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447 

— 792 (PC) Due 19 Pat 


- - — 776 Con» *940 Ran^ 

XR 441 

787 Foil ILR 1940 All 

371 

4 All 235 Due 1 XR 1940 Nag 
573 (FB) 

5AII 233 Ref 1940AXJ 97 

6 All I (PC) Foil I LR. 1940 

Nag 94 

61 Ref 1940 Rang XR 

223 

■ . - 269 (PC) Ref 1940 Rang 

XR 82 

43tKotAppr IXR 1940 

All 416 

7 All 178 (FB) Ref (two) s 

MXJ 903-44 CSVJf 
957=21 Lah 493 (P,C.) 

414 (FB.) Fon IXR 

(1904) I Cal 519, Ref 
1940 RaogUX 215 

■ . - -702 Ref OOP) 1 MXJ 

482 (FB) 


11> 

7 All 75a Rel a* Lah 345 

822 Dut 15 Luck 463 , 

Ref 21 Lah 493— (1940) 
2 MXJ 903 (PC) 

8 All 365F0II 44CSV N 1063 
9 AH 131 (FB } Foil 21 Lah 447 
434 Rel 19 Pat 208 

10 All 166 (PC) Dist ILR 

1940 All 344 , Foil I XR 
1940 Nag 161 , 302 
580 Foil 44CSVJ4 702 

1 1 AH 57 Ref 42 Bom XR. 165 

118 Ref 42BomXR 165 

126 Ref 42 Bom XR 165 

194 (F3) Rel (1940) 2 

MLJ 298 (FB)' 

-37517 m 42Bom.XR 428 


12 All 79 Ref 15 Luck 376 
- ■ — 129 Ref 13 Luck 
(FB) 


■ 461 Dus 15 Luck 376 

13 All 89 Dim (1940) 1 MLJ 

922 

14 All 226 (F B ) Dim 42 Bom L 

R 428 

15 All lag Ref 1940 A.XJ 467 
——404 Ref 15 Luck 444 

>6 AH 259 (F6) Dut IXR 
1940 Nag 198 
144(FB)Ref ILR 1940 
'1»8 348 (FB) 

17 AH 29 Ref ILR 1940 All 


— 


232-11 


, 940 AXJ , 

Rel ILR 1940 AH 201 
-J940ALJ 81 
iiaFoH IXR 1940 Nag 
538 

— — — 238 Rel 15 Luck 332 

43 ‘Ref ‘5 Luck 265 

16 All loi Foil ILR 1940 AH 

19 AH 169 Ref 1940 Rang XR 
‘35 

211 Re! 1940 AXJ 399 

480 Foil 1940 Rang XR 

402 

^5^17 Dut ILR (1940) I 

^ 544 > 43 Bom XR 
470 

2D AH 23 (FB) Foil 19 Fat 524 
■ — — 3 5 Ref 15 Luck 487 
• ■ .—322 Rel isLuclc 399 

21 AH 99 Ref I XR 1940 Mad 

‘09 

304 Rel IXR 1940 Nag 
348 (FJJ ) 

323 (P C.) Ref 44 C SVJ» 

383 

277Ref 1940 Rang XR 

402 

529 FoU I XR 1940 All 

425=‘94oA.XJ 373 

22 AH 55 Dut 1 XR. 1940 Bom 

325 

106 Ref IXJL 1940 Kar 

135 Dut. 19 PaL 433 

284 (FB) Fon. 19 Pat. 

^4, Not FoU. 19 Pat 



THE YEARLY DIGEST, 1940 


23 All 37 (PC)Ref 44CWN 

873 

106 Due 1940 RangLR 

49'* 

233 (PC) FoU ILR 

1940 Nag 74 

291 Ref ILR 1940 All 

599 

24 All 242 Foil 42BomLR 231 

25 All 27D1SS tgPat 870 (FB), 

Foil 19 Pat 172 

5^ Ref ILR 1940 All 

6as (P C ) 

— , ... 635 D St 42BomLR 262 
— ILR i94oBoni 225 

26 All 28 Ref {1940) 2 MLJ 

621 

156 Du ILR 1940 All 

246«I9}o ALJ 180 (F 

B) 

Saj Das l ?<L,L.3 

io6 Ref 1940 RangLR 

39 (FB) 

27 All 320 FoU ILR 1940 All 

425 

325 Ref ILR 1940 All 

580 

3 34 Appt ILR tg-VoAU 
246^1940 ALJ 180 (I 
B) 

■ — ' 462 Dist 42 Bom L R 730 
s8 All 137 Appl ILR 1940 

623!!^ ILR 1940 Kar 

tig 

ag All 7 Ref I L.R ($40 Kar 
74 (F BJ 


-143 Ref 13 Luel( 43 
-^3 FoU f L R - 


3«4 

30 All 44 Ref I L B 


1940 All 
940 All 


134 Ref ILR 1940 All 

5g9=«94oAL.J 443 

>43 («45) B«f I LR 1940 

All ig 

. ■ ■■ 290 Rel I L.R. 1940 Nag 
496 

319 Ref ILR 194a Nag 

496 

525 (PC) Foil ILR 

1940 Kar 230 , Ref 1940 
A.L.J 231 

31 All 9 Ref 15 Luck 487 

45 Ref 1940 Rang L.R 

402 

• Rel ILR 1940 Nag 

125 

156 Aot Appr {*940} r 

ML.J >95 

285 Ref 67 I A 1605=42 

Bom L.R 640—21 Lab 
470 (P C ) 

290 Dut ILR 1940 Nag 

123 

523 Doubted 19 Pat 578 

■ — -572 Appl ILR 1940 All 

344“>94® A.L.J i66 
^83 Dut. I L.R 1940 All 
3\Q5at9Io A L.J 203 


33 All 51 Ref 14 laick tsS 
Ill Ref ILR 1940 All 

35* 

272 (PC) Uell L R 1940 

Kar 41 

283 Rel ILR 1940 Nag 

573 (FB) ^ ^ 

^5^ Rel 1 L.R 19.(0 AU 

360 

771 D sc 1940 Rang L R 

256 

34 AU 26D1SS 1940 Rang LR. 

5*!* 

(rt (PC) Dwt 1 L.R 1940 

Nag 63 

140 Not FoU ILR 1940 

Nag 324 

213 (PC) FoH ILR, 

1940 Nag 553 

35 All 524 Du (>940) I MLJ 

f^2 

541 FoH I L.R 19(0 All 

128 

^571 Rel ILR iftjo Nag 

573 (FB) 

36 AH 53 Ref I L R 1940 Kar 

74 (F B ) 

I ii|2Q Ref ILR 1940 Kar 
74 (FB) 

336 (PC) Rel ILR 

1940 Nag 225 

350 (PC) Dst ILR 

1940 Nag 334 

. 425 Ref ILR 1940 Kar 

74 (FB) 

37 AH soSFoH ILR 2940 Nag 
496 

. . . .423 Appr T L R t94oAll 
20 ( 

460 Ref (1940) 2 MLJ 

780 

557 (B C.) Dist I L R 

1940 Nag 526 , Rel I L 
R i94oKar 339 
575 Ref >5 287 

38 AU S2c6 Dsc ILR 1940 

Bom 109 

327 Rel J940 A L.J 164 

39 AH 143 Dst IL.R 1940 All 

ig2=t940ALJ 269 

19* (F B ) Diss 1 L R 

1940 Bom 426042 Bom 
L R 428 

641 (F B ) Ref I L.R 1940 

Nag 302 

40 AH 79 Not FoH ILR 1940 

Kar 470 (F B ) 

147 D St ILR 1940 

Bom 225 

34* (FB) FoH IL.R 

1940 Nag 48 

^469 Not Appr ILR 1940 

AH 136 

41 AU 45 Ref IBR 1940 AU 

599 „ 

243 Cons 44 C \\ N 665 

42 AH 125 Ref I L.R 1940 AU 

6s 

■ ■ - G o9(FC)Rcf >910 Rang 
L>R S36, ILR 1040 
AH 493 


43 AH so Ref ILR rgjo B m 

339 

266 Ref ILR 19(0 \J1 

183 

268 Dut I L,R J940 \1I 

7* 

525 Rcl 1940 A L.J I- 

1 L.R 1940 All too 
703 Ref 44 C N 240 

44 All 67 Ref I L.R 19(0 \U 

580 

>90 Not Foil ILR 1940 

573 (F B ) 

198 Rel 1 L.R 1940 Ml 

79 

231 (FB) Ref 15 Luck 

253 

2515 Expl (1940) I M L.J 

29-5 

30t (PC) Foil ILR 

>940 Kar 319 

382 Ref 1040 A L-J 3^^ 

401 Poll IL.R iploBom 

4*5 

553 Dss rL.R (1940) 

> Cal 486 Ref (»9-lo) * 
ML J 877 

■ 669 Rel (1940) « MLJ 
780 

' 686 ReL I L.R. 19(0 Kar 

■ 7®^ Ref ILR 1940 Kar 
447 

743 Foil 21 Lah 223 
•“ '**'■ ••40ALJ 36f 
Foil 44 C U N 


45 All 49 Ref 1040 ALJ 36G 
•>5(KB)F-” ''•* 


357 

>40 Rel ILR 1940 Kar 
287 

154 Rel (1940) a MCJ 

867 

" >66 Ref 19 Pat 301 

179 (PC) Ref IL Dst 

ILR 1940 Nag 5 j3 

4>9 (PC) Rel ILR 

>940 Nag 348 (FB) 

548 FoU ILR 19(0 Nag 

463 

557 ReJ J L R. 1940 Nag 

>25 

581 Rel 1940 ALJ 113 

623 Ref I i 1 r 1940 Nag 

302 

729 Ref 15 Luck ii" 

46 All 60 Rel ILR 1940 Kar 
i>9 

95 (P C ) Rel 21 Lah 96 

233 Cons 1940 Rang 

L>R t 

• ' 328 Ref 1940 Rang LR 

381 

^446 Rel IJUR 19(0 Kar 

123 

671 (FB) Rel (1940) 2 

M L.J 556 

7«o Ref I L.R 1940 Ml 

185 

■ 733 Dist I L.R >94® AU 

5>7(FB) 

8S2D1SC I L.R igjoBom 

109 

894D151ILR i9(oKar 



CASES FOLLOUED, OVERRULED, ETC 


47 All 268 Dist I L.R 1940 All 
3>4 

353 Ref 19JO RangL.R 

507 

368 Ref I L.R 1940 All 

274 (FB) 

456 Ref I L.R 1940 At! 

185 

466 Rel 15 Luck 463 

513 (FB) Ref igjoALJ 

4a=lXR t94oA 178 

637(FB)Ref igPat 715 

743 Foil 44C\\N to34 

784 Foil ILR 1940 Nag 

793 (PC) Disc ILR 

1940 Nag 573 (PB) 

— " —823 obsersations of Sulai 

man J Adopted (1940) 2 
ML.J 003=44 C;\N 
9,7 (PC ) , Ref 21 Lah 
493 (P G ) 

92? Ref ILR 1940 \11 

185 

4O \1I 171 Ref ILR 1940 Kar 

— — — t^^Foll t9{0 RangLR 
312 

— — g eoFoll ILR 1940 Nag 

221 

— 310 Dist ILR 1940 All 

— — 35I Ref I L R 1940 AH 
201 

■ ■ 368 But ILR 1940 Kar 


— § 1 : 

40 All saDst 1 L.R 1940 Mad 
27 

■>7 Foil 19 Pal 3G9 

8;, Cons 1910 RangLR 

2^4 Diss ILR igjo 

Bom 415=42 BomLR 
4,8 Ref &. Rel Luck 

39 

276 Disappr I LR 1940 

All 246 

. ,397 (F B ) D Si 15 Luck 
95 

440 Cons i<Ho RangL 

R 

565 Foil IL.R 1910 Nag 

873 Rel 1 L.U 1940 Nag 

ito 

887 Ref 1 L R 1940 Lali 

40 

——918 Foil ILR i9{oNag 
181 

50 Ml 20SF0II IL.R 1940 Nag 

29 

238 Ref 15 Luck "90 

— — 430 Os'crtulctl I I-R 1940 


8^cf 


(1940) 2 ML.J 


50 All 678Appr ILR 1940 All 
416 

713 Ref ILR 1940 Kar 

230 

' — 748 Cons ILR 1940 
Bom 13 

767 Dm ILR (>940) I 

Cal 488=44 CR N 438 

51 AH 237 Rel ILR 1940 Kar 

385 

285 Out 1940 A-LJ 348 

382 Not Foil ILR 1940 

Kar 414 

478 Rcl 1940 ALJ 403 

Ref ILR 1940 A 41& 

306 Ref 42 Bom L R 750 

509 Rel (1940) 2 M L J 

328 

60G Ref ILR 1940 All 

580 

8 05 view of NiamatuUah J , 
Appr 44 C\\ N 294==t5 

Luck I (I* C ) 

850 Foil 19 Pal 669 

^ Dm ILR 1940 Nag 

133 

——1027 Ref ILR 1940 AH 
13 $ 

1042 Ref 15 Luck 157 

52 AH iioDut ILR 1940 All 

3^ Ref I L R 1940 All 
580* 

- 232 Foil ILR 1940 AH 
^0 , 596 Ref ILR 
1940 All 59C 

■ 391 But ILR 1940 Mad 
"7 

^39 D»t ILR 1940 AH 

5®9 

goi Rcl ILR 1940 Bom 
640=42 BomLR 592 

■ ■■ gio Dm 42 Bom L K C63 

=ILR i9|oBoin 689 

927 Foil ILR 1940 Nag 

463 SI** 

979 Ref ILR 1940 All 

5 ^ 

— 1005 Ref 44 C R N 5B0 

loii (FB) Rel 21 Lah 

317 

53 Ml 103 (PC) DiJt 19 Pat 

669 

]25Dst11 R i94oBom 

14G 

215 Foil I L.R 1940 Nag 

188 

239 Ref I L.R 1940 Kar 

375 

3I3*RcI ijLucL 471 

374 Foil (1940) I M LJ 

3*4 

384F0U 607 

538 Ref 1 LJL 1940 Nag 

496 

■ ■ 612 Dul I LJl 1940 AH 

192 , Ref t9ioRaBgi^R 
5*2 

54 AH 140 Ref I KR 1940 AH 
580 


54 AH 


55 AU 


(FB) Ref (1940) 2 
M L.J 700 

— 183 Rel 15 Luck 332 
— 220 (F B ) Ref I iIr 1940 
Nag 496 

— 240 DuL ILR 1940 AH 
368 

—293 Ref (1940) I ML.J 
939 (P B ) 

— 525 Foil ILR 1940 Nag 
549 

— 573 (P B ) I I^R 

1940 AU 377 (FB), 536 , 
Not Foil 1 LJl. 1940 All 
190 , Ref 1940 A.L.J 88 , 
301 

—622 Appr (1940) i MLJ 
235 

— 646 Rel ILR 1940 AU 
344 _ 

— 781 Foil I L.R 1940 Nag 
ao8 

— 798 Dist 15 Luck 463 
— B74 Not Foil 44 C W N 
701 

— 897 (FB) Foil 19 Pat 
753 (PB) 

—1067 (PC) FoU IL.R 
1940 Nag 553, Ref 1940 
Kang L K 62 

— >o8^ (FB) Foil 19 Pat 
321 

aiGrol) lliR 1040 Nag 
463, Rel IL.& 1940 
Kar sCo 
■ ' ■ 3 01 (t B ) Rel 1 LR 1940 
Nag 488 

— 326 Ref ILR 1940 AH 
121 

— - 3 70 Ref 44 CIS N lots 

(PC) 

432 (FB) Not FoU 19 

Pal 123 (FB) 

4G3 Osemiledl LR 1040 

All 396 (FB), Dm a* 
1^ 242 (F B ) 

512 Ref ILR 1940 AH 

499 

542 Foil ILR j^o Nag 

225 

— ^2 Ref 15 LucL 524 , 
537 

697 Ref (1940) I MLJ 

629 (FB ) 

—725 (FB) Foil 19 Pat 
382 , Ref igtoRangLR 
*45 

87J Rel 1940 ALJ 97 

— 1008 Rel 1 LR. 1940 AU 
178 

56 AU 131 Dist ILR 1940 Kar 
*95 

142 Not Foil 19 Pat. 90 

241 Dut I LR 1940 AIL 

4(7) 

2C1 (FB) Ref 2t Lah 

470 (P C.) 

277 Ref ILR. 1940 AB 

It 

— 3 7B FoU I LR. 1940 Nag 

4tl 



23 All 37 (P C ) Ref 44 C W N 


»73 ^ 

106 Disc 1940 RatigL.R 

492 

233 (PC) FoU ILR 

t94oNag 74 

391 Ref ILR 1940 All 

599 

24 All 342 Foil 4aBomLR 231 
25AII 27D1SS igPat 870 (FD), 
Foil JgPat 172 
——5^ Ref I L.R igio All 
625 (PC) 

' 635 Dist 42 Com L.R 26a 
sslL-R 1940 Com 225 

26 AH 28 Ref (1940) 2 \ILJ 

621 

156 Dm I L.R 1940 All 

246=1910 ALJ lOo (F 

B) 

I ■■■ -603 Dm (1940) I M L.J 
922 

606 Ref igio Rang L.R 

59 (FB) 

27 All 320 Foil ILR 1940 All 

425 

■ 323 Ref ILR 1940 All 
580 

■ 3 34 Appr ILR tgioAH 
s46=ig}oALJ luo (F 
B ) 

I 462 Dat 42 Botii L R- 750 
sS All 137 Appl I L.R 1940 
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33 All 51 Ref 14 Luck 12 G 

til Ref ILR 1910 All 

35* 

a 7 »fpC)RcJIL.R 1940 

Kar 41 

Rel ILR t 9{0 Nag 


All 344 ” 
^23 Ref I 


LR 1940 kar 


ao AW 7 Ref ILR 1940 K®*" 

74(FB) 

— - 143 Ref 13 Luck 43 

^€85 Foil iLR 1940 All 
3*4 

30 All 4^ Ref ILR. 194® All 
134 Ref I L.R 1940 All 

_599=I94 oAL.J 443 

*43 (*45) Ref I L.R 1940 

All *9 

. - ago Rel ILR 1940 Nag 

406 

319 Ref ILR. 1340 Nag 

496 

^555 (PC) Foil ILR. 

1940 kar 230, Ref 194a 

A L.J 231 

giAll gRef isLuck 487 , „ 

45 Ref 1940 Rang L R 

Rel ILR J 940 Nag 

156 Not Appr (*94°) * 

ML.J 195 

-385 Ref 67 I A 160=42 

ComLR 640=31 Lah 
470 (P C.) 

ago Dm ILR 1940 Nag 

eal Doubted ig Pat 578 

572 Appl I L.R 1940 All 

‘144=»*94 o A-L.J 166 
- 4 ^ put, I L.R 1940 All 
34 o=*94oALJ 203 


573 (I B ) 

5^ Rel I L.R igjo All 

360 

771 Disc 19.10 Rang L.R 

256 

34 All 26 Dm 19 jo Rang L.R 

5*2 

63{PC)Dist.IL.R 1940 

Nag 63 

140 Not Foil I L.R ig}o 

Nag 324 

213 (PC) Foil ILR 

1940 Nag 553 

35 All 524 Dm (1940) I M L.J 

922 

541 Foil I L.R 1910 All 

128 

^571 Rel ILR 1940 Nag 

573 (P B ) 

3O AH 53 Ref 1 L.R 1940 Kar 
74 (F B ) 

—120 Ref I L.R 1940 Kar 

74 (PD) 

336 (PC) Rel IL.R 

1940 Nag 22s 

350 (PC) Dist ILR 

1940 Nag 334 , 496 
■ ..425 Ref I L.R. 1940 Kar 

74 (FB) 

37 All 908 Foil ILR 1940 Nag 

496 

. "■423 Appr ILR 1940AII 

-,—,.460 Ref (1940) 2 M L.J 
780 

^557 (PC) Dist ILR 

1940 Nag 536 , ReJ 1 L 
R 1940 Kar 339 
575 Ref *5 Luck 287 

38 AU 126 Disc ILR 7940 

Bom 109 

327 Rel 1940 ALJ 164 

39 All 143 Dm 1L.R 1940 All 

ig2=i94oA-L.J 269 
— --igi (FB) Dm 1 L.R 
1940 Bom 426=42 Bom 


[I (FB) Ref ILR 1940 
3®” 

40 AH 79 Not Foil ILR 1940 
Kar 470 (F B ) 

' L.R. 1940 


IL.R 


Kar .. , 

'147 Dist 
Bom 225 
-34* (PB) FoM 
1 940 Nag 48 

46^ Not Appr ILR 1940 

AM 136 

All 45 Ref I L.R 1940 All 
5m 

243 Cons 44 C W N 665 

4'! All 125 Ref 1 L.R 1940 All 
61 

609 (P C.) Ref 1940 Rang 

L.R 136 ILR 1940 
AH 499 


43 All 20 Ref ILR 13(0 Bin 

339 

266 Ref ILR 19(0 VI 

7flj 

2C8 Dm IL.R igjo til 

7* 

• 525 Rel j9|o A LJ t = 

I L.R I3JOA1I too 
703 Ref 44 C U N "40 

44 /Ml 67 Ref I L.R igjo \U 

580 

ipo Not Foil ILR !940 

^ag 573 (FB) 

• 198 Rel 1 LR 1940 \II 

79 

• 231 (FB) Ref 15 LlcI 

2a3 

258 Ecpl (1940) I M UJ 

301 (Pa) Foil ILR 

79foKaf37g 

— 382 Ref 1940 A LJ 3G6 

—401 Foil I LR 1940 Bom 

4*5 

■ 55o Dm ILR (1940} 

I Cal 486 , Ref (1940) ’ 
M LJ 877 

'■■*9 RcL (1940) 2 MLJ 
■0 

'6 Ref ILR 1940 Ka 

. I Ref ILR 1940 Ka 
447 

743 Foil 2 7 Lah 223 

45 All 49 Ref IMOALJ 366 

— 1 > 5 (F B rFolI 44 CTM N 

357 

I —*140 Rel I LR 1940 Kai 
287 

' — *54 Rel (t940) 2 \fLJ 

867 

■ 166 Ref 19 Pat 301 

^179 (PC) Ref & D t 

I L R 1940 Nag 553 

^419 (PC) Rel ILR 

1940 Nag 348 (FB) 
-^—.548 FoU ILR 1940 Nag 

483 

—557 Rel I L,R 1940 Nag 

*25 

—581 Rel 1940 ALJ 113 

—€23 Ref ILR 1940 Naf 

302 

——729 Ref 15 Luck 112 

46 All 60 Rel ILR 1940 Kar 

ti9 

—95 (PC) Rel 21 Lali 96 

—233 Cons I9}0 Rang 
LR I 

328 Ref 1940 Rang LR 

38* 

446 Rel IX.R 1940 Kar 

123 

671 (FB) Rel (1940) •* 

MLJ 556. 

^710 Ref I LR 1940 Ml 

*85 

7'i3 Dm I LR 194® All 

5*7 (FB) 

Due I LR 194® B®*" 

,4 Dus ILR 1940 Kar 



CASES FOLLOW'EP, OVERRULED, ETC 


(Ml a68 DiU I L.R 1940 All 
3'4 

353 Rtf Rang L R 

507 

368 Ref ILR 1040 All 

274 (F B ) 

436 Ref ILR 1940 All 

185 

466 Re! 15 Luck 463 

-513 (FB) Ref 1940ALJ 

42=1 LR 1940 A 178 

637 (F B) Rtf 19 Pat 7i5 

—743 Foil 44 CIS N 1034 

,84 Foil ILR 1940 Nag 

55 

79o (PC) D sc ILR 

1940 Nag 573 (P^) 

■ 823 obscr'aiions of Sulai 

man J Adopted (1940) a 
MLJ 903-44 CMN 
9^7 (PC) Ref 21 Lah 
493 (PC) 

921 Ref ILR >9jo Ml 

183 

43 M! i7jRefILR 1940 Kar 
447 

—175 Foil 1940 RangLR 

31a 

300 Foil ILR 1940 Nag 

aat 

310 Dist ILR 1940 All 

35? Ref ILR 1940 All 

20 1 

368D>st ILR 1940 Kar 

lOj 

——414 Not Foil ILR 1940 
Nag 293 

834 Ref ILR (1940) I 

Cal 97 

49 All 52 Disl ILR 1940 Mad 

27 

— 57 Foil igPat 369 

83 Cons igjo RangLR 

t 

2^4 D ss ILR 1940 

Bom 415—42 Bom L R 
478 Ref 6. Rel Luck 

39 

276 Disappr I L R 1940 

Ml 246 

— —297 (F B ) Dist 15 Luck 
95 

440 Cons 1940 RangL 

R 1. 

565 Foil I L.R >940 Nag 

^73 Rel ILK 19-40 Nag 

no 

887 Ref ILR 1940 Lal> 

40 

918 Foil I L.R 19.40 Nag 

181 

50 MI 208 Foil I L.R 1940 Nag 

29 

230Rer I:, Luck 200 

430 Otftmiled I L.R 1940 

Ml 522 

608 Ref (1940) 2 ML.J 


50AII 67aAppr ILR 1910AII 
416 

713 Ref ILR 1940 Kar 

230 

74O Cons ILR 1940 

Bom 13 

767 Diss ILR (1940) t 

Cal 486-44 GW N 438 

51 Ail 237 Rel I L.R 1940 Kar 

385 

285 Dist *940 A-L J 348 

382 Not Foil ILR 1940 

Kar 414 

478 Rel 1940 A LJ 403 

Ref ILR 1940 A 416 

306 Ref 42 Bom L R 750 

509 Rel (1940) 2 M L j 

328 

606 Ref ILR 1940 

580 

805 view orNtamatuIlah J , 

Appt 44C\\N 294=15 

Luck I (PC) 

850 Foil 19 Pal 669 

— ■ ■ ■■864 Diss ILR 1940 Nag 

133 

' t027 Ref ILR 1940 All 
136 

1042 Ref 15 Luck 157 

52 All tioDul ILR 1940 All 

580 Ref ILR 1940 All 
53 o« 

232 Foil ILR 1940 All 

596. Ref ILR 
1940 All 596 

— ■ 3 91 Bat ILR 1940 Mad 

27 

339 Dist ILR 1940 All 

509 

^1 Rel ILR 1940 Bom 
>40=42 Dom L R 592 

910 Diss 42 Bom L R 663 

—ILR 1940 Bom W9 

927 Foil I L.R 1940 Nag 

463 M9 

979 Ref ILR 1940 All 

5&> 

1005 Ref 44 OWN 5B0 

ion (FB) Rel 21 Lah 

217 

53 All 103 (P C ) D St 19 Pat 

669 

i25D5t ILR i9toBoia 

146 

—215 Foil I L.R 1940 Nag 
188 

239 Ref ILR 1940 Kar 

375 

313'Rel isLuci 471 

374 Foil (1940) I MLJ 

i^FolJ 44C.WJS1 607 

528 Ref 1 LJL 1940 Nag 

496 

612 Dist. I LJI 1940 All 

192 , Ref t94oRaagX.R 

51a 

54 All i4oRef IL.R 1940 All 




54AIV171 (FB) Ref (1940) 2 
MLJ 700 

iB3Rtl 15 Luck 332 

220 (F B ) Ref ILR rgjo 

Nag 496 

240 Dist ILR 1940 All 

368 

293 Ref (1940) I MLJ 

939 (P P ) 

525 Foil ILR 1940 Nag 

^3 (PB) ILR 

igpAU 377 (FB), 536, 
Not Foil ILK I940 All 
igo, Ref 1940ALJ 88, 
301 

622 Appr (1940) I MLJ 

235 

—64b Rel ILR >940 All 
344 

— 781 Foil I L.R 1940 Nag 
208 

-796 D St 15 Luck 463 
«'4 Not Foil 44 C WJ^ 

-397 (FB) Foil 19 Pat 

FoU ILR 

10S5 (FB) Foil 19 Pat 

321 

55AIJ 2i6Fo] 1 itR ig4oNag 
463, Rel IL^ 1940 
Kar 360 

' 3 01 (r B ) Rel ILR 1940 
Nag 48S 

- 3 26 Ref ILR 1940 All 

tot 

— — ^^i^Rcf 44 C IV N loi^ 

432 (FB) Not Foil 19 

Pat 183 (FB) 

^463 Otemiled ILR, 1040 

All 396 (FB) , Diss 21 
Lah 242 (F B ) 

^312 Ref I L.R 1940 All 

499 

542 Foil I L.R 1940 Nag 

223 

632 Ref 15 Luck 524 , 
537 ,, 

697 Ref (1940) 1 ML.J 

629 (F B } 

725 (FB) Foil Ig Pat 

382 , Ref igtoRangL-R 
*45 

871 Rel i9toAL.J 97 

tooS R« I L.R tojo All 

178 

56 All 131D1SLIL.R 1940 Kar 
*95 

142 Not Foil igPat.90 
241 Dist I L.R 1940 All 

4(7) 

2G1 (FB) Ref 21 ” 

470 (PC.) 

277 Ref I LJL 

II 

37G Foil * » 

4U 
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56 All 409 Ref & Dist I L R. 

1940 All 23 

468 (PC)Ref ILR.I9J0 

Nag 74 , Rcl jgPat 578 

711 Foil 44C\VN 221 

••• — 766 Rcl I L.R 1940 All 

340 

' ■ 1047 Ref I L R 1940 All 

43 

57 All 26 Ref I L R (1940) 1 

Cal 486 

——242 Ref 1940 RangLR 

273 

■ 2 78 (FB ) Rel 15 Luck 
>57 

‘ —426 Foil ILR iQioBom 

■ 4i8 Rel ILR 1940 Kar 
102 

494 Ref ILR 1940 All 

416 

510 Affinned 67 I A 212 

573 ILR 1940 Nag 

— AppI ILR 1940 All 
131 

58AII 191 (FB ) Ref 1 L R 1940 
Bom 17 

—200 Dus ILR 1940 Kar 
309 

313 Ref ILR 1040 All 

>59* 1940 RangLR 82 
4 95 Not Foil ILR 1940 
mg 170 

——602 Rel ILR 19(0 All 
580 

... ■—644 Diet & Doubted ILR 
i 9}0A11 43 

——1041 Dvtc 15 Luck 229 
(FB) 

ILR 1937 All 17 D'St ILR 
1940 All 564 

(FB) Foil 1L.R 

1940 Nag 553„ 

— — 272 Appr ILR 1940 All 

317 (FB) Foil jgPat 343 

—514 Ref I L.R 1940 All 

*73^ Affinned 67 197 

—680 Foil ILR 1940 AU 

141 , 19 Pat 753 (F B ) 

— 943 I7>» *5 Luck 477 

965 Ref ILR 1940 All 

93 

ILR 1938 All 22 Dist IL.R 
1940 All 257 , Foil ILR 
(1940) All 499 

—1 10 Declared obtolete by 
leguUbon I L.R 1940 
All 391 

—114 Ref ILR 1940 All 

455=«940 'L-J 274 (F 

U) 

157 Ref I L.R (1940) I 

Cal 519 

' 3 0> Dim 15 Luck 477 

480 Foil 42 Com L.R 742 
I ■ Ref 19J0 RangLR. 


: 1338 All 68C Ref I L R 
1940 All 93 

-691 Ref ILR ig-io All 

274 (FB) 

—741 Ref ILR J940 /U1 
>47 

-7j4 Dim ILR 1940 All 
35* 

• 1939 All 97 Disappr IL 
R 1940 All 318 
—t IS Foil ILR 1940 All 
257 

—185 Ref I L.R 1940 All 
5O0 

~549 (FB) Foil 19 Pat 
123 (FB) 

—563 Overruled ILR 1940 
All 26 (F D ) 

7 Ref 1 L.R 1940 All 

-647 Ref ILR 1940 All 
--8 

8 Appr ILR 1940 All 
368 

; 1940 All 201 Foil ILR 
1940 All 232 

—275 Ref ILR 1940 All 
568 


ALLAHABAD LAW JOURNAL 
2 A L.J 568 Ref 19 Pat 433 
4 A L.J 605 (FB) Foil 1940 
ALJ 79 

713 Ref 1940 ALJ 101 

(f%) 

7 ALJ loii Rel 1940 ALJ 

261 

8 ALJ 433 (PC) Rel J940 

A L.J 340 

9 AL.J 67a Ref ILR 1940 

All 599 

10 A L J 227 Dist 15 Luck 509 
480 Ref 44 C W N 3B3 

11 ALJ 746 Ref 1940 ALJ 

loi (F B) 

12 ALJ 989 Foil ILR 1940 

AU 128, Ref 1940 A L 
J loi (FB) 

14 ALJ 1103 (PC) Foil 1940 

ALJ 479 

15 ALJ 653 Disappr ILR 

1940 AU 207 

iG \ L.J 567 Ref (1940) I M L 
J II (FB) 

900 Rel 1940 ALJ 443 

20 AI.J Got Dist 1940 AL.J 

924 Rel 1940 ALJ 399 

22 A L.J 706 Ref 19(0 ALJ 

377 (F B ) 

23 AL.J 555 (PC) Ref ILR 

1440 AU 121 

802 Rel 1940 A L.J 360 

24 \L.J 248 Ref ILR 1940 

All 52 


24 A L.J 4j 3 (P C ) Rel tgjo \ 
LJ 231 

25 ^LL.J 51 Rel 1940 A L.J 371 

201 (F B ) Ref 1940 ALJ 

180 (FB) 

1928 ALJ 142 O'crrulcd 1040 

AX I 434 (F B ) 

437 Ref 1940 A L,J Supp 

15 

1 139 Ref 1940 A L.J iCi 

1325 Dist 1940 ALJ 377 

= IL.R 1^0 All 5«7 
(FB) , Ref 1940 ALJ 
259 

1929 A XJ 189 Ref 1940 ALJ 

193 . 235 

289 Rel 573 

425 Appr ILR 1040 

AU 153 (FB) 

——716 Ref 1940 ALJ 4^9 

1930 A XJ 330 Ref 1940 ALJ 

440 

452 Ref ILR 19)0 

l 8 j 

— — CsD Ref 1040 ALJ JOi 
(FB) 

——792 Dist 1940 A XJ 391 
I . —636 Duappr I XR. 1940 

All 153 (FB) 

■ ■ 1076 D»t 1940 A XJ 104 

1931 ALJ 377 (FB) Dist 1940 

ALJ 269 

571 Rel 1940 LXJ Its 

■ I 648 Foil ILR I9}0A1I 

192 

■ — . 89 J Dist ILR 1940 Ml 

5«7(rB) 

1932 A XJ 269 Ref ILR 1940 

All 43 

437 Foil 1940 ALJ i 66 

1024 Rcl 1940 ALJ "i 

1072 Ref 1940 A XJ 46 “ 

iiioFoll ILR 1940 All 

580 

1933 A XJ 4 Ref ILR 1940 

All 192 , Rel 1940 ALJ 

269 

56 Rel 1940 ALJ 229 

97 Djst 1940 ALJ 504 , 

Ref ILR 1940 All 425 

■ — ■ 971 Rel 1940 ALJ 43 

1127 Ref 1940 ALJ 18 

1518 Overruled 1940 \ L 

J 24T (F B ) 

1934 ALJ 301 (FB) Rel 1040 
ALJ 569 

318 Foil 1940 A XJ 203 

363 Disappr ILR. 1040 

AU 246 , Ref lOjoALJ 
180 

8 t 7 Dist 1940 ALJ 34 S 

003 (P C ) Foil 1940 A L 

J 206 

gi2ReI 15 Luck 43 

——1260 Ref ILR 1910 All 
344 

>935 A XJ '*9 Ref 1040 ALJ 
579 

33 Dwt HR 1940 \ll 

>47 



C2ASES FOLLO\VED OVERRULED, ETC 


*S55>VLJi^3Rd ig-joAL-J , 

- - 3 ^ Foil I L.R 1940 Ml 

*9-2 ' 

- ■ . — 6 3 j (FB ) i'olJ J940 S L 

J »G 

iiSgRef icmoALJ 3«o I 

1936 AX.J 539 D si 15 Luck 

■ 635 Ref I LR 19J0 All ! 

soa I 

— 923 (F B ) Ref 1940 \ L 

J 445 

• 962 Ref 1 L R 1940 Ml 

— ii4oRel 1940 \ LJ 180 

——1250 Ref ILR 1940 All I 

1309 D s 15 Luck 477 

1937 A L.J «74R«f 4940 ALJ 

126 

«74 ^ *J4'>ALJ 121 

1 L R 1940 All aao 

3b3 Ref 1940 ALJ 257 

659 FoU 1940 A L.J 234 

— 0o6D$t 1940 A L.J igo 
O67 Rel 15 Luck 65 

■ — O77 Foil ILR 1940 AU 

^ Ref 1940 \LJ J7C 

— ■ 1101 (FB ) Ref 1940 A L 

I 397 >5 Luck 163 {r 

B) 

— ■ 94 Ref 1940 ALJ 3C 

— - 1207 Rel 15 tuck 63 

1938 \L.J 150 Ref 1940 ALJ 

33a • 

■ - 6a8 Ref 15 Luck 163 (F 

B) 

— - 708 foil 940 A L J 36 

— 720 Diss 1940 A r J aSt 
———1118 Rel 13 Luck 332 
— — — 1 128 O erruled 1940 A L 
J 38» 

1133 Ref *3 luck 443 

Rel 1940 ALJ 176 
J939AL.J 71 Rel 1940 ALJ 
449 

agii (P a) Rcl 1940 A L. 

J 24* (FB) 

•- — 3 7» Dist 1940 ALJ 200 
3 84 Rel 15 tuck 43 

• 481 (P C.) Foil 1940 A L 

J as 3‘>«(FD)439 

52a Ref 1940 A L.J 101 

(FB) 

• 627 D t i94oALJ 200 

69a Rel ij Luck 43 

■ 849 Dus 1940 A L.J 6aO 

1157 Ref 1910 A L.J 579 

>940 \L.J 81 Rel 1940 \L.J 

18O 

\LL.Mf\B\D \\FEkL\ 
NOTES 

«8g9 A U N 143 Ref I3 Luck 
444 

jgoi A M N 21 Rel 15 Luck 392 
>903 AWN 251 Not I oil (1940) 

• 9oG \WN 2ri§f 1940 \LJ 

SCf 


1908 \ WN atiRcf J940AL.J 

573 

I L R BOMB \Y SERIES 
I Bom 286 Rcl ILR 1940 Na; 
348 (FB) 

3 Bo n 2>4Rer ILR 1910 Nag 

468 

4 Bom 104 Ref (1940) i M L J 


264 Ref ILR 1940 Bora 

209 

5 Bom 88 D St (>940) 2 M L J 

334 

GBom 703 Ref ILR 1940 Bom 
526942 Bom L R 488 
7 Bom 225 Ref 44 C W N 443 

336 Rel ILR (1940) t 

Cal tto 

530 Foil 19 Pat 410 

9 Bom 373 Foil ILR «940 Nag 


— ^3 Ref 1940 Rang L R 

273 

Id Bom 124 Ref (1940) 2 M L J 
3*5 

220 Rel ILR 1940 Nag 

324 

1 1 Bom 53 Rel ILR 1940 Bom 
223— 42 BoblLR 262 


1940 AU 


38J Ref 44 C.VV N 443 

488 Ref ILR 

PC. 

27 Rel I L.R 1910 
Nag 55 

t2 Bom 85 Ref 1 L.R. 1940 AU 
262 1940 A.L.J 170 
i55D*t ILR 1940 All 
318 Foil 42 BomLR 
596 ILR 1940 Bom 

Rel I L R 940 Kar 
43* 

13 Bom i68ReI ILR 1940 Kar 

105 

237 Con* {«94o) 2 M L J 

SO* 

530 (PC) Ref ILR 

1940 Kar 513 

630 Ref 1940 Rang L.R 

468 

14 Bom 176 FoU ILR 1940 

Bom 453«=4-» Bom L.R 
399 

Bom 105 Ref ILR 1940 
Bom 514 42 BomJLR 
521 

^580 Appr (1910) I M L.J 

4 4 

16 Bom t Ref (1940} 1 ML.J 
87a 

94 Ref (1940) I M L.J 

4Si(F^) 

359 Ref 1940 Rang I_R 

104 

i7Bom 735ReI 44C.W N 10G7 
id Bom. J37 Ref i940RangL.R 
483 

342 FoD 42Bom.l_R 750 


18 Bom 3C8 Ref ILR 1940 

Nag 33* , , ... T 

^401 Ref (1940) 2 MLJ 

436 

Dst 44CWN 93- 

ILR (1940) 1 Cal 183 

19 Dom 198 Rel ILR igjo 

Kar » 

C63 D St 4 Bo n L R 750 

Foil J9 Pat 507 

ao Bom 2 qO Foil ILR 1940 
Nag 269 

-394 Foil I L.R 1940 Nag 

332 

488 Ref ILR 1940 Kar 

342 

aJ Bom 3 jI Ref IL.R 1940 
Bom 17 225 

as Bom 522 Rel 42 BomLR 

750 

^^8 D St ILR 1940 Nag 

49G 

, 700 (P C ) D St 42 Bom L 

R. 180 

747 Rel I L R 1940 Kar 

08 

22 Bom a6> Ref >5 Luck 290 

Rel ijUick 107 
.. I 304 (F B ) Dist >9 Pat 
088 Foil ig Fat 524 

060 Not Foil ILR 194® 

Nag t8t 

7»8Dss 19 Pat 87a (FB) 
-■ 729 Rel ILR 1940 Kar 

190 

893 Ref ILR 1940 Nag 

289 

23 Bom 137 (FB)D c ILR 

1940 Bom tog 

— ■ 291 (Observations of Ra 

nade J) Diss (1940) 8 
MLJ 298 (FB) 

5>8 Appl ILR 1940 

Bom 809 

725 (P C ) Ref 42 Bon* t 

R 89 i94oRangLR 
>36 

24 Bom 43 j Ref 42 Bom L R 

532 

504 Ref ILR 1940 Nag 

269 

——€22 Rel 4a Bom I R 750 
2j Bom jO Ref IL.R 194O 
Kar *75 

——202 Ref ILR. 1940 Bom 
526 4 Bom LJk 486 

332 Dise 15 Luck 404 

387 Ref IX.R 1940 Bom 

29 

494 Foil i<440 RangL-R. 

192 

631 Ref I I~R 1940 Bom 

370 42 Bom.T-R 367 
2G Bom 80 (FU) Foil 19 Pat 
524 

— — ItO Ref J L.R 1940 Kar 
4 o(FB) 

4i3 Ref 44CW.N 1048 

597 Foil IX.R 1940 Nag 

b3 

27 Bom 146 Ref (1*440) 1 M L.J 



Mil 


THE ’iEARL\ DICES!, 1940 


'’7 Bom 284 Dm 19 pat G70 
(F B ) FoH iq Pat 172 

618 Ref ILR 1940 Kat 

347 

28 Bom €G Dst II R i9-lo 

Nag 446 

253 Rel («D!o) 2 MLJ 

597 

294 Ref 44 C % 993 

45' D ' (‘940) 2 MLJ 

570 

29 Bom aig Dit ILR igjo 

Kar, 

300 Rel (igto) 1 M L J 

9«3 

31 Bom 495 Kef (1940 iMLl 

288 

^583 Ref 4a Bom L R 827 

■ ' - -604 Rel ILR (>940) I 
Cal 14 

32 Bom IS'’ Ref I L R 1940 

Nag 331 

184 FoU 42BomLR 231 

- ■ - 184 Ref ILR 1940 Bom 

403 

394 Dm ILR 1940 Nag 

94 

33 Bom 236 Ref 15 Luck 290 

34 Bom 7" Dst +|C\\ N 1036 

Ref 42 Bom L R 451 
39 Bom 24Ref I L R igioDom 
»7 

• ■ ' 139 Ref igto Rang LU 

sa; 

—213 Ref 44 C M N 999 
——507 Foil 42 Bom L R 479 
36 Oom 116 Ref ILR 1940 
Nag 496 

37 Bom 42 Dst (1940) I MLJ 

— — 320 Ref 42 Bom L.R 750 
— 572 Ref ILR 1940 Nag 
141 

610 (F B ) Kef ILR 1940 

Nag 49G 

38 Bom 293 Foil 42 BomLR 

49 « 

440 D f 1 L R 1940 Kar 

2^ 

39 Bom 138 Kef 13 Luck 399 
279 i7BomLR lOo (P 

C ) Ref 42 Bom L R 506 

310 Ref I L R J940 Kar 

435 

339 (F B ) D « 19 Pat t 

441 {PC} loll ILR 

1910 Mad 98 ILR 
lojo Nag 149 
587 Dst !9 Pat 507 

40 Bom C4Ref 42BomL.R 750 
iGC lot! 19J0 KangLR 

«72 

301 D t I9jf> KangLR 

468 

4t Bom i D s 191 RangLR 
1C3 

iBi D t ILR 19(0 kar 

'•08 

4r^ Ref i MLJ 


42 Bom. oGo Dot ILR 

Bom 361 

309 Rtf (»9Io) » M L J 

®35 . _ 

344 D St &. D sappr 42 

Bom L R 653 , 674 

5791011 ILR igioBom 

165 

43 Bom 221 Rel 1 LU (1940) i 

Gal Ba , Ref 42 Bom L 
R SS** 

534 Disc 1940 Rang L R 

256 

—641 Foil (1910) 1 M L J 


"73 

44 Bom 02 Diss 1940 Kang L R 

jOgReflLR 1940 Mad 

109 

451 Ref 42 Bom L R 532 

500 4oll i9 Pat 507 

574 toll S9 Pat 343 


Rel ILR 1940 Kar 
302 

-727 Ret ILR 1940 Kar 

"08 

977 Ref 44 C W N 827 

43 Bom 353 Rel I L.R 1940 Kar 

^377 APP'' *1*^ *01® 

Bom 299“4" OomKK 

^FoU 10 Pat i59(rB) 

Ref 1940 KangLR 5«2 
I .572 Ref 42 Bom L R 695 
7W Rel I LR 1940 Kar 

-«o FoH 4- Bom L R 532 
-lOnC (PL) Ref ILR 
1940 Nag 348 (FB) 

-.260 (FB) FoU ILR 
■ 940 Nag >8t 
46 Bom ••4 Disappe ILR 1940 
Nat: 4t« „ , 

■ — 101 Dist 42 Bom L R 443 

171 Rel I L R 1940 Kar 

360 

^424 Ref ILR 1940 Mad 

109 

541 Dist ILK 1940 Kar 

»35 

^702 Dm 1940 ALJ 344 

Ref ILR 1940 All 338 

719 Dist ILR 1940 

Bom 317 Dst & Expl 
42 Bom L R 276 
47 Bom 56 Dst ILR 1940 Kar 
46 

*■ I Dul I L.R 1940 Kar 

-785 Ref 44 GUN 277 

^7697011 1 L.R 1940 Nag 

331 

798 {PC) Dst 19 Pat 

5®7 

48 Bom 316 D sappr 42 Bom L 

R 878 

49 Bom 172 KcT ILR 1940 

Nag ■mS 

450 D ss 1940 Rang L R 

<45 

jisroB j-BomLR 283 


49 Bom 539 Dist I L.R 1940 
Bom 453 

■ 587 Expt ILR tgia 

Bom 140 

821 Not Foil 19 Pal 57O 

50 Bom iGaRef ILR 19}© All 

3>4 

162 (FB) Rel I9J0 \L 

J 79 

■ 192 Appr ILR 1940 

Bom 2^—4" BomLR 
«43(FB} 

439 Ref 13 Luck 270 

680 Foil ILR 1940 Nag 

i83 

51 Bom i25Rer i^ioRangL-R 

3 29 Rel {«9{o) • MLJ 
877 

420 (FB) Foil 19 Pat 

753 (FB) Ref 44 CIV 
N 020 

450 Ref ILR- <910 All 

87 

45.1 Ref 4^ Bom L R 457 

^^55 (FB) Kcl ILR 
1940 Bom 353 

49O Ref ILR >910 R**' 

47c.(FB) 

771 Kef 1940 RangLR 

480 

- 784 Kef ILR 1940 Mad 


58oRer44CUN 787 
IgSRel ILR 1940 Kai 
105 

52 Bom 18$ Dst ILR 1940 


254 Rel 1 L R 


N 340 

1940 Kar 
123 

477 Not Appr 4 Bom L 
K 57 {F B ) 

597 (PC) loll 19 Pat 90 

Ref ILR 1940 All 31 

• 753 Rel ILR 1940 Nag 

141 (FB) 

883 Disappr (19P>) < M 

LJ 314 

53 Bom 339 Rel ILR 1940 
Kar 43 < 

543 Rrl ILR <940 Kar 

434 

589 Foil ILR {<9{o) i 

Gal ti6i 

829 Ref 13 Luck 290 

B44 Rel ILR <040 Kar 

46 

RiBom 226 Appr 42 Bom L P 
57 (FB) 

33 < Rel ILR 1940 Nag 

»4t (FB) 

— 38c Foil ILR iQfoNag 

"08 

837 Rel ILR 1940 Kar 

208 

55 Bom 69 Ref ILR 1940 All 
43 

- Ref ILR <9{o Kar 


—145 Not Foil I I R r91& 
Nag 22t 



CASES FOLLOWED, OVERRULED, ETC 


55 Bom G93 Ref 43 BomLR 
433, Rel HR if^40 
Kar 454 

779 Ref I L.R 1940 Kar 


*54 

S39Appr (1940) MLJ 

811 (PC) 

5 Bom 192 Ref ILR 1940 
Kar tij 150 

*3 Ref ILR 1940 Kar 

4*4 

— 237 R 1 ILR igjoBom 


26J 


— 324 Not Poll (19J '• M 

UJ 2j PB) 

— 403 Rcl ILR 1040 Nag 


8 Rel ILR 1940 Kar 


ILR 


.0 Bom 


056 R 

640 

Bom 88 P !I 44 C N 702 
1 ig R f I L R tnjo Mad 




—137 R I HR 19} > Nag 
•*57 

327 (F n ) Ref 1 1 R 1940 

Bom 328 

3*3 Rff ILR (1940 I 

Cal 84 

536 D t (1940) "MLJ 

gi8 

623 \ppr 13 luck I — 

(i5M« I MI J ! (PC) 

,9 Bum 114 \ppr ILR i<%40 
Bom 09 (FB) 

439 D»t (1940) "MLJ 

94G Rcl *5 1 uck 321 

5 aj FB) Ref 44 CM N 

1048 

733 i> c D t ILR 

1940 Bom 17 

'oBom 6" Hel ILR 1940 Kar 

385 

3«i (P B ) Ref I I R 1940 

Bom 038 

444 Poll "I LaU 50 (PB) 

I I R *937 Bom 1O3 (I B ) Ref 
1940 Rang L.R "44 


— ^JFB)FoU 4"BomL 


- 832 

>38 Foil ILR 1940 Nag 


130 


-7U Rel ILR 1940 Kar 


ILR 1938 Bom t"i MKraied 
ILR 1940 Bom 332 (P 
C) 

445 Ref ijIutJ. en3 

487 (PL) Foil 1940 

Rang LR 42C 

50C Icll *9 1 at 7 j3 (F B ) 

ILR 1939 Bom 10} Rel ILR 
*910 Nag 170 

340 (F B ) Doubted (1940) 

a M I J 433 

4'! Not Poll (l'*4o) 2 

ML.J iCo 


BOMBW LAM RFPORTER 
5n(>mLR gBoRef ILR (1940} 
t Cal 331 

7 Rom I R 993 Conj ILR 
{1910) I Cal 323 
TO Bom I R 327 Ref 42 Bom L 
R 4 t 4 

749 Foil 43 BomLR 223 

1209 Foil (i<Ho) 2 M L J 

II Bo^R 237 Rel HR 
1940 Nag 34O (P B ) 

2}i Ref ILR igfoBom 

361 

2^5 Rel ILR 1940 Kar 


342 

13 Bom L R 38 Ref ILR (*940) 

I 


J 33 
Ref ILK 1940 


53* 


S5Bam LR 361 Ref 1940 Rang 
LR 93 

16 BomLR 224 Dist ILR 
1940 Kar 208 

tgBomL.R 912 Ref I L.R *940 
Bom 41, 

"oBomLR 141 Ref ILR 1940 
Botn 209 

470 D$c 19 Pat 3o4 

2tBomLK i9oR<fILR 1940 
Kat 513 

22 Bom L R 14G Ref 42 Bom L 
R 53* 


289 Foil 42 Bom L R 443 

953 Ref 42 Bom L R 59" 

ILR 1940 Bom C40 
24 Bom L R 30^ D Jt 44 C W N 
'*33 

749 Kef ILR 1940 Bom 

ILR 1940 Bom 


*97 


"5 Bom L R 147 Ref ILR 
1940 Bom 370 

151 D st ILR 1940 Kar 

3»9 

446 D « ILR 1940 Kar 

360 

27 Bom L R 352 Ref ILR 1910 
Kar 74 (FB) 

5^ E^l 4* Bom L.R 


■~^43 Foil 42 Bom L R 491 
—872 (PC) Ref ILR 
1940 Bon 3G1 
— 1019 1940 Rang L R 

507 

Foil 42 Bom L R 


750 


28 Bom L.R C^CRer 1 L.R icqo 
Bom 353 

louo Dot 1 L.R 1940 

Bom f4o 

• 1003 RA IL.R igioNag 


123 


"9 Bom L.R 48 Ref 44 C.\\ N 
®77 

5*1 (PC.) Ref rUR 

19406001 C 8 


30 Bom L R 267 (P C.) Ref 1940 
Rang L.H 180 

1050 Ref 1940 Rang LR 


1488 Ref (1910) I MLJ 

482 (F B ) 

3tBomLR i46RefILR *940- 
Kar 74 {F B ) 

192 Dial 42 Bom L R 443 

473 Rel ILR 1940 Nag 

141 (FB) 

C13F0II ILR i94oBom 

299 (F B ) 

1249 Foil 42 BomLR 


223 


Cons 1940 


32 Bom L R 

Rang L R t 

380 (PC) Foil 45 Bom 

L R 462 

■1368 D$t 42 BomLR 


423 


~*435 Poll 43 BomLR 


413 


1451 Bxpl ILR *940 
Bom 249 

1516 Dili ILR I940- 

Kar 190 

33 BomLR C03 Foil ILR 
1 940 Nag 5 S 3 


LR 1940 Bom. 353 
Foil ILR 1940 
lag t8i 

34 BomLR 164 Ref ILR 1940 
Kar 24* 

•697 Foil ILILi94oBom 


-^1. 


949 _ 


-1247 Ref ILK 1940 Bom 


403 


•IU2 Ref 42 BomLR 

861 

33 Bom L R, 174 Ref I L R 1940 
Bom 500 

— 722 Com 1L.R i94oBom 

480 D St 42 Bom L R 
aOt Ref 1 L.IC 1940 
Bom 50 

81C (P C.) Foil 42 Bom L 

R 462 

36 Bom L R 84 Ref 44 C N 
604 

96 Ref 44 C M Js 82 

144 Foil 42 Bom L.R 2S3 

277 Ref I L.R 1940 Bonu 


5" 


90 Disappr IL.R 194O’ 
Bora 674 

539 (PC.) Poll 42 Bom 
Lr 4C2 

•761 Foil 42 Bom.L.R 532 
■807 Ref 42 Bom L R 248 
■8i4Rer 42 Bom,L.R S48 
•loCG Dist 4" Bon LJll 


■49* 


—1201 Ref I L.R 1940 B 


armllR. 235 Foil 4" BotmL. 
R 223 

—^6 Ref 1940 Rang L.R 


38 Bom.L.R 700 (P C.) Rel 
I LJl 1940 Kar 249 


Y D 1940— b 



THE YEARL\ DIGEST, X940 


38 BomLJl 754 Rcl ILK 

1940 Kar# 1 

808 Foil 42BomLR 443 

929 Ref I L R 1940 Kar 

130 

1192 Expl ILR J940 

Kar 275 

i303Duappr 42Bomt.R 

807 

39 Bom L.R 1 (P C ) Rel ILR 

1940 Kar 249 

138 Rel ILR. 1940 Kar 


815 Foil tQpRang LR 

492 

Dvsa^spt ILR 

Bom 487 

40 Bom L.R 324 (F B ) Rel 1 L 
R 1940 Kar 36 

— 387 Ref 42 Bom L R 2'>3 

4iBFo\ 1 42BomLR 180 

704 (PC) D St ILR 

1940 Kar 135 

8»i (PC) Ref ILR 

>940 Bom 225 

— — 952 Dist ILK 1 940 Bom 
526 

974 Foil 4'» Bom L R 598 

Ref I L.R 1940 Bom 381 
—— ll8j Out ILR 1940 
Bom 42 

— — 1J99 toll j Bom L.R 
382 

4» Bom L R 919 \ppr ILR 
19(0 Bom 133 

' — ’297 Foil 42 Bom L R 532 
—-—575 loll 42 Bom L R 87S 
——718 (PC) Dst 42 Bom 
LR 832 

■ — -787 D it 42 Bom L R 443 
———937 Ref 42 Bom L R 223 

■ ■■ m 4 Diat ILR 1940 

Bom 3'’2 

— '-1150 (PC) Ref 42 Bom 
LR 89 

• 1326 loll ILR 1940 

Bom 3 2 

42 Bom L R 199 (I C ) Ref 
ILR 1940 Bom 4B0 


IL.R CALCUTTA bCRIES 
2 Cal 20S Ref I L.R (1940} i 
Cal 33-44 CRN 149 

^33(PC)Ref 1940 Rang 

L.K 512 

29j Ref 42 Bom L.R 621 

(pa, Rel ILR (1910) I 
Cal 4t5i 

3 Cal 198 (PC) Rel 19 Pat 618 
(l-B) 

S24 loll 19 Pat. 8 j2 

551 Foil 19 Pat 669 

012 Uut 44CWN 847 

-74a Ref 19.40 RangLR 


188 


\ppl ILR i9|(i Ml 
4 Cal ^ Rel 1 1 R {1940) 1 


Poll I I K tpjo Ml 
7* 

iCaJ 595F0II ILH J94o>ag 


5 Cal S82 Ref 67 I A 1 1 = I L 
R {iW<*) » Ctl 25 j=» 
(1940) 1 M L j 97 (P C ) 

910 Ref ILR (1940) I 

Cal i 83»44. CWN 93 
C Cal 391 (PC) Dst iQ pat 
8^2 Ref ij Luck ^00 , 
Re) 19 Pat 844 

^460 Rel II R (1940) I 

Cal 14 

764 Foil ILR 1940 All 

41B 

7 Cal 140 Dst ILR 1940 Mad 


*7- 


Rcf42BomLR 621 
»(i9|o)I LR I Cal 415 
•401 Rcf44C\V \ 873 
-6i6Appr ILR 1940 AH 
625 (PC) 

Cal 51 (PC) Ref 19(0 Rang 


U' 

238 Ref 44 C W N iOj3 

455 Ref 19 Pat 713 
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Kaf 43' 

41^ obsenationtofRaTiVin 
J Duappr 44 CM N 808 

561 Ref 44CU N lot 

781 (F B ) Ref 44 C U N 

827* 

——834 Ref ILR 1940 kar 
414 

844 Ref 1940 Rang L R 

512 

54 Cal 12C Etpl ILR (1940) I 

Cal 14, Ref (1940) 3 
MLJ 587 

i8g Kef ILR 1940 Kar 

347 

303 Rcl ILR 1940 Kar 

43' 

307 Ref 44CU N 340 

^6 (PC) Dm ig Pat 

*75 

969 D»st 44 C U N 1069 

55 Cal nigToU ILR t94oNag 
53® 

3 71 Dist ILR 1940 Kar 
*49 

4P9AppI {1940) I MLJ 

2C8 

~ ■ 701 Foil 42 Bom L Rj 501 

89^ Rel (1940) I M L J 

6 j 5 

56 Cal I AppI ILR 1940 All 

Oi Fob, ILR (1940) I 

CaJ 486«44CWN 43O 

118F0II 44CR N C07 

135 Rel ILR 1940 Bom 

30» 

1C6 Ref (i94<) I MLJ 
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56 Cal 290 Rcl ILR 1940 Kar. 
42 J 

^400 Ref ILR 1940 Bom 

420 , I L R (1940) I Cal 
120 

416 Dus ILR 1940 Kar 

454 

462 Foil 19 Pat III 

307(SB)Rel ILR 1940 

Nag i4t (FQ) 

——512 Rcl 1 L.R 1940 Nag 
141 (FB). Ref IL.R 
J94oNag 468 

-SjO Ref ILR 19JO Nag 

538 

'398 Ref 1940 Rang LR 

>99 

G67(FB)ReriLR 1&40 

Kar 513 

835 Rel ILR 1940 Kar 

*49 

840 Ref 44 C \\ N 340 

57 Cal 25 Rel 15 Luck 404 

1 268 Foil ILR 1940 Nag 

55 

285 Foil ILR 19408019- 

689 

1228 (FB) Rcl IL.R. 

1940 Nag 488 

1280 Ref I L-R 1940 All 

232 

^02 Foil ILR (1940) t 

Cal 372 

1311 (PC) Ref ILR. 

joAO Kar 467 

1336 (FB) Foil ILR 

1940 Nag 200 

58 Dm (>949) I MLJ 

G28 Ref 44 aWN 1034 

——752 Ref 42 Bom L R 248. 

' 8^2 Dus ILR 1940 Kar 

— .-1222 Ref ILR 1940 Kar. 

302 

1272 Rel ILR 1940 Kar. 

*49 

1404 (FB) Foil 19 Pat 

369 

59 Cal 76 Foil 19 Pat 524 

.. ■ igBRcf 1940 Rang LR 
163 

150 Foil ILR (1940) I 

Cal 497 

315 Rel 15 Luck 76 

337 Ref I L.R (1940) t 

Cal 48G 

647 (P G ) Ref I L R tg4o 

All 344 

639 Ref 1940 Rang LR 

856 

1.— .728 Ref 44 C W N 1136 

859 Foil 42 Bom L.R 283 

ii33NotFoll IL.R 1940 

Nag 293 

1308 Rel ILR (1940) I 

Cal 33 

13I4Fo 1I igPnf 433 

«334 Foil 19 Pal I59(f D ) 

1343 Ref ILR. 1940 All 

274 (FB) 

Co Cal 87 Rel ILR 1940 Kar 
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^Cal 2j9Djt 1 L.R mpNag 
20^ 

C30 Kef IL.R 1910 \ 1 I 

253 

753 Foil 44C\N N 708 

832 D« ILR 1940 Kar 

3M 

901 Ref 44 C W N 7*8 

1176 D ss II R 1940 

Kar 46 

1265 \ppr 42 BomLR 

640 (PC) Ref 21 Lah 
470 

!33gRcf igPat 369 

1470 Rel 15 Luck 399 

61 Cal 6 Foil ILR 1940 Bom 


(io|o) 


— 8^ Nol Foil 
ML.J 5 

— *55 Foil ILR 1940 Nag 
2O7 

— 285 D St 1940 Rang L R 
426 

— 3g9 Rd IL.R »94oNag 

— 623 Foil 21 Lah 

— 711 Ref 1940 Rang L. R 

—79^ Dst ILR (1940) t 
Cal 409 

—879 Diss *9 Pat 870 
(FB) Foil igPat 172 
1041 Not Foil 19 Pat 321 
’ L.R 1940 


62 Cal 213 Not Foil i 
Nag 170 

—457 Ref 21 Lab 345 
-- *"■ i 67 fA I 


-552 Affimed 6 


ial 476 

-692 Dim 19 Pat 208 
-- " ■ 711 ReL 15 Luck 68 

- 749 Dim 21 Lah 102 

€3 Cal 1 Dut I L.R 1940 Nag 

74 

■ • ■ 57 Appr ILR. 1940 All 
243 

351 Ref 44 C U N 1017 

3 08 Ref ILR 1940 Nag 
468 

44^Dist I L.R 1940 Nag 

726 Foil I L.R (1940) I 

Cal 323 

8tg Kel IL.R 1940 Kar 

287 

1008F0II 44C.U N 1063 

1153 Ret (i94o)2ML.J 

353 

12*5 Ref I L.R (1940) i 

Gal t68 

I L.R. (1937) I Cal *35 Ref 
(1940) " ML.J 700 

203 Foil {I94(S I ML.J 

831 

JLR (1937) 2 Cal 230 

Ref I L.R (1940) t Cai 

55* 

482 Rel IL.R 1 940 Kar 

249 

301 Ref IL.R. (1940) I 

Cal 409 

606 Ref (>940) I ^LL.J 

629 (FB) 


IL.R (1938) I Cal 420 Foil 
ILR (1940) 1 Cal 333 
ILR (1938) 2 Cal 72 (PC) 
Rel ML R 1940 
Mad 50 , Rrf ILR 
1940 Mad 27 ILR 
*910 Ml 52 

103 Foil ILR (*94o) 1 

Cal 82 

482 Rel (1940) 2 M L.J 

481 

1 L.R (1939) > Cal 241 Rel I L 
R (1910) I Cal 372 

257 Ref 42 Bom L R 767 

(PC) 

977 (PC) FoU HR 

(1^0) I Cal 168 

983 (PC) Dut 

ILR (>Mo) t Cal 
«97. Rff 1 L.R 1940 All 
625 (PC), FoU 19 Pat 
433 

389 Foil (1940) I MLJ 

3*4 

574 R«1 (*940) 2 M L.J 

ILR (*939) 2 Cal 1 Ref 
(1940) I MUj 939 (FB) 
569 Dst ILR iMoKar 

487 

ILR (*940) I Cal *38 Rel 
I L R (1940) t Cal 442 

CALCUTTA WEEKLY NOTES 
4 C W N 276 (Notes of Cases) 
DiSS 42 Boml.R 231 
— 46^D*st 44C.WN t29 

6?> (n)Ref 44C\\N 

597 

N 2 

;7Ref 44CWN 3e 
■€7 Rel ILR. (1940) * 
Cal 468 

• 'LR (1940) i 


L.R (1940) I 
LR (1940) I 


J35 R'J 
Cal 468 

377 Rel 

Cal 14 

383 Expl 

Cal *4 

513 Ref 44 OWN 539 

6 aWN 5 Dos (1940) I M L J 
922 

302 Ref i9Pat 6iB(FB) 

^513 (PC.) Rel *9 Pat 369 

6 o * FoU 42 bom L.R 399 
6*6 Ref 44C.WJ4 895 

825 (PC.) Foil 44ai\N 

*099 

877 Dot. 19 Pat 524 

9 C.WJJ 829 Ref I L.R *9)0 

AU 53* 

■ io6i FoU 19 Pat 870 (F 
B) 

10 C.\vjv 243 (SKa) Foil 44 

aWN 677 

— *o88 Disc I L.R >940 
Kar 42* 

11 C.WJ* 705 Expl 1 L.R. 

(*910) I Cal 409 
*143 FoU 19 Pat Coo (F 

R) 


*2 CWN * Dst 42 Bom LR 
23* 

24* Not Toll 19 Pat 321 

*3CIVN 537Ref 1L.R (1940) 
* Cal 183 

750 Ref igPat G*8 (TB) 

*4 C WN *2-’ Diss 44 C M N 
793 

343 D ss 44 C W N 745 

693 Ref 44 C W N 912 

924 Ref *3 Luck 290 

*5 C WN 294 Ref 44 C U \ 
CQd 

432 Ref 44 C W N 70* 

706 Ref 44 C W N 3O 

joio Not Foil 44 C \\ \ 

fi49 

*6 CWN loC Foil 44 CU \ 
553 

*24 Foil *9 Pat 8G2 

327 Not Foil *9 Pat 32* 

834 Foil 44C,U N 555 

1099 Appr ILR (*940) 

I Cal 33 

17 CWN 5 Djt ILR (1940) 

1 Cal 372 0 

.... — 280 Dot ILR i94oNag 
573 (PB) 

549 ILR (*940) I 

Lai *50 

77+ Ref 44 CWN 993 

' " ■833 Rel igPat 6*8 (FB) 

■ ' B89 Foil ig Pat 753 (I 

B) 

1*65 (PC) D*t 44 CM 

N *063 

18C WN t36Diu igPal 8 4 
— —327 Foil ILR 1940 Nag 
437 

447 Do 44(3.W N 912 

*9 CWN *20 Disappr 1 1 R 
1940 AU 225 

407 Rel *9 Pat 27^ 

755 Doc 19 Pat * 

764 (P C ) E*pl 44 C IN N 

38 , Ref 44 C \N N 122 
«■ ■-■nc^ Rcl 1 L.R (1940) I 
Cal 33 

1**7 Appr IL.R 1940 

AU 225 

20 CWN 48* Foil 19 Pat 208 

673 Rel I L.R 1940 Kar 

30^ 

• 79*1 Ref *940 Rang L.R 


22 awjj 396 Ref 44 aNN.N 

to* 

23 C.W.N 634 Ref 44 C.N\ N 

1048. 

8*7 (PC) Dist. 19 Pat 

7*5 

24C\N.N 44D1SI loPat *'•’ 

■ *33 Dos. 44 CNN Js 
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24 138 !> t 4i C^^ N 

4 

^403 Ref 44 C \V N 82 

403 Ref ILR. (1940) ‘ 

Cal 231 

341 Ref 15 Luck 290 

67 Ref 1940 Rang L R 

J04 

23 CWN 314 (PC) Foil Jg 
Pat I 

356 Diss ILR (i9}0) I 

Gal 183 Dt>t &. D ss 44 

C W N 93 

-e C N 138 Foil 10 Pat C18 
(FB) 

511 Dss 19 Pat 824 

“573 Ref 1940 Rang L R 

468 

673 Ref ILR (1940) I 

Cal 309 

722 (P C ) Ref ILR 1940 

Rag 69 

724 Dim 44 C W N 935 

27 C N 267 Ref 1940 Rang 
LR 157 

501 Ref ILR 1940 Isag 

45'' 

-518 Ref 44C\V^ 993 
-787 Ref 44C\\ N 194 
36 Dm ^ C WN 113C 
^9 FoU ig Pat 1 
8C\VN 10 Ref 44 C INN 74 
2$ C \S N tta Dst 67 1 A t 

- — 209 Ref 44 C NV N 1 13G 

»2t Rel iq Pat 7 

270 (PC) Ref ILR 

(1940) I Cal 183 
■ - - 41 ! Dim D « 44 C N\ 

5 641 

500 Ref 44 C N 993 

6 4 Ref 44 C W N *77 

30 C N\ Is 209 Ref 44 C \V A 

377 

83iRef 44CVSN 118 

238 D 1 ILR (1940) I 

Cal 468 

511 (FB) Dst 19 Pat 

jsi Cons 44 C W N 892 

31 C N 205 Ref 44 C U A 

813 

ago Ref ILR 1940 Nag 

538 

540 Appr I L R 1 940 All 

It 

806 Ref 44 C IV A 935 

825 D ss 44 C \V N 530 

— 864 Ref ILR (1910) 1 

Cal 1 63 

3 CRN 241 Doubted 19 Pat 
578 

aggDis.igPai 172, Foil 

19 Pat B70 (r B ) 

396 Ref 44 C.R A 277 

IStExpl (1940) I MLJ 

2<K 

580 Ref 44 C R A 993 

GggRef tgjo Rang L R 

790 (PC) Rel 19 Pat 838 

1087 Ref I L.R igto AU 

580 

1163 Ref 44 C R 698 


33 C \V A 193 FoU 44 C R A 

55 j 

3t»9Ref 44C\\ N 8 

itCo Ref 44 C \\ N 93 j 

34 C \V A 322 Foil 1940 Rang 

LR jia 

— — 524Ref ig}0 Rang LR 
244 

548 D St ILR (*940) 1 

Cal 442 

76t Disi 44 C R A 74 

82l(PC)Dst igPat tzi 

35 C R A aC Rel ILR (1940) 

1 Cal 37* 

^ Cods ILR (1940) 1 

Cal 33 

105 Ref ILR 1940 Nag 

538 

i6t Ref 44 C WA 74 

296 D sc 67 I A II Ref 
(1940) I ML».97 (PC) 

^j 6 aRer 44 C\VN 149 

G48Ref44CRA 118 

731 (FB) Ref 44C WN 

999 

971 Ref (1940) 2 M L J 

860 *» Lah 345 

1159 Ref 44 C R N 974 

— — 1217 (PC) Dist 19 Pat 
669 

— . -1233 Rel 44 C R N 3»3 
3$ CWN 178 ReJ 44 C NS A 
LR (1940) j 


Dss 

^lEippr 44 C W A 

492Rer44GWN 58S 

8o3(PCTRer 44C\VA 

859 

37CUN «9(FB)Rff 4tCR 
N 1004 

——473 44 C WJS 1099 

749 Rel ILR (1940) 

I Cal 372 

756 FoU igPat S/oCFB) 

806 Ref 44 C W A 1053 

878 FoU 44CR N 449 

982 EspI 44 G R N 650 

38 C.WN 52 Ibtpl & Dist 44 

CWN 830 Ref 44 C 
R A C35 

108 Ref 44 C W N 835 

^476 Dos ILR- {1940) I 

Cal 4G8 

556 Dim &. Dist 44 C R 

A 641 

654 D St 44 C W N 981 

743 Foil 44CRJ'f 141 

39 CWN 377 Rel ILR (1940) 

1 Cal 48c 

■ 651 Not I oU 19 Pat 123 

fIB) 

829 Ref (1910) I MI-.J 

629 (FB) 

915 Ref (i9|o) I MLJ 

782 

93lRer44CWN 999 

— —631 Foil 44 C W N 920 

1003 ReLILR (1940} I 

Cal 4 fa 


SOCRN 1076 Ref (1910) 1 
MLJ 482 (FB) 

1218 Ref 44 C R N C94 

40 C N\ A 57 D St (1940) 1 M L 

J 601 

269Rcf44CRA ij8 

271 Ref 44 C R N 1004 

^599 Foil 44 C.R A 1099 

75O Ref 44 C R N 449 

U76 Ref 15 Luck 43 

:233 Rel ILR (1940) 1 

Cal 442 

1273 Ref ^ C R A 993 

1275 Dss ILR (1940) I 

Cal 3C7 

41 C R N 54 Ref *5 Luck 43 
^472 Affirmed 44 G NS N 

261 (PC) 

499 Re) 44 C W N 694 

Foil 44 C W N 79 

554 FoU 44 C N\ A 79 

605 Rel 1 1 R (>940) t 

Cal 442 

670 Rel I I~R (1940) I 

Cal 82 

■ • 741 (P C ) Foil 19 Pat 

3G9 

qooDu ILR (1040) I 

Cal 468 

■ — tots Appe (1940) a M L 

J 984 (IB) 

■ ■ -1213 FoU 44 C R N 173 

42 CRN 77 FoU ILR (1940) 
t Cal 163 

—107 Ref ILR 1940 Bom 
480 

— ■’It FoU 19 Pal 3*1 
—288 Dist 44C\VN §81 
—300 Ref ^ C R N 698 
—345 Ref 44 C NV N 9^ 
“509 (FC) Ref 2t Lah 
470 67 1 A iCo(PC) 
-^65 Dus 44 C W rt 253 
—768 Ref 44 C W N 277 
— — ~975 Rel 44 C W N 694 

43 C NV N 147 Ref 44 C NS A 

304 

i94Ref44CWN 277 

322 Ref 44 C W N 1045 

417 Affirmed 44 CNVN 

449 

613F0II 44CWN 485 

764 Ref 44 C W N 584 

948 Appr 44 C NV N 729 

956 Foil 19 Pat 753 (F 

B) 

■ 1030 D St 44 CNVN 615 
ii72Dst 44 C WJV 729 

44 C NS N 38 Ref 44 C-W N 122 
— — loi FoU 44 C U N 426 
233 (F a) Ref 44 C W N 

58a 

285 Ref 44 C NV N 828 

364 Ref 44 C WN 587 

I —4 65 Ref 44C.NS N 760 

486 Ref 44 C W N 584 

■ . — 530 Affirmed 44 C W N 
763 

709 (P C ) Ref 44 GR N 

729^Ref 44 C W N 791 

756 Rel 44 C NS N 760 
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BENGAL L.\\V RFIORTER 

2 B L.R 103 (F B ) Ref 4a Bom 

L.R 621 

3BLR 44(PC)DsI 4lC\\ 

N 840 

4 BLR (OGJ) 103 Ref ILR 
(1940) 1 Cal 41J G? I A 

3 BL.R 347 Foil ILR (jfijo) 

I CaJ 183 

6 B L.R (App ) 63 Ref 44 C W 
N 993 

747 Cons 44 C N 4 j 7 

8 BLR 433 Ref ILR iqjo 
Bom 361 

0 B L.R 377 Rel ILR (104Q) i 

Cal 415 

732 Ref 44 C W N 867 

11 BLR 171 Ref 44 GW N 

1063 

14 BL.R 294 Ref igp Rang 

L R 104 

I3 BL.R (App) 8 loll (1940) 
I MLJ 264 

WEEKLY REl>OR1£R 

1 U R 267 Ref 44C\\ N 1017 
" W R 396 Ref (1940) '•MLJ 

6ai 

4W R (Cr)35CojJs 1940 Rang 
R 441 

5\SR (Cr) 45 Cons <940 Rang 
LR 441 

7 WR 218 Ref I LR (1940) c 
Cal 442 

ai9Rcf44CWN 4‘j 

(C V ) 282 Ref 44 C W N 

993 

—399 Ref 44 C W N 443 

533 Ref 440"^ 993 

8WR 175 Foil 4 iCWN iooo 

SSffRcf 44 OWN tors 

10 W R 8 (P B ) Ref 1940 Rang 
L,R 82. 

-laa Ref 44 C W N 892 

12 W R 191 Ref 44 C W A 

1079 

(Ce) 40 Ref I0|o Rang 

L>R 219 

15 W R 522 Ref 44 C W A 753 
t8 W Jl 165 Ref 44 C.W N 753 
19 W R. (O ) 3 Disi 19 Pat 337 
20 WR- 44 Ref 19 Par 453 (FB) 

189 Ref 44 C W A 873 

21 W R 59 Ref 44 C \N A C50 
— — 94Dist. 19 I*at III 

2WR i7Rer44CWA 873 

(Gr) 40 R 1940 Rang 

L.R 219 

49* Ref 44C^\ A 753 

-4 W R 75 (P C ) Dut &. Toll 
I LR 1940 Aag -4 

83 FoU 19 Pal 088 

97 Foil 19 Pat 8 2 

183 Ref 44 C W A 443 

25 V\ R. 233 Rel 19 Pat '•oS 

CVLCUTTV L.\\V RETORTS 
I CL.R. 4^ Dist 1 L.R (1040) 


6 C L R "82 Ref 44 C W A 

>029 

3a7 *> » 09 io) "MLJ 

Oil 

7 CLR 2jj (PC) Dst 44 C 

W A 93 

!'• CL.R mB Itef 44 GW A 
74j 
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« CLJ 337Ref (>Mo) «MLJ 
7« (F D ) 

•» C L I 377 Appi «g Pat C04 
s>CLJ 527 Ref ILR i(>4oAlJ 

G G1 J Ref (1940) a M L J 
6.2 (PC) 

760 Ref 1940 \ L.J 357 

ILR 1940 All 531 
loCLJ 263Rer44aWA 149 
1 1 C L J 131 D St 44 C \\ A 

*034 

512 Kef ILR 1940 Bom 

99 (FB) 

^9 Disc 19 rat CS8 

1 5 GL. J 391 Ref 44 C W N 783 
iG C UI 24 Ref 44 G-W N 993 
17CL.J 4tiRef 44CWJS 582 
-oCLJ 107 Foil 19 Pat 1 
••tCLJ 4S9Ref 44CW N-793 

555Ref44CWN 149 

Rel ILR (>940) } Ca) 
33 

— — GioDst 19 Pat 6^2 
26 C GJ 590 Rel 44 GW N 
1079 

-7 CLJ looDsc i9ioRang 
I R 493 

■ — t4t ReJ 15 Luck ^24 
luf I Lah 470 42 
LR 64 o(PC) 

— 3 20 Rel ILR (1940) 1 

Cal 33 

CojDwt44 CW N 3j7 

28 C L j 497 Foil 19 Pat 652 
30CLJ 37 Rel 44CWN 991 
31CLJ &Ref 44CWA 993 
34 C GJ 250 Ref 42 Bom L R 

ajd-J^D 1. (1910) I M L.J 
*34 

304 Ref 44 CW A 1103 

36CGJ gRcf^GWJVi B13 
389 Ref « C W N 993 

37 C GJ 496 Disl I GR (1940) 

I Cal 15C 

38 C I J 183 Dss I GR 1910 

Kar 302 

3^RcI 44GW A 991 

40C GiS" Ref 44G.WN 873 
44GGJ io3Ref44GWN 903 
190 Cons. i9{oRangL.R- 

51 GGJ 224 Ref 44 CW N 
1123 

57GGJ 5ooRrf44CWN 903 
jgCGJ 328 Rrf I GR 1940 
Bom 480 42 Bom. G R. 
301 

02 GGJ 67ReL44C.W.N 991 
C3 GI J f05DiR.IX.R (1040) 
t Cal 393 


C3 GGJ 1 17 Ref 4.4C W N 694 
65CGJ 27 Ref 44GWJ^ 892 

548 Ref (1940) r M L J 

872 

ILR GMIORF SfRIES 

1 Lah 33 Rel ILR 1940 Kar 

296 

192 (F B ) Ref 21 Lai 40 

348 Dst ILR 1940 Nag 

141 (FB) 

493 Rel ILR 1940 Aag 

324 

2 Lah 40(1 C) Ref ILR 1910 

Kar 342 

-ii4D5t ILR igto All 

*53 (FB) 

175 Ref IGR i^o aw 

416 Rel 1940AGJ 403 
iBg Foil 21 Lah 447 

3 Lah 43 Rel 2i Lah 180 
2^ Foil ILR 1940 Bom 

249 

414 Rel 2i Lah 63 

420 Dst ILR iQioNae 

*4*(FB) 

4 Lah 49 FoU iqPat 337 
460 Aot Poll 19 Pat 337 

5 Lah 476 Rel 15 Luck 39 

o Lah I Ref I L R 1940 Kar 
375 ^ . 

— J33 ReJ ai Lah 180 

183 Ref 19 pat 301 

252 Ref 44 C W N 277 

I— 415 Foil 19 Pat 301 

447 Dst ILR 1940 All 

580 

——528 Ref lojoRang LR 
1&8 

7 Lah 235 Not Poll 19 Pat 494 
8 Lah 52t Ref 1940 Rang LR 
>43 

9 Lai 269 D si 42 Bom GR 
4 8—1 L R 1940 Bom 
415 Ref 6. Rel 15 Luck 
39 

340D1SI IGR 1 940 Aag 

446 

^428 Rel 2i Lah 180 

^467 Ref 1940 RangGR 

526 Rel IGR.t94oNag 

324 


to Lah 


h 1 Foil IGR 1940 Aag 
267 


I 

i32Dist IJ-.R 1940 N 
141 (FB.) ^ 

204 Ref 1940 Rang GR 

*45 

208 Foil IXJL 1940 Aag 

354 

510 Rel 2i Lah iBo 

11 Lah 199 (PC) Ref IGR. 

1040 All €03 (FB) , Rd 
1 J-.R 1940 Kar 174 21 
Lah Co. 

427 Foil 19 Pat. 433 

12 Lah 9 Ref IX.R- 1940 Kar 

74 (FJL) 

194 Foil IGR 1940 Aag 

3ifi 
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T2 Lah 2G2 Foil ILR 1940 
Nag 293 

^367 ReJ 2i Lah 40-I L 

R ig(oLah 40 

^383Dist lUB. 1910 

488, Rel ILR J940 
Kar 442 

— 420 Pist ILR 1940 All 

147 

—428 Rel ILR 1940 Kar 

4 « 

13 Lah i9aRcf2iLah I99 
251 Foil ILR 1940 Nag 

og 

524 Rel 2 1 Lah 63 

14 Lah 19 D St 21 Lah 84 

106 Disc 19 Pat 354 

255 Dist 1940 Rang L R 

426 

—399 Ref («94o) * 'ILJ 

334 

473 Ref 1940 Rang LR 

481 

730 Foil 2t Lah 50 (FB) 

jjLah 63 Dist ILR 1940 Nag 
488, Rel ILR 1940 Kar 

—^2 Ref ILR 1940 All 

M 7 

667 Foil jgPat 870 (FB) 

■ ' 694 Dist IL.R 1940 Nag 

204 

— — ' 698 Ref isLuck 471 
iSLah^^Appr 44 C IV N 294 

■— — «73 (^FB) DnJ 21 Lah 


■■ ■ ■ ' 892 Rel (1940) ! MLJ 

877 

17 Lah 78 Poll ILR 1940 Mad 
“7 

275 Ref ILR igtoNag 1 

170 ' 

^456 Ref ILR J940 Kar 

467 

644 Ref I L.R 1940 Kar 

72a (r B ) Diss 44 C \V N 

283 , Not Foil ILR 
(1940) 1 Cal 358 

737 Appr 42 BomLR 

640 (P C ) 

737 Affirmed 44 C VV > 

625 (PC) Appr (1940) 
t MLJ 895 21 Lah 
470—44 G WN €25 

817F0II 42 Bom L R C63 

=I L.R 1940 Boni. C89 
i8Lah 325Di5C igPat 382 
tgLah ioReriL.R 1940 Kar 

309 

1 13 Rel ILR 1940 Nag 

200 

ILR 1939 Lah 227 Diss qi 
>02 

1 L.R. 19(0 Lah 3(13 Ref 21 Lah 


12 r R 1874 (r B ) Ref 2t Lah 
3^ 

17 PR (Cr) 1S83 ReJ m Lsh 
5«* 

153 PR *884 Ref 67 I \ 2ji = 
Owo) 2 ML.J 903-44 
OWN 957— «> Lah 493 
(PC) 

107 PR 1886 Ref 1940 Rang 

LR 151 

108 PR 1888 Ref 1940 Rang 

LR 151 

57 P R 1900 (F B ) Foil 1 L R 
1940 Nag 503 
43 P R 1902 Ref 21 Lah 40 
140 PR 1907 Rel 21 Lah 180 
1909 PR (Cr) 8 Ref ILR 
1940 AU 23 

56 P R 1911 D,st 2t Lah 237 
4 PR 1913 (FB) Rel aJ Lah 

83 

59 P R 1914 Ref 21 l^h 493 
67 I A 351 

i 9«6 PR (Cr) 55 Foil ILR 
1940 All i7o 
76PR igiGRef siLah Oo 
29 PR 1919 Rel 2tLah 8( 

40 P L.R 158 Disi 2t Lah ipt 

LAHORE LAW JOORNVL 
3 L.L J 380 Cons I94« Rang L 
R I 

ILR. MADRAS SERIES 

2 Mad t87 Ref (iWo) 2 L J 

7t2 

3 Mad 250 Ref 1 L.R 1940 All 
263 Ref (1940) I If L J 

»«9 

4 Mad 344 Zfisappr 67 J A aaa 

-42 Bom UR 767 (PC) 

6 Mad 20 Ref I L R 1910 Mad 

98 

27Dst ILR 1940 Kar 

41 

283 Ref 194O Rang L R 

I5» 

7 Mad 387 Ref (1940) 1 M L.J 

iig 

397 Appr 1 UR 1940 All 

3I8=*I94oALJ 381 

^407RefILR 19401138 

109 

^539 F®D 19 Pat 507 

- - 5 48 Foil 42 Bom UR 283 

8 Mad 79 Rel I UR 1940 Nag 

>6t 

484 (FB) Cons (1940) 2 

MUJ 860 

557 Ref ILR 1940 Mad 

9 Mad 463 Foil tg Pat 908 
466 Ref (1940) I ILL.J 

800 

— ■ -508 Djst 15 Luck 332 

10 hfad 179 (FB) IppI (1940) 

/ M L.J Sgt Dtit (igip) 


10 Mad 334 Ref ILR igjo 
Mad log 

rr Mad 3 (FB) FoU ILR 
1940 Mad gS 

- — ■ — 24G Not loll ILR inio 
^3g 573 (FB) 

374 Foil ILR 1940 Nag 

(M 

419 Foil (1940) J MUJ 

3M 

12 Mad C7 Ref I L.R 1940AI? 

269—19(0 A L J 238 

239 Ref I LJl 19(0 All 

f2j=i940 AUJ 598 (P 
C) 

411 Dist I L.R f94o Vif 

360 

13 Mad 24 Ref (1940) * MUJ 

272 

->69 ReJ 1940 ALJ 

Supp 18 

15 Mad 343 Appr I UR 1940 

All 3iB=itMoAL.J 381 

424 Doubted (>9(o) 2 

MUJ 803 

16 Mad 20 Ref (1940) 2 M UJ 

9o2 (P C-) 

17 Mad 233 (FB) Foil 1940 

Rang UR 417 

— -309 Appr I UR 15.(0 
AU 3i8*sI94oALJ 3O1 
)8 Ifad 33 Rel I UR 19(0 Kar 

415 Not Foil ILR 1940 

Nag 55 

— — 496 Rel ILR 1940 Nag 
I 3*4 

! 19 Mad 38 Foil (1940) » MLJ 
I Cgg 

—'350 Rel 15 Luck 39« 

20 Mad 4.32Dut ftpioJzAILJ 
606 

21 Mad 58-8 MUJ 9 Ref 

(1940) t MUJ 119 

n6=8 MUJ 43 (FB) 

Ref (1940) 2 MUJ 461 

■ 167 Ref 19 Pat 393 

172 Disc 19 Pat 1 

179 (FB) Foil (1&40) 2 

\i UJ 3 

— 261=8 AtUJ 18 Re) 

(1940) i MUJ 537 
497 Foil 43 Bon) UR. 2D3 

22 Mad 68 (F B } Foil 42 Boni 

L.R.-4S8 

■ 293 Rel ILR 1940 N^g 

496 

4O8 Diss 1940 Rang L R 

244 

23 Mad 28 Ref 15 Luck 253 
84 Ref (1940) a MLJ 

4W 

94 Ref 1940 Rang L R 

377 

«37Ref 1940 AUJ 598- 

I UR 1940AII 625 (PC.) 

• 306=10 ML.J 307 Ref 

(1940) 2 hLUJ 877 
gad Rtl I L.R /940 Kar 


PUNJAB RECORDS 
C PR 1C67 Ref 21 Lah 3G3 



CASES ^OLLO^V^D. OVERRULED, ETC 


xvu 


^3 Mad 490 Ref 1. Luck 531 
^4 Mad 8, Ref (1940) 1 MUJ 
484 

646 Com («94o) I ML.J 

3«o 

25 Mad 61 (PC) Ref ILR 
1940 Va)? i83 488 ig|o 
KangL.K 203 

055 fo'l 42 Bom L.R 428 

Ref IL-R igjoVag 141 

(FB) 

' 635 Foil 19 Pat 832 

690 (FB) Dsc ILR 

1940 Nag 573 (FB) 
2GMad 437 Ref (1940) a M L J 

570 

———499 Foil 1 1 R 1940 Vag 

b 3 

305 Ref (1940) 1 ML.J 

334 

509 Ref (1940) I M L J 

288 

■ 399 D u 1940 Rang I R 


673 (FB) Foil (1940) 2 

\1 L.J 979 

27 Mad 45 D St (1940) a M L.J 
239 

61 Ret 1940 ALJ 97 

——71 Rel (1940) a \fLJ 
*79 

——11a 13 ML.J 311 Rel 
(1940) 2 ML.J 520 

243 14 \LLJ 84 (FB) 

Foil (1940) I NLLJ 363 
a8 Mad so~i4 ^IL.J 401 
jFB)Rel (1940) I ML, 

. . .- 3 94^&el (1940) I MLJ 


(FB) Ref 15 Luck 
265 

9 Mad 126 (FB) Ref ILR 
1940 Kar 74 (FB) 

190 Ref 1940 Rang LR 
215 

283 (pa) Ref 19 Pat 

600 (FB.) 

318 Ref {1940) a >LLJ 

952 (PC) 

333*»i6 mi j 63 (FBI 

£xpl & Not Applira(tg4o) 
I M L.J 647 

358 Ref (1940) I MUJ 

iig 

■ 5 34 =•*6 MUJ 435 Ref 

(1940) a M UJ 5 

T- . 339 D 5t at Lah 14 

760 Ref 1940 A UJ 174 

30 Mad 6 Foil I UR 1940 Vag 
316 Drt 19 Pat 715 

——75 DiJt (1940) 2 Mi.J 

89! 

88 (F B ) D St 21 Lah 84 . 

Foil 19 Pat 404 Ref 
(1940) a MUJ 684^ 

' ■ ' 197 Ref I UR 1940 Kar 

341 

461 Ref 1 UR 1440 \11 

71 Not Foil I UR 1940 
Nag 181 

Y D 1940— c 


30 Mad 533 Ref (1&40} a M L 

J M(PC) 

537 'PPl (*9|o) a M L J 

887 

31 Mad 24Dst (1910} 1 MLJ 

268 

71 Rel (1940) I MUJ 

537 

223 Rel ILR (1940) I 

Cal 323=44 aw N M9 
343 Rel 44aWN 811 

32 Mad 49 (P B } D ssentingjudg 

ment of Miller J Foil 42 
Bom UR 231 

Ga Rel 1 L.R 1940 Nag 

280 

429 Ref 1940 Rang LR 

402 

33 Mad 47 (FB) Rel ILR 

1940 Nag 573 .(FO) . 

82 D M (1940) I M L J 

437 

looAppr I UR 1940 All 

79 

123 Foil 19 Pat 715 

• 2tt Ref (1940) 2 MUJ 

484 

- — ■ ■ 327 Foil (t94o) 2 M L J 

38* 

34 Mad 167 Foil ILR 1940 

Mad 37 

400 Appr 1 UR- (1940) I 

Cal 33=44 OWN 149 
3 j Mad I (F B ) Ref (1940) 2 
MUJ 570 

Dsappr ILR 1940 

rt (’#B) Foil (l!M0) 1 

NLUJ 620 

598 Ref (1940) I M L J 

782 

— 6 0 7 (P a) Ref 1940 Rang 
UK 199 

36 Mad 16 Rel ILR 1940 Kar 
4** 

148 Ref (1940) 2 MUJ 


-:?3 


185 Rel I UR 1940 Bom 

505=43 BoinXJl 411 

395 (PC) Ref 19 Pat 

343 

315 Ref 1940 Rang UR 

326 

37 Mad 327 (P a) FoU ILR 

1940 Nag 316 

38 Mad 6 FoU 19 Fat 8,2 
33 Ref I UR. 1940 Mad 

« (PC.) 

36 Ref (1940) 2 ^LUJ 

877 

68 Ref 19 Pat 433 

86 Dirt i9Fat.433 

195 Ref 1940 VUJ 573 

297 (F B ) Uuc(i 940 ) a M 

Uj 89t FoU >9 Pat 715 

535 Dut 1 UR 'Sio Nag 

334 { Rel 15 ^ck 43 
550 Ref 1940 Rang UR 

Rrf 1 UR « 94 t> ^U 


i94oKar 3b,FolI (1940) 
2 M UJ 427 

997 Rel ILR 1940 Nag 

20 

1144 Rel (1940) t MLJ 

2811 

9 Mad 54 Ref 1940 Rang UR 
13O 

*9o (RB) Rel (1940) 2 

M UI 176 

429 Rel ILR 1940 Kar 

360 

634 638 Foil 21 Lah 171, 

Ref 1940 Rang UR- 54 

64 o(PC)FoU 19 Pat 354 

700 Ref (1940) 2 MUJ 

5 

8o3 Roll 19 Pat 343 

936 D St ILR 1940 Kar 

225 

939Ref 44CWN 579 

952 Ref (1940) I MUJ 

782 

1031 Ref 19 Pat. 393 

3 Mad 93 Ref 1 L.R 1^0 
Mad 50 

116 Ref 1940 ALJ 504 

281 Foil I UR (1940) I 

Cal 110 * ^ * 

402 Rel ILR 1940 Nag 

536 (PC) ® 

— 79| Rel ILR 1940 Nag 

- — 846 Foil 19 Fat 172 
—1016 Ref 1940 Rang UR 
82 

(*940) a 

tiiiRel (1940) I NUJ 

165 

1171 Dirt (1940) 2 MUJ 

ad 124 Ref (1940) 2 MUJ 
903=44 G.WJV 957=21 
Lah 493 (PC) 

—188 Rel I UR 1940 Kar 

-’4 m , ML.J 

■^19 Ref 1940 Rang UR 

273 

—510 Rel (1940) 2 MUJ 
376 

—691 Ref 1940 Rang UR 

— 701 Foil. (»940) I 51 UJ 
590 • Ref 1 Ur I a±n 
Bom. 299 (FJJ.) ^ 

J (FJi.) Appr 


[I Mai 
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THE YEARLY DIGEST, 1940 


42 Mad 185 Rel ILR. 1940 

Nag 55 

— 3i9Ref (1940)2 M LJ n 

455 Dst (1940) 1 MLJ 

437 • (‘940) 2 ML J 688 

■ 523 (PC) Re! ILR 

1940 Nag 20 

654 (FB) Foil (1940) J 

M L.J 200 

690 loll (1940) J MLJ 

248 

71 1 (F B ) Ref ILR 1940 

Nag 293 

43 Mad 94 (FB) Foil J940 

Rang LR 5124 

146 Ref 1940 RangLR 

325 

635 Dist (1940) a MLJ 

239 

660 (P C ) Dist 19 Pat 90 

760 (FB) Ref (1940) t 

M L.J 87a 

876 Foil (1940) 1 MLJ 

400 (F B ) 

44 Mad 253 Ref 15 Luck 175 
^524 Foil ILR 1940 Nag 

5^ Ref (1940) a MLJ 

5*3 

* 

— 

8 aB Foil ILR 1940 Nag 


(PC) Ref 19 Pat 
(F B ) , 1940 Rang 


LR X36 
16 Cut 10 Pat 507 
14 Rel 1 L.R 1940 Kar 

iCWN 58S 
,.4 OWN 927 
Ref (1940) a M.LJ 


45 Mad io3Rcf44CWN 58S 
ita fef 4)^ NVN - 


406 

—527 Ref (1940) 

78a 

— SaoReflLR 1940 Alad 


i MLJ 


716 (F B ) Appl ILR 

1940 Mad t (P C ) Ref 
(1940) 2 M.L J 668 

46 Mad Ref 1940 Rang L R 

512 

t6a FolL 19 Pat 337 

190 Ref 1940 Rang L R 

485 „ 

^535 * 940 Rsd? L R 

199 

592 Rel (1940) d ML.J 

47 Ma^ 30 Dist (1940) 2 M L J 

3^ 

—316 Dist ILR 1940 Nag 

i4t (PB) 

* 357 (FB)Fo 11 «9Pat 321 

. 3 9a Ref ^(1940) I MLJ 

561 

483 (F B ) Ref 42 BonuL 

R 433 , <1940) 2 M.L.J 
e44>rx.R i940Kar 454 


47 Mad 641 Dm (1940) I M L J 

595 

692 Foil ILR 1940 

Nag 55 

729 Ref ILR 1940 All 

625 (PC) 

L46 Disc 1940 Rang L R 

256 

48 Mad 4S4Re] (1940) 2 MLJ 

*3 

750 (*940) I M L J 

647 

944Expl ILR 1940 Mad 

109 

49 Mad 15G Appr ILR 1940 

Bom 552 

315 Rel (1940) 2 MLJ 

556 

425 (FB) Ref ILR 1940 

Kar 470 (F B ) 

461 (F B ) Com 44 C W 

N 665 

468 Not Appr 42 Bom L 

R 57 (PB) 

^523 Ref ILR 1940 All 

386 (SB) 

tiogAppr ILR 1940 All 

79 

652 Ovectuled (toao) i 

ML.J 40 o(FB) 
——820 Ref 1940 RangLR 


49 Ref ILR 1940 Kar 

375 

969 Foil 42BomLR 283 

SO Mad 159 (FB) Rel (1940) 2 
MLJ 2t5 

——380 Dm 1 L R 1940 Nag 
T4i(FB) ^ 

449 Foil 42l)om.LR 532 

541 Disc ILR 1940 

5*3 

Ref (J&40) 2 MLJ 

31 Mad 76 Foil (1940) 2 MLJ 
584 

96 Ref ILR T940 AU 

136 

361 Ref ILR 1940 Nag 

293 

^455 (SB) Ref (1940) 2 

M-LJ 760 

549 Foil ILR 1940 Nag 

334 

701 Foil J L R roao Bom 

689 

956 (F B ) Ref I L.R 1940 

Nag 394 (F B ) 

967 DiAppr ILR 1940 

All 396 (FB) ” 

52 Mad 6 Ref (1910) i M L J 


—66 Not Foil ILR 1940 
Kar 1G2 

—160 Ref (1940) i M L J 
800 

—207 Ref (1940) 8 M L.J 
688 

— 246RCI ILR 1040 Kar 
375 

—465 Ref 4» Bom UR i6<i 
—648 Not FoR ILR 1940 
Nag 204 


52 Mad 717 (FB) Rel ILR 

i94oNag 486 

029Ref ILJI J040 Nag 

2o8 

899 Ref 1940 RangLR 

5*2 

53 Mad 84 (FB) FoU (1940) = 

ML.J 358 

151 Ref ILR 1940 Mad 

50 

*55Disc.i94oRang L R 72, 

243 Dist O940) 2 MLJ 

17 , Dm 21 Lah 345 

^475 Foil ILR 1940 Nag 

569 ‘ 

585EXPI (1910) 2 MLJ 

895 

796 Appr (1940) 2 M L J 

952 (P C ) 

826 Foil (1940) i MLJ. 

424 

861 Appr 1940 A.LJ 007 

937 ReJ ILR 1940 Nag 

54 Mad 27 Ref (1940) 2 ML.J. 

30 

68 Foil »9 Pat 369 

— 527 Foil 21 Lah 199 

770 Foil 21 Lah 199 

989 FoU ILR. 1940 Bom 

I ,,>ioi6Ref ILR i94oKar. 

55 Ma^ 251 Foil ILR 1940 

Nag 306 

— 332 Ref I LJl 1940 Nag 

45 

343 Ref ILR 1940 Kar 

^a^lRef t94oRang L R 163* 

—507 Diss 19 Pat 578 
—622 (F B ) Ref I UR 194® 
Kar 74 (FB) 

.. . 630 (FB) Cons (1940) » 

MLJ 251 ^ 

~646RefILR 1940 Mad 

50 

715 Foil ILR 1940 AU 

363 

758 Ref (1940) t ML J 

766 (F B ) 

830 (S B ) Appl (1940) 2 

MUJ 825 

903 Ref ILR 1040 All 

396 (FB) 

56 Mad I (SB) Rel (1940)" 2 

MUJ 834 (SB)' 

'■■169 Ref ILR 1940 Bom 

50 

■ ‘- s SS Overruled (1940) r 
MUJ 79 

433 Rel ILR igjoNag 

55 

490 (FB) Rel (1910) I 

MLJ 537 

534 Disc ILR 1940 Nag 

573 (FB) 

657(PC)Rel 19 Pat 208 

915 FoU ILR 1940 Bonr 

426 

57 Mad 2 j 8 Dist 19 Pat 688 
271 (F B ) Ref (1940) 2 

M UJ 38O No longer 


CASES FOLLO\VED, OVERRULED, ETC 


xvt 


authotitatn'c (1940) I ML 

J 732 (FB) 

57Mad3l5Ref (1940)2 MLJ 
858 

362 Ref (1940) 2 MLJ 

858 

411 Foil (1940) i M L J 

400 (F B ) 

437 Expl i94oRaiisLR 

72 

696 Rel ILR 1940 Kar 

461 

767 Ref (1910) 2 MLJ 

»7 

58 Mad 389 Ref ILR^i940 
Mad 123 

403 Ref (1940) 2 MLJ 

&60 

469 Cons (1940) 2 MLj 

782 

^489 Dim 44 C WJS 555 

MFB) Ref (1940) 1 


'illLi < 


-727 (FU) Foil (1940) 2 
MLJ 

— 76 oAppl ( 1940 ) I MLJ 


Rel (1940) 


) Not FoU ILR 
I 204 


59 Mad 75 Ref ( 1 940) 2 M L J 
990 (^FB) 

■ 0 3 (f B ) 1940 Rang 

LR 492 

— I 07 ^it lXR^|4oMad 



I MLJ 


484 

165 Rel («94o) 2 MLJ 

491 

Rel <1940) 1 

188 (F,S*) Ref (1940) 2 

ML.J 305 

303 Rel isLuck 332 

3^ JF B ) Ref IXdt 1&40 

■ 539 (P Ref I L.R. 1940 

74 » Re* 19 Pat 578 
- 1 . 622 Dist («94o) 2 ^LL.J 

39 

—667 Disc ILR i9|oBom 
109 

■ 693 Rel (1940) a MLJ 

79« 

805 Diss (1940) 2 ML.J 

570 

B09 (PC) Dwt 19 Pat 

^5 Coru ILJl ti 9 lo) » 

Cal 476 

872 Ref 21 Lah 124 

, 895 Dut (i^o) a ^LLJ 

241 

ILR 1937 Mad. 112 Fell 1 L.R 
1^0 Mad. Co 

——495 Ovtmded (1940) i 
MLJ 268 


ILR 1940 Ml ^ 

■ 57* RfF 44C WN 2tB 

■ 607 Ref 1940 Rang L R 

51 a 

— — 6t6 (FD) Dwappr ILR 
1940 Mad 60 

— ■ 777 (FB) Foil 21 Lah 
23 (FB) 

841 Ref (1940) 2 MLJ 

606 

^--■090 Not Foil ILR 1940 
Nag 509 , Ref ILR 
(1940) I Cal 64>=44 C 
\V N 218 

ILR 1938 Mad 163 (FB) Rel 
(1940) 2 MLJ iCo 
——220 Rel ILR 1940 Kar 

IIIfoU 1 LR 1940 Mad 

60 

744 (F B ) Rel (1940) 

MLJ 429, ( ' - •' 


ILR (1940) ; 


. 429 . (* 940 ) a M 

L.J 979 

867 Ref 

Cal 64 

———^09 Ref ILR (1940) I 
Cal 64 

— ~-968 Ref (1940) a M L J 
326 

- ■ 1007 (FB) Foil 19 Pat 

123 (FB) 

— — ■ to4QRevemd67lwK 222 
ILR 1939 Mad 2t6 AppI 

(1940) 2 MLJ 573. I>«t 




575. 


Ref (1940)2 MLJ 235 , 
C85, ^7,Rtl 0940) 2 
M LJ 651 , 749 . 788 , 
887 

— 25a Dut (1940) 2 M LJ 

37» 

ago Foil (1940) 2 M L J 

831 

328 Ref (1940) 2 M L J 

406 

404 Rel ILR 1940 Kar 

309 

^439 Overruled (1940) i 

MLJ 7'9(Fn) ^ 

— —520 FoU (1940) 2 M LJ 
5’S 

525 Dat (1940) a M LJ 

273 . Kef (1940} I M L J 

8C0 

— 877 (TO )-(ia39l » M L 

J 34o£xpl (1940) I M L 
J 204 

8gi Ref 1 LR 1940 Mad 

27 

go8 Rel I LR 1940 Kar 

.. . - 947 Diu ai Lab 242 (F 
B ) , I LR 1940 All 396 
(FB) 

I LR 1940 Mad I (P C) Ref 
(i9{o} a M.LJ C68 

B59 (FJ^) Rrf (»940> 2 

hLLJ 655 

329 Overruled (<9{o) 2 

MLJ 857 (FJ) 


^MADRAS LAW JOURNAL. 

6 MLJ 31 Djst (1940) 1 MX J, 

595 

9 M L J 355 Rel ILR 1940 
Mad 40 

13 M L J 7 Foil ILR 1940 All. 
37t 

21 MLJ 21 (FB) majority deci* 

Sion overruled (1040) 1 M. 
LJ 32 (FB) 

481 Ref (1940) 2 MLJ. 

587 

22 M LJ 265 Ref (1940) a M L. 

J 30 

24 M LJ E6 Ref (1940) i M L J 

766 (FB) 

— — 805 Ref (1940) 1 MLJ. 
629 (FB) 

——693 Rel (1940) I MLJ. 

»73 

25 MLJ 248 Dus 19 Pat 870 

(FB) 

26 M LJ 210 Ref (1940) 1 M L. 

J 152 

———233 Ref 44C \\ 368 

——509 FoU (1940) 2 M LJ 
726 

27 MLJ 480 Ref ILR 1940 

Mad 299 (FB) 

26 MLJ 488 Cons (1940} 3 
MLJ 311 

29 MLJ 474 Appl (1940) X 
M LJ 220 

— 7G0 Duappr ILR 1940 
All 225 

31 MLJ 93 Rel ILR 1940 

Kar 461 

- 4 40 (FB) FoU (1940) X 
hlL!j7t9(FB) 

35 M L J 23 FoIL 42 BocuLRa 

532 

304 Ref (1940) 2 MLJ. 

827 

37 M LJ 182 Ref (1940) 2 

M LJ 780 . 

69B FoU (1940} i M.LJ. 

38 ml! 55 Dut. 44 

*056 

—222 Rel (1940) a M LJ. 

43 hLL^^iSSRef (1940) I htt. 

J 302 . . 

271 Appl (1940} p MLJ. 

44 MaH 486 Appr'liwo) 2 

MLJ 984 (t-B) 

45 hLLJ 44 Dut 44 C.U.N. 

770 (PC.) Ret {1940) t 

MLJ4«2(F.B) ^ 

7^ ( 1940 ) * J'LLJ 

241 

46 KLIJ^^So AppL (1940)^* 

— — i i S o Kef I LR. 1940 Kar. 
5*3 

47 1.LLJ s»0 Ref (1940) I & 

LJ 817 



XX 
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47 MLJ 44» (PC)Rel (1940) 

IMLJ54(F0) 

798 ilcf (1940) 2 MLJ 


48 MLT 152 Ref 1940 Rang 

LR 512 

49 MLJ loi D St 44 C^^N 

322 

348 (Dictum of Spencer J ) 

Not FoU (1940) I L-J 
60 

40 « Foil (1940) 2 MLJ 

487 

— * 562 Ref (1940) t ML.J 

7S9 

50 M L J 75 Ref (1940) 2 M L.J 

940 

»i4 Rel (1940) I ML.J 

813 

— — -183 DisL (1940) 2 ^LLJ 
190 

51 AtL.J 90 Rel (1940) 2 M L J 

427 

— 233 Foil (1940) 2 MLJ 

427 

— ■ 293 Poll (t 94 o) 2 MLJ 

®45 


j6o (FB) FoU (1940) i I .-Ja 

343 Ouappr ILR 1940 I 


— — 845 Duappr ILR 1940 
125 

53MLJ 131 Ref (1940) 9 M L 

J 835 

53 MLJ to4 Expl (J940) 2 

^CI~J >3 

— ' 88i Rel (JW®) 9 MLJ 

160 

54 M LJ 330 Duappr ILR 

1940 Mad 87 

— — 409 FoU (r94o) i ML.J 

Diss (1940) i ML.J 

54 (FB) 

55 ML.J 969 Ref (1940) 3 

M L-J 700 

M L.J s 6 g Ref 42 Bom L R. 

49t 

29(1 FolL (1940) a M L.J 

6S8 

J94 Ref (1940) 2 MLi 

— — ^489 Ref 44 C.W N 149 
- —630 Ref {1940) 3 3CL.J 

326 

57 M L.J 800 Rel (>940) I M L. 
J 693. (1940) s »LL.J 
711 

.9 M L.J 430 Ref 44 C W N 
368. 

6oML.j 698 Rel (1940) 3 ^LL. 
J 867 

<1 M-Uj 33 Duappr I L.R. 1940 
Mad 149 

ga (PC) Dist (1940) 3 

M.L.J 437 

3S® Ref 42 Boia>L.R, 

77 Dut, (19-10) I 

3 

(i^o) 3 ML.J 


63 MLJ 684F0IIILR 1940 

Nag )8i 

64 MLJ 36t Overruled (1910) 

I MXJ 79 (FB) 

466 (PC) Dst (1940) 3 

MLJ 39 

Af L J 317 Ref (1940) I Af L 
J lai 

455 Foil (1940) I M U 

676 

7ta (PB) FoU (1940) 1 

M.LJ 711 

836 Foil (1940) 1 MLJ 

601 

67 M L J 389 Ref (1940) I M L 

J 800 

448 Con* (*940) * M L J 

781 

581 Ref (1940) f MLJ 

0»3 

68 MLJ 73 Dsappr 43 Bom 

LR 640^21 Lah 47os= 
44 CWN C35=(i94o) I 
MLJ 895 (PC) 

6g M L J 210 Rel (1940) « M L 

J 877 

388 (PC) Ref (l94o) l 

MLJ 779 

——4*0 Dm (1940) t MLJ 
91 1 

■ 443 observauon* of Slone, 

J Not Foil (1940) 2 M L 

J 7«> 

— ■ -490 Ref (1940) a ALLJ 

Ref (1940) 2 MLJ 

631 

70 M LJ 306 Rel ILR >940 

Bom 361 

— — 6ot Ctiticued (1940) 9 
Ai LJ 694 

71 M LJ 388 Dijs (1940) I M L 


^499 Rel OWo) 2 MX.J 

276 

(«937) * MLJ i4D«t (J940) s 
M LJ 700 

■ 180 Overruled (1040) i 

MLJ 553 

399 Ref (1940) » M L J 

TO4 

6i 9(PB) Ref 1 LR 1^0 

735 Dm 44CWJ^ ai8 

(1937) 2 M LJ 100 Ref 3l Lah 

4® 

• 170APPI (1940) * MLJ 

134 

^573 Foil (»94o) r M Lj 

223 

— i 868 Ref (1940) t At Lj 
786, (19^) 2 ALLJ 646 
(1938) » MLJ 2 oG FoU (1940) 
I ALLJ 333 

444 Revened (1940) i 

51 LJ 873 


(i 938)2MLJ 76Disappr (1940) 
rMLJ t73 

93 Rel (1940) I MLJ 

270 

112 Rel (1940) I AfLJ 

173 

— 434 Ref (1940) 2 MLJ 

990 (F B ) 

— 516 -Affirmed (1940) i 

M LJ 352 

894 Overruled (19J0) i 

MLJ 79 (FB) 

1032 Rel (1940) 3 M L j 

324 

(*939) I MLJ isSAppr (1940) 

2 M L J 621 

— 695 Affirmed (1940) i 51 
LJ 268 

— 770 Dsss (1940) I MLj 

740 

(t939) 2 MLJ 120 Ref (1940) 

2 MLJ 584 

—225 Overruled (1940) 2 

ALLJ 513 

380 Ref (1940) I AI L J 

152 

398 Rcl (t94o) 2 AILJ 

709 

■ — 495 Foil (*940) 8 MLJ 

— 609 FoD (1940) 2 MLJ 

A17, 651 , Ref (1940) r 
M Lj 432 

■ -—^58 Ref (1940) 8 MLJ 

*35 . 664 

■— — 727 Foil (1940) 8 AIL J 

923 

' "— 745 Dm (1940) 2 ML J 

agt 

' — 753 Overruled (1940) i 

ALLJ 2S8 

^ (*940) ' 

(1940) 1 MLJ 137 (PC) AppJ 
(1940) » MLJ 639(rB) 

225 Ref (1940) a ALLJ 

235 , 293 Not Foil 

(1940) a MLJ 648 

400 (FB) Ref (1940) I 

MLJ 779 

534 Ref (1940) a MX-J 

342 

——543 ReL (1940) 2 MLJ 
ai? 

600 Overruled (1940) 2 
MLJ 302, Ref (1940) 
a ALLJ 335 

786 Ref (1940) a AILJ 

846 

—882 Dm (1940) I AfLJ 
89 1 

(1940) 3 ALLJ 302 FoU (1940) 
a ALLJ 473. ^4 

035 R«f (>940) 2 AILJ. 

®93 

*93 Foffi (1940) 2 ALLJ, 

937 

——317 Overruled (1940) 2 
ALLJ 887 

451 Ref (1940) a AILJ 

788 



CASES FOLLOWED, OVERRULED, ETC 


( 1940)2 'I-LJ 5 >C^PP> (»^o> 

2ML.J 501 , 513 

^ 5 J 7 Toll (1940) a M L.J 

651 , Rirf (1940) a M L.J 
B37 

^547 Rel (1940) a MLJ 

550 , 




151 Rel {1910) a M L.J 
Rel (1940) a MUJ 
M L.J 


•837 Dirt (1940) 2 ML.J 
685 

—838 Ref (1940) a M L.J 
8 a 7 

—841 Appl (1910I a MLJ 
817 


ALVDRAS LAW WEEKLY 
a L.W 635 Cons (1940) a M L.J 


SLW 30 Rel (1940) I ^!LJ 
782 

-——405 O^frniJod (1940) 2 
MLJ 984 (FD) 

7 L W 8 Ref (1940) a MLJ 

393 

to LW 37 Cons (1940)3 MLJ 
530 

13LW 153 Ref (i94o)aMLJ 
5 

aoLW 503 (Ramesim J sv)e^^) 
Overruled (1940) t M L J 
400 (F B ) , (view ofjnckson, 
J)Foll (1940)1 ML.J 400 
(FB) 

at L\V 398 Overruled (1940) 3 
M LiJ 190 

6o6Appr (i94o)3ML.J 

179 

23L.W J49Re] (1940)1 MLJ 
148 

24LW 35Dst (1940) I MLJ 
107 

25a Rel (1940) 1 MLJ 

782 

ajLW J27 Overruled (1940) 2 
ML.J 190 

34 LW 598 Not Foil (1940) 1 
MLJ 820 

3 j L W 206 D ss (1940) 2 Af L J 

645 

40 LW 535 Ref (1940) t MLJ 
30 

• — ■■ — 536 Overruled (1940) 1 
ML.J 79{FB) 

545 Foil (1940) 1 MLJ 

44L.\\ 854 Ref (1940) 1 MJ-.J 
800 

4 T LW 606 (FB) Foil (1940) 
t ML.J 860 

49 L W 238 Appr (1940) i M L. 

j 732 (F D ) 


49 L.^\ 337 Dirt 0910)2 MLJ 

918 

50 L.\S 677 Ref (i9|o) a M L.J 
7G0 

C81 Ref {1940) a MLJ 

257 (FB) 

AfADRAS UEEKL) ROTES 
igia MWN 73C Ref (1940) i 
ML.J 639 (FB) 

1917 M \\ N O59 Ref (1940) a 

ML.J Gai 

1918 M\S N 389 Ref (1940) a 

MLJ C06 

1933 MW N 70a (PC) Rcl 
(1940) I MLJ 791 
1926 AfWN 4M (PC) ToH 
(1940) I M LJ 939 
1931 Af W N 339 Diss (1940) a 
ML) 977 

9^6 Ref (1910) 1 MLJ 

193a MWN 18 Dirt (1940) a 
MLJ 241 

1933 MWN laSi Ref (1940) 
Riuig L R 4C8 

«935 MWN <07 R<f (« 940 ) 1 
A! LJ €29 (F B ) 

1936 MWN 547 (0 Disappr 
1 LR 1940 Mad ^ 

—547 (2) Disappr I L R 
1^0 Mad Co 

-I —10^ Not Foil (1940) a 
MLJ 897 

1937 A 1 W N 48 Ref (1940) 1 
MLJ IS (FB) 

——1072 Ref (1940) I ML J 
ti (FB) 

1939 MWN 426 Appr ILR 
1940 Mad 60 

J 154 Ref 44 C ^4 N 7ot 

MADRAS HIGH COURT 
REPORTS 

I AI K C R 301 Ref 42 Bora L 
R 295 (P C ) . Rcl I L R 
(1940) I Cal a66=4i C 
WN 177 

a M H C R 196 Ref ILR 1940 
Atad 109 

3 AI K C R 331 Ref (1940} a 

MLJ 315 

31a Ref (1940J 1 MLJ 

119 

4 M H C R 165 Dua a** Boia L 
” Foil ILR - 


• «940 


283 

Alad 9. 

3 ALH C R taS Cons (1940) 2 
MLJ 520 

8 Af H OR 88 Rel (1940) i 
A*L.J 433 

WXIRS REPORTS 
1 Weir ti8 Ref (1940) a M LJ 
3»5 


2 Weir 49 Ref (1940) » Af LJ 11 
(FB) 

— — 4O7 Ref 1940 RangLR 
629 Foil 1940 Rang L R 


-753 D‘*»PPC,„ 
AILJ 134 (FB 


1940) 


ILR LUCKNOW SERIES 
t Luck 315 (PC) Foil ILR 
1940 Kar 330 

483 Rel 15 Luck 418 

a Luck 109 Rel 15 Luck 30 

■ ■ 740 Foil tsLuck 15 Rel 

15 Luck 385 

3 Luck 68oD<$appr ILR 1940 

Nag aC? 

4 Luck j6BRe! ILR (1940) i 

Cal 97 

201 Foil ILR 1940 Nag 

496 

—517 Disl 15 Luck 36 

5 Luck 742 Foil I LR 194<' 

Nag 293 

6 Luck 234 Not Foil ILR 1940 

334 . 

——239 Doubted 1940 Rang 

LR 82 

■ — 3 65 Ref isLuck 112 

- —668 Foil 15 Luck 429 

7 Luck 1 (P C ) Dist I L R 1940 

Nag 553 

—64 (PC) Rel ei Lab 60 

—324 (PC) Ref ILR 1940 

Nag aas 

- 573 Ref 1940 RangLR 
356 

716 (F B ) Ref I L R^ 1940 

Nag 110 

BLuck tit Rel 15 Luck 342 
9 Luck 267 Ref 15 Luck 537 

— 484 Ref 15 Luck ti» 

to Luck 70 Rel 15 Luck 399 
365 Ref 15 Luck 365 

11 Luck 148 Foil igPal 382 

575 Ref 15 Luck 537 

611 Foil ILR {1940) « 

Cal 476 , Ref 44 C 4V N 

407 

12 Luck ig Not Foil 15 LucL 

33a 

30 Foil I LR 1940 Nag. 

267 

52 Not Foil 15 Luck 332 

77 Ref I LR 1940 All 

43 

566 Rel 15 Luck 456 

743 Appr I LR 1940 All 

246 

13 Luck 6i = (ig38) i ALLJ 41 

(P C ) ,Dist (1940) t M L« 

J 363 

65 Ref 13 Luck 101 

76 Rel 15 Luck 418 and 

i7iReJ 15 Luck 308 

178 Rel 15 Luck. 41B & 

444 

——266 Overruled 15 Luck 
*57 

270 Rel 15 Luck. 418 & 

444 
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23 Luck 380 Ref 15 Luck szg 
(FB) 

—— — 442 Ref 15 Luck 61 

^5OTRcf 15 Luck 212 

761 (FB) Foil 19 Pat 

753 (FB) 

14 Luck 49 Rel 15 Luck 456 

71 15 Luck 460 

— — —.116 Ref isLuck 365 

— iga Foil ILR 1940 All 

«9o 377 (FB ) & 536 

—227 (FB) Foil 15 Luck 

3t8 

——442 Ref iSLutk 3S5 

— ^j24 D ss ILR 1940 All 

5H 

— 536 Ref 15 Luck 53J 

— “ — — tsLick 204 
— egSAppl 15 Lick 36 

— 435 Foil 23 Luck 413 

OUDH C\SES 
60 G 331 Ref isLuck 533 
7OG 74 Ref tsLuck a6i 
9 O C 91 Ref 15 Luck 175 

12 OG 124 R»f ! 5 Luck 444 

— J7, Rel isLjck 39a 

—320 Rel 13 Luck 487 

13 O 0 22 Ref 15 Luck 126 
27 O G 6 Ref 25 Lick 444 

20 O G 138 Ref 15 Lick 261 

21 O C 214 Ref 13 Luck 13 
——155 Ref IS Luck 173 
“■——227 R f 15 Luck 15 
23 00 243 Ref 13 Lick 173 

OUDH LAW JOURNAL 
7OLJ 237 Rel 15 Lick 487 
12OLJ 127 Rel 13 Luck 399 
»30Lj 43a Dm 15 Luck 288 

OUDH WEEKLY NOTES 
2O WN itRel isLick 463 

— 52 R-f 15 Lick 401 

499 D It ij Lick 36 

3 O W N 217 R-f 15 Lick 535 
39a R f 13 Lick 342 

— — — o74Re\ esLick 4\8 

539 R-1 13 Lick 418 

^89^ Dm 13 Lick 487 

5 OWN 6j 3 Ref 15 Lick iia 
——1126 Dit 15 L ck 36 
GOWN 776 Ref Lick. 524 

921 R'l 13 Luck 121 

iiSoDst tsLick 288 

7 OWN 271 R'f 15 Lick a6i 
— — 363R f 15 Lick 263 
— — 373R*f 15 Lick ago 
— — 42oR*f 15 Lick 524 
SOWN CR f leLick na 
— — 72aR»f 15 Lick 2j3 
loOWN 355 R'f 13 Lick 487 
— — —424 Dsc 15 Lick 229 (F 

B) 

— 1093 D« 13 Lick 128 

iiOWN 473 R'1 isLuck 344 

773 (PC) Ref >3 Luck 

191 

1297 Ref *3 Luck 487 


1936 OWN 722 Ref 25 Luck 
404 

1158 Foil 15 Luck 263 

(FB) 

2937 OWN 241 Rel 15 Luck 
4‘8 444 

■ -238 Ref & Rel 15 Luck 
39 

1036 D si &.Ds* 13 Luck 

»5 

2142 Rel 15 laick 150 

— —2 167 Ref 25 Luck 324 
— -2269 Ref 15 Luck 503 

'939 O Vi N Rt4 15 link 

85 

^246Rel isLuck 448 

ILR PATNA SERIES 
X Pat 394 Dm 19 Pat 275 
——600 D St 19 Pat 275 &833 
(FB) 

6^1 D lappr ILR 1940 

AU 318 

741 (PC) Rel 2940 AL 

J 464«1LR 2940 All 
553 

2 Pat 94 Rel ILR 1940 Kar 
308 

2|7Dm ILR 2940 Kar 

^284 Ref 4 FoU 19 Pat 

223 (FB) 

———724 Foil ILR 1940 Na5 


— 1;? 


Ref ILR 1940 AU 

3Pat i^FB)Ref 44C.WN 128 
--——230 Ref 44 G W N 277 
——372 Ref I L.R (1940) I 
Cal 486 

— 623(PC)Rcr igPaUtll 
——782 FoU 29 Pat 369 
■ 872 Foil ig Pat 301 

4 Pat 323 Ref ILR 1940 Kar 

44 

— — — 4|8D3t 42BomLR 492 
— — — 704 Overruled 19 Pat 259 
(FB) 

5 Pat 216 Ret ILR igjoKat 

lOa 

281 Doubled 4 D st 29 

Pat 891 (F B ) 

^753 Foil '9 Pat 870 (F 

6 Fat 239 Foil ILR 1940 All 

415 

380 Foil ILR 2940 Nag 

53B 

-428 0 St 19 Pat 852 

^438 Ref 44 C \V N 912 

7 Pat lagFoII ig Pat. 6t8 (P B ) 

— ^221 D St ILR ( 2940 ) 2 

Cal 33 Ref I L.R (tuo) 
I Cal 14 

^3*9 FoU (*940) 9 MLJ 

758Dsf 44CWN 631 

790 Rel 19 Pat 393 21 

L 231 

8 Pal 323 Ref 2940 Rang L.R 

s88 

537 Ref ILR 1940 Kar 

74 (FB) 


8 Pat 736 Foil ILR 294080112 
403=42 Bom L R 231 

340 (PC) Rel ILR 2940 

Kar 393 

9 Pat 347 (F B ) Ref 19 Pat 398 

— 474 Ref 44 C W N 999 , 

FoU 19 Pat 369 
569 Cons 2940 Rang L.R 

10 Pat 240 Ref 19 Pat 3C9 

— — —213 D St 44 OWN 322 

234 D St ILR 1940 Kar 

302 

471 R'l ILR 2940 Nag 

324 

48, (PC) Foil ILR 

1940 Nag 74 

— — S42RCI 25 Luck 404 
It Pat 9 Djst ILR 1940 Nag 
293 

22 (PC ) Ref 19 Pat t 

-283 Appr ILR (2940) i 

Cal 266=44 C WN 277 
=(1940) 2 MLJ 371 = 
2940 A L J 409 (PC) 

— 34G Ref 67 I A 32 

399 Rel ILR 2940 Kar 

375 

.. .4090 St ILR 2940 Nag 
496 

445 Foil 29 Pal 838 

■ — 493 Rgl ILR 2940 Kar 

lOj 

■ ■■304 D t ILR xg4oNag 
302 

—580 Foil 19 Pat 838 
■ ■ ■■623 Foil 19 Pat 669 

— —785 D sapor ILR 1940 
AU 316 

12 Pat 5 Ref ILR 1940 Kat 3 

— — 117 Ref ILR 194080m 

>7 

— ■ -.139 Ref 13 Luck 196 
— —163 D St ILR 2940 Nag 

204 Ref 15 Luck 472 

— ■■ 226 Cons igPat 286 
3 j 8 (PC) Ref ILR. 

1940 Kar 309 ILR 
1940 All 274 (FB) 

626 (P C ) Rel 19 Pat 

III 618 (FB) 

681 (PC) Dst 19 Pat 

13 Pat lit Overruled la Pat 

75a (F B ) 

231 (FB) Rel 19 Pat 269 

242 (PC) Rel ILR 

1940 Kar 406 

411 Cons ILR (1040) 2 

Cal 486 

446 Ref (1940) i MLJ 

482 (F B ) 

467 Rel 19 Pat 393 

620D St 19 Pal 90 

G55 Foil 19 Pat 404 

14 Pat 399 Foil ILR 1940 Nag 

267 

Git (PC) Dm 19 Pat 

CCg 

C72 (FB) Rel -'I Lab 

70 



CASES FOLLOWED, OVERRULED, ETC. 


Pat. sG R(l. I.L.R. tgio Kar. 

. ' aSG. 

44 Ref. 1940 Ran?. L.R. 

■ . 527. 

260 (P.C.) Ref. I.L.R. 1940 

Nag. 4G8. 

• 284 Ref. 15 Luck. 37G. 

— ’ 786 Ref. I.L.R. 1940 Bom 

|o , Foil. 19 Pat. 753 (F. 

16 Pat. 37 Ref. ai Lah 470= 

(I940)iM.1..J.C93 (P.C). 

God'.B.) Dirt. 19 Pat G18 

(F B.). 

— 190 Foil. 19 Pat. aoO. 

■ 8 4 Dirt. I.L.R. 1940 Kar. 
>93- 

■ 294 Criticised (1940) t 

ML.J. 8953.31 Lah. 470 
(P C.). 

• 76G Ref I.L.R. 1940 Kar. 

17 Pat. 143 Rel 19 Pal. 275 

' 2l8 Ref. 19 Pat. 398. 

30O Foil I LR. 1940 All. 

371. 

■ 460 Not Foil. 19 Pat. 753 
• . (F.B). 

• ■ ^ (F.B.) Dirt. «9 Pat. 

5245 Ref. 19 Pat. 834. 
«8Pat. I Foil, jg Pat. 753 (F.B ) 
——13 Disappr. 1940 A.L.J. 
a74-I.L.R. >940 All. 453 
(F.B.). 

—“114 Ref. I.L.R. 1940 Nag. 

.1 . >70. 

234 Rel. I.L.R. 1940 All. 

, 396 {F.B.). 

327 (F.B.) Ref. (1940) I 

SIL.J. 350J «g Pat. 531. 

3S5 Poll 19 Pat. 753 (F-BO 

395 Ref. (1940) I M.L.J. 

233. 

450 Diss. 1940 A.L.J. 241 

■ (F.B.). 

19 Pot. 154 Foil. 19 Pat. 852. 

172 Overruled ig Pat. 870. 

(F.B.). 

I.L.R. 1937 Pat. 74 (F.B.) Foil. 
31 l.ah. 84. 

I.L~R. 1939 Pat. 334 (P.C.) Ref. 
’ 21 Lab. 243 ; Rel I.L.R. 

igjoNag. 232. 

’ 450 Diss. 31 J..ah. 242. 

PATNA LA^V JOURNAL, 
j P.L.J. 73 Ref. 13 Luck. 487, 

2 P.L.J. 204 Overruled 19 Pat. 
' 3a«. 

63oExpl 19 Pat. 715. 

705 Ref I.L.R. 1940 Bom. 

339. 

4 P.L.J. 240 (F.B.) Expl. I.L.R. 
1940 Bom 689=42 Bom. 
L.R.663 

5P.L.J 79Ref.t9rat.553(F.B.). 
f . , — -370 Foil. 19 Pat. 862, 
415 Dist. 15 Luck. 332. 

PATNA LAW' TIMES. 
PL,T. 163 Doubted & Dijt. 19 
Pat. 893 (F.B ). 


3 P.L.T. 13 Doubted & Dirt, ig 

rat.893(F.B.). 

33 Doubted & Dirt. 19 

Pat.893(F.D.). 

422 Foil. 19 Pat. 354. 

4 P.L.T. C4oRef. ig Pat.U34. 

5 P.L.T. 107Ref.t9Pat.49t. 

7 P.L.T. 87 Rtf. 19 Pat. 893 (P. 

Eb). 

567 Not Poll. 19 Pat. 3C9. 

8 P.L.1'. 70O Din. 19 Pat. 343. 
779 F0II.19 Pat. «23(F.B). 

9 P.L.T. 359 Dist. 19 Pat. 275. 
305 Ovenuled 19 Pal. 123 

(F.B). 

1 o P L.T. 689 Ref. 44 aw N. 92O. 

11 P.L.T. 255 Not Foil. 19 Pat, 

404. 

G36 Ref. 19 Pal. 404. 

12 P.L.*!. 231 Ref. 19 Pat. 404. 
—233 Dist. 19 l^t. 404. 

13 P I-T. 506 Ref 19 Pat. 404. 

14 P.L.T. 294 Dirt. 19 Pat. 507. 

494 Foil. 19 Pat. 369. 

628 Foil. 19 Pat. 90. 

15 P.L.T. 763 (P.a) Ref. 19 Pal. 

159 (RB.). 

16 P.L.T. 73 Ref. 19 Pat. 824. 

-95 Not Foil. 19 P*t- 369- 

' 308 Dirt, tg Pat 172. 

730 Foil. 19 Pat. 369. 

19 P.L.T. 328 Dist. 19 Pat. 61C. 
489 Dirt. 19 Pat. 507. 

370 Ref. 19 Pat. 275. 
2oP.L.r. 120 Foil. t9Pat.343. 
—346 Foil. 19 w. 1:1. 
■■'■ 3 56 Foil. 19 Pat. 354. 

4»4 Foil. 19 Pat. 200. 

21 P.LT. 355 Ref. 19 Pat. 8G3. 

I.L.R. RANGOON SERIES. 
126 Ref. 1940 A.L.J. 3 
I.L.R. 1940 All. 531. 

756Ref. 1940 Rang.L.R. 

226. 

2 Rang. 30 Ref. ig|o Rang.L.R. 

226. 

106 Rel. I.L.R. 1940 Kar. 

3<«* 

374 Ref. I.L.R. 1940 Kar. 

435- 

382 Dirt. LL.R. (1940) I 

CaL^. 

391 Not Foil. (1940) 2 

M.LJ.257(FJJ.). 

486 FoU. 19 Pat. 172 ; Dist 

19 Pat. 870 (F.D.). 

495 Ref. 1940 Rang L.R. 

136. 

693 Ref. 1940 Rang. L.R. 

28. 

3 Rang. 303 Ref. I.L.R. 1940 Kar. 

414* 

^443 Dis*. (1940) I MX.J. 

655. 

4Rang. iSIBsl. 1940 Rang L.R. 
5»2. 

— - -23 Ref. 1940 Rang.L.R. 
54; Appl. 1940 Rang.L.R. 
59 (F.B.) 

66 Ref. I.L.R. 1940 Nag. 

496- 


4 Rang. 184 Ref. 1910 Rang.LR. 

32. 

314 Rel. LL.R. 1940 Kar. 

302. 

—“247 Ref. 10 Pat. C62. 

5 Rang. 53 (P.C.) Ref. I.L.R. 

1940 Nag. 188; Rel. 1. 
L.K. 19)0 Nag. 488. 
145 Dist. J.L R. igjoNag. 

37. 

397 Rel. I.L R. 1940 Kar. 

131 (I'.C.) Rel IL.R. 

(1940) I Cal. 323. 

458 Ref. 1940 Rang.LJl. 

' 230. 

520 Re], 44 C.W.N. 81 1. 

699 Ref. 1940 Rang.L.R. 

59 (F.B.). 

722 Ref, 44 C.W.N. 194. 

751 Not Foil I.L.R. 1940 

Nag. 306. 

768 Ref. 1940 Rang.L.R. 

263. 

6 Rang. 408 Dist. I.L.R. 1940 

Nag. 519. 

——474 Ref. 13 Luck. 290. 
"— 494 Ref- 1940 Rang LR. 
512. 

578 Ref. I.L.R. 1940 Kar. 


-382 Rel. 13 Luck, 3 M' 
--672 Foil. I.L.R. 1940 Ni 
280. 


rag. 


2BO. 

7RaDg.20i Ref.I.L.R. 1940 Kar. 
513. 

-281 Ref. I.L.R. 1940 Kar. 
309. 

-316 Ref. 1940 Rang. 219. 

■ 477 Overnded 1940 Rang. 
Lr. 59 (F.B.). 

I . , -569 Kef. 1940 RangL.R. 

28. 

624 (PC) FoU. I.L.R. 

1940 Nag. 74. 

8 Rang. 53B Foil. I.L.R. 1940 

Nag. 324. 

9 Rang. 161 Ref. 1940 Rang.LJc. 

426. 

166 Ref. I.L.R. 1940 Nag. 

45- 

231 (F.B.) Ref. (1940) • 

M L.J. 574 

281 Ref. 1940 RangL.R. 

323. 

'■ — 367 Ref. 1940 Rang L R. 

59 (F.B.). 

>401 Ref. (1940) 2 M.L.J. 
655- 

480 (F.B) Ref. {1940) 1 

^LLJ. 329; Not FoU 
I.L.R. 1940 Nag 225. 

524Rer. 1940 Rang.LJl. 

180. 

614 Foil, I.L.R. 1940 Nag. 

316, Ref. 1940 RangL.R. 
59 (F-BO. 

^4 (P.C,) Rel. 19 Pat. 578. 

10 Rang. 189 Dirt. I.LR. iuo 

Nag. 141 (F.B). 

357 (F.B.) Foil. I.L.R. 

1940 Nag. 549 
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loRang 5ir(FB)Rel ILR ; 
1940 Nag 4CO I 

11 Rang 158 Ref 1940 RangL 

226"(FB) Rel (1040) 

1 MLJ 868 

287 (t B ) ro)l I LR 

1940 Nag 204, Rcl 15 
Luck 471 

361 Cons 19.40 Rang LR 

502 

372 (FB) Foil 19 Pal 

410 

• 446 Foil ILR 1940 Bom 

689—42 BomLR 663 

• 454 Ref ILR 1940 Kar 

130 

12 Rang 22 Ref (1940) i M L J 

779 

^437 Rcl ILR (1940) I 

Ca! 197 

666 Ref (1940) I MLJ 

872 , I <1 Luck 503 

G70 Ref (1940) I MLJ 

872 

13 Rang 43 Ref 1940 Rang L R 

273 

— — 4ta Ref 1940 Rang LR 

32 

4^7 (FB) Ref 1940 ALJ 

i4Bang 11 Ref 1940 RangLR 
168 

— —81 Ref {1940) I MLJ 

872 

■ 484 Ref 1940 Rang LR 
963 

■ ■ 366 Ref 1940 Rang L R 

97 

— —716 Com 1940 RangLR 

44t 

1 937 Rang L R 268 (F B ) DuC 

(I94o) 2MLJ 972 (PB), 
19 Pat r,3 

1938 RangLR 371 Rel I LR 

1040 Nag 170 

— — 430 (FB) Not Foil 19 

Pat 753 (P®) 

591 Criucued {1940) • 

MLJ 895=21 Lfth 470 
(PC) 

LOWER BURMA RULINGS 
I L B R ig8 Ref 1940 Rang L R 

32 

■ 233 Cons 1940 RangLR 

44« 

• - —■ 2 62 Ref 1940 RangLR 
256 

——125 Due 1940 RangLR 
256 

3 LB R no Ref 19(0 Rang L R 

»57 

232 llcf 1940 Rang LR 

2«5 

4 L.B U 252 Overruletl 1940 

Rang LR. 59 (F B ) 

5 LB R, ng Appr 1940 Rang 

LR. 3Q1. Reft 9]0 Rang 
LR 386 

CLBR.77Rer 1940 Rang LR 
32 


7LBR 27 Ref 1940 Rang.LR. 

32 

68 Ref 1940 Rang L R 


BURMA LAW TIMLS 
4 Bur LF 83 Ref 1940 Rang L. 
R 244 

SBurLT 73Ref igioRangL. 
R 28 

9 BurLT 89 Overruled 1940 
Rang 1 R 59 (F D ) 

NAGPUR LAW RFPORTS 
I NLR 128 Ref ILR 1940 
Nag 302 

1671011 ILR 1940 Nag 

30C 

3 N LR 4 Foil ILR 1940 Nag 
069 

f3o(PC)Rcf ILR 1940 

Nag 441 

3NLR4oReflLR i94oNag 
190 

3 NLR 103 Ref ILR 1940 
Nag 190 

— — lOi Disc ILR 1940 Nag 
573 (FB) 

6ISLR 72 Doubted ILR 1940 
Nag 89 

7 NLR 49 Dm ILR 1940 


Nag 463 
-53 


L R 1940 Nag 


8NLR 22RefILR i94oNag 
340(FB) 

- - 5 1 FoH ILR. 1940 Nag 

o NLR 182 Dist ILR 1940 
Nag 486 

loISLR 146 Ref ILR 1940 

Nae 348 (ro) 

12 NL R 126 Oserruled 1 L R 

1940 Nag 538 

150 Foil ILR 1910 Nag 

89, 244 

13 NLR 21 Foil ILR 1910 

Nag 463 

- — 42 loU ILR 1940 Nag 

446 

ig NLR 8 Disi ILR 1940 
Nag 157 

II Dist FLR 1940 Nag 

iin 

20 NLR 145 Foil II R 1940 

Nag I to 

21 NLR. 117 (PC) Foil ILR 

1040 Nag 244 

185 FoH ILR igioNag 

22 NL^I 86 Ref ILR 1940 

Nag 348 (FB) 

108 Ref ILR 1340 Nag 

37 

23 N LR «74 Rel ILR 1940 

Nag 384 

2} NLR 25 (PC) Ref ILK 
1940 Nag 348 (FB) 

25 N LK 55 Ref ILR 1940 
Nag vfi 


25 NLR 107 Dist (LR. 1940 

Nag 244, Ref (LR ig-jo 
^aS 535 

198 Overruled I L R 1940 

Nag 34O (F B ) 

26 N I R 127 Dist ILR 1940 

Nag 302 

312 Not Foil ILR 1940 

Nag 63 

27 NLR O'-, (PC) Dist ILR. 

1940 Nag 30C 

251 Foil ILR 1940 Nag 

463 

382 loll ILR 1940 Nag 

316 

28 N I R 25 Foil I L R 1940 

Nag 324 

163 Rel ILR igjoNag 

488 

20 NLR 24 Foil I L R 1940 
Nag 4O 

—210 (PC) Dist ILR. 

1940 Nag 244 

350 Foil ILR 1940 Nag. 

no _ 

30NLR 121 (POFoU ILR. 
1040 Nag 44C 

— jSSRcf itR 1940 Nag. 

269 

31 NLR 6r Rel ILR 1940 
Nag 255 

— Supp 72 Overruled I L R.* 
1940 Nag 538 

— I — Supp J24 Overruled ILR 
1940 Nag 573 (FB) 

ILR. 1936 Nag 104 Dist ILR. 
J940 Nag 74 , Ref I LR. 
1940 Nag 348 (FB) 

— — i42Dut ILR 1040 Nag. 
526 

ILR. 1937 Nag 84 Rel ILR. 
1940 Nag J70 
170 Foil ILR 1910 Nag 
280 

' 20» Ref (1910) I MLJ. 

482 (FB), FoU ILR. 


1340 Nag 316 
—406 Ref ILR ii 
261 


1940 Nag 

-4()§roll ILR 1940 Nag 
522 

ILR 193B Nag 10 Ref ILR. 
1940 Nag 293 

■ 91 Ref ILR 1940 Nag. 

468 

136 Ref ILR igioNag 

293 

442 Ref ILR 1940 Nag 

3^4 

ILR 1939 Nag 398 loll ILR 
1940 Nag 261 

NAGPUR LAW' JOURNAL 
6NLJ 6 Ref ILR 1940 Nag. 
190 

13 N L J 102 Disappr ILR. 
1910 Nag 441 

19 N LJ 123 Ref ILR 1940 
Nag 348 (FB) 

29GDist ILR ipjoNag 

306 

aoNLJ 115 Dist ILR 1940 
Nag 4«8 



C\SCS FOLLO\SED, OVERRULED, ETC 


XXV 


1938 N L.J 123 Rel ILR 1910 
Nag «77 

379 Rff I L.R 1910 Nag 

348 (FB) 

it)39 \ L.J stG Rel I L.R Jjjo 
Nag 177 

ig^o NL.J 174 \ppr ILR 
1940 Nag 615 


C P L.\\\ REPORTS 
10 C P L.R. 1 1 (Cr ) Ref I L R 
1940 Nag 357 

14 C P L.R. 17 Ref I L-R 1040 
Nag 52 

iG C PL R 135 Rer ILR 1940 
Nag 348 (P B ) 

1 C P L.R 5 Rrf I L.R 1940 
Nag no 

29 Ref ILR igjo Nag 


SIND LWS REPORTS 
3SLR 118 D ILR 1940 
Kar 208 

4SLR 77 Foil ILR 1940 Kar 
3 CO 

6SL.R 936 Rel ILR 1940 

,SI.R:roKl ILR 1940 Kar 
no 

———109 Ref ILR 1940 Kar 
940 

8 S L R 83 Not Foil ILR 1940 

Kar 38 j 

9 SLR le Rel I L.R 1940 

Kar 467 

!i SLR So Ref ILR 1940 
Kar 470 (FB ) 

!3 S L R 61 Rel 31 Lah 345 

6 Ref ILR 1910 Kar 

4 o(FB) 

13 S L R tC6 Ref ILR 1940 

Kar 470 {FB ) 

14 SUR 128 Not Foil ILR 

1040 Kar 380 

168 Ref ILR 1940 Kar 

470 (F B ) 

10 S L.R. 163 D ILR 1940 

1 SLR^^50^rB) Foil ILR 
1940 Kar 387 Ref I L 
R 1940 Kar 414 435 
i8SL-R 83 Ref I L.R 1940 
Kar 27 j 

igSLR 36Dst ILR 1940 
Kar 208 

oSLR 150 Foil ILR 1940 
Kar I3 j 

I S L.R 93 Rel I L.R 1940 
Kar 494 

280 Rrt I L R> 1940 Kar 


• 336 Ref ILR 1940 Kar 

249 

2 SLR 8 Rel IL.R 1940 

Kar 360. 

3 S L.R 43 O -crruled ILR 

1940 Kar 74 (FB) 

225 Foil ILR igjoKar 

414 

28jFo 1 ILR n^oKar 

4>4 


aG S L.R 999 0 tmtled I L.R 
1040 Kar 470 (FB) 

37 S L.K 34 Ref ILR 1940 
Kar 88 

39 S L R 3C5 Ref 1 L.R 1940 
Kar 375 

——437 Rel 1 L.R 19^40 Kar 
487 

30 S L.R 371 Rel I L.R 1940 

Kar 174 

31 SLR 165 Rel 1 L.R 1940 

Kar 92 

32SL.R 913 Dal ILR 1940 
Kar 8 

3Br Dic tL.R. 1940 Kar 

1938 PC 103 Rel ILR 1940 

Kar 196 

354 Rel 1940 A L.J 479 

MR (FEDERAL COURT) 

1939 FC 1 Dut I L.R 1940 
Bom 38 

«939FC43Dst ILR 1940 
Bom 99 

AIR (ALLAHABAD) 

1920 All 436 Foil I L.R 1940 
All SOI 

1922 Ml C3 Ref 31 Lah 5:6 

——433 Ref ILR 1940 Kar 

— - iisRtf isLuck 487 

(933AII 290RCI tsLuck 468 

130 

^467 Rel 1 L.R- 1940 Kar 

348 Dist ILR 1940 AU 

i8j 

4* ^ 1 La. , K 

- 456 Ref 21 Lah 516 
, 474 Foil I ImR 1940 All 

ji3^ t 1L.R Kar 

37 > 

5^ Ref (1940) 2 MLJ 

I L R KARACHI 

ILR. 1939 Kar 85 (F B ) Rel 
ILR 1940 Kar 431 

123 (PC) Ref ILR 

<940 Kar 1C3 

——133 (FC ) Ref ILR. two 

393 

1926 All 90 Rel ILR 1940 All 
185 

672 Foil ILR 1940 Nag 

1927 aIi 98 Ref I940ALJ lot 
(F B ) 

■ 428 Not Foil 19 Pat 578 

Kar 74 (FB) 

140 Rel ILR 1940 Kar 

——314 Dut IL.R t94oBom 
225 

334 I 1 L 

^0’ Rd i^uckV 

43« 

03 Affirmed ILR. 1940 

Kar 935 

1926 All 241 Ref ijLuek 909 

ID2Q All 116 D St 1L.R 1940- 
All A L 6 

I L R ^940 Kar 387 l^ef I L.R 
1940 Kar 435 

A I R (PRIVY COUNCIL) 
igtsPC 94BeI t5Luclc 550 

- ■ --497 Ref 15 Luck 509 

- 1 683 Ref ILR 1940 Bom 

399 (FB) 

1930 All 179 Ref isLuck 444 

1 g p_ef 13 Luck 404 

19x7 P C 83 ^7 st 13 IaicS 93 

1921 PC 69 Rel I L-R 1940 
^f^334| L t 60 

553 Ref (1940) 2 ^LLJ 

621 _ 

^^^““^^804 l^JI I L R (1940) t 

1924?^ 109 Rel 15 Luck 30 

Gal 393 

09 Rel I L.R ^940 Kar 

1926 p£. 100 Ref ILR *940 

Kar 435 

1927 PC 70 Rel ILR J940 

' 059 t^ei V iu L. j 

95* (PC) 

fisGRef 21 Lah 40 

1931 All 320 Ref ig Pat 838 
— — • 499 Ref 15 Luck 418 

Bom 505 

^^3 Foil ^9 Pat 75^(F B ) 

■ " 635 Foil 1 L.R 1940 Nag 
302 

Kar 396 

— ' 695 Ref ILR 1940 All 

**^R 1 L k 

— — ^{90 Ref 1940 A L.J Svpp 

3 

1930 PC 37 Foil ILR 1940 

1933 All 141 Dut 13 Luck 313 
igoRel isLuck 344 

Nag 48 

130 Ref i5Luck aog 

370 Ref 1940 A L.J 450 

300 Ref 1 L.R 1940 All 

3|i Dus (1940) I ML.J 

' 1933 All 113 D St 1 L.R 1940 

1 Nag »57 

95G 

1931 PC 175 Rel IL.R. 1940 
Kar 334 

1933 PC 18 Rel 13 Luck 93 

-9 9 ReL 1940 A L.J 302 

1933 PC 183 Rd IJ..R 1940 

1036 PC. sJ^Rel IJ..R 1940 
Kar 1 4 

218 Ref 15 Luck 43 

539 Ref I LR- 1940 All 

192 

929 Dist. 19 Pat 633 

1934 AU 132 Ref 1940 AL.J 
607 

• ' 214 Ref I L.R 1940 Bom 

S99 (r.B ) 

324 Rd 1940 A L.J 164 


\ D 1940 — d 



XXVI 


THE YEARLY DIGEST, 1940 


1934AU 688 (FB) Dist 1 LR 
ig^o Kar 225 

■ 94* Dus 19 Pat 208 

*935 AU 174 Ref 1940 ALJ 
459 

466 Foil ILR 1040 

Nag 267 

^552 Rel 1940 ALJ 547 

706 Ref 15 Luck 460 

742 Dut ILR 1940 Na? 

5J3(FB) 

898 Ref 1 L R 1 940 Nag 

170 

2936 AH iiDisappr ILR 1940 
Bom 709=42 BomLR 
8 o 7 

83 Dist ILR 1940 All 

^456 Rel 15 Luck 385 

^584 Ref 15 Luck 68 

• 659 Rel 1940 ALJ 269 

>937 AU 422Appr (1940) « ML 

J 677 

>938 All 32 Rd ai Lah 70 

^47 Ref 15 Luck 104 

86 Ref 15 Luck j 1 

>65 Ref 15 Luck M 

■342 Ref I L,R 1940 Bom 

3>7 

^552 Appr ILR 1940 All 

246 

2939 All 31 Rd 15 Luck 456 

AIR (BOMBAY) 

2920 Bom 88 Rd ILR 1040 
All 136 

*92> Bom 160 Rd ILR 1040 
Kar 360 

*923 Bom 268Appr ILR 1940 
All 246 

>925 Bom 3to Not Appl 1940 
AL.J 563 

— - — 521 Ref 15 Luck 526 
2926 Bom 352 Dut 1940 ALJ 
588 • 

' '“49* Ref I LR 1940 AL 

625 (PC) 

1927 Bom 366 Ref ILR (1940) 

I Cal 5jg ^ ‘ 

1928 Bom 175 Ref I L.R 1940 

All 232 

1930 Bom 144 Rd (1940) 1 

M L.J 868 ^ ' 

1931 Bom 146 Rd 15 Luck 360 

1932 Bom 61 FoD ILR 1040 

All 365 

——582 Rel 15 Luck 360 
i933Bom oogAppr ILR 1940 
All 371 

1934 Bom 104 Ref ILR. (1940) 

1 Cal 231 

2935 Bom 2a7 Ref I L.R 1940 
Nag 468 

1938 Bom 62 Dut 15 Luck 515 
•937 Bom. 60 FoD I L.R 1940 
Nag 320 

' “*62 Ref 15 Luck 376 

47C FoU 1 L.R igioAU 

3> 

5oO(rn)Ref I L.R 1940 

Bom. 42 


1938 Bom 210 Ref 15 Luck 157 
704 Ref ILR 1940 Bom 

361 

1939 Bora 71 Ref ILR 1040 

Bom 50 

' ■ '5>2Fo 11 ILR 1940 Bom 

1940 Bom 90 Toll 14 Pat 7<t2 

(r B ) 

AIR (CALCUTTA) 

19.7 Cal 737 Ref (1940) 2 
M L J 760 

•918 Cal 334 Ref (1940) 2 M L 

J 760 

«920 Cal 167 Not Foil ILR 
(1940) 1 Cal 73 

741 Dist 19 Pat 172 

1921 Cal 55 Dist 15 Luck 392 
' — o5> Rel ILR 1940^33 

324 

1924 Cal 637 Foil 4^^ Boro L R 

750 

1926 Cal 462 Diss 14 Pat 870 
(FB) 

992 Ref ILR 1940 Nag 

i927C^f^3‘»Rcf isLuck 487 
309 Rel 15 Luck 365 
5 59 Rel ILR 1940 Kar 

1928 Si 644 Dut (1940) 2 
JI^J 5o5 

——668 Dist ij Luck 95 
192903! i59(2)NotFoU (194®) 

2 ML J 17 

— — 233 Dist 1^ Luck 463 
■ — 445 Ref >5 Luck 253 

532 Not Foil (1910) 2 

M L J 562 

1931 Cal 268 Ref ILR 1940 
Bom 299 (FD) 

-479 Ref 1940 ALJ 188 

476 Rd 21 Lah 231 

1933 Gal 433 Dist ILR 1940 

Nag 488 

——461 Dist ILR 1940 Nag 
37 

549 Ref 1940 A L.J 118 

752 Rd ILR (1940) i 

462 

1934 Cal 426 Ref 15 Luck 287 
730 Kef ILR 1940 Nag 

257 

745 Rel 15 Luck 150 

1935 Cal 282 Ref 15 Luck 509 

^405 Dm 19 Pal 852 

^413 Foil 21 Lah igg 

1936 Cal 593 Ref ILR 1940 

Nag 468 

>937 Cal 241 Ref 15 Luck 68 

467 Ref 1 L.R 1940 Bom 

5® 

46a FoU (1940) 1 M L J 

092 

732 Ref 15 Luck 376 

1938 Cal 323 Ref 21 Lah 40 

327 Ref 1940 Rang L R 

77 

557 Roened (igio) a 

MKJ 577 (PCr* ’ 


•939 Cal 3>4Dist i^Luek 157 
39-4 Ref 15 Luck 68 

MR (LAHORE) 

1916 Lah 245 (FB) Rd ILR 
1940 Nag 324 

1921 Lah 225 Ref (rpjo) 2 
M L.J 760 

384 Rd 21 Lah 231 

1922 Lah 329 Dist ILR 1940 

Rag 181 

1923 Lah 144 Foil ILR 1940 

AH 201 

1924 Lah 188 (2) Ref (1040) 1 

ML.J 877 

192^ Lah 456 Rel ILR 1940 
Nag 324 

1926 Lah 9 Foil 19 Pat. 337 

372 Ref (194®} 2 ML.J 

903=44 C \S N 9^7=21 
Lali 493=67 I A 251 
(PC) 

359 Ref (1940) 2 ML.J 

760 

1927 Lah iigRef isLuck 487 

j»9RcfILR 1940 Nag 

267 

330 Ref ILR 1940 Nag 

1928 700 Ref (1940) 1 

MLJ 877 

- ■ 8i5Rel 2rLah 96 
ig'g Lah 473 (2) Dut I L IL 
>940 Kar 370 

657 Ref >0 Buck 43 

1930 Lah 242 Foil i9Pat 321 

712 Ret 15 Luck 418 

——849 Rel 21 Lah 63 
>931 Lah swFoH >9 Pat 739 

601 Dm >5 Luck 132 

>932 Lah 30 Rel 21 Lah 84 
—32'' Ref 2! Lah 60 
>933 l^h 73 Foil I L.R 1940 

618 Dm 19 Pal 433 

1934 Lah 395 Dm 21 Lah 5>6 

77! Appr 6. FoU (>940) 

> ML.J I 15 Luck I 
(PC) 

790 Dm ILR 1940 Kar 

360 

860 D St (1940) "MLJ 

946 

1933 Lah 274 D St ILR 1940 
Nag 261 

292 Ref (19401 I ML J 

230 

733 Not FoU 19 Pat >23 

(FB) 

971 Dist 15 Luck 332 

975 Rel >3 Luck 332 

ig3GLah 48 Rel (i940)2MLJ 
160 

87 Rel ILR 1940 Kar 

•74 

-■683 Dm ILR (1940) 1 
Cal 401 

873 Ref "1 Lah 516 

>937 Lah >51 Ref 15 Luck 68 

560 Ref 21 Lah 63 

>938 Lah 200 Ref 1940 
607 


1940 ALJ 



GASES rOLLO\VED, OVERRULED, ETC 


1938 Lah 317 Foil IL.R 1940 
Nag 512 

— ■■■ 3 69 (F B) AfTrmfd (1040) 

3 ML.J oo3=.44 CUN 
957 (P a) 

458 Ref 31 Lah 40 

767 Ref I LR ig-joNag 

170 

8Gq Ref {i9jo) 2 MLJ 

436 

1939 Lah 52Rel 15 Luck 332 

1C2 Dst 21 Lah 70 

168 Ref 21 Lah 63 

l72Ref isLuck 157 

AIR (MADRAS) 

1918 Mad. to6& Rcl 1L.R 1940 

Nag 324 

igi? Mad 383 Rel ILR. 1940 
Nag 324 

1919 Mad 32 Not Foil I L.R 

1940 Nag 225 

1930 Mad 580 Rel ILR 1940 
Nag 324 

1922 Mad 334 Ref ai Lah 363 

1923 Mad 39a Dut IQ Pat 4^ 

' 444 Not Appr I L.R 

tgioAll tSs 

1924 Mad u8 Ref 13 Luck 68 

- -863 Ref ILR 1940 Nag 

1933 6i D }t I L.R 1940 
*" 360-19+0 AL.J 340 
—wo Kel 21 Lah 345 
—723 Dst ILR 1940 Nag 
334 

—1041 Rel ig+oAL-J 320 
tlo8 Appr (1940) I ML 
J 766 (FB) 

1926 Mad 358 Disappr ILR 

1940 All 201 

• ^453 Rel 1940 ALJ i8o=» 

ILR 1940 All 346{FB) 

• ro2i Foil 42 BomL-R 
750 

1927 Mad 271 Dst 13 Luck 332 
■— —307 D ss 15 Luck 150 

568 Ref 13 Luck 487 

— —650 D sc 19 Pat I 

687 D sappr ILR 1940 
All 201 

8r6 Not Foil ILR 1940 

Kar 162 

851 Ref ILR 1940 Kar 

4:4 

931 Foil 19 Pat 433 

944 Rel 15 Luck 332 

1 159 Dst (1940) I ALL.J 

877 

1928 Mad 317 Not Foil tgPat 

739 

1 Ref I L.R. 1940 All 

— S90 Ref (1940) 2 ML J 
753 

-630 D st 19 Pat ( 

-830 Ref I L.R. It 
55 

• 9+9 Mad 2t Ref ILR 1940 

Kar 275 

12 Ref (1940) 1 MLJ 

817 


1929 Mad 323 poll I LJL 
(1940) 1 Csl S3 

465 Foil (1940) 1 M L J 

740 

-78a Ref (1940) 2 M L J 

753 

1930 Mad 646 Dst (>940) 2 

MLJ 336 

Q65 Rel I L.R (*940) I 

Cal 468 

• 980 Rel 15 Luck 463 

1931 Mad 63 Ref 15 Luck 460 
113 Not Foil IL.R. 1940 

Nag 324 

242 Ref 1940 ALJ 547 

15 Luck 344 

613 Ref (1940) I MLJ 

79t 

813 Re) 15 Luck 150 

8j 5 Ref I L R 1940 Nag 

331 

1932 Mad 21 Ref ILR 1940 

Nag 394 

424 Ref ILR 1940 All 

274 (FB) 

1933 Mad 710 Dist ILR 1940 

Nag 37 


D,.. 


«933 

———899 Ref (1940) 

7 W(FB) 

1936 Mad 524 Foil (1940) 2 M 
LJ 977 

— 635 Foil ILR 1940 Nag 

- i ll Ref i:»Luck 509 

— 99» Ref ILR 1940 Nag 
170 

<937 4*9 Not Foil 1 L.R 

• 940 Nag 170 

——528 Ref ILR 1940 Nag 
170 

536 Ref 43 Bom L.R 767 

(PC) 

645 Diss ILR- (1940) I 

Cal 64 

7*7 Dist (1940) a MLJ 


606 


940 


i>4 Appr ILR 

Com 709=42 Com L R 

857 

■ 953 Ref >5 Luck 509 

1938 ^l3d tS^ Ref I LJ( 1940 
Nag 170 

364 Foil 19 Pat 382 

•46., D st (1940) I M L J 




ILR I 


Not Foil 
Nag 170 

779 Not Foil 19 Pat 753 

(FB) 

960 Ref I L.R 1940 All 

380 (S B ) 

1939 Mad 480 Ref (1940) 2 
ML.J 60C 

330 Dist I L.R 1940 Nag 

488 

— ' ■■840 D ss I L.R *940 All 

3^=1940 AL-J '’4> (F 
D ) 21 Lab 242 

965 Rel 1940 A L.J 306 

(FB) 


A I R (NAGPUR) 

1922 Nag 50 Foil ILR 1940 
Nag 437 

1924 Nag 234 Rel I L.R 1940 

Nag 244 

1925 Nag 9 D sappr ILR 1940 

Nag 441 

297 Ref 15 Luck 19 

385D1SC ILR :94oNag 

573 (FB) 

396 Rel ILR 1940 Nag 

167 

409 Ref 1940 A L.J 357= 

I L.R 1940 All 53t 

1926 Nag sOgRel at Lah 70 
393 Kef ILR 1940 Nag 

569 

1927 Nag iig Foil I L.R 1940 

Nag 52a 

331 Rcl ILR 1940 Nag 

255 

1928 Nag 124 D sappr ILR 

1940 Nag 44! 

281 Rel iLR 1940 Nag 

348 (FB) 

— — 299 Dst ILR s94oNag 
569 

1930 Nag 69 Rel ILR 1940 
Nag 167 

—279 Doubted ILR 1940 
Nag 89 

1932 Nag go Foil ILR 1940 

Nag iBi 

1933 Nag >17 Doubted IL.R 

1940 Nag 496 

— — aoj Ref I L R :940 Nag 
190 

^18 Foil ILR 1940 Nag 

312 

——237 Ref 15 Luck 68 
>934 Nag 20! Expl (1940) a 
MLJ 241 

——243 Rel 15 Luck 332 
1936 Nag 174 Ref & Rel 13 
Luck 43 Dst 21 Lali 
70 

1938 Nag 9 Ref (<940) 2 M L.J 
672 

97 Not Foil 19 Pat 382 

!34(rB) Not Foil 19 Pat 


— 2<yi Disc 
(FB) 


, Luck. 229 


AIR (OUDH) 

19 3 Oudh 29 D St ij Luck 509 
1924 Oudh 261 Rel ILR (>940) 
I Cal '■66 

1925 Oudh 383 Ref i3Luck 175 

— 645 Ref IL.R 1940 All 

192=1940 A L.J 569 

1926 Oudh 162 Ref 15 Luck 444 
385 D st 15 Luck 93 

1927 Oudh 181 Ref 13 Luck 444 
Disappr I L.R 1940 

575 Ref <5 Luck 12G 

1929 Oudh63Rel isLuck 30 
•’isRcf i3Luck.i(2 



THE YEARLY DIGEST, 1940 


iS34AU 688 (FB) Dut ILR 

1940 Kar 225 

—941 Dus 19 Pat 2 o8 
*935 All 174 Ref 1940 ALJ 
459 

466 Foil ILR 1940 

Nag 267 

^552 Rel 1940 ALJ 547 

■ — 7 06 Ref j 5 Luck 460 
742 D St ILR iQ4oNag 

573 (FB) 

898 Ref ILR 1940 Nag 


1936 All iiDisappr ILR 1940 
Bom 709—42 BomLR 

857 

—83 Dut ILR 1940 All 


4 ^ 

456 Rel 15 Luck 38s 

584 Ref 15 Luck 68 

659 Rel 1940 ALJ 269 

•937 All 422Appr (r94o)2ML 

J 877 

*938 Ail 32 Rel SI Lah 70 
47 Ref 15 Luck 104 

— 86 Ref 15 Luck ii 

— 165 Ref 15 Luck II 

-—342 Ref ILR 1940 Bom 

3*7 


•55»Appr ILR 1940 All 
246 


*939 All 31 Rel 15 Luck 456 


-491 Ref ILR 


1938 Bom stoRcf 15 Luck 137 
704JleriLR 1940 Bom 

361 

1939 Bom 71 Ref ILR 1940 

Bom so 

512 Foil ILR 1940 Bom 


1340 Bom 90 Foil ig pat 753 
(FB) 


AIR (CALCUTTA) 

1917 Cal 737 Ref (*940) 2 
MLJ 760 

*918 Cal 334 Ref {1940) 2 M L 
J 760 

1920 Cat 167 Not Foil ILR 
(1940) 1 Cat 73 


741 Dist 19 Pat 172 

igstCal 55 Dut 15 Luck 392 
^351 Ret ILR 1940 Nag 

324 

1924 Cal 637 Foil 4" Bom LR 


AIR (BOMBAY) 

1920 Bom 88 Rel ILR 1940 

AH 136 

1921 Bom 169 Rel ILR 1040 

Kar 380 

1923 Bom 263Appr ILR 1040 
All 248 

*925 Bom 310 Not AppI t940 

ALJ 563 

- — -521 Ref 15 Luck 526 
1926 Bom 352 Dut 1940 ALJ 


491 Re 

625 (Pv., 

1927 Bom 366 Ref ILR (1940) 
n • 5»9 

1928 Bom 175 Ref I L.U 1940 
All 232 

1930 Bom. 144 Rel (jg|o) i 
ML.J B6S 

>931 Bom 148 Rel 15 Luck 360 

1932 Bom Di Foil ILR 1940 

All 365 

582 Rel 15 Luck 360 

1933 Bom 209Appr ILR 1940 

All 371 

1934 Bom. 104 Ref ILR (1940) 

I Cal 231 

•D3o Bom 257 Ref I L.R 1940 
Nag 468 

1936 Bom. 62 Dut 15 Luck 515 
•937 Bom. 60 Foil I L.R 1940 
Nag 320 

— — 162 Ref 15 Luck 376 
476 FoU I L.R 1940 All 


(F B ) Ref I L.R 1940 
Bom. 42 


750 

1926 Cal 462 Dus 19 Pat 870 

(FB) 

-992 Ref I L R 1940 Nag 

496 

1927 Cal 30 Ref 15 Luck 487 
-309Rel 15 Luck 360.. 
>559 R«l f L R 1940 Kar 
447 


1928 644 Dul (1940) * 

M LJ 555 

- -668 Dut to Luck go 

i92gCaI 159 (2) NoiFoU (1940) 
2 MLJ 


-44o Ref 15 Luck 253 
-532 Not Foil (1940) 2 
MLJ 362 

1931 Cal 268 Ref ILR. 1940 
Bom 299 (F B ) 

——279 Ref 1^0 ALJ 188 

^476 Ret 21 Lab 231 

1933 Cal 433 D St ILR 1940 
Nag 488 

-461 D $! ILR 1940 Nag 
37 .. . T . o 


-549 Ref 1940 A LJ 1 18 
-752 Rel ILR (1940) I 
Cal 462 


Cal 462 

1934 Cal 426 Ref IS Luck 287 
— , -730 Ref ILR 1940 Nag 

*57, 


745 Rel 13 Luck 150 

*935 ^ *3® *5 Luck 509 

405 Dut 19 Pat 852 

^413 Foil 21 Lah 199 

1936 593 Ref ILR 1940 
Nag 468 

1937 Cal 241 Ref 15 Luck 68 

^467 Ref I LR 1940 Bom 

50 


--5® Foil (1940) I M L J 


732 Ref 15 Luck 376 

1938 Cal 325 Ref 21 Lah 40 
—^27 Ref 1^0 Rang L R 

^557 Reversed (1940) 2 

MLJ 577 (PC) 


1939 Cal 3 j 4 DisI loLuck 157 
394 Ref 15 Luck 68 


LR 


A I R (LAHORE) 

1916 Lah 245 (FB) Rel I 
1940 Nag 324 

1921 Lah 225 Ref (1040) 
MLJ 760 

384 Rel 21 Lah 231 

1922 uh 329 Dut II R 1940 

Nag lOi 

I9‘'3 Lah 144 Foil ILR 1940 
All 201 

1924 Lah 188 (2) Ref (1940) 1 
MLJ 877 

I92j Lab 456 Rel ILR 1940 
\a« 224 


Nag 3*4 
1926 Lah 9 Foil 19 Pat 337 

372 Ref (»940) 2 MLJ 

nnt^AA CUN 057 = 2* 


-372 Ref (»940) 2 ML.J 
003=44 CUN 957=2* 
Lah 493-^7 I A 25* 
(PC) 


(PC) 

-559 Ref (1940) 2 MLJ 

7 t>a 

1027 Lah iigRef isLuck 487 
i-g Ref I L R 194 ® Nag 

267 

3^5 Ref I L R 1940 Nag 

1026 £ah 700 Ref (1940} i 
\LLJ 877 

'81 5 Rel 21 Lah oR 


.Rel 21 Lah 90 
1929 Lah 473 (a) Di« ILR 
‘ Kar 370 


i94o}^r 370 
-^o7 Rtf la Luck 43 
Lah "42 Foil lopat gai 


6a7 Kef la Luc». 

1930 lah "42 Foil igPat 321 

712 Ref 15 Luck 418 

840 Rel SI Lah 63 


— 712 Ref 15 Luck 410 
•—849 Rel 21 Lah 63 
1931 Lah 344 Fell •SP^I 739 
601 Dut 15 Luck 122 
At> QO Rel Lah 84 


— -J — 601 Dut 15 Luck 122 
1932 Lah 30 Rel "t Lah 64 
■ 322 Ref 21 Lah 60 
•933 73 ILR 1940 

>18 Distjg Pat 433 


6i8Dist 19 Pat 433 

iqm Lah 395 Dut 2i Lah 516 

771 Appr S- Foil (1940) 

i ML.J I 15 Luck I 


L.J 

(PC) 

-790 Dut ILR 1940 Kar 
360 

86a D St (1940) " MLJ 

946 

1935 L^h 274 D St ILR 1940 

Nag 261 

232 Ref (1Q40) I MLJ 

233 

733 Not Foil 19 Pat 123 

(FB) 

971 D St 15 Luck 332 

973 Rel 13 Luck 332 

1936 Lah 48 Rel (1940) "ML-J 

160 

87 Rel ILR 1940 Kar 

683 Dss ILR (1910) I 

Cal 401 

873 Ref 21 Lah 516 

1937 Lah 151 Ref 15 Luck C3 
560 Ref 21 Lah 63 

193O Lah 200 Ref igp ALJ 
607 



GASES FOLLOWED, OVERRULED, ETC 


i938Lah 917F0U IL.R 1940 
Sajg 512 

■ ' ■ 3 69 (t B ) AIRrmcd (1940) 

3 M L.J 903=44 C \S N 
957 (PCs) 

— 458 Ref 31 Lah 40 

767 Ref I L.R 1940 Nag 

170 

■ - S 6q Ref {1940) 2 MLJ 

436 

1939 Lah 52ReI 15 Luck 332 

162 Djt 21 Lah 70 

- i68Ref 2! Lah 63 
——172 Ref isLuck 157 

A.IR (MADRAS) 

1916 Mad 10^ Rel I L.R 1940 
Nag 324 

2917 Mad 28^ Re] I L R. 7940 
Nag 324 

1919 Mad 22 Not Foil 1 L.R 

1940 Nag 225 

1920 Mad 380 Rel I L R. 194a 

Nag 324 

1922 Mad 334 Ref ai Lah 363 

1923 Mad 392 Dist. 1 9 Pat 433 

■ ■ 444 Not Appr 1 L.R 

1910 All 785 

1934 Maa iiBRef 15 Luck 68 

— - 8 63 Ref I L R 1940 Nag 

1935 AU 61 Oi5t I L.R 1940 

All 350-1940 A L.J 340 
— 688 Rel 31 Lah 345 

— 725 Dtt IL.R 1940 Nag 
324 

——1041 Rel 1940 ALJ 320 

1926 Mad 258 Djappr ILR 
1940 All 301 

453 M 7940 A L.J rSo- 

ILR 1940 All 346(FB) 
1021 Foil 43 BoraLR 

750 

1937 Mad 37iDist 15 Luck 333 

507 Dia 15 Luck 150 

^568 Ref 15 Luck 487 

650 D sc »g Pat I 

687 Dsappr ILR 1940 

All 207 

816 Not Foil ILR. 1940 

Kar 162 

851 Ref ILR 1940 Kar 

414 

931 Foil 19 Pat 433 

944 Rel 15 Luck 332 

1159 D St (1940) « RLL.J 

877 

7928 Mad 317 Not Foil 19 Pat 
739 

49« Ref ILR 1940 All 

301 

590 Ref («940) 3 ML.J 

753 

— - ■ - ■ 630 D St IQ Pat 66g 
830 Ref ILR 1940 Nag 

>979 ^lid 31 Ref I L.R 1940 
Kar 275 

33 Ref (1910) 1 MLJ 

817 


7929 Mad 323 VoU I L.R 
(7340) 1 Cal S 3 

465 roll (1940) I 'LL.J 

740 

782 Ref (1940) 3 M L.J 

753 

1930 Mad 646 Dit (>940) s 

'‘tL.J 356 

865 Rel ILR (1940) I 

Cal 468 

980 Rcl 13 Luck 463 

1931 Mad 83 Ref 15 Luck 460 
133 Not Foil ILR 1940 

324 

242 Ref 7940 ALJ 547 

>5 Luck 344 

613 Ref (1940) 1 MLJ 

79 ' 

Q13RCI 15 Luck 150 

823 Ref ILR- 1940 Nag 

33 ' 

1932 Mad 31 Ref ILR 1940 

Nag 394 

^424 Ref ILR 7940 All 

274 (FB) 

1933 Mad 710 Dut ILR J940 

Nag 37 . , 

— 833 Ref 15 Luck 68 

1935 Mad 399 D« '5 Luck 332 

“ Ref (1940) I ML.J 


7W (FB) 

1936 Mad 534 Foil (1940) 3 N 1 

1940 Nag 

— 15 3 Ref to Luck 509 
I -- 9 91 Ref ILR '940 Nag 
170 

1937 Mad 419 Not Foil ILR 

1940 Nag 170 

528 Ref ILR '940 Nag 

170 

536 Ref 43 Bom L R 767 

(FC) ^ ^ 

643 Dim ILR ('940) I 

Cal 64 

717 Dut (1910) 2 MLJ 

606 

0;>4 Appr ILR 1 910 

Bom 709 43 Bom L R 

857 

953 Ref 15 Luck 509 

1938 Mad 18^ Ref I L.R 1940 

Nag 170 

364 Foil fgPal 382 

46^0 St (1940) 1 MLJ 

^ Not Foil ILR 1940 

Nag 170 

779 Not Foil 19 Pat 753 

(FB) 

96^ Ref I LJI 1940 All 

380 (S B ) 

*939 45® (»94o) * 

MLJ 60C 

D St I L R 1940 Nag 

840 D ss I L.R. 1940 All 

398—1940 A t-J 241 (F 

B I SI Lab 342 

965 Rel 1940 A L.J 306 

(FB) 


XXVll 

AIR (NAGPUR) 

J922 Nag 50 Foil IL.R 1940 
Nag 437 

1924 Nag 234 Rel ILR 1940 
Nag 244 

7925 Nag 9 Disappr JLR 7540 
Nag 441 

297 Ref 15 Luck 19 

3O5D1SC ILR 19)0 Nag 

573 (FB) 

- 396 Rel ILR 1940 Nag 

167 

409Ref t940ALJ 357= 

ILR 1940 All 531 

1926 Nag 389 Rel si Lah 70 
393 Ref ILR 1940 Nag 

569 

1927 Nag 1 19 Foil ILR 1940 

Nag 522 

351 Rcl ILR 1940 Nag 

255 

1928 Nag 124 Dsappr ILR 

1940 Nag 44f 

281 Rel ILR 1940 Nag 

348 (FB) 

spgDst ILR i94oNag 

569 

1930 Nag 89 Rel ILR 1940 
Nag 167 
79 Doub‘ 
fag 89 

1932 Nag 90 Foil ILR 1940 

Nag 181 

1933 Nag 117 Doubted ILR 

1940 Nag 495 

—205 Ref ILR 7940 Nag 
190 

■ aiBFoll ILR i940Nag 
312 

-237 Ref 15 Luck 68 

1934 Nag 201 Expl ('940) 2 

MLJ 241 

243 Rel 13 Luck 332 

1936 Nag 174 Ref Be Rel 15 
latck 43 Dst 21 lab 

70 

1938 Nag gRef ('940) 2 MLJ 
672 

97 Not Foil 19 Pat 382 

-134 (FB ) Not Foil igPat 


382 

—098 D 5< 
(FB) 


, Luck 229 


AIR (OUDH) 

19'*3 Oudh29 D St ij Luck 509 
1924 Oudh26i Rel I L.R (>940) 
I Cal '’66 

1923 Oudh 385 Ref isLueV 175 

— 645 Ref I L.R J940 AU 

19^ 1940 A-UJ 269 

1926 Oudh 182 Ref 15 Luck 444 
380 D st 15 Luck 95 

1927 Oudh 18: Ref 15 Luck 444 
— - Disappr IL.R 1940 


-s?; 


-j?5Ref 75 Luck 726 
1929 Oudh€3 Rel 13 Luck 



i93oOudhi7Rel i6Luck 175 
505 Ref 1 L R 1040 Nag 
232 

1934 Oudh 2 1 Omr Ued r Luck 
*57 

131 Dst ILR 1940 All 

192=1940 ALJ 269 
1936 Oudh 173 Rc] 15 Luck qcl 

340 Ref 15 Luck 68 

>940 ALJ 

'’«7(FB)Rd 1940ALJ 
5bo 

■ 938 Oudh 210 Foil ILR ,9.0 
Nag C3 

AIR (PATNA) 

1922 Pat 564 Ref 15 Luck 43 

1923 Rat 143 Dsappr ILR 

1910 Mad 125 

33 «FoI1 ILR 1940 Nag 

496 ® 

373 Dst isLtck 03 

1924 Pat 81 Foil ILIL%94 o 

^ag 55 

^3a D St ILR 1910 Nag 

^8® ,(■«") 9 MLJ 

‘9^5 Rat^ 57o Ref 1940 ALJ 

1926 Pat 49 Ref 13 Luck 418 

1927 Pat 971 D»t 15 Luck 95 
ig^BPat 39GF0II 19 Pat I 
352 Ref ILR 1940 All 

19 9 Pat 273 Ref 19 pat 491 

^383 Rcl ILR (j^V) 1 

Cat 93-44C WN^g 
— ■ -Wi Overruled 19 Pat 1 3 
(r B ) 

“473 C St ILR 1940 Kar 


the yearly digest, ig40 

193<> Pat »1 Rel igio A L.J 
206 

60 Foil 19 Pal 753 {F B ) 

193? Pat 149 Foil stLah 199 

239 D at tg Pat B38 

349 D St ILR 1940 Nag 

324 

-517 Dsi 19 Pat 618 (F 
R) 

-M7 Dsappr ILR 1940 
Mad 79 

__lPat ii3.Dst 19 Pat 275 
1939 Pat 525 Ref 1 L R i c 
Nag 488 


43 1 

637 Rel 15 Luck 68 

1931 Pat 33 Rel 15 Luck 30 

1932 Pat -'73 Foil ILR 1940 

Nag 63 

332RefC\\N 1940 FR 

*933 Pat 457 Ref ILR 1040 
Bom 480-42 Bom LR 
501 

'931 Pat 34 Not Foil igPat 

99 Ref 15 Luck 537 

424 Foil ILR 1940 All 

360 

532Appr ILR 1940 All 

246=1940 ALJ 180 (F 

C-14 Ref 19 Pit 715 

64b Rcl ILR 1910 Kar 
417 

i 93 j Pat bo D« ILR 1940 
Kar 36 

237 Not Foil ILR loio 

Nag 55 

'I IK 

j 8=1940 A KJ 449 


*940 


AIR (PESHAWAR) 

1934 Fesli fit (1) Rcl 21 Lah 70 

AIR (RANGOON) 

1924 Rang 137 Dst ILR 1040 
All 192 

1926 Rang 85 Ref 15 Luck 287 

1928 Rang t AM>r ILR 1940 

All 31 Ref 15 Luck 

503 ^ 

141 Rel ILR (t<Uo} 1 

Cal 161 ^ 

243 Ref ILR 1940 Kar 

4*4 

1929 Rang 192 Ref 19 Pat C62 

1930 Rang 355 Ref 1 L R. 1940 

All 262 

1931 Rang 161 Rel ILR 1940 

Nag 488 

■ 208 Rcl 15 Luck 399 

1932 Rang 54Ref 19 Pat 862 

1933 Rang 1G4F0I] ILR ]£ 

Nag 61 

■■ 377 Rel *5 Luck « 

1934 Rang 93 Ref I L 

All 31 

118 Foil 19 Pat 321 

302 Dsappr ILR 1940 

MI 51 

^304 Ref 15 Luck 43 

1935 Rang 273 Rcl ILR 1940 

Kar 2^ 

193G Rang 332 Dss (1940) " 

M L.J 328 

‘937 Rang 387 Cons 1940 Rang 
LR 441 

399 Ref 1910 RangLR 

1938 Rang 30 Appr 1940 Rang 
L R 104. 

49 Ref isLucIc 43 

94 Ref ILR 1940 All 

43 

216 Dm 1940 RangLR 

54 

678 Appr 1940 RangLR 

97 

1940 Rang 

206 Ref 15 Luck 43 

Ill Foil 1940 Rang LR 


AIR (SIND) 

1925 Smd 1 16 Rel ILR 1940 
Kar 249 

1929 Smd 179 (i) Rel 21 Lah 
*43 

*93* Smd 153 Foil 10 Pat 159 
(FB) 

*932 Smd 62 Rel ILR 1940- 
Kar 235 

^594 Ref 1940 Rang L R 

844 

Sind 85 Rel 1 L.IL 1940 
Kar US'; 


*933 



Kar 235 

365 Not Foil 1 L.R 1940 

Kar 385 

*935 Smd 13 (FJJ ) Dist 42 Bom 
LR 787 

193G Smd 71 D sc ILR 1940 
Kar 513 

— 190 Rel ILR 1940 Kar 

——205 D sL I L R 1940 Kar 
22 

j937Sind68Ref IXR 1940AII 
43 

— 129 Ref 15 Luck 460 
— 18 1 Foil iLR 1940 Nag 
500 

—220 Ref 15 Luck 157 
1939 S nd 2 o 6 Rel ILR 1940 
Nag 170 

INDIAN CASES 
I I C 697 Ref ILR 1940 Alt 

IL.R 1940 All 


rP® 

1940 Rang 31 Ref 1040 Rane 
L R 28 ® 

** ^ 


5 I C >5| Appr 

CIO 630 Dm 15 Luck 107 
;IC 527 Appr ILR 1940 All 
9* 

..677 Ref ILR 1940 All 

60 (F B ) 

It IC 25 Ref (1940) 2 MLJ 

30 

192 Rel ILR T940 All 

599=I94oAL.J 443 

338 D sc 19 Pat 354 

13 I C 659 Rel (1940) 2 M L J 
3*7 

*5 I LI f32lRef 1940 Rang L R 7 
16JIC 443 Ref 15 Luck 290 

933 Ref (1940) 2 MLJ 

393 

17 I C D'SFoll 19 Pal 404 
19 1 C 672 Ref 19 Pat 553 
(F B ) 

20 I C 882 Foil ILR 1940 All 

*36 

22 I C 275 Appr ILR 1940 
All 318 

24 I C 81 Ref ILR 1940 All 
599=194 oAL.J 443 

100 Ref (19.10) 2 MLJ 

903-44 CWJ^ 957 (P 
C ) 

26 I C 48G D ss ig Pat C70 (F 

B) 

— : — 939 Ref 15 Luck 537 

27 I C 15a Ref 15 Luck 19 
61 1 Ref 44 C W N 240 



CASES rOLLO\VED, OVERRULED, ETC 


flSlCssfifoll 19 rat ^94 
957 Di« (iQjo) a ML.J 

570 

S9lC.t99ReI 1940 A L.J 348 

572 Rcl St 1 -ah 63 

30 I C 956 Ref («g|o} a \t L.J 
Gij 

34 I C. 407 Dist 1 L.R. 1940 Ml 

338=1940 A UJ 344 

35 I C 614 Foil (1940) a \LL J 


. (FB) Ref 15 Luck 
376 

39ia950Rcl tjLuck 545 

99» Foil 19 Pat 30J 

40 1C 418 Rel 1940 A L.J 348 

42 I C. 803 Appr I L.R 1940 

AH 253=1940 A L.J ir8 

43 I G 537 Com (1940) a M L J 

502 

44 1 C 557 Rel 1940 A.L.J 174 

= 1 L.R 1940 All aas 
47 I C 997 Dut 15 Luck 332 
49 I C 93 Foil 19 Pat ao8 
51 1 C 37a D«t 15 Luck 509 
5» IG 497 (PC.) Rel ai Lah 
60 

53 I C 8 Due 19 Pat I 

593 Ref 15 Luck 487 

35 1 C 5% Not Foil I UR. 1940 

231 

■ 766 Appf ILR 1940 All 

542-I94oAUJ 470 
S 7 1 C 90J Rf] I UR. 1940 Nag 
198 

39 1 C 873 Ref 44 C >V N I tog 

I 8 85 Rel 31 Lah 60 
A)IC 759 Ref 44 OWN H03 




Gi I C tSoG Dm - _ . 

Cal 486=44 C W 1 
C2IC S^Rel 52* 

6j 1 C 35t Appr 1 UR 1940 AH 
3a5*»WoAUJ 174 
Ca I C 631 Ref 19 Pat 433 

671 Ref 15 Luck 290 

69IC.992F0II 2iLah 363 
75 I G gw Foil I L R 1940 <M1 
136 

77 I C I Appr I UR 1940 AD 
542= 1940 A UJ 470 
71O Rel (1940) 3 NJ L J 

57 a 

79 I C O81 Ref (i9|o) t MLJ 

605 

80 I C 456 Ref «. Rel 13 Luck 

t6 

87 I C 735 Dut 19 Pat I 
90 1 C 639 Rel 15 Luck 321 
pt I C 69 RcT 1 UR 1940 iML 
23 

ga I C 516 Ref 19 Pat 433 
95 I C 3*5 Di» »94o Rang L R 
»5« 

43a Ref 15 Luck 112 

97IC sSSRef 44CW.N 383 
loi I C, 674 Di»c >9 Pat 354 
log rC 27a Appe XLR 1940 
Alt 542 

2 73 Rel >94® A-UJ 470 
——778 Ref 2> Lab Go 
ti6 1 C 308 R^ 1 LR 1940 AU 
100 

117 I C 398 Rel 43 Bore UR 

750 

183 I C 625 Ref 44 C W N 586 
127 1 C 841 Ref (1940) 2 M UJ 

3*6 


‘34 I C 594 Rel I L R 1940 All 

33 

139IC 1C6 Ref 1940 Rang LR 
tag 

>46 I C. 26 D;h >9 Pal 870 

(f C) 

——233 Ref 44 C \S N 368 
151 I C 290 Dim 44 C AV N 55J 
153 I C 462 AppI (i9|o) ‘ M L 
J »31 

‘55 I C 610 Foil 19 Pat 870 (F 

B) 

156 1 C. 919 Ref i94oRangLR 
129 

1G4 I C 713 Disj 44C \\ N 352 
>71 I C >3 ReJ 15 Luck 3 j 7 
l?7 I C 659 Ref 44 C R N aSj 

CRIMINAL LAR JOURNAL 
la CrUJ 444 Foil 1940 Rang 
UR SIS 

— 463 Rel ILR 1940 Kar 

45» 

13 CrUJ 536 Rel 8i Lah >43 
17 CrUJ 488 Di 5> 1940 Rang 
UR 244 

37CrXrJ >>>Rel aiLah 143 
89 Cr UJ 274 Con» >940 Kang 
LIL 502 

32 CrUJ 809 Ref 1940 Rang 
LR 244 

34 Cr UJ 311 Foil 42 Bom L R 

857 

-3»7 Appr ILR 1940. 

Bom 709 

37 Cr UJ 385 Due 1940 Rang 
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I— INDIAN DECISIONS, 


ABADI j/i- (1) Lasdlord AND Tenant * I 
(2) Co SHARERS I 

'AbaiJonminl— Proof of tnUHhon — House left 
tn Jiirepotr anJ not riimll—lf Heeessartlf proves 
obsndon neut 

A ten4nt who abandons a site leaves the site to 
revert to the tammdar Id such a case proof of mien 
tion to abandon is necessary The mere fact that a house 
IS left in a dilapidated candition and is not rebuilt does 
not necessarily prove that the tenant means to abandon 
the site or lead to the resalt that the samindar is entitled 
to enter upon the land {.Alltop J) MiSRt Lal p 
DUROANaRAInSingk lh9IC 623«>13BA J09a 
1940AWB (H0)m-1910BD 213- 
A I B 1910 AU 317 I 
Lietttee to imld—Bui dmg put up leaping a j 
porlienat K\iin iSiT'*»Zi—f!igiti of iMe lieentet 

Where a person was given a licence to build a house 
cn a piece of land m the abadi and be proceeds to build a I 
house keeping a portion of the land vacant to be used as 


ACT or STATE 

ABATEMENT See PRACTICE— APPEAL— ABATE- 
MENT — C P CODE O 22 

Of rent Se (1) LANDLORD AND TENANT 

(2) Transfer of Property 

ACT— Leases 

(3) Various Tenancy Acts 

ACCOUNTS 

See alto [.D DEBTOR AND CREDITOR 


——Sun for by CO owner See CO OWNER— SUIT 
FOR Accounts 

' Suit for— Relief when tan be granted 

A right to claim a statement of accounts is an 


snit whether against bii 1 censor or against any third 
party As against the I censor the licence is unrevocable 
onder S 60 (£) of the Easements Act {Colluter J) 
Azhar Husain v mansab 

189 10 835-13BA 139- 
1940 A WB {HC1290-1940ALJ 354- 
1940 BD 187 A IB 19 10 All 324 
•Tenant's right to transfer — Difference between 
rural and urban areas 

1 1 the United Provinces generally the 
rural areas or agricultural villages are not 
transfer houses and the si es of houses but 
entitled to transfer the materials of whi h 
are bu It But the tenants in urban areas are entitled 
to transfer the houses as they ‘land upon the r sites 
and the ng 
urban area, 
lary right 
samindar o 
right of esc 
case of the 
succeed hi • 

Narain S 


rights According to the terms of a lease the lessees 
were liable to pay rent at the rate of Rs 10 per month 
but if tb* lessees were to sub let and recover more than 
Rs 60 per month they were also bable to pay }tb of 
the excess to the lessors The lessor alleged that the 
lessees had failed to pay rent according to the terms of 
this lease and sued to recover certain sum as rent and 
also claimed rendition of accounts alleging that the 
lessees were realizing more than Rs 60 per month, from 

tion of accounts could be 
■ •LALt' Ram KICHHFAL, 
-A 13 1940 Lab 120 
I ACQUIB3CENCB See alto ESTOPPEL. 


ABANDO' ■■ 

— -Of I , - I o. 

“—Of holding J«(l) The VaRIOLS TENANCY Lucknow was the property of the owners of 
ACT3 I the booses id posiessioo The Crown thus waived its 

(2) LANDLORD AND TENANT I right in favoor of the occupiers of the booses and not m 
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ADMINISTEATION 
favour of the original owners of the sites 
Vorkeand haihakrtihna, JJ , on difierence of opinion | Art 28 — Failure 


I ADVESSi: FOSSBSSIOK 

I Regulations for preventing collisions at *ea 

' give Sound signals to countrj' craft 
■ ■ " — r " )i 4 YoosuF 

f . • 

I ! ■ !( '"•ISESie 


' I 


ADMIWISTEATION 
i'rrfl) INSOLVENCV 

(2> pjtESiDENcy Towns Jssolvkkckvict, 

s 108 

(3) Successiov Act 

(4) Trusts 

■ 'Adminutratim tutt — Suit baud m dteret — 


estate of a deceased debtor an the basis of a decree 
obtained against him dunrig his lifetime the decree 
holder must have a decree which can be enforced A 
decree the execution of which is barred by time cannot 
confer on the holder of the decree a right to maintain a 
suit on Such a decree Where a decree cannot beeieca 
ted except by leave of the Court of Wards which 
has not been obtained as required by statute, it is a 
decree Abich cannot be enforced and therefore cannot 
give the decree bolder a right to maintain an adminis 
tration suit solely for its satisfaction C J 

and Manthar tail /) LaCHMI NaRavan v 
Mahomed MZHDi 21 Pat LT 917 

' •Suit faf—Maintatn^ility—Suit bttxottn rival 
elamanU 

O 20 R 13 CP Code, makes it clear that admiois 
(rattoR salts are intended to be filed toe (be porposes 
of taking an account of any properly and for its doe , 
administration under the decree of the Court A auA 
between rival claimants to the estate of a deceased per* 
«on, eich one claiming to be hia sole heir, is not a auA 
fnr ar. arrvinftl nt nrnnartv and iot |la due adminiS 


ADVERSE FOSSESSIOhr 
Acgnlsitlon of title 
Animus 

Buiden of proof 

Co belts 

CO owuets 

Co-sbarers 

Essectlalo 

Interruption 

landlord and Tenant 

Mortgagor and mortgagee 

Nature of possession 

Pardanasbln lady 

Possession held wrongdoer 

Possession nnder agreement 

Possession under invalid title 

Presumption as to , 

Religious endowment 

Elval landlords 

Submerged land 

?«(!) UMiTATlON 

(2) LIMtTATION Act, S 28 AND ARTS 142 
AND 144 


— - A cquisition of litle^Possession by tenant Ser 
J939 Dig , Col 5 ABDUL LATJF v NAWAB KhaJAH 
Habibulla 166 10 714"12&0 404 

■ Atauititiffi af thtt^LaV) ef Itmitaiitu itfore 
1877 

Per Aitrrm ,4/r, Even before 1877, the law of 
kmitation was regarded not t mply as barring the 
remedy but also as conferring title on the adverse 
possessor (//atim Ah and Ran, JJ ) KaJNANDINI 


■ r ' 


sion oi the property wroogiuuy 
person daumug to be the heir 
CHANii NaraiN v GhaSX Ram 189 I C 894 
WEt, lM-42 PI.K 145-Al^ 1910 tab 179 


administration SUIT— Constrnctlve trustee— 
Liability of— Extent St* 1939 Dig , Col Z ATISU- 

KHLALf NaTVARLAL 

3 ■ T 


1939 Dig Col 5 Veerabhadravva t* Skethamma 
A.IE I940Maa 236 

i ' ' 'Surdm of proof 

^Vhere the plaintiff sues for possession of an immov- 
able property on the basis of bis title and the defendant 


ADMIBALTY—Collis 

Burden of proof St* ' • 

Sacar Abdullah v S,S "Lllora'’. I 

I.LB (1940)Ear 63=18910 9 = 13BS 16 I 
— — Collnon — Actionability — Cam me of wrone. 


■ Surden of prfof~\yestt and lunglt 
(a"k~preiHmption of poiseiuoit 


land and 


or deader bankrupt— Suit against— Msintainabiliiy I The possession of the heirs under the Mahcmedan 
Ste 1939 Dig , CoT 3 \ OOSur SAOAR ABDUXXAH v ‘ Law will not be adverse till an heir is dispossessed of 

SS •ELLORA*' IJjE (1940) Ear 63* I the property {BIrJi J) ZaIkaB Bi v ABDuR RaK 

189X.O B-ISBS 16 I atAN 183 1 0 872 
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ADVEBSi: POSSESSION 

“ ““C** t'tBiurt 

One cosjwner cannot hold properly atl\er»ety lothe 
other co-owner unless he by means of some overt Act, ' 
asserts adverse posMSMon or deals with the pttrpeity m 
such a manner that hW acts amount lo art ouslerof the 
other cc^owner (_Ttk C^anJ arti JJ ) 

MURLlDKARr AMARNATH 42PL.B 348 

■ “Co owners — Essentials— Co-helrs under Maht 
medan Law— Alienee fnm some— Possession of—* 
adverse to rest 1939 Dig , Col 5 MaNGALMA 
AGANMALr M aHOMED USIF BHORO 

185 10 11-12RS 151 
' '‘Co-o^irs—Onus—PirtoH hctmtng to emntr hf 
taking toint pesttsuo" nnJrr t/ttrft 

here under a decree for Joint pos^ssion a person 
has taken joint possession Ihe presumption ts that all 
formal ties of law prescribed for giving joint possession 
were observed and he thus became a co ow ner In Ihe 
property thereafter The burden therefore lies heavily 
on the other co owners to show that after the passing of 
possession they were so notoriously caclastve In their 


I A.. A Ivo « w 1»< ^ A LL Iwaw 1‘esu. 


( ADVERSE POSSESSION. 

- ^-Etitnhati — \tirtgagt — Sah b) mortgagtr with 
0 mI kntuiltigt gf mortgagtt—Vtnite taking faiMSsion^ 
Paiatntn—I f adxtru to mertgagie under Ertgltth 
1 »iw/gi;pf 

Wberethe mortgagor has sold and handed over pos 
session of the property to the purchaser uithout the 
knowledge of the morigagee and the mortgagee bolding 


AlJt 1910 SlDdieS 
— ■ —E>s*ntlals— Notice of hostile title to owner-— 
Necessity — ^Jeroyati land in Zamindan wrongly believed 
to be mam but later discovered to be jerojati— Non 
payment of rent by occupant! for 12 years — If creates 
I leM free title — Belief of occupants of piopnetaty rights 
I— Effect of 1939 Dig, Cot 6 RamaCHANDRA 

I D£0 r Balaii 1 L.R (1940) Mad 246 - 

leOlC 42=>1S&M 358-1940 MWN 433- 
ATB 1940 Mad 91 -(1940) 2 ME J 673 
-f-tt.Mt ^n-Opennest—If tf be braugkl ta tie 

• le possession in order to be effective 

^ to the knowledge of the person 

• ♦— k«.i r,i>« 'em (hat such 

• at conceal* 


ilAHOMKO AKBAR S' bVED MaKOMED 

42PLB J &E 283 
- - • •C^tkarirt—Paiitttiau aP entire frafertybyea 
tkartri—Preiumfiitau af autter 
Mere possession of the entire properly by a co sharer 
unaccompanied by any other circumstance is not 
cientto creates presumption of ouster (^B N Rau, 
/) QHtJTKATtt BASOOPABHYA f IaOAT TARIMJ ' 
DaSI 71 0 L 3 200 

■ ^Cg~:karirt— Proof 

The parly who sets up the plea of adverse possession 
must prove that the possession was open, notorious ea 


• • e I! running 

•• •• • ■ • wateofwhat 

• . ” ltd yenkala 

• • • • V HASSAIH 

•• "yflijoio 

. true etoner 

—If titteerufii advene foti/ttion 

\A here another is tn adverse po<ses*ion of a property 
Mcbas a hou«e, (he true owner cannot keep bis nghia 
in (be hMse alive against the accrual of prescription by 
the fact that occasionally he goes and et-tys in the 
bouse as a guest for a few days That cannot prevent 
the running of adverse possession {Sinearavefu 
Mudahar and Venkata Ranga Iyengar, //) NaN- 
jAPPASETTYt' IIaSSAIV BEE 45M7BIICB 67- 
17 MysE J 610 

— Inteiropijon— I’erson In possession and enjoy* 
mentof whole nronertv wilbout title— Acouiiition of 


hostile possession and ouster See 1939 Dig , Col 5 ■ —Landlord and tenant— Death of a tenant at will — 

MAIKA» TulSha 1940 ED 36 Suit »e*bi*e son for possession— Hea of adverse posses 

. ■Eitentiati ston— Starting point J'rr 1938 Dig , COl 6 ABDUL 

Possession to be adverse ma«t have certain de6nite KazaCKp SethNaNdlaL 
attributes The fundamental condition is that the LL.B (1940) Nag 269 

possession must involve an Intention to hold as owner —Landlord and Itnonf Pertontn adterte panes 


mutation preneedingj—Rfeet of quent suit for tent against him as a suit for ren by itself 

An order made in a mutation proceeding ts not a cannot «eate Ike relationship of landlord an-j tenant 
Jadidat determination of title or proprietary interest (3r*»y) MeaMKHAc SeraJUDdi*( SardaR 
and may not prr t( create any title Pa»t if accompanied 19iOCaL65 

by overt acts of possession such an order may give use LandlurJ and I Mnl—Poxsesston by tenant 

to an adverse Inference of an assertion of a hostile inle of ad/acctil accreted land at occtipaiiey rt/iyaf— 
{Singamtrlu Afudaliarant Venkata Ranga Iyengar, -tunual viiindalion— Effect of 
IJ ) Nakjappa srm r Hassain BK Possession of u limited mterest m 

45M7inOJt 67-17 MyiLJ 619 property nuy be jujt as much adverse for 
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ADVEBSE POSSESSION. I ADVERSE POSSESSION. 

purpose barring a suit for the determinatton 1 stay o! proceedings to enaole him to institute a suit for 

of that limited interest, as adverse possession * — - • , • • , 

a complete interest m the property operates ! . ■ . ,■ 

bar a suit for the whole property Where, thei • • 

fore, a raiyat takes possession of the land whi ... 

forms adjacent to his holdmg by the riltmg * • 

of the backwater of a river, and enjoys su • ■ ■ 

possession for over a period of twelve yes • 

a^mst the landlord, the raiyat is not liable to I has repudiated the agreement to lease and asserted a 
ejectment although he claims no more than the title adverse to the proposed lessor. Bat if he has a 
interest of an occupancy raiyat Annual inun- subsisting right to maintain a soit for spenfic perfor 
dation of the accreted land does not mterrupt the mance, be is not holding adversely to the proposed lessor, 

raiyat’s possession • .*.r 

the ordinary agricu * . • 

Chatterji, // ) R ■ ■ • 

V Ramsurat StKO.. ^ ui— A.>u— ■ .x »»■> •-.'.■•uii »•!)) me cuiiieiii oi me iJiiuiuiu, ue uu«s 
12 R P 282=21 Pat L T 181= no* purport to hold the land onder any insiroment which 
A J tJ 1«it« T>-» I .. .. I. — - _ , • , _ , 

Laitdli . 

possession fo' 
higher title 
Whether a 

a htnited tei • 

that term, bj uiui. 4«9<.uiuii, auiuriie a uigaei 
title than what was given to him on the date of 
his entering into possession. (Mohotnad Noor 
and Monohar LaU. JJ ) Suaj* 

Prasad 189 I C. 7 * 

6 B R 860=A 


utoi Avwau 001 ijivP 

•^Patusntn under invalid title— Waif imelid— 


' "Mortgagor and mcrigagei ' 
assert adierse possession Su 193' 

An V Alidad Khan * * * 

I Mertiager and morlgagef • 

espe—WAtn advent 

In order to deprive the morigagor of the propeitv ihe 
. L .j 1 , . „u .......... ..'holding 

, lo some 


Premmpiteii at te 

Possession is prima fane adverse and exclusive and 
IS presumed to be as of tight until such presumption is 


Mature of petuuion—D 

Defendant ecntinuing in Poteeut 
tempromite—Sueh peiseesim if 
adverse 

Where after a decree for possession, ar 
defendant therefrom is cotnpiomised and 
thereafter continues in pos ' 

cemed m the absence of a 
the compfomise. It could 
defendant’s possession fo 
adverse to the plaintiff 
NARAYAN V YADOBaO ’ 

1910NLJ ■ ■ 


. appeal by ibe 
the defendant 


I Religieus endowment— Paiieition purporting to 
ie as mutwjlli e! wigf found to ie invalid— If adierse 


found to 
se to that 
.ion by the 
that It IS 
e fact that 


d 

.) 


10 KlTABALti- ANIL BEHaRI nUTlA 

16510 403 -12 BO 361. 
:mPi>itetaon under agreement to hast land— Mature 
ef—H adverse to proposed lessor— Pl’a of adverse pet 
tettion in bar of suit for etf^tment — Suttainoh/ity 
\ persin In possession under an agreement tn lease is 
In a Very different position from a person in possession 
under a lease which has been regisieied Us has no 
defence to a claim for ejectment other than a light lo 
Inslrt Dpin specihc performance of the contract to 
lease, tf he Is sued foi c}*ctment, he can apply for a 


A I tC 1910 All 365 
• Riivl landlords— Land in possession of tenon's 
—Proof refuired. 

Where the land was in Ihe possession of the tenants 
In order that there may be adverse possession against 
the rival landlords, the plaintiffs mu*t show that they 
have intercepted rents payable by the tenants to the rival 
landlords for a period of 12 years prior to the institution 
of the suit {AfuiA-r/ea y.) KALlMUnniN Mia V 
Cakutennessa Diet 100lO 822-71CI.J 232-> 
A IB. 1010 Cal. 317. 
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ADVEBSB POSSESSION. 

land—CoMUQCliTS possession- 

i;’rv. N 

: I *s‘ A : .* i 


I Sobtncfged 
Prinaple of 


|AO&ApaE-EMF!rlONAOT(1922) 8 17 

of the viUiRe In which the plot In question «as 


AORA. PBE : 

Ct-sksfir—^ t/i~ t •• 

Where a M. 

ei lire propert ■ . • • ■ ■ ■ ' 

and U Tests in • ■ „ j, . ... » • 

not entitled to an; share or part in the mahal or xUlage i 
in which the propert; is and is therefore not entitled to I 
rnaiotaiD a suit for pre eniption— even thou{;h he misht 
des ribe bimselt as mu/eteu/fi He cannot be allowed I 
to amend his p'a i in second appeal and anbstilate the . 
Alrnight; as plaintiff {Them, C J and Gatti^ Nalh,\ 
/) BanwariRsmp Mahomeu YaR KhaH 

WWAWR I r* ■ ■ 
■Ss 4 and muaKJar-- 

\\ ajib-ul iJZ~-Censtru<Uen — Ai/4/ to fet 
Where the whole s'-heme of the Wttni 
tillage unmistakablv indicates that a resurr 
is not treated on the 'anie fooling as a co- h • . 

his natns was m no case better than that of 
pnetor without the tight of having anf »ri - , 

)omt tai da of the mahal or in the adoiiniatration of Its I 
affairs, such a person has no right of pre emption It I 


llfUlU i4L**iSiaA lua--* 

1940 A WE (HO ) 347=1940 ALJ 370-= 
A IB 1940 All 422- 
' ■ Bg 6 and l\~Trantf<r unier S 5 of (At 
RtgnlitltBH ef Soln Ait— Nature ef—Rtght ef pre emp* 


The transfer of land by the CoU‘Ctor under S 5 of 


jj) Mamoan i-Abt> Brahm Dyrr 
ZLB (1939)AU 969»ie7IO 147«12 BA 470- 
• lOlOA W£ (BO)I-AIB 1940Alt88 
■3 4 fl)and(7^ Co sharer— Petty proprietor' 
—Owners of <peci6c plots of resumed muafi— When 
co-sharer*' Stt 1939 Dig Col 10 H • • 

Shaharvar Khan tLB< • 

18610 S38-12BA 465-AI 
■B 4 (1) and (7)— Oaners of 
resumed moafi —If ‘co-sharers' - • 

aaninistration of the affair* of the tnah 
Jr/ 1939 Dig , Cot lO CHIRANff L 
L«- 185 I C 861 • 

A**. o 


■ ' — S 7 — Intention ef— 'Right ef non^ngriculturist 

to sue for pre empiien ef B mdelkhani land if affettei 
The intention of the Legislature in enacting S 7 of the 
Pre emption Act was to ensure that *0 far a 
Ikhand land is concerned non agnculturlstii 
• I be permitted to pre empt only !f they had 
outamed lhe«anctionof the Coll*ctor to Institute a auK 
for pre-emption The right of a non apriculturist to 
msiitote pioceedings for the pre-emption of Bundel 
khand land IS preserved by the provisions of the Agra 
^e emotion Act {ThemJCj AUtep an t Ganga Nath 


etereiied ' 

A suit for pre-emption does not he against s sendee 
who on the date of the lale sought to be pre-empted had 


. ( A «u. ... ..,se of the right of 

• ■ See 1939 Dig . Col 

:: ' ' • • ■ 18610 66S- 

■ :• I39AJ,J1147= 

A IS 1940 AIL 90 

S 12— SuS divitien of maAal’ meaning ef 

The expression *snb-divi«ion of mahal occurring in 


but iras deprived of that property during the pendency 
of the suit for pre-emption the right of pre emption 
cannot be exercised in Such a case, as the tight of pre 
emption did not exist on two of the three material dates 
Ahmad, /) ALIMUtXMi r MaNOSIED 
KHaUL. 1910 AI.J 669- 

1910 A WB (no)475=AlB 1940 AU 478 

~ '“S 6— INapbuI an eenUmptated tg 

Where in a suit for pre-emption the plaintiff prodneed 
amj;i4 a>/.urs which purported lobe a •/-wexof aD 
the villages |n the pargana, which recited a custom of 
pre-emption, while the defendants rel ed upon a wa* ml i 


19U1C 2U-1SBA Ibb- 
1940AW£ (nC)349 = 1940 AEJ^ 391 = 
AIB 1940 AU 368 
■ - S 15— Refusal to purcha*e by manager of joint 
liindw family— ^uit by any other member for pre- 
emption — Maintainability See 1939 Die Co! 12 
KR|CH^A Kumar r Hansinch 186LC 845 = 
12B.A 453=AJ.B.1910 AU 86 
— -5 17— Actual price— 1 ems of considera ion paid 

In fact— Pre emptor if can question J// 1939 Dig , 
Col If ANASTRAIC BHArWASRAI 

18710 4-12 BJL 461- AJJ: 1940 *<> 
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AGEA PRE-EMPTION ACT (1922), S 17. 

■ 3 17— Actual price— Onus Sre 1939 Dir , Col. 

12 AnanT RAI r BhagwanRai 18710 4-» 
12 BA 461‘=>AIE 1910 AH 12 
— ■ S \^--Dife)tdaHt becemiug te-siar/y itffire suit 

•—Diote, tf tould be passed. 

Where before the date of a su 
defendant vendee had be-one a 
by reason of a deed of gift execut 


I ADSA TENANCY ACT (1926), S. 12. 

[ ■'“S 8 {IB)— Crate — A'ature ef-—Cbaraeler, >f 

\deitrefed by portion beeomms bereft of trees— TeUlo be 
\isppliiJ—F sitting of Inal Cou't—Interferenee in 

I appeal. 



GAM. ‘ 1881C 386>12BA 13» 

1910 A.WE (H 0 ) 2f‘'' - • T " 

AGRA TENANCY ACT ' : ■ 

—Pattteon of— Summary o 
protntiont of I be At! 

Summary of conclusions . 

consideration of the several 

Ajtra Tenancy ^ct (1) A nuuiu>.i ut ^ tow.i.> nv .... i. • 
tenancy are co tenants (2; These co tenants are joint 


abandonment or in any other way except by death, the 
rights of the remaining co tenants are not affected but 
they remain as joint tenants of the whole holding 
(53 If one CO tenant dies, his interest does not pass by 
sarvivorship to the other coten8"f« whether the* are 
joint in estate tviih him or not 
successors according to the order 
(6) If there is no each heir, t 


•3. 3 {15)— Grove— Test— Greater portion of 


.Ss 8 hod 60 — Agreement at to enbaneement by 
more than 25 per tent —How far valid. 

Where there IS an agreement for enbancemenh by 
' more than 25 per cent, accord ng to sab>Cl (1) of S S 
of the Tenancy Act, the agreement is void “to that 
extent" and according to sub Cl (2) it is void “if and 
in so far“ as It purports toenhance the rent otherwise 
I than in accordance with the provisions of the Act 
Hence the agreement IS not wholly void bat is valid to 
the extent of 25 per cent {Harper, S M,) NaViN 
- c.M.vn 1940 BD 444. 

• ' • agreement as to ex pro 


— S 3 (4)— ‘Sayar’— Claim for a share In weighing | 


—If avattaUe, 

n s; R nf |hp 



vjiuve iiKUiis a speviu.- pitxc ui ijii.i iiatiigiiees 
pUntel thereon Boas to preclude the area when lb* 
trees are full grown from being ased for any other pur- 


I contract between the parties Is an oral one and the 
tenant has not contracted himself out of his rights under 
the Act the tenant does not forego the right of commu 
later on {Harper, S.M and 

" '• rStrtCHn shukurukkah 

. OBD 621-1940 0 A. 1100 <■ 
1940 A WR (BB )204 
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AOEA TENANOY ACT (1920) S 17 


I AOEA TENANCY ACT (1926) S 2S 


fntliTj cf ittaflt if U-Ant I Act, bat which (or tome reason or other (ailed to convey 

—Iftn imfrejtmeni' — .S W),$f iilpttenint | those rights adeqoately Any flaw In the execatlon of 


the iiehu of the landholder to realise trie rent of the I at dawtaftt 

holdinn as and aten ■- • ' T 

therefore, constitute • - ■ • ■ ' ■ 

of the landholder ■ - ■ 

ctvil or revenue Cou ■ . ■ • 

remedy by way ofej • «• •• 

fixed rate tenant the . • • . • 

Act barring suits for injunction or compensation against 
a fixed rate tenant Where a fixed rate tenant to whom 
land nas onginally let for agricuttural purposes proposes 
to build atemple thereon, It amounts to an act Inconsis 
tent with the purpose far n hich the holding was let and 
hence the landholder can sue the tenant for compensa 
tion or for an Injunction and such a suit is nciiher 
barred by the Ten tncv Act nor is it by 
cognisable by the Kevenue Court buch a 


transaction, costs of such ejectment may be awarded as 
damages. Irrespective of the time when they were 
incutreJ (,/ftrfir, S M and Satki, J I/) Mani 
RAMS' Stt! NATH SINGH 1940BJ> SSS*- 

1940 AWE (B E ) 169 
■ 8a 19 40 asd 41 — Slalutary Untnt—Tananl 
undtr dud fner If Act ef X926 conftrrtnf eccupaney 


upancy 


If several ca sharers are tn a mahal and one or other I Sytt far parutifn—Efiet »f paruufH praetfdititt^ 
‘ ‘ • I » ^ I . > I . 

* * • • Ace a 

• * • . • . ighl of 

• ibsisls till the date of the decree by 

• ■ ' : * • • . It follows that the loss of the right 

■■ ■ , • . after the date of the decree of the 

• • ’* !• ss ' • • • immatenal Where it appeared that 

■ i l‘ * ■ ' S'*. c) filed an application in the Revenue 

— , ■ ■ , • • <artition and either before the institu 

{S)~Befu,rrmtnti — If laltifitd iy atUUaUfu icftrt I tion of a suit for pie-empiion or daring lU pen*- 
QamMngf Idency m the trial Court the partition proceedings 

Where an occupancy tenant admits other persoos as I was iJiawn up aud confirmed by the Collector according 
■CO tenants in the occupancy holding by means of an ^ ^f the l.aad Revenue Act as a result of which 
agreement which is attestec ■ ■ • • ■ ■ , • • . 

attestation is not sufficient ■! •• 

Tenancy Act because it relate >■.»•, • 

which necessarily exceeds a*' •• • •' ■■ 

such an agreement does no*. *, • 

regarding registration laid dc • • * ■ ■ ■ ■ . , 

illarper, S Al and Satia " •••• •*.- . 

PhulSri 1910EP 224- ! -I ■■ ■ 

- —8 18 and U P LaE ■* .*■ . ■■ • 

cf prfeiedmgi w » ' ■ *■ ^ • 

Act, mtt prfcefdttigl undtr 

dtl-'If ^uUttn rnttttn { i,r»u A.\Va* lU C > oil“Al_u luauAu.4Ii 

It Is not possible in revision to convert proceeijiiigs I 8 20(2) PrOTlso (1) (b)--‘Proeeedings’ If 
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AGBA T£KANOY ACT (1926), S 23 I 

Where In execution of a decree against «ome of the j 
occupancy tenants the holding Is sold and purchased by ' 
the decree holder, one of the tenants not bound either 
by the decree or the execntion sale, can sue to declare 
the sale void as being contrary to S 23(1) of the 
Tenancy Act and can eject the purchaser " — " » 
passer and obtain hiS relief uith referen 
property and not only with reference to 


AIB 1940 All 210 
3 28 (2) (b ) — Mortgap of ceeufattey rigAtt by 
OH! ci tenant to another — Atunee e/ tHlry~/nfertnee 
Under S 23 (2) (j) one co-tenant is competent to 
transfer to another co tenant his occupancy rights by 


l6 

AOBA TBKAITOY ACT (1926), 8. 34 
BasKaric' Jasmal. 1940 BD 499 » 

1840 AW.B (BB.) 186=1810 OA 1006 
~~ " Ba 24 a&l 35— IViefow of oeeufanty tenant — 
Un haetttf of— If exlingiirthet her tenancy nghtt 
Unchastity on the part of the widow of an occupancy 


Sa 21 &nd 35 (1) {z)—lV$dou> of oeeupancy 
tenant— Re tnarnage—Eff'ect 

In the case of the widow of an occupancy tenant, her 
re*mamage has the same effect as the death of the occu* 
pancy holding w dow and her tenancy terminates as pro 
videdtnS 3S (1) («) of the Agra Tenancy Act The 
right of succession then opened as provided in S 24 of 
the Act It {$ open to the xamindar to recognise the 


At) Gaya DIN S' Babua 1910 BD 66= 

1910 A WB (BB)46 
— — S ^^—Coshartng—Poitiiiltty—Land m pottes- 
eion ef Jub tenanli v hen oeenpaney tenant died— Collate' 

suh'tenants 
tenant there 
the deceased 


! ' 'S HZ—Obiectandteopeof 

The whole object of the legislature in enacting S 26 
of the Tenancy Act i< to make It clear that eieninlbe 
case of persons who are joint in estate, they shall be 
deemed to be tenants in common for the purposes of 
succestioa so far as the tenancy nghts dealt with by the 
Agra Tenancy Act aie concerred It cannot be read in 
any way to mean that even in the case of persons among 


maey tf a bar 

It IS not correct to say that illegitimacy as a bar to 


Verma //) DWARKADASti RaFIUDDiN 
IBB (1610)AII 169-18810 8S9-1SBA 6 = 
1840 A T. T 810-1840 A WB rpr MBftm 


xamindar takes no action on the re marriage, the widow 
remains on as an ordinary tenant until she acquires 
occupancy rights herself and if any one seizes the land 
against her he is a trespasser It is in the option of the 
xamindar to determine the tenancy rights inherited from 
her husband It Is not in bis option to determine or not 
the occupancy rights (,llarper,S Al and Salke JAt)^ 


— S 32 (S) — Sub leate— Validity — Test-Sub- 
lease to creditor' t brother— Leesee, if Protected by S 32 

(3) 

Where there is no obvious connection between the 
lease and the money transaction the lease must be con 
stdered to be an independent transaction and both the 
lessor as well as the lessee must abide by it But 


iraiiKti willow It he so desires {,/larper, SJH ) I fixed rate tenant 
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AO&A TEKANOT ACT (1920). R S5 


1910 RD 480 (1) 
■ “S 35 (I) (a)— Re marriage of of 

occapanc* tenant— EQect 5'eeAGRA TESANCV ACT, 
SS 24 AND 35 (1) (a) 1910 A WJl (B R ) 205 

■S ZT-~AfpIicaiitili~Triitnf(r ef a «f 


\ AGRA TENAN07 ACT (1926). 8 S7. 

" /) Gazi V Ram 

. AWB (BB)67= 

- )AJ,J (Bnpp)16. 

tg—htgkt t»—Donei 
amilf tn fttMsieit 

m er of a Joint Hindu 

. • • ■ after her husband’* 

. • rs do not intereene 

■ reafter continues in 

tift in fsvour of her 
■ ask for a division 

Act 

1940 RD 81- 
1040 A WE (BE) 37 
— S 37— Dtwr»^« of koldtng--Who can ask for— 
Jotrtt groVfAo/dcrs—Acittitilitn of muqsrrardart 
rstkf ht enc — If (an affect tic right of oth-ntoask 
for dtvtnoH of holding 


JtMOKD X/b . • . ' ■ . . 

1940 A WE (HO) 248- : ... 

8 Z^—Dntston of holJir > ^ * 

Rimidyof co-tenant cltisntng t • ■ ■ 

mortgagt* ... . . , 

In dividing up a holding the C< 

the four eorneri of S 37 of the . • , . * ’ ' , 

leaving a co tenant who cla ms to , • i - 

mortgagee to get his rights as»eried and an entrj made ’ tccsijo ^ ... 

in the papers iMcMa S ' ' « • 

mOEDCO-’ • •• IS definite, clear 

S Zl~Dtxiiton of r • . ‘.•f'flJi'r 

^ ^ ,Je (BB ) 74 

— 8 57— .f«»r nnder^Maintatnaii/ily—Coinfro' 
mist fnor to Act of 1926, ntdenemg agmmtnt at to 
tharo-^Bindmg nature 

m m iVhere prior to the Act of 1926 there was a conipro- 

S 37, ^vltO-D, vision of holding— A'oagrce | mi^ between the parlies which showed that there was a 


S 57 and Iiasd Becoids Manai , 

Dnssion of holding— Rtquirowitnts of . 

Private dtsision— Effect— Content of landlord token I 
ean he presnmtd \ 


*, 8 57— Aa>r under— Zamtndar, net a tarty— 

i Utttnon, tending natnre 

If a zamindar IS net a partj to aaaU ander S 37 of 
•* the Agra Tenancy Act the rights of the cotenants d 
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AGRA TENANCY AOT (1926) S 40 
not extingnlshed in \'batem divisions majr be 
formed from the original holding Though the zam n 
dar mav consent to the division aid confer occupancy 
nghts on a party Jn respect of the plots in possess on of 
that pany the rights of the co tenants cannot be affected 
by It for the jamindarhas nosathoriiy to revoke the 
eights of the former tenant" ' 

{_Harper S M aid Sathe / ^ 

^ EH<5tN llLt-lH 

Sa 40 and 41 — Vcqnisition of land — btatntoey 

tenant— Section applicable Su AGRA TENANCY ACT 
Ss X9 49 AND 41 1940 ED S96 

S 44 — Applicablity— Ejectment of oneco-sbarer 

by another as a trespasser—If possible— Proper remedy 
— Suit under S 44-*-DQty of plaintiff to prove title 
Stt J')39 D g Col 20 NjRMAL t> Saqwa 

1940 E D 44 

— .-«3 ^^~-Apphtibtlity—S(Ut of M^Ex'Proprtt 
tsry rigktt ntilMtr lurreudireJ nor rthnoutthtd^Vendet \ 
ZttU igtnta poss^saon if einbt e/ttltd und/r 
Cioiitilian 

Where on theeale of wr- there haa been i 
surrender of the ex proprietary right; under 


b- 

S 

- S ii^Aue/iu/i pir<}iatt of mortgagtto nghl 
— Daghal dehani iiyenJ tinr/ — Mortgagte tn potsemort 


" — Ss 44 and OQ—gJifpowitien by tnt of thi 
to shatert^^Proftr rtmtdy 

Where there has been a forcible dispossession by only I 
one of Several co-sbarers of the patti the remedy is 
under b 44 an"* e nn — 

(Sotif jAf) 

1910 


|AOEATENANOrA0T(l926) 8 44 

21 NANnevt' Mahomed Unos AHMAD 

1939 A I. J (Sup?) 93 
- -8 44— Grant of pittas br mortgagor in posse 
's«on — Subsequent purchase by creditor— Plea of Jrao* 
dnlent trAnsfer— Test-wSiatu* of tenants Stt 19j9 
1 Dig Col 21 SUNDElt I At f SUKHOEO 

1940 ED 49 

I ka laid to tent of theVadar 

Ifftndtrt the Itneet hohle 

[ The mete fact that the lessees df theka land are the "ons 
of the tk tedar is no ground for viliat ng the conuact 
of tenancy entered into bettvecn ibe liekadar and his 
sons five years prior to the term nation of tlie period of 
the tkeka and where the rent is economic and the 
lessees cannot be ej'cted as trespas ers after the 
teiminatioR of the period of the tkeka (.ffarper S kl 
anJSUhe y/f/)MlS4R 4 jodHIaVATH t ROSHaM 
UAb 1940 E D 392 

|- 44— imii/iyy U ijtctme it—Moriiagei of 


KuNOAN JvAl. f lUWHI KA»« 

1240 A W B (BS ) 147 
S kk’-Umttatign^Sutt to get nj of perton 


, iff kk—Sttre (iiliivation ff ta id at khudkastil^* 
If tonfers a rigkt to e/t(t tenant Put »»» by tant^rJoi' 
nd as his kkndkatkt for a 
does not become Its land 
ot aject under h 44 of the 
possession by the Umbar 
r if) Shankkk Lal f 
1840 ED 238“ 
L9l0 AWE (B B ) 154 
• rr remedy of etetfed ter d >t 

tenai t en patttstion a' d 

I reeorded Ot tenai I in chief 

1 Where a sub tenant of a sub tenant is in possession 
after the caplry of the period of tenancy and the tenant 
i In chef bad been ejected under S 79 of the Tenancy 


alto tff’ttted'^RtmeJf of 


——3 ki—Pe ltd nitiio i—tf'rilten eontenl to~~ 
keeeipt for rent for Period of time t ihtegumt to the 
nlUged re ntentnion^ff enough to prove larit/en come it 
tor re a lot tilon 

Where in a sou for ejectment filed under S 44 of the 


Ss 4* 8! 

by porckaier-~ S/utati 
thekaiar 

Where a thekadar is dispossessed by a purchaser 
«bo fia f got his name also mutated the remedy of the 
theltadar is not by a suit orider S 44 or S 99 of the 
Tenancy A'^ r« » . j. 

fl s remedy • . ■ 

landlord ■ ■ , , . ■ • 

Das Oajop ■ ■ , 

• Ss 41 , • . 

third party Inieiest* affected- V—. • >- 

under b 44 S// 19^9 D g < • 

/acaVvaTH PraSaD , • . ■ - 

' S 44--KJecjtnent one- . • 

porscAsloT— Restoration to poisc«sion in respect of yjtf) JUKHO ItAil r LAl* MAHADEO PRaSAD 
another de-ree— .Status of tenant A'rr 1939 pig Col SiHCH 1910 E D 165“1940 A W B (B R )70 
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AQBA TENAKOY ACT (1920), S 44. | 

■ “ flg 44 asA 86 — Rtlaltt^ epplitabililr—yt"J»f^ 
tf sir lands, nal daiming tJr'PrcPrstlarf rtgits— I 
Status cf tenants of wt—LsabtUty to eiretmenl | 

Where the vendor of lands • ’ • 

does not claim eT-propnelary ri ' 

tenants ol the «r become nor ■ 
are liable to ejectment under S ■ “ 

Act and not tre«pa<sers liable 
Tenancy Act {Satie, J M) ■ ■ 

■8 44 — Renudy unier— * 

—Reiolatranl eo tiarer~Proper remedy against I 

Under S 44 of the Agra Tenancy Act a trespasser I 
may be ejected In the case of co sharers they are I 
entitled to joint possession and they cannot, therefore ' 
be ejected under ^ 44 If one co-sharer is recalciirant 
and takes possession of a particular plot !n defiance of | 
the wishes of the lambardar and the other co sha'ers, 
their remedy is not by way of a suit for ejectment under 
S 44, but by wa 

partition (Tioi ' 

Sultan ahma’ • ■ ■ ■ 

ILE (1940) A 1 

1940 (■ ■ . ^ . r 


8 44-^ 

i«r/ eertain lana 

Wherea CO shaiei nas cuiiivaieu a cciiaui i 

land as hu Mudiiastfor two years it does not neces I 
sarily constitute the same as bts severalty git ing him the I 
right to act as its landholder He is therefore not I 
entitled to sue to eject as a trespasser under S. 44 
Agra ■“ * 

posse’ 

M an “ . • » . 


AQBA lENAKCT ACT (1926), S. 44. 

SiNCll ig40AW.B (H.C)452=1940OA. 686= 
1940AL J.S96~AIB 1940 All 455 
' ' 'Sg. 44 and 107-~Suit against Iresp user— Latter, 


1940 0 A 1107. 


8 44 — Smt under— /defences open— Onus. 

In contesting a suit under S. 44, lenancy Act, the 
written statement may take one of two shapes— either 
the defendant will urge that he i« in possession as a (res 
passer and It is then in the plaintlB to show that the 
smt is within time, or the defendant will urge that he 


8 4i— Suit under — Lsmitalion — Starting 
point and period ' 

A smt for the ejectment of the defendant as a ires* 
passer isdue to be broughtwlthin 12 yeatsof the date 


lease 

A lease by one of the co sharers only confening occa ; 
pancy rights is invalid and it cannot create any other 
tenancy It could not confer some other rights as 


■ Ss 44, 86 and 192— fu// of As— Ex proprietary 
vifMi net rfejmrd— Suit irr tjttifnml of imanfi nndtr i 
S 44— Decree — Stay of Proceedings Act, in operation— 
Decree under S 86 if could be passed after. Stay of \ 


.1- • • \ r s 

■S 44— Suit under— Plea in dtftntt— Failure to 
prove tetle set up— Plea of limitation, if available 
thereafter. 

In a suit under S. 44 of the Agra Tenancy Act, et is 
always open to a defendant to plead a tide and on brs 
failme to prove that, to plead limitation {Harper, J 
Af) BUAi Bahadur v Choorahah 

1910BD 192>=1940 A WJC (BB)69(2) 

■ -S 44—Traniferee from eo ehartr inexeluiive 
possession — If ean it erected. 

Where a co sharer in undivided property is in enjoy 
“**■**-•'• '■I- - —jth the other 

alienate to a 

• , ■ portion which 

• . • t with his Co- 

es no right by 

- • relief in a suit 

' , tct. {Bennet 


S. 44— Sir holder— If a 

S 44. 


'land holder’ under I 


parent holding out of which the tenancy was carved out 
as a subordinate tenure, would be in a position to 
«,•— ’V*-— or dies with- 

-• ' • ■ ■ I 1 . . • the land bolder 

. ••.••••■ , ■ ■ ty canrot enjoy 

■ ,» ■ ■ ■ . ■ j ■■pas’er. ( Mekta, 
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AGRA TENANCY ACT (1926) 8 40 
not get extingushed m whatever divisions may be 
formed from the original holding Though the zamin 
dar may consent to the division and confer occupancy 
rights on a party in respect of the plots m possession of 
that parly, the rights of the co tenants cannot be affected 
by It, for the aamindar has no authority to revoke the 
rights of the former tenants in the plots in qaestion 
{.Harper, S M a,id Sathe J MmjOMED KhaUL 
^ Ehs^nULLah 1940BD 497-» 

1940 A WR (BB)]97 

Ss 40 and 41— Acquisition of land — htatotory 

tenant—Sectioo apphcahle Srr ACRa TlifAtiCY ACT, 
Ss 19 40 AND 41 1940 BD S96 

“ S 44 — Applicability—Ejectment of oneco*sharer 
by another, as a trespasser— If possible— Proper reinedy 
— Suit under S 44— Duty of plaintiff to 
See 1939 Dig Col 20 NirMAL v Sagwa 
1941 

“ S H—Apptieatility-~Satt of %\i‘~hx'Prcpr$e 
tiry nghtt ntil&erturrtuJertd nor relinguithe<i~Vendte 
ieUtHginto potsemon if ran eietteJ under S 44— 
Uimilalien 

Where on thesale of ur there has been neither a 
surrender of the e* proprietary rights under S IS (2) 

nor a relinquishment subsequent to the su months pro. 
vided by ia 15 (l) of the Tenancy Act the creation of i 
the er proprietary rights IS automaiicand could be terml i 
nated only under S 3S{/)ofih«A« With the crva 1 
«on of the ex propnetary rights m the ur, the vendor 
becoraes the tenant of the uhole coparcenary body and I 


' _ “ ® ii^Auehon pureAoie of mortgagee'* right 
— Dakbal dehani ieyond limi—Alorlgafet tn ptttettton 
— y f <an b* tued at tret patter ^ 

Where a person purchases aaother's moitgagee rights 
at a public auction but takes dakhal dehani b^ond the 
time allowed, it has not the effect of bringing about the 
actual dispossession of the oiiginal mortgagee Hence 
the auction purchaser cannot sue the mortgagee as tres- 
passer as there has been no dispossession {Mehta, 
SAf) JAISIRI SINGH o BAJRANO SINGH 

1940AWB (BB)60-19iaBD 164 
— “Sg 44 and 99—Ditpoitertten by one of the 
to tharert~Proper remedy 

Where there has been a forcible dispossession by only 
one o' j,|, 

under 

{Both, t 


AOBA TENANCY ACT (1926) 8 44 
21. NANHEVf ^^AHOMED UNUS AH&UD 

1939 A LJ. (Snpp) 92 
■•■8 44— Grant of paitas br mortgagor in posse, 
slon— Subsequent parebase by creditor — Plea of frau- 
dolent transfer— Test— Slatns of tenants See 1939 
Dig Col 21 SUNDER I ALt SUKMDEO 

1940 BD 45 

—8 44— Leitre e/lheka land to tout of iheVadar 
■^Termination efi^tVi— If renders the lenees liable 
to ejectment at treipatteri 

The mere fact that the lessees of theia land are the «ons 
of the //b'I>rdar IS no gfoand for vitiating the contract 
of tenancy entered into between X^t thekadar and his 
sons, five years prior to the termination of the period of 
the theka and where the rent fixed Is economic . and the 
• • * * - »rs after the 

Harper, S 1/ 

. ROSHAN 
>40 B D 392 

■ — S ^i—Ltabiiily to iiectment— Mortgagee of 

proprietary right tahiiig poitetnon 

Tbe mortgagee of proprietary nghts who lakes po ses 
sion of any land which the mortgagor held singly or 
even In conjoneiioo with others Is a Irespas'Cr liable to 
eiectment as such (.Harper, S V and Satie, JAT") 
KUNDANLaI.S' TULSHI Ram I 94OBD 244» 
1940 A Wi (BB ) 147 
- « ^\~l,imilaUoH—Suit to get rid af perion 
tlaying on againiC eonient of retarded tenant 

Where the ejectment is not by the Zamindar then the 
tenant has 12 years to get rid of a person who is staying 
on against tho consent of the recorded tenant {Mehta 
s M) PUTTOO Lal V Sardar Singh 

1940AWR (BS)S3-1910BD Sll 
- .3 Ai-^Afert eHltivation of ta»d at Lhudkasht— 

If eonfert a fight to ejtei tenant put in by lambardar 
By cultivating a plot of land as his hhudhatht for a 
number of years, a person does not become Its land* 
owner and as such he cannot eject under S 44 of the 
Tenancy Act a person put in possession by the lambar 
dstas a tenant (Sathe J Xt) ShankkR 2.AL v 
BiNDA Prasad 1940 EJ) 23s- 

1040 AWE (B B >154 
— — Ss 44 and 99 — Proper remedy of ejected tenant 
inekiefSub tenant of tub tenant in pertettien and 
recorded at tenant in chief 

Where a sub tenant of a sub tenant is in po«ession 
after Ibeexpiry of the period of tenancy and the tenant 
in chief bad been ejected under S 79 of the Tenancy 


Ss 44,99 and 2\2~Diipoisejsio>i of thek.^ia i 

by pnrehaser~.AlutaUon alto eifeeted^Remedy of 
thekadar 

Where a thekadar is dispossessed by a purchaser 
who ha i got his name also motafed the remedy of the 
thekadar is not by a suit under S 44 or S 99 of the 
Tenancy Act for they both refer only to landholders 1 
Ills remedy is Under'S 212 which specificallr refersto a 
landlord {Harp,r,S Al') QAIM HUSAIV o BALdeO I 
DaSBAJOria 1940 BD BOJ 

~ -Ss 44 and 132— Distinction— Proof that no i 
third party interests affected— Necessity for in satis 
under J> 44 See 19^9 Dig Col 22 MUKAT SiHGH V 
JACANN ATH Prasad 1940BD48(1) 

“ S 44— Ejectment under S 79 and obtaining of 
possession— Restoration to possession In respect of 
another decree — Status of tenant See l939 Dfg Col 


■■ iS AA—Re admitiioH—lVriiten content to~ 
Receipt for rent, for Penod of time subtequent to the 
I atleget re admiition—If enoughtepro'e runtten consent 
for ro admurton 

Where In a suit for ejectment filed under S 44 of the 
' Agra Tenancy Act brought on a plea that there had 
been no written consent to re-admission as required by 
S 95 of the Act the defendant filed a receipt for arrears 
of rent and also a doenment according to which the 
tenant was paid a particular sum on account of the 
sale of a tree to the servant of the plaintiff, both having 
reference to a period of time three years subsequent to 
the alieg^ re admission it was held tnatthey uere no 
proof of a wn'ten consent to re admission (Harper 
JM'i JUKHtl RAM V Lai, MaHADEO PRASAD 
SINGH 1940BD 195=1940A WR (BB)70 
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AOEA TENANCT ACT (1926), 8 44. 


I AaSA TENAKOT ACT (1926), 8.44. 


-Ss 44 and tO—RtlaUve atfJtt^Mttr—Vtudtr I SXNGH 1040 A.W.E (H C ) 452“1940 OA 


e/ Hr lanii, nfft <la$mint er’frvfrttiJrf rifAtt— \ 1040 ALJ 696 “AJ K. 1910 Al! 465 

Sfafut efunantt tfM^UahUty t« otctmtnt. j Sg 44 and Vil—Suit agamtt trapasstr— LatUr, 

here the vendor of lands , • r ' '• ' 

does not claim evpropnetary nj -t- • 

tenants of the ttr become non ■ •••• '■'■'i * 

areliabletoejectment under S • - - " ■' * ' ' ' 

Act and not trejpa«sers liable nndef o ‘tl of ■ 

Tenancy Act J M') SiaIDaBIBI* NABO 

1940 BD C 

— S \\.~K{mcdy uniir^Ag~iintt wiam avoth 
■—He^atatrQnt to tkartr—Proftr rtmtdy agaiHtt 

Under S 44 of the Agra Tenancy Act a tre»pas.!*i I 
may be ejected In the case of co sharers, they ate | “8 ^i—Sntl under — Dtfentei optn—Onui, 

entitled to joint possession and they cannot, therefore, I contesting a soit nnder b, 44, Tenancy Act, the 

be ejected under S 44 If one co-sharer is recakilrant I written statement may take one of two shapes— either 
and takes po*session of a particular plat in defiance of ] the defendant will urge that be u in possession as^a lr« 


— -S 44— A'h// unde' — Dtfenttt open— Onus, 
fci contesting a soit nnder S. 44, Tenancy Act, the 


—8 44— ?»// under — Limitatien — Starting 


• 'jectment of the deferdant as a ires- 
e brought within 12 years of the date 


lease by oneof the CO sharers only conferiiiigoccu 1 8 Kk-^Suit under— Pha in dtfentt — Failureto 

pancy nghu is Invalid and It cannot create any other I tet up— Piet tf hmititien, if amtlahli 

tenancy. It could not confer some othi »...•» 

tenants-ln-chief which would confer OP the • • ' he Agra Tenancy Act. It Is 

the right to sue under S. 44 of the Te ' plead a title and on his 

iirarper.SM") Sheo HARAKH t- JAI S. ; ^ ■ id llmilaiion. {.Harper,/. 

1940 BJJ 839 =■ 1940 AW Jl (BB-^ 174 Af) BUM BAHADUR t> CHOORamaN 

^ ^ a940ED 192=1940A.WJt (B.B)G9(2). 

— — Ss 44, 86 aii4l92— S<i// tf/sir— Ae-pruAmfarj' v mt — * i , > 

Ti[htinin ([aimrj— Suit for tttclinint cf u<iJtr ~ B ii—Trantfim/rm ..-jijrtr i.txclumt 

D,„„ 4.4, r S 86 I, .fut, St., ./ '“■'‘"‘'"I P'V"!' U ■" '" ?» 

ProeetJtnrt Act had eonte to an end mentol adefinlte share by arrangement with the other 

,, *. • *'• 7 vf.L..., alienate to a 

■ portion which 

' . . . . . 1* . .. ■ " * • ■ t with his CO* 

‘ 1 • ■ ■ • esnonghtby 

•' relief in a soil 

*, ... \ct. {Sennet 

, ' . ' * . • •• • * JL Wahid 

■ " . .1.* . . ■ - - . S 4'.. . ..f : ■■;940ED.132. 

• •• . ■ ■ *IS * - ndtu) of fired 

question are non-occupancy tenants such relief c(«td noe I rafe <cwurr—.9ru/«r and rtgitt of—Lanilord, if can 
be given. {Harfer, S Sf *■ • t •' •— •— ..e.* 

SlIUKLA r. KaMDIIAM RaS< • . ■ . 

S. a— holder— / ■ ' ■ ■ ■ . 

S 44. ■ ■ 

A nr holder is entitled to hi • ■ 

tenants and he Is a land-ho ■ ’ • i • ■ 

rnotninsoi S 44 of the Ten » e ■ • • 

and Ctaga A’«/4, J ) RaMT ' ' 
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AaBAT£KAKC7A0T(l&26),S 44 AOBA TSNAK07 AOT (1926) 8 66 

S A/) Ganga r. RajdEO 1940 BD 18b one or some of the several plaintiffs cannot wiebdrav 

1940 A WB (B B )18 from the salt ffiihoat the consent of others it applies 
■ "S t/~Sui tenant, tAauntai only tocases where all the plaintiffs have eqaal interest 

chief tenant intbesait (i’erlr, /<!/) MWAPFaRODDIN AHJfAD 

Where m a salt under S 58 of Act If of 1901a t MURTA2A IIUSAIN 1940BPS90« 

compromise is entered into whereby the defendant 1940 A WB (BB}251 

agreed to give op certain plots and concerted to a ■■ ' -S 66-~Suit under— Ccmpramiie-^Reeagniiian ef 
decree for her ejectment from them being passed and artufanef rtghh ef defendanti—Prcinien for enhanet 
thereafter the name of the sub tenant was entered as ment— Binding nature 

chief tenant, the latter’s trespass against the aamindar Where a suit under S 58 of the Agra Tenancy Act, 
commences only from the dateof the ejectment decree was compromised anti the zamindars admitted tbatthe 
and a suit for the trespasser's ejectment can be brought defendants were occapancy tenants, it is binding on both 
within 12 years from that date {Satke J W) parties Botwbere the other part of the compromise 
BHIKRAI V Aziz BandI CIBI 1940 B D 391=' | provided for an enhancement, it will not be binding on 
1940 A W B fB JC ) 2G4 the defendants as the matter is not in issae in a suit 

Ss 44 and 99— IFAo ren /ire nWre under S 58 unless it was properly registered iSathe, 

The present Tenancy Act allows a tenancy to ezist yg/) KueDiT SINCH r MARESlf 1940ED.Z39 = 
w here there is an implied contract to the effect that sent I 1940 A W,B (B B ) 144 

IS payable Hence a person who is recoided as holding " 8 70 — Afflitaiilily — Tenant toitk righlt of 
the land ii/a rai/« fogan can sue under Ss 44 and 99 aceupancf in ferpetuity—No reduction of rent on 
of the Tenancy Act Though no rent is paid, he is account of any ealamily—Slaliii of tenant— If entitled 
liable to pay rent and hence he has acquired ittiMcjltareaiiisienof rent 

rights and so can sue under those sections {/farferA Where prior to the passing of Act III of 1926 
S hi ani Sathe, / Af) SAIDA BiBI t WaLI I tights of tenancy in perpetuity were conferred on a 
MOHAItMtD 1940 AWB (BB}122» lenantand there was a claose that there would be no 

1940 0 A 717*1910BD 376"= reduction in rent on account of any calamity such a 
1810 A Ii J (Sopp ) SO tenant is cleaiiy a non-occupancy tenant Such tenants 

S 60— Agreement as to enhancement by more cannot gel abatement of rent on account of slump m 

than 2S per cent— Extent of validity See AORa prices and would not be entitled to any reiJii««ion iv 

Tenancy Act. Ss 8 and So 1940 E D 444 i reduction of rent m the case of SBCh tenants jsgoverneo 

a 61 ASM , r A.„„M ' •» s rooi ;k« a.-. T,;..=j,_An J-mmi s v -«■' 

DHt\ of Court in 
eiiianeement of ren 
mind 

It IS desirable tha 
as well as abatemei 
disposal of suits T 

to be taken into consideration in deciding a suit for en- 
hancement or abatement of rent and the fundamental 
factor that would determine the rate of enhancement 
or abatement w ouid be not the price factor but the fair 
and eau table rate of rent nrevsdine in oeriods of suffi 


1 188 X c’ 611 -iVr a 4Z7« AiB 1940 AU 44 

' ——8 6Q—fieetinent—£ateniiont of time— Final 
( conditional order for eieetmint—Frefnety 
I Whereafter several extensions t^e Co«tdj^ects^lhe 


to arrive at lhatone must take prices for a period of five 
years at a'xiut the time of the lease of the holding and 
compare it with those for a period of five years at about 


S5 68 and 63 and O P Code, O 23 B 1 (4) , 

—Suit for eiectment —tVho can ple—Smt by mortgagee 
tifoiteeiioH — Alorttagort altoadded cs eo platnitfft— , 
Mortgagee tf can uiifdrauA—Competeney of mortgagor 
to continue mil alone 

» . j <, eo < Tenancy Act 

dhofder 0^) 

• A mortgagee 

the tenants 

situated in the share mortgaged for the mortgagor loses 
b) hit mortgage all rights of making collections Con 
^sequently under S 63 of the Act of 1901 It is the mort- 
gagee who has a right to file a suit for ejectment and 


I ^AIK^ HIDAVATUI-I^H KHAN 

1940 A WB (BE) 9S(l)=1940ED 369(1) 

S 8S (1)— H applies to fixed rate tenant Set 

AGRA TEN ACT, Ss 34 (1) 82 (1) AND 85 (3) 

1940 A 1/J 261 

— S 85 fS)— If applies to fixed rate tenant See 

ACra Tenancy ACT, SS 34(1) 82 (1) and 85 (3j 
I 1940 A L 3 261 

3 86 — Applicability See AGRA TENANCY 

ACT Ss 44 AND 86— RELATIVE APPLICABILITY 

1940 RD 397 

— 8 86— Defendant's possession found to be as 

mortgagee— Ejectment as «ub tenant— Validity See 
1939 Dig Col 25 RAMESHWAR PRASAD P KHEDAN 
KOERI 1940 BP 71. 

" - S 66—PerteH recorded at tub tenant claiming 

to it mortgagee— Holding of land m heu of intereil— 
If ean he etetted at mb tenant 

Where a person w ho IS rerordecl as a sub tenant in 
the papers claims that he is a mortgagee to whom the 
’ I'nn '-a period of three 
• possession If the 

. 1 sab tenant and 

r he Tenancy Act 

• • ■ MlSRI LaL p 
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AG&ATSNAHaTACT(19Z6).S 66. 

Kala^Nath 1910 B.D 122 (!)• 

1910 AV7.B (BB)49 

■■■ 8 %Q-~Snl unJtr^Pfritn in nctiidl tnllii'n I 

titn ntt imfleaJtJ—V>iV,ht\ (Ichinl— -£iTVr(— /Vr/Mt t» 

(ultn*litft,ir liauU Hnhr O 21, A lOl I 
Where In a eiiit un'ler b 86 of Ihe Agra Tenancy I 
Act the person In aci-al cnltiea' ' * ■ ‘ • 

impleaded as a party, and the • • ■ ‘ a 

formal is also obtained <*• ■ 

person who is in actaal cultiva • •• 

been made a party to the suit • i • 

for him to file an application ender O 21, R 101, C P ! 
Code itis possession should not be disturbed until Ibe I 
deaet bolder taVes proceedings nnder S 41 or any | 
other provision of law (//aeyrr, S Af anJ St'At, J 
At) DHUPAN o RAM DEO UASS 1910 BD 462- 
1910 A W.B (B B ) 216 
■ —3 ^^^AttUtahxh<y—Suit far reitaraiiaH af 

foittitian an tAt greunj af iHfgat aitttmml—Ha praaf ' 
af fraud 

here a suit is broaght under S 99 of the Agia 


AQBA TEHAKCnr ACT (1926), 8 121 
\,H4rP4r,J At) BALtl RllAR t- NaKCHHKDMaL 
1910 B J) 122 (2)- 1910 A W B ) 6l (1) 
■88 lOS and 107~-^«»’rrwrf/r m favaur af ant 
aftkt ta-tiarert—Ltgality^KetpafttiSl/ilf far rint — 
WktH reauli ttau 

Where the surrender is In favour of one of the Co* 
•• • •■••'■A tenant cannot 

> ••• » . V ■ . ■ rent by merely 

mm • . • • • landholder takes 

f ■ * can he avoid it 

■ ,■ ssion during the 

years In suit If he was dispossessed against his 
stbhes, it Is op to him to get the other person ejected 
under S 41 of the Act and then formally surrender to 
.tbevtbole body of landholders Till then bis liability 
I for rent continues (tlarfer S Af and Sathi J At) 
iMANCAtCMANDv RaSOOLBUX 1910 B B 627 
[ - ^8 Xt/f—Aiandannent—Vin Ititing tn af tuh 
I tenant— If tan eemliluU 

I Where a holding is an ancestral on» uiih occupancy 
I status, the mere letting in of a sub'tenant could not 
■ • ■ ' . ‘ ta,S 


M and Salke J At ) iHAKRAo llRA RAM 

1910 BB 222-1940 A WJC (BB)87 
99, 12l»l28““ZJuy««i«on fram land tan 
aliluling levtralty af (Ir dtfendault—Praptr rtmedy 
af glainti/f 

Where the plainttS IS dispossessed from land consil 
tutingthe KveriUy of the defendant the plaintiS's 
Tcnedy, If any lies under S 99 of the Tenancy Act and 
not by toit under Ss 121123 On the (acts it «as 
4/fif, that where the sale was in effect o*ipectfic tlr 
plots and es propneiaty rent was fiied and collected by 
the vendee alone, the land constituted the severalty of 
the vendee (.HarPtr S At and Saikt, J At) NEHAU 
SibCH v HaRCHAMU. 1910 BD 447 

" -8 i^—Aftre pitaaf kaldiHg ikraugh tamndar 

—SuffitUHty 

Per 5i<Mr JAf—\i ts not enough fora defendant 
■merely to say that be is holding 
zammdar in order to make S ‘ 
must be something more than . 
shadow of a title {.Harp/r, S’ , 

Ram lagan Kursii v Nagesa 

1910 A W B CB B ) 18 


3 99— Proper remedy c 

chief— Sub-tenant of sub lenar 
AGRA Tenancy act. Ss 41 an 

194 \ ■ : 

»'■— -5 99— Jurt under — Preprietr^Ejetlment— 

AftU) Itaie — ’ijtcttd tmant rtilartJ la 
/■roirrt^AVw Ititet't rtntdf 

W here a tenant is ejected under S 8] of 
Act and a new lease of the holding Is grant 
rent tenant and he gets into pos<ess{on c 
subsequently dispo^^sessed by the former te- 
of the cancclUlion of the c]eotment order on review, 
bis proper rernedy is by a tun undir S 90 of the Ter»» 
ancy Act {.Satke, JAt) DuRGA PRASAD p RaM 
AUTAR 1940A.W£.(BB.) 165 

— . 8 09 (1) (lUy— 5'Krr tar tampentaUan far am 

praeetnrnt—ll Im, takrre lAert Aat ietn matter an 
ettitment nar taping out af Petteinan 

A salt (or compensation for improvement which Is 
only a consequential relief cannot be when the terant 
bus netther l^n ejected nor kept out of possession 


. ■ . 211 

' ‘ avail 

able See ACRA TENANCY ACT, 8s 41 AND 107 
, 1910 BD 526 

— - -8 lOl—Aiandanmenl—SuA-telling when may 
amaunl ta 

The general rule i* that when a portion of a holding 
1$ Sub let, the u<ual presumption about abandonment 
froin part of the bolding cannot arise, but where the 
I area has been let oat to mote than one tenant and one 
, of these tenants who finds his position insecure takes 
shelter behind the recorded occupancy tenant it la a 
I case of abandonment of a wholesale character (0 which 
I the general rule vrooM not apply (d/el/a, S At) HaRI 

I SliANKER lal V Badri hmoiu 

1910 BD 79-1910AW.B (BB)24 
— — Ss 307 44 anfl 99— A^ew payment of rent— 
One af tki te^iharirt if ran fate petstutm en the plea af 
atandanment—Carretl proeednre—Effeet af mat fettaa 


j sharers takes possess on of a vacant plot of land, he 


' —8 Vil{Z)-APtlitaUlily 

In the case of a tenant who is ousted by forahle 
I oossession by third party the period of five years limita* 
I tion imposed by S 107 (3) cannot apply and the period 
during which be is at liberty to regain possession Ir 
.twelve years {Satke, / V) BaSawan KHaN v 
Suciirr KOERI 1940 A.W£ (B B.) 124 - 

ig40S-D 81S-1940AL7 (Sopp)21 
I « 8 121— 5«ir far deelaratian—AfaiHtainaiihly 

,—latt af pattetnan mare than 12 yeare pnar ta nit 
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AGBA TENAKOT ACT (1926), S 121 
here a te ' 
prior to h!» su 
declared an oc 
cannot obiair 

possession ( ■ 

SINGH 3 

— — S 121— 5'n»/ t^’’ dtdaratieti - IfAfn tan /te~ 
Pertont ontt ttt poiuifton if can tm undtr S 121, t» 
rtgiin posuisien 

A ca<e for a declaration nnder S J2l of the Tenancy 
Act can lie only rrhen brought bythoseaho have nerer 
been id posses.ion and may not immediate^ des{t' 
possession or are in possession but their nghts as 
tenants are denied Tlie remedy is not open to a person 
a ho na$ once in possession and «bo is seeking to regain 
possession {ffarper,SA/ and Salkt J A/) NEHAL 
Singh v Har Chano 1910 447 

— ~'-~S 121— •Stt// under— -Anetitrat halding— Entry 
iH name of one branch only — Eildente of teparatton— 
Declarationat to eo tenaney if tan he made 

Where the Eolding nas ancestral bocforoter^O 
y ears and over after a settlement only one branch of the 
family has been shovn In the revenue records, and (liere } 
was eMdence of separation the membra of the other 
branches cannot obtain a declaration to the edfect that 
they are co-tenants {Harper, S M) ASHRaP KHAN 
s-SahESKHaN l9iQAVl:& (BJt)I60 

■- — 83 I2l and 123 Smi under^Eijred rate 
tenaney, purthattJ by member of temt Hindu family 
but treated at tepjrjte—A/ergtr-^iiui 

Where a fiaed rate tenancy is porebased by a member 
of a f lint Hmda family but it is treated as separate from 
tbeoiher piopertiesand tbeentriee are infavooroflbe 
son of the original parcba<er sanccit) most be attadied 
to existing entries and cbe onnt lies beanly on the 
recorded sab-leaant abo claims a declaration that be is 
a tenant in chief, to show that the eaisciog entries were 
wrong and that as a matter of fact the fixed rate ten- 
ancy had no legal existence and that it had determined 
onaccosntof merger {Mehta SM'iSxts. AHiRt 
KeSkOPRASaD Rai 1940 B D 6> 

1940A WB (BB)11*>1910 AEJ (SoPP)3 
— — .18 121— ^»>t under— Afam yu^siton for eonji 
diratiffn— Unexecuted dteret for e/eetment agaimt rteu 
paney tenant — Effeet on oeeupaney right 

here a suit IS under S 121 of the Agra Tenancy j 
Act, the mam question to see is who is 'n oo»ession 


[AOBA TENANCY ACT (1926) S 212 


■ — — 8 121-~Suil under— Poiteuten anerted by one 
party but dented by the ether— Absence of titite— Remand 
for frtth ditposil 

U here in a so t under 5 J21 of the Tenancy Act 
po<se«sion is asserted by one party and denied by the 
other and there bad been no specific is'ne on the point 


compromise is entered Into between the parties, some of 
whom were minors fixing an enhanced tent hot the 
necessary sanction of the Court was not obtained the 

• - . . '--neditscpen to 

• • • inceliation of 

• , • . I deeiaratlon 

. IZi of the , 

• , • ' • • • for the first 

• . • • • I a sut nnder . 

S l2l as long as the tenancy lasts and (he samel 
grounds can be taken in a suit under that section toques | 
lion Ihe validity of the compromise as could be taken in i 


HUSAIN W KeDAR StsCH 

1910 A.WB (Bll) 132(1) •=1940 0 A 780 
- - 'B 127 — Agreement to confer occupancy nghts — 
Attestation before Qanongo — Sufiiaency See AGRA 
Tenancy ACT, Ss i7(5)an0I27 1919 B.D 224 

Ss 132. 133 (2)~/>rrw for arreart of rent— 

Form— Different helJinge— Separate tpetifi^nfton of 
amount— Heeettily 

If a decree for arrears of rent in respect of different 
holdings does not «pecify separately Ihe amount wund 
doe in respect of each, the decree woald fiamto » «« 
asideandthe case remanded for preparation of fre<h 
d«ree in accordance with S 133 (2) of Iba jAlL* 
Tenancy Act and for fresh proceedings under S SO 
(Harper, 9 M and Salhe, / M ) BUD« A a JwaLa 

Dgvj 1910 BE 651 

— S IBi—Pretumption under— Retretpeeltve 

appheaiion^Refutation by eontmuotes entry 

The presumption allowed by S 181 of the Agra 
Tenancy Act does not apply to tent free grant! prior to 
theAetofj926 Though a grant is not made as 
required by S 123 by a registered instnimeut, there 
may suH be a prenmption In favour of the grantee 
but (bat can be refuted by a continuon* entry w the 
holder as an occupancy tenant (Mthta, S M and 
Harper JM) RAMAD«VIt» CHURA SINGH 

1940BD 8Z-mOAWB (BB)29- 
1940 A XuJ (Snpp ) 9 

S 189 (bj — Kbldmatl tenant— Eieetment — 

Dmitatiim— Starting feint 

According to the provisions of S 189 {b)ot the Agra 
Te"a«cv Art in the case of a JCMmali tenaut, when 
'oes not require Ihe 
years of notice to Ihe 
e no longer required 
Vehta SM} ANOPJ 
1940 BD 1S4= 
10 AWE (BB.)62 
arreart o! profits— 

t provides for a period 
f profits in respect of 
o the corntnencemerit 
of Ihe theka and tor arrears which remain due at the 
expio of the thtica A thekadar has a right to recover 
any arrears remaining due at the expiry of bis theka, 
provided he brings his suit, within one year of the expiry 
of hiS theka {Them C J and Canga Hath /) 
HaRDaval ir . • 


-S 212— Applicability — Remedy of dispossessed 

thehadar against purchaser See AGRA TENANCY ACT, 
Ss 44 99ANTJ 212 1940 B.P 601 
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AQB& TENANCY ACT (102G). S. 226 i 

— ' Si 22G and 229— AkUjnte from co iharrt of 

pfoEis— ProGts on accoofit i ' . * 

l939DgCol34 lillAlRC 

RANDE GlK 

1 

8 227— Collecting 

retain bts total «hare of prof 
Mav StNCH t UaiI Nati 

IIjH (193 • 

— »gg 227 and 2GC — if tan €oll€tluXtl4 
ml due—LiiiliItty le tf i"fd ty dhtn (»r thftr tkart 

Each co-sharer is entiiled to collect onijf hu osrn share 
of the rent of a tenant and not the entire rent payable 


AORA TENANCY ACT (1926). S 265 
The Board mil In second appeal Interfere eicn with 
■ ndings are 

• e that the 

a al error in 

lant voold 

• • ridence to 

• The mere 

■ case as » 

real trould 
be suffi 

aent to aarrant interference in <econd appeal Before 
this can be done it mnst be shonn that the Courts 
be|o» did not apply their tnind to a consideration of the 
evidcoce and amvM at tbcir findings mth practically 


189 1 0 671=13BA*105 = 1910BD 207= 
1910AW£ (HC) 267 = AI.B 1010 All 309 
S ZXiSutt far treHh I* mori*a»ft o/ katf ef 
a pain talk Sir and 
S 36 Zand Xtttnut ^ 

Khodkasbt tenlinninp ti 
afthentorlgaftt 

\\ here the defendant the sole onner of a palti 


AJK 1910 All 28 
8 219— Appeal— Order of remand In a case 
nnder S 37— If appeasable Se^ ACRA TENasct 


V u.i, 4 w itiuaiy 

The absence of reference to O 47, C P Code in 
S 2S0of the Agra Tenancy Act in the terms In which 


cvu.eiuoj«ciioeap.up..eu.,te.aiLi.ne praiuua a.«| g zik-Xmim-CamPrtinc'f^Ex.rtJiiu e> 



— ' "Ss 214 219 and 3 (14 ) — Jltnand in a east 8 264 and Sch H List 2 Serial 14— C P 

underS yi—lfaditrii—AtPiatalihti Code. O 42 R 1 (All ). d'rr 1939 Dig Col 35 RASt 

An order of remand passed by the Commissioner in BtfAl PRASAD p RaH BHANJAN SiNOH 
a ras* filed onder S 37 of the Agra Tenancy Art is not U^B (1939) All 766 = 184 LC 895=12 B^ 291 
a decree within the definition of the term as gl»en in — ■ S ^’^^—Lamhardar—Kigkt te ttihet rmt— 

S 3 (14) of the Act and no appeatlies from it onder Ziants 

S 249 of the Act (?«/-(/ S M') MST SuMEKIAr Under S. 265 of the Agra Tenancy Act the lambar 
MST UtsiI 1940 A.W.B (B£)237. dar can coDect rent only on the common land of the 

' S. 244— appeal— Inltrftrenei tntk patU of which he ti a Iwnhardar A usage to the con* 
fadings af fact by Ikt Board— Knits ms la trojj would prereni a brabardar from coD^mg rents 
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AQUA TENANOT ACT (1928). S 206. 


the cominon land of (he patti. There is no provision 
under which a usage tt> the contrary would allow him to 
* " - - I ‘ land. (_t/arptr, 

KAM V PaIIAR I 

161 I 

tf tr«pntfATy\ 
txteuf* dttree — 

Proeedurf. \ 

Where there is a transfer of the proprietary righte of 

u / . , ofmitafier 

■ ■ ■ ■ I by 

• ■ ■ no 

. ■ ■ slmn 

' • im • 


‘ S 266— .Tin/ bf ent e^tbart 


AOEA TENANOT ACT (1926), Sch. IV. 

Where the only question in issue between (he parties 
IS as regards (be nature of the possession of (be defen 
dant who is a co sharer of (he paid, (ha( is to say, 
whether he was in possession as a tenant of the plain 
tiff or whether he was holding (be plot as his kkudkatht, 
U does not, in view of Expl 11 to S. 271 of the Agra 
Tenancy Act, raise a question of proprietary right and 
hence no i'sne could be referred to the Ciril Court 
iCclInter,/,) BiNnRABAN KATIAR s. GaNCa RAM, 
190IC.622=1910ALJ 673 = 
■ " 1910 AU, 445 

■ ct applies only 
• that he js not 

tary right in the land. 
. such a plea is raised 

r a defendant added 


37 


the plot in thi> way and had not raised any objection APPtal—Pt’unt. 

{.Harper, S bl ) LacHMI CHAND o MiSBl LaiU Where on a question of proprietary nght be'ioE raised 

1910 A W.E (B.B ) 166 by the defendant the matter is referred lo a Civil Court 
pAe_C(,>r bvtame .-a.ti>are<-i enl,r—Pla'"t'^t and on receipt of »s finding an A»«istao^ Collator passes 


sharers in such a suit This is especislly so where the 
partkultr inierest is being invaded by the other co. 
sharers {TMaat,C./ anJGaafa A'lrfl. /) RaMPAT 
Singh i • kagsshar Sinok 

1910 AWB (BO)452 = 1910 OA. 686 = 
1910 At J 6d6 = AXB 1940 All 4S5 
— S 268-.S«r/ iv tame eaUta 
dielaraiiOK of teeupanel tenancy— Matn 
Where some only of the co*tenanti br 
declaration chat they are occupancy ter 
fail in as much as all the co tenants 
in the suit {Sathc, / M ) BhaGW ■ 

SURJA • . * 

I 3 266 — Sutt under St 14 «i»d 99, ew of two 
recorded tenants— ff/at/rtal irrtgularltf i 

NVhere a suit under Ss 44 and 99 of the Tenancy 


Cl (2) of S 270 of the Agra Tenancy Act con 


IVluil 17. Alid «1 — 

A IS 1940 All 197 


■—'Sch II, Serial No Id—Smt for amanof 
rent — Plea of dnehoree e! habililv by airttnteHt—lf 
open. 

In a suit for arrears of revenue, there is nothing to 


ISiiA lU/ = iyiuA\v S.VUU; aoj- 
1940 ED 185- 1910 ALJ 372= 
A IE 1940 AU S93 
«".v TTT r, Serial Nos Znb—Afph 

•ature-Test 

line whether a decree falls under 
group F of ihe Sch IV of the 
ly qaestion for consideration is ihe 
11 included in the decree ate not 
■rder for abatement, ejectment or 
ben the costs are only ‘nb^idiary 
And the decree is not a money decree If however the 


Oeereededanng proper rent and the costs to be paid— 

JVJtisre of decree— djmitstion, 

ee declared the rent payable and also 
nl to be paid by way of costs^ ihe decree 
decree primarily and only snbsldianly a 

1 11 IS not a purely money decree and 
the period of hmitaiion is only one year. {Harper, 
S .V.) mohabbs AU Khan v, Chhotev. 

1910 BD 633. 


does not provide for the passing ot any decree against I 
(he third person who may be impleaded under its pro j 



33 


INDIAN DECISIONS. 


34 


AJMCS OOimTS BEGtJLATlON (IZ OF 1926) 
<U Uaended la 1932) 8 Sl—Seef<^Aer"f tmfawtred 
iyiaprJar—lf» rteegntud agtnt under 0 3,Ilr 1 
^nd 2 I* C.P Cade 

AcconliDR S 21 of the Alfuer Court* Kecuhllon ai 


ABBITBATION AND AWABD 

Where the parties to a proceeding enter into an agree 
merit to be bound b; nbatever statement is made by a 
certain third person in relation to their disputes, they 


AJMEB LAWS EEOUI.ATION (ZIZOF 1877). 

8 ZS—Znireit— Deere* 

S 33 of the Ajmer Laws Regulaiion ta)s dosm that 
interest w hich may be deCTeed by a Civil Court may not 
exceed the amount of the principal kum of money recrie 
ed by the defendants {n this particular case an 
a'coont was directed to be taken of sums of money and 
the value of the goods and so fc 
and It was ordered that in the 
equivalent sum to this 'um a 
added and decreed (.Daviet ) 
t'AMAR'ilNGH 


Where an agreement has provided that if any party 
shall refuse or neglect to appoint an arbitrator within 
certain days after one party shall have appointed an 
arbitrator and served a written notice upon the other 
party requiring him to appoint an arbitrator, iben upon 
such failure the party making tbe request may appoint 
another arbitrator to act on behalf of tbe party so 


AJMER MUNICIPAL BEC 
Preieeutt»>t far nutsanee — Du 
■etvil iHit— Propriety 

W here a criminal case of nuis ■ 
an accused under the Ajmer Mui 
illegal and irregular for a Magi' 
oral application only by the accu • 
ovil Suit in connection with the 

accused succeeds in the civil suit, he will stiU be open to 
the charge of nuisance (Djeirr ) htOiUMliED Bux 
r DR M L TaLWAR 1910 A ULJ 53 

' ■ “Puilu nunoitce^A’alur* of offenet^Aegu tiol 
on one e^eativn—If lore tetond proeeeutiou 

A nui'ance Is a continuing oSence So tongas U 


of one party in the piesence of the other parties, it cannot 
be said that the examination of one party bi the arbit 
rator m the absence of the others areonnis to miscoaduet 
which will vitiate hts awaid (/farwr//,/) RAMA 
ROTESWAtU RAO P SURVANARAVANA 

1040 MWN 808-62L.W S73- 
AIB 1940 Mad 905-(19i0) 2 ML.J 356 


ESfPPFORn BiBBOJAN 1940 AMLJ 50 

ALLUVION AND DILUVION 

See a/so Bengal Alluvion and Diluvion 
REGULATION 

Dhardora— What Is meant by See 1939 Dig, 
Col 37 PaSHPAT PRATAP SlNCH t FDAI BitAH 
Pratap SinGii 14 LtiCk 763 

APPEAL See PRACTICE 
ARBITRATION 

Seea/eo(\) ARBITRATION ACT 

(2) C P I ODE ScirenuLElI 
ABBITEATION AND AWABD -Abatement- 
Reference of family deputes to atbiirai on — Death of 


statement of referee— PatHtt, tf eon rest/e 


expity ol the peiiod \iytsttn J ) LOUtS Drevfus & 
Co V Hemandas HOtchand 187IC 262e 
, 12 BB 224- A 1940 Sind 37 
Arbitrator— Powers of— Amendment— Entire aoit 
referred— Amendment of plaint to correct mistake m 
date — Power to allow— Previous refusal of amendment 
by Court- Effect of See 1939 Dig Col 37 TejpaL 
Marwariv Kedar Nath llisiAT Singha 

eB.B 144°185 1 0 273-12BP 336 

• Aristrotor f evert o/— Death of one of forties 
tefor* dmsion—Pover of arbitrator to eontinne froeee 

liie arbitrator* have Jurisdiction to continue the 
atbiiraiton proceedings al bough one of the parlies dies 
a “Of the terms 

• > ■ that their heirs 

. ■ > by tbe ded 

• 1 ■ ■ w of such a term 

I ia the sgreemeot between tbe parties, the arbiirators 


Y. D 1^0 — 3 
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ARBtTEATIOK. 


ABBITBATION. 


bare no aathonty co go on, althoagb a son of the 
deceased &>es an application on behalf of himself and on 
behalf of bis minor brothers to the eSect that the arbi 
tration proceedings should continue. {.Htndtrton, /) 
ABlNASHCKANDR^t' PAKASHURAM 

44 O.W.N. 866. 

ABBITEATION— "• ' 

An arbitrator is not bound by 
procedure nhtch the Court must • 

record separate Codings on the vai • * 

the parties are at issue, or nnt 


in the Avard which takes any particular ea«emtot out 0/ 
the genera] law and assigns a particular right in any 
party to that easement. (/Ja/»A Singh, J ) MohaMMAD 

MUSTAFA Khan v. Mohammad Yar. 

188 LO 477 *=12EJi 620-=A IJS. 1940 Lab. 24. 
— C lause in tfinfrait — Siihmissien — 


-Award — Order passing decree 
revisable Stt C P CODE, S. 11 

1940 0 A 748*=1 ‘ ‘ V 

-Award— Validity ef~Arbilrati 
fublte tttfutry— Award, if iiliatfd 


. -Au-ard— Validity —Award fiat tifntd by Ji$-\ 

I . ^ I 



opinion betweerv 
nmpire— Deed 
riding for such 
, PARA. 4. 
42P.LB Hi. 
r eetiHg tn be 
leter. 

Whereon the death of a Hindu, disputes aro<e bet 
ween Ms collaieraN on the one side and his widow, a 



■=AIB 104OPC 181 (P CO. 


reifett to fartuular eaiemente. 

Where Joint property belonging to certain persons has 
been partitioned by an award made Witboni (be inter 
rention of the Court, the mere fact (hat iio speafie 
directions were been given by the arbitrators aboat 
the ventilators and drains eaistir- “ •- 

partitioned does not render the ai 
ground of difficulty In execution of 
niteness in the award It is open t 
out for themselves what would be tl 
be derived from the award with re- 
cniar easements in the properties. 1 he ordinary rales 1 
of law relating to easemenis In a Joint property divid^ ] 
betsreen two owners will apply unless there Is something | 


• ■ " of one party— Effect— 

• * „ ^ *f*a/or party to challenge 

I An arbitration to which a minor is a parly is not in 
it^f void. It IS only voidable at the instance of the 
' minor And when the minor supports it, It is not open 
to the other party who is a major, to have the award 


enlt by 

In a suit for a declaration that the pla!nti6 >s the 
Dintwalli of a mosegue, reference to arbitration is not 
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AttBITBATIOK 

and lb« piS’.fJ in accordance Kith the 

awardi<tiol m\at 1 {PiiJf /) FA2\t. TV.AHMAM 

r.ZAINABBlRC 18910 812-13I5L 118- 

A LB 1910 Lsh 123 

~‘l/mflrf‘—Afeawi>t^ cf 

The ordinary meaning of the «ord 'umpire* i» a person 
who h to decide upon disagr«em*rt. (IF/a/en /) 
Louis DREYFUS&. Co t HCSIANOAS IIOTCHAND. 

187IC S62-12BS 221-AJB 1910 Sind 37 
— Fatlute tcappetHt—ff fatal 
In a ca ■ ' ■ . • 

matters re ■ ■ , * 

became est ■ ^ . • 

the arbitra . ■ - - • 

upon the 

ceedmg^ ■ ■ r • . 

tratori occ ■ . . * 

of umpire 
on the par 
award mat 
*- IlEMA*" 

AEBITBATION AQT tlX ‘ ' 
tuliliit/J •" Amriltar—Aptliti 
ArhiirattaH AmtHdmtnt A US • 

By reason of the notification 
ration Amendment Act, the a 
Arbitration Act to Amritsar 


AEBITBATION ACT (1809;, 8 19 
ings.'' Where therefore, the award is against a minor, 
It fismcBmbent to make a prayer in the application for the 
appointment of a proper guardian for such minor under 
O 32. K 3, C 1'. Code. If a proper guardian is not 
appointed, a decree passed against the minor on the basis 
of (he anaid IS a nullity {AMut Raihid, J") Arura 
p. PUKIAR ZA&dNUARA Bank, ltd 189 I C 25^- 
ISEL 71-42 PLB. 114-AIB 1940 Lab 164. 

’ S 11 {i.'l~Awitrd filed iH ttlro'ig Ccurt—Proptr 
arder. 


f ' I 

— ? ’I (2>— Reference to arbitration by company 
where to be filed Set COMRaNIES ACT, 
44 0.WJ7 285. 
i^—Apf/teatian far lUy—Dnirtlictt af 


FAMES a'ct. S 152 (3) 44 0WN.285 Uhe'I^ 

S 4— “Sobmission”— Roles of Merehants’ o„|r 
As*nr a' ' — * -'«••• 


••.ap<.iieui,iiig«uy iiitticulties in making 


that both parties accept a written document as contain 
ing the agreed terms, it might be in the form of a signed 
document by both parties containing the terms, or a 
signed document by one parly containing the terms and 


. se merchants, ore to be named by each parly. 

/, that by using the word “cancellaiion", the 
defendant meant no more than that they had been relier. 
ed of their ItaUlity to deliver the go^s owing to the 
events which bad happened and that they did not mean 
that the contract had come to an end for all purposes 
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ABBITBATION act (1899) S 19 
ts always on the ptaintif( to $hon nhy heshoiild not be 
b- 
(/ 

L 


-- S It} invoke Act —Onut cf fngof 


of eristiiice of contract or suhiniisic 
— Vfcfjji^y — Duly of affhcaiit for 
of contract or svbnn^sioH — If jnsttfii 
ifay 

S 19 of the Arbitration Act is m t ■ 
a summary procedure and docs not normally j 
include any lengthy or protracted inquiry or in I 
vestigation. The Arbitration Act requires a I 
submission m tvritmg, and the fact that a con 
tract or submission m writing exists has to be 

V, i. -‘-''-trtand 

■ _ that a I 


ASMS ACT (1878), S 29 

Rel on iSiemf,/) UdHaM SiNCH p EmperOr. 

Al^ 1910 Lab 468 
' ■ “ 88 19 and 20— ^’r/3/it'r apflieaithi* — Secpe tf 

S 20 

It Is difficult to lay down any general rule as to what 
cases fait under S 20 and what cases under S 19, Irms 
■ - . ti S 20 

• ■ of arms 

u con 

• ■ immoni 

ot of the 

• • ■ , It most be pre>umed that 

■ '41 not only Co conceal 

• oslel bat also from any 

• a • • to come to the hostel 

• under S 20 of the Act 


•- ' -S 19 tVy—Otfenct un4er~\Vlut eoHtUtvUt 
The offence under b 19 (/) of the Arms Act Iseon- 


the other party does not amount to a $uu ^ 
in writuie as required 

(fiTomd. / ) SaRtsAM • • ' ‘ • • • 

& Co ILR (1940) £ 

12 P B ' 

" - 8 19— d'/ay of ‘UU—A-ejrJ declar’d nid/itf— 

Ariitralian prHeedtHgt~lf ean e ntmut 

Any proceedings taken after the in> itJtion of a suit I 
on a reference nude prior to the insulation of the *uit 
arenodoabt null and void lut a suit can siill be 
stayed and the parties annoi be compelled «o waive i 
their Tight to move the private tribunal upon which they j 


A 1 B 1910 Lab 265 
- 8 IB—Slay of lull orJerel on n isr fmeHlatien 

•’-Reinat of lUil — Inherent pnoer of Co ert 

An order staying the sou if made on a fraudulent 
misrepresentation can be reversed by 
(he order, tf it is satisfied of ihe fraud 
tation of the other Mde and the suit ca 
stances be revived Similarly Ihe Co 
. e. r. n _ I „ 


~ or r^TifTnllmj the 

lurd in a 
r control 
, into the 

EMPtRUK XnillO (6>a-ie4i>A >t,i. \.aaC)145* 
l940ACrO 126-1940ALJ 467- 
AIB mo All 419 
“S 19 (t)—ServaiH ofheentte tarrying laHtr'f 
run to Alt Aouit under Att erdert^-Comnelion 9f~~ 
Suttainaiflily 

A servant of a gun 1 censee who is merely carrying 
the gun of his master to the Jatter’s house under his 
orders cannot be b Id liable to convictiori under S 19 
(/) Arms Act {CakiAmana Rao, J) VEERASweMI 
t. Emperor 187 1 C 120 *12 EM 699 = 

4lOrLJ 400 = 1939MWM 1260= 
A IE 1910 Mad 257 
" 3 20 — Scope and applicability ARMS ACT 

SS 19 AND 20 1940 0 A 421, 

3 29 — Seopt of —Trial under S V) F ty City 
Sligiftrate wAo toat alio Addilional JJitlriet \fagi3trete 
empatoertd vntkpowert of Diilritt Alagntrale—Sane- 


>n Act Even in such a case trial niihout san tion under S 29 is 
'ItTKASi illegal Sanction under S 29can only begranled on a 


It IS always th,» purpose for wh ch an impteuient ts J the sanction In that capacity (be ca<e cannot betriedby 
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ASSAM DEBT CONOILIATIOK ACT (X OF 
1936) Ss 7. 8 ud by Beird that dtbt u 

ttmt^rrfd~Efftct ef—PtfTfr of Ct -it Court to dt»t 
■jitk nuk dtit 

A decision by a Debt Concil ation Boardihat a parti 
cnlar debt covered by a decree is not tobsisting a% || is 
barred byl m tation amounts to a decision that the 
lioard has no jurisd ction to deal srilh aoch debt The 
Ci\i1 Ccart «oa1d be competent to deal «ith any appti 
cation for the execation of the decree trhich tn £ht 
thereafter be filed in such Court and to decide for (tsell 
in those proceed ngs whether the debt teas iit effect 
time barred KEdglty J ) POLIN BrHARl t> REaSAI 
\LI ILR (1010) 2 Cal 277-44 C WH 774 
S 8 (%'y~DecititH of Board— ~FimiililY~- Extr tt 
Under S 8 (3) of the Act the Board a decision on the 
question of jurisdiction vroald be final Finahiyonty 
attaches to the order in so far as it purports to decide 
that the Board has no junsdict on to deal sciththe 
matter but in <0 far as the order purports to deade 
\ hether the alleged debt is in existence or it* amount 
no final ty mil attach thereto so as to oust the iunsd c 
ton of the C il Court {Eiglty J) PUUK hEMARl 
t ReaSatALI ILJC (1910)2Cat 277«> 

44 0 W N 774 

■ S 21 (XY-Ordtr of Beard tkat parhiular debt 
! uluded m apfheatton it ttott barred — Appltiahon 
etilimuiHft^be pending before Board—Cifl Cei rt, 
if obliged tatuiPend proeteJtngt relating totuek debt 
An order of the Board that a pan cular debt coiered 


I BANKER AND CUSTOMBB 
' ILR (1940) 1 Cal 138=166 I C 636= 

12 RC 503=70 CLJ 451=44 CWN 122= 
A.IR 1940 Cal 77 
■ S 72 — Sale slatement — Lumping arrears 
for earlier ktsi with arrears for later kist—If an 
irregularity 

Tlic lumping of the arrears for an earlier kist 
with the arrears for the later kist m the sale 
statement does not constitute an irregularit} 
{Muter a»d Akram JJ ) Abdul Jabbar t 

llTENDRA kUMAR PaL 

ILR (1940) 1 Cal 138=186 I C 636= 
12 RC 503=70 CLJ 451=44 CWN 122= 
AIR 1940 Cal 77 
— Ss 77 and 82 — Deposit of earnest wioney 
i file hours after sale — Irregularity — Sale, tf liable 
I to be set aside 

I The deposit of the earnest money five hours 
after the sale takes place is no doubt not in strict 
accordance with S 77 of the Assam Land and 
Revenue Regulation. But if there is no evidence 
that the neglect of this provision has resulted m 
substantial injury the sate is not liable to be set 
I aside. (Milter and Akram JJ ) Abdul Jabbar 
t JiTcspHN Kumar Pal. 

ILR (1940) 1 Cal 138=186 I C 636= 

I 12 RC 503=70 CLJ 451=44 CWN 122= 

I AIR 1940 Cal 77 

I o "t't n r r., r t 


LATION (1 OF 1886), Ss. 70 (2) and 76— 
’Separate aeeount tn arrear—Sale of entire estate 
--Power of Deputy Commttstoner— Separate 
accounts — If iiiMJf be advertised and put up to 
wie separately again for next kist 
On the opening of a separate account under 
S 65 of the Assam Land and Revenue Regulation 
t1 e liability of all the proprietors still continues 
to be joint and several But the separate account 


to sale but after givmg an opportunity to the 
other proprietors to pay up the same within 10 
days. As soon as the above-mentioned circum 
stances combine uith the non payment of the 
arrears in terms of S 76, the Deputy Comnijs 
sioner is empowered to put up the entire estate 
to sale and he cannot again be required to adver 
ti$c for sale the separate accounts separately and 
to put them up separately for the default of the 
next kist The entire estate can, however, be 
put up to «alc, if and only if on merging the 
accounts of the separate accounts mto one ac 
count, an arrear appears The net balance has 
to be struck up to the kist date for which he 
intends to put it up for «ale. He has junsdiction 
to include the arrears of the next kist if the 
advertisement is for the sale of that lost also 
(Muter and Akram JJ} Abdul Jabb.a* x 
liTTStR^ Kumar Pauu 


under Art 12 (c) of the Limitation Act the 
period of limitation to set aside a revenue sale 
1$ only one year from the date of the confirmation 
of the sale. (Muter and Akram JJ ) Abdul 
Jabbar « Jitesdra Kumar Pal. 

ILR (1940) 1 Cal 138=186 I C 636= 
12 RC 503=70 CLJ 451=44 CWN 122= 
A.IJL 1940 Cat 77 
ASSAM LOCAL SELF QOVEBNMENT ACT, 
or 19Z6) S 03 A— Kealmtion of dues by 
Board— 1 emedy by soit— Availab I ly See 1939 
Col 40 RACHUBIR SlhGH r TEZPUR LOCAL 
a 18710 693-12BC 695 

ATTACHMENT SrrFXlCUTlON 
' Lfltct— If creates right or interest in land 

•tuebed Jrr t EClSTRATiOS ACT S l7(2)(ij) 

4JBotaX.B 1016 
Effect— It creates an eqotcabfe or Judaallen 
5«1939Dg, Col 40 LaxsiinaRavan r GhaSI 
Kau 189X0 161-13BM.26 

BANKER AND CUSTOMER— Cheques ddiTcr^ Ly 
coatoicer to Bank for coMrciion— Bank reati< rg amoonts 
af er suspending payment— Liquidation of Bank— Right 
of customer to prelerenilal payment— Draft porchaied 
by customer drawn on branch for cash- Right to prefer 
cnbal payment .Pee 1939 Dig Col 41 ALL INDIA 
, bPlNNERS ASSOasTlOV TAMIL NAD LrANCH r 

I OrrictAL LlQLlDATOR 186 LC 773- 

ISBJiI 668-61 L.W lll-AJK 19<0Mad lOL 
Deposit of amount in Bank by way of fixed 
deposit as secBiiiy for overdraft and fcropecieg 
dr^l account*— Nature of tran*aetioct— Depoti 
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SANKEB AND CUSTOMEB. 
tra‘t moDey— Right to preferential payment in eiindmg 
up proceedings Set 1939 Dig Col 4| NaVAR 
MODERN Bank Ltd v Oiucial KlCeiveR. T N 
&Q Bank Ltd 188 1 C 683 = 13 E.M 338 = 
A IB ISlOMad lid 
—“Money paid by customer for transmission to 
another — Bank suspending pa}ment and going into 
liquidation— Right to prefereniial payrnent .See 1939 
Dig Col 42 NEW TtEW Co v OPnciAt LtQUI 
DATOKS 189IC 80l = 13EM 328= 

51 LW 107=AIB mo Mad 139 
~~~Person having individual account and joint 
account— Amount In joint account solely belonging to 
him— Right to set'Ofl agamst debt due on indivliloal 
account in umding'Up proceedings Set COMPANIES 
ACT. S 229 a940) 1 M I. J. 116 

■ - 'Relitlonshlp — Custotner rlirecilnf 
deposit in particular manrier uben oc 
ESect of — Trust— If created— Bank, goin 
tion— Claim by customer to preferent 
Sustainability Ste 1939 Dig. Col 42. ■ ‘ * 

AMMAL *■ OEPICIAL RECEIVER, T.N. , 

LTD EOLW 939=AIB 1940 Mad 98. 

' •XelatiMiAif—fidutiaty eapteily — tf'Jien writes 
~MaHeys pud iy patty for iMe purhntt nf elf/tlint 
jiptetlSe traiiiaelipn wi/t ertdtied in • 

Jf held i« ttnit—/HselviK<y of Bank 
tnUal paywmt 

Defendants lto7uere membeis 
family carrying on buslnen at Trrl 
name of a banking 5rm which «usp 
30th April, 1915 The plaintiff hac . 
ebase certain lands in Tuticorin and me imiu ueieuoant 
euggested to the plaintiff that tbe transaction could be 
arranged through their branch office at that place. Tbe 


e diiiuuiiis uiiuci 


|SABOODNOILSACI(192e}.S 15. 

’■ Relationship— Tfintec depositing tiust moneys 

in Bank— Bank aware of ni&neys being tru«t money*— 
LCTect — If makes Banka trus te — Company depositing 
employee’s cash security fond in Bank earmarked as 
such— Bank— If trustee for company's employees. Sir 
1939 Dig, Col. 42 Navar Modern Bank ltd t. 
OFFICIAL Receiver, t. n A q Bank, ltd 

189JO 821 = 13EM S4=S0LW. 944 = 
A-IE. 1940 Mad! 17S. 

^Stl’OlT m lipuiJatioii proceedingt^Jomt and 
separate deU—Friucipli—lndnidual tverd'afl aetiunt 
and totnl fixed deposit aeeoiiiit—Cluifns in respect o^, 
vhen ean >e set-e/f. 

Where there]* an amount payable by A in hi* indi' 
vidnal acconnt and an account payable to A and B in 
their loint account, the two accounts cannot be set-off. 


rcspectofa fited deposit transaction, it was held, that 
the latter sum ronid be setoff against the former, 
when It was shown that thesumdoein respect of the 


' •Suit by fixed depeuter for repayment— F arum, 

A fixed depositor cannot bring a suit for repayment 
from a Bank in any pface where he may happen to 
I the place where Ibe 
• erwtf.y/) ALLAHA 

*, * ... : c 231-13 E A 84- 

• /2-mO ALJ.94- 

AlE 1940 All 243 


I An aovucaie unu lias once uceii coii'uncu u>> a paity 


and Kunhi Raman, //) OFFICfAL ASSIGNES OF 
Madras p Natesam Pillai. 

ILE fl9403Mail 845=1040 MWN 698= , 
1940Oonj.O 66=61LW 144= | 
AIB 1940 Mad 441 = (ie40) 1 ME J 254 
■Relationship— Trust— Deposit of bank'a em 
ploytes’ eash security with scheduled bank- Position of 
latter— If irnstee— Liquidation— H2lalm to pnoiltyorer 
oiher debts of depositee bank— Susiainabilily See 
coaipanies Act, S 282-b(1) 

(1040)2 5IDJ.659. 


I ^ 


• onal misconduct— Findings of Bar 

by Court Ste 1939 Dig Cot. 

. ■ . .. - . ' 

■ . ■' I 1 


I — — S 10 (1) — Professional miscnndact — Agreement 
I with client to receive payment In event of success only 
— Propnety J/e 1939 Dig , Col 43. R.ANAdvo 
CArz,tm tie matter of IDE (1940) filad 17= 
41 OrI>J 83 

- ■ .B 16— Rules framed under— Rule prohibiting 

trade or butiness- Inscstmenis by way of money- 
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BBNAHL 

lending— If auouDts 10 engagement in moneir lending 
ba«ines« i'fe 1939 Dir Col 43 AN ADNOCATEOF 
RaMKHET /it lie matlti ef 

ILE(1910)AU 60=41 CrLJ 211« 
12KJV 367 = 1910A Cr 0 10= 
185ZC 611 = AIR 1910 All 1 (F^.) 
BCNAMI — Benamidur—Posiiion of Sie U P Enc 
EST ACT SS. 9aSD 10-BknAMIDAR 

1940 A X. J. 823 

■ 'Burdoi cf proof — Tttt to dtitmuut tharacUr of 


on the plamtitl 
perty upon mere 
mast Test nc 


A person cannot tie deprived ot pro 
conjecture or snrmise Thedeasion 
[ upon SQspicion but upon legal 


B£NO AOBL TBSTOBS' ACT (1936). 8 8 
Public Gambilag Act (ZI of 1867) 

Begolatlon (XIX of 1793) 

BegnlatiOD (XLIZZ of 1793) 

Beveaue Free Ziaads Begulatioa (Vni of 
1800) 

Reveaue Sales Law (II of 1859) Land 

Rev. Sales act 

Saaltarjr Dralaage Act (VZII of 1895) 
Tenaac7 Act (VIII of 188S) 

Village Cbowkldail Act (VI of 1870) 

Village Self Goveraaieat Act (V of 1919) 

■ ITOBS’ ACT 

Dtbt''-^PlaiH 
\thJ ravin front 
' dtH~^Exeeu 
• amount ttaytd 
OH Hotreo from Board— Exeeutton apamst sHrety~-~ 
PtrmttnbiUty 

I Where the amount due under a decree passed against 


A i.K 1910 Sind lYS 
— Per ft t Bijoxnst ht^amxiar—Rtal oxwer — 
If bound 

A decree obtained agaiast the benamidar will 
bind the beneficial owner. (DhavU, 7 ) Im’ES-' 
TIT Paar** nAPAmrs SAin t> StrtAt Nakain 


I • •••SCI .-is (••■. ' •- 

.%!•.: (1 • 

——81 2(8)(Ui)a8a Sl—.Vtnff dttret for t\art 
of bhag frodmt—lf dtbt—BattuttoH of tuth dttrtt— 
If ton be itoyid by netiet, 

A money decree against a bkagiar reptnenlmg the 
price of the share of the produce due from him Is not a 


BGNOAI. AOTa I 

Agrlealtaial Debtors’ Act (VU of 1636) 
Ailanoa and Dlluvion BeguUtloa (SZ of 
1826) 

CesaAct (IX of 1880). 

Coart of Ward! Act (ix of 1879X 
Croetty to Aelmals Act (I of 1920) 
Bmbaakinent Act (n of 1882) 

CsUtea Partition Act (V of 1897) 

BxciM Act (V of 1909). 

Pood AdalteraUon Act (VX of 1919), 


ICHAltAN 410 Wlf. lOlS-AjB 1910 CaLC49 
I — 8 5 (9)— \dbiara, bargadars «>r^ bbagdan— // 
I dtUort 

The reference In S. 2 (9) (b) of the DengalAgri 
cultural Peblon* Act to a person "irho culiivates land 
I bimseli** must mean a person other than a rai)at or an 
under ralyat «bo has some Interest In the Ian«l, sibicn 
— o«1J entitle him to employ hired labourers. oJblari, 
btrfodort, or biagJort for the purpose of cat irating It. 
but such hired labourers and the other persoos men 
Itoaed vrouU not ibemseltes be IncIsJed within the 
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bankcb and custOmdb. 

tru<t money— Right to preferential payment m winding 
np proceedings. See 1939 Dig Col. 41. NAYAR 
Modern Eank Ltij « Ofi-iciAL UtCEiVER, T. N 
&Q Bank, Ltd 18810.583=13 a.M 338 = 
A IE laiOW'* 

— -Money paid by customer far transmi* 
another— Bank Suspending pajment and go 
liquidation— Right to preferential payment 
Dig. Col 42. NEW Field Co v Officiai Lioui 
DATORS 189IC 801 = 1SEM 328= 

51 LW lOT^^AIB 1910 Msd 139 
■ “Person having individual account and Joint 
account— Amount in joint account '• 

him“Righf to set-off against debt 
account in winding-up proctedings 
ACT. S 229 a94 ! “ i‘ 

Relitlonsnip— Customer directing Bank tnapply 
dep.<5it in particular manner when oc 
ESect of— Trust— If created— Bank gain 
tion— Claim by customer to preferen 
Sustainability See 1939 Dig. Col 42. 

.\ii'iAL ». Official Receiver, T. ^ • 

LTD 50LW 939=AIE 

■ • Relattoneki p— Fiduciary eapieily—tyien gnus 
-^Meneyt pud ky Party for the purpose ef etfetUne 
epeetSe traiiiaelien and ereJthd in 
If held 111 trust — Inteletnty cf Bank 
entiaf (atwent 

Dsfsndants 1 to 7 were tnernUeis 
family carryingon business at Tri.l 
namsof a banking firm which «usp 
30th April, 19)5 The plaintiff hat 


paid the amounts under an arrangement that the defen I 
danls should keep ihe “•* •• *• ♦' 


I BAS COUNCILS ACT (1926). B 15. 
-—RelaJionship— Trustee depositing trust moneys 
in Bank— Hank aware of nifineys being trust moixys— 
Effect— If makes Hank a trus te— Company depO'Uing 
employees cash security fond in Bank earmarked as 
, -L I, _r •«., t , - employees. See 

■ • < ‘ Bank ltd r. 

• . • ■ SK. LTD 

. : I , ■ . .=60L W 941= 

A.IB. 1940 Mad 178 

■ 'Set-eff III liytiiJiitieii prgceeJingt-^Joint and 
separate deh—Priiteiple‘~/»ditiJual iverdraft aceiun’ 
and taint fixe i ileptsit acccunt-^CIaimt m respect et, 

• ■ . by .4 in his indi- 

ble to A and P in 
* . I cannot be set-ofl, 

I uut It It could be shown that, though the account is in 


I when It was shown that the sum due in respect of the 


repayment— Parum, 
ig a suit for tepayment 
re be may happen to 
I the place where Ihe 
erma, JJ ) ALLAHA 

0 234*>13BA 84 = 
w‘.y /2=1940 AL J 94 = 
AIE 1910 All 243 


onal misconduct— Findings of Bar 
, by Court, See 1939 Dig Col. 

and Kunhi Raman, JJ) OFFICIAL ASSIGNEE OF | ^ ^ ' ~ ' 

• ■ - - 3 10 (1)— Professional miseondact— Agreement 

with client to receive payment in event of success only 
ployeea’ cash security with ‘Cheduled bank— Position of —Propriety, .frr 1939 Dig , Col 43, R. AnADVO 
latter— If imslee— Liquidation— Claim to pnoiliyover CATX; In the matter ef I LE (1940) Mad 17= 
other debts of deposiiee bank— Susiainability See 41 OrL J 83 

COMPANIES ACT, S2S2n(l) ——8 18— Roles framed under— Role prohibiting 

(1940)2MJi J.6S9. trade or business— Invesimenis by way of money- 



INUIAX DLCIblONb. 


tl •■n'" r't to ►trir’""’ I" I'T*’ Of 

li«. .r.t i\ ^^s M»rt»rATitor 

JA'iinrr /•Hfmtrtf tf 

1 t^n (IPIO) AJl 00-11 Cr Li fill" 

ijiiA ra-iPlOA cr o io- 
ns ic cn-AlR 1010 AH wrjx) 
BEKAMl-Iiooi'n i.f— .f r fvc 

1»T ACT 9 *M) jO- I 

lOIOAXi tZ3 

“/ «/ tf 4r‘fm mt 4 U* ff 

trtntt I ■— — ’ It K— fttuf tf li tma4'*Ti—i'>»ftt>t4f 
rf *4-\fti ftmtif Aff I »!• ttf im tm4i» 

llirff ■* in In 1 ■ n prwmpion In ■** ol ll>r 

tirtn -<-ni-til <l«it*pr<l llm|»n pn »t1y (> poill mpO 
(•) (l.r t u> ^nd n> ftihrt In iVii Damn In A Anil Iw • 
dr laiatir'n tl at a (laniaitKin l> li*^ami tbn lit Irn I «« 
on ihf rU Btil \ j«pr*m rannr^ l« drpnm 1 nf j<»t> 
I— Tl) ul'or mrr» rf»njr»i*r» <1 Th»4nl*<«» 

r»t B « npon aa»pi I *< l^t tjrwt |r£al 
irroanl* c»ta’»»SrI 1»£»1 lent mnny In lt>« 

criminol i%nri | p ,i itir —wnr from ■iicblt'a 

ps I a— ' mmrj omra, tmt in drtrtRiminf vlctlxt a 
tranaa lion ii ^ami oc not. all itkrant (a«ort fnatl L- 
taVrn into cmaldrrationi lb« rarroBixllnt drcarnttanrcn. 
tb« poaision of the and IbHr ttlaiicn tocne 

another. Use tno Im eoa-emlnt Ihtlr a<Tlon« arxl ibcir 
•abae^eettl eon Isct Lmenldcnae it rnpiKd In India 
tban In Crcland to firore ihti • trania'tiM it bcnaml 
Tie iranuction matt bea>>o«a tolie ■ boco'Ot abam 
iranaact oOi tboocba alicbt «|«tntii 7 «ill fui&re lothow 
It [V'ittt, JC tnj iVfAfn. y) SAnifAOtsat f 
;iHKA*n(.ntNn Liai (lOio)Str S9(- 

ALC 1010 Sind 173 i 
— — Dnerre iijetnil f iTidnuiar— I 
If bciinJ I 

A decree obUined astioji the benamidar wtll j 
bind tiie beieficui owner (DhaiU, J ) iHcm* I 
jrr ritATAB Oaiiadvb Saki t Suxaj Kabain I 
^ 190 IC^7=AIR. 1940 Ptt 21, j 


lICKO AORLSCfiTOES ACT (1030). 8 8 
mbilcOiabMccAtt (Ilef 18C7) 
nemiBltoa (XIX of 17931. 
nenlBtlea (XLlIl «r 1703} 

Berr&ne TrM Lindf neraUtloo (VllI of 
1000) 

R«Teaii«8t)ei Lav (It of 1859) Stt l-»Nti 
KtT Sitja ACT 

SaBlttrrDraloace Act (Vni of 1895) 
Trainer Act (VllI of 1883) 

VlUice Cbevkldan Act (VI of irro) 

Vitiate Self OorernBtnt Act (V of 1919) 
tVak' Act (XlII of 1931). 

BCL’OAL AOSIOCLTOnAL DBBT0B8' ACT 

(Vtior 1930) 8t 8(8) and /’/am 

tit'fti*** itflf rrA»r Jfttittl aaiaarar frem 

Cfmft rw rrtYfif} Jftrftim tffrtl—lf 

tifm $rJ fnJtnt aetimti Aim f/r lAtl amtmnt tUfti 

m mMtit f'rm fiMrJ—Fir mtffa afJiait larffr— 

/'ffmiiuWitr 

AM^rt* lb* A<n<>sr* clar ander a litcrer pja*ed against 


) Ibe naialit; of the (dalnlilT to refvjr lh« monef U a 
Mebt* nitbln the mranint of the Umtal Atilcaltoral 
j t>rti(on* tcl. If tbepljTiitin Ipp*'** to a Debt Settle 
ment Hoar I ard on netl-^ fiom It the necolion proceed 
int«u1ien oel the tlrfendant s|ilntl him for the 
tnenet ait atajed Iba Jefenilint can Hart eiecation 
lacalnat the temj (lliaiinta, /) ComtDRA 
I SaAAIN I»IAS t KADIIA KRItllhA Uif AR. 

18810 888-18RO 071-44 OWJT.SOS- 
AXB 1940 011 821 

I 8a.d(8)(Ul)and 91- Vraer dtrtt r*rtAire 

j r/ bhat feorfwr— tf tutk defrer— 
I tf tta At lUftiAf iittict 

I A money dreree atalnst a repromtint the 

price of the ihare of the prodeee dae from him is not a 
debt ulthtn the meanlot of S 2(8) of the Bentai Agri 
cellerti Dcb'ois’ Act, as this cash liability U realty a 
• * ■' >1 a share of the prodace of the land 

• ' • espressty made in S 3 (8) (hi) of 

• 4 • r ■ ’ atlon of that decree car not. there 


BEKOAl, ACTS CiiARAN • 

Acrlenltojal Debtora Act (Vll of 1930) , -8 

Alltmon and Dllarlon Be^UUon (Z1 of Jttttrt 

1825) Xhe reference In S 2 (9) (b) of the Itengai Agri 

Cesa Act (IX of 1680) culteral Debtors' Act to a person who culilvaies land 

Coart of Wajda Act (IX Of 2879). blmseK" must mean a person other than a raiyat or an 

Cnultr to Anlmall Act (I of 1920) onder raiyat who has some interest in the land, wbicn 


Tatnl Regulation (VIH of 1819) 
;pQbUe Demands Recoreir Act (111 vf 
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BENG AGRL DEBTOES’ ACT (1938) S 27 j 
— -Sfl 27 (1) and 25 (1) (e )— eMitrliHg 

usufructuary inla sifufle mortgage— Jurisitett»n of 
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Ced m the award must ob\ioas!y be regarded 
charge on the mortgaged property until the coadilions 
of the settlement have been fulfilled but, subject to the 
provisions of this section the Board has full antboriljr 
to modify the terms of the original mortgage upon 
which the loan had been advanced The Board will 
not, therefore act without Jurisdiction m making an 
award the effect of which is merely to convert a ttsnfnic* 


Fazlur Rahman Sarrarp atal beharv Ghosh 
I L E (1910) 2 Cal 203 
■ --S 33 — Ski/ for eieetment under S AS C of tht 
Bengal Tenanei Act — /f tu resfeel of debt eonsUtuted 
by arrears of rent 

A suit for ejectment under S 48 C of the Bengal 
Tenancy Act in which there IS no claim for arrears of 
rent, is not a suit in Te<pect of arrears of rent 
therefore, not a suit in respect of a debt wit 
meanmg of S 33 of the Bengal Agricultural 
Act Such a suit IS, therefore not barred altbc 
arrears of rent have been included by the 
his application to a Debt Settlement Board 

/) mymen Singh LOAN orpicE lid 
SHEIKH AIB 1940 Oal 523-44 0 M ... 

-S 34— Applicability— Decree of High Court 
transferred to Mnnsif for execution — hoticeto Munsif 
for stay— LegaUtf See 1939 Dig CoC 46 TaraK 
Kath Kunpu p Panchanon Dutt 

186 LO m-12EO 338 
— ■— S 34— “Cml Court”— If includes High Court 


on notice from Board— Lxecuiion against surety— 
Permissibility See BENGAL AGRICULTURAL DEB 
TOSS' ACT, SS Z(8)ANa3A 44 OWN 3B3 

Be 34 Failure of Board to issue ftoUee 

—Ejeeeulicnsate—yalidili of — Setting aiide of sate — 


BENG. AGEI.DSBTOBS' ACT (1936), S ^ 
the debt bad been extinguished by the tale, it would 
revive after the sale bad been »et aside and the pro* 
visions of the - • • • — tj 

s. . • JHU 

f i—ffotue for stay—Aftlieation for setting 
aside Idle— Centframise between tudgment debtor and 
\purehater that sale thould be set aside on payment by 
I tudgment-deblor—Judgnient debtor thereafter obtaining 
stay order— Court tf bound to stay proeeedtugs^ 

I On an application filed m Court for setting aside an 
execution sale under O 21, R 90, C P Code, acorn 
I premise was effected between the judgment debtor and 
I the purchaser It was agreed that if the judgment* 
the purchaser a certain sum the 'ale 
ide Instead of paying, the judgment 
a slay order from a Debt Settlement 

he Court was not bound to stay the 
I proceedings {Henderson, /) KRISHNA COBtNDA 
V SaLaMATULLA 44 C WJ4 789 

S ZA— Notice for stay of exeeutlen — VaUtity— 
Notsee omitting one decree holder and adding stranger 
as tudgment debtor 

A notice nnder S 34 of the Bengal Agncultnnl 
Debtors* Act Issued m the prescribM form giving 
. V , r t Y - - which IS to 

le omission 

. or by the 

. • • a judgment 


8 34— Notice under— Suit for foreclo'ureot 
mortgage bj conditional ‘ale— If must be‘tajed Jec' 
1939 Dig Col 48 ABDUL LaTIP V ABDUL CaNI 
Seranc IDE (1910) 1 Cal 133- 

18510 S93-1ZBO 358 

_S S4— Order staying or refu'ing to stay execution 

— A«r.Ml SreQ P CODE, S 47— APPEAL. 

44CWJI 364 
steretl and lime granted for 
—Notice received by Court 
irom iKMiu— i iiiugoi ui.ficit Court fee — If ‘bouldbe 
stayed .Jee 1939 Dig Col 49 NATHUMOLL DpDU 
PJAP CDIAM JABBAR IBS (1940) 1 Cal 10- 
188 I C 623-12 BO 9-AJJl 1940 Cal 273 

S Si-^Froeredingin relation todebt —Appeal . 


whether 

proceed 


ippel ate 
her pro 
of the 
existent 
ihA/r/ea 


ferred upon him by the Act by reason of some care ^aud Airam //) DUUCHANDr RaJANI 



tNDlAS* DLCI'^IONS 


5 '> 


tcKO Aoni cruTOiur ACT s ss 


!<• ♦! 1 I <• ilmtn }fif rr^t »♦>({ 

• jtkl iif «n1irtr£ a rft«k«(4 

an rw 

Jt* et»(W» afix tV* ♦ o'rt'T J 

/// /, ll IMW I f f*- IrrfnCosft, 

»h» tH r •t’fl l■rtTTk**d•l 

n<1 1J« Oilt alftU vnliDcl 

iJ» tK’r'nj ft'l (//rarfn*/". y) nr'Ui 

rnx * t TI01I t ?!Af ttm » tus r.ort » 

410 Wi; T5J., 

rM'if «firr ftrfvrir^ tttrti tttrrt^ 

\xr /“■'• 3S c< tJif Hrrf.l AnWl’eral 

IV' t ">■ Ati I* iU}in«£>u>t •rrlK*U'>n«t»5o , 

v All «• p*r»»ti»t3 io thr ll *♦''1 »hn1i**r»*l 

r»*^ *• C. y •iJ 

."mtifttri, J) >aT 1U4 > tuit N r MkM'cnm 
CmaM'Va IlCWJf. US5 

— '■ B tittnt CcvH tifmntd /T/wfV ^/j 

frnaimg A/» ir tm frrtitih-J 

4f tf If} 

The iTcn »i in* of *• 3S rl t* e lVrc«l A£t)i-Bh«tal 
IMAotk* Act arc tnan^arory ar<] o-icc thertnmtlrs 
Coert It Irforrcd by Ihe |V»rd thtl Ibet* i« an 
tn>iiarinn pending andtr *>811 mart act andcrlhai 


SCNnAl.CC8S ACT(1890) 8 It 

I^rifd drlfttririe* l‘< anwfitrf tlie dell, 
W« C»«IJ Craft bn r>'> J»fl«difiirTi i^ fr> Into iKal t;«f* 
llf»n and iff *« In May co Ih* gteand that a» 

Ibt t9<l4 I* alrrra r* < CO Ibe P'ratd bat rn jufydic 
Itnn fa d'al «lth Ilf tair< (A«if*e >1// on/ /‘aa. 

yy) I IU«*COTiI’<tM r lllOU'tATlI 

18710 P3-12P.O &tl-4IO^V77 172- 
AJU 1910 Cat 112 
SCKOAL ALLUVION* AMD DILUVIOM CLOU- 
LAT10N(XI0r 1823).8a 2 ASS 4-Accnii^*>' 
thaffttUp of arl Itri £al^e Land “ Iftrerr^laalJm” 
<*«t*rfal rate a* l(>“Ca»inm— Ono* Sn 1739 IJij^ Col 
49 Matutitnr I A| Ifitn An riiASAp 

ISGLC CCI<-12RJ1. 41S 


S nn/ir^lhmrr tf t^rr h filwi/jr 

^ fojoij ttfOit tU't tf* inirtmfml tf 


Tbc alatria c( an iffer ly lie pitnid^r lo pay 
atd tlonaf fffll for Ihf ln*rfrrxnt to hi* leneic canrKl 
taVa aaay Ihr lictil o^nfrftfd on him by *> 4 r ( Rr^rela 
lion \l cf I9J5 (A/ittfr»ni K*t4-urtlt, J/'S Min 
NApnar 7tniND»R\ to , irn r iijo\ stvcii 
nppifotiu 720LJ 14 

" I S 4— df»rrf (/ land hrjt' tifder 


lAMAARAf iKA&Ail t^liAUUllUAl 

rii 6 BR 84s: 

RP 2B2=2I PatLT 181= 
AIR 1940 Pat 131 


ACT (ixonesof, 8 e- set 

ming of S« 1739 Dig > Coi -l^ 
COAI lO !TI> f CHAM AN 


application escept in ' 
meotioned therein ‘ ■ 
(ore, not neccaiary for • 
css Bcder Sa 465 46 
and Edgltf // ) 
CHARAh 1J<£ ' 
18 BO 4I-4 


8 M(a)-0/ 

mtHt faliily tnder < , 

ftrntmen for frotieultm—II neefiiary 


A 1 K 1940 Pat 18U 


• tin land whether rent paying or not The 

' landlord has obtained a decree for cess 

person in possession of his land does not 
ret itidicala on the question of the defen 
The question as to what IS the amount of a debt of a I dant astatus as a tenure holder so as to bar a suit in 
particular debtor Is to be decided by tha Board under j ejectment as a trespasser or tenant at will {Harriet 
Rule 145 of the Bengal Agricultural Debtors* Knles f C J and Manohar tall J ) SHIVA PeaSad SINGH t 
Y D 1940 — 4 
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BENG AOBI. BEBTOBS' ACT (19S8}, S 27. [ BENG, AOBI. OEBXOBS' AOT (1936). S. 

— ■ ■ Ss. 27 (1) aod 26 (1) (e)— Wcwrrf €onttrttng\\iiK debt bad been extinguished by the sale, it woold 
usafruituary tnU nmplt t»ortgage~~Juriidteli»n »f\xvineAhti the sale had been »et aside and the pro 
ft, o I ****®'** Eengai AgncnltQfal Debtors' Act would 


~ I debtor paid to the purchaser a certain sum. the 'ale 
• would be set aside. Instead of paying, the judgment 

• debtor obtained a stay order from a Debt Setilerrent 


presenbed by the terms of the mortgage {Edgltf, y.) 
Fazlur Rahman Sarkaro atal behary Ghosh 
ILB. (1940)2 Cal. 203 
' .-S. S3— Saif for eieeltHtnt undtr S 48 C af Iht 

Bengal Tenattey A't — /f tn reepeet ef deli ftmsi$tuied 
by errtan af rent 

A suit for ejectment under S 48C of the Bengal 
Tenancy Act in which there is no ctaim for arrears of 
rent. It not a suit in re'pect of arrears of rent and is, 
therefore, not a suit in respect of a debt witbio the 
meanii^ of S 33 of the Bengai Agricultoral Debtors' 
(r..L . f • < although the 

■ defendant in 
rd, (^rrtee#, 

" • • .D t. BaSIR 

AIB 1940 OAl 823-440WK 1113. 


Sheikh, 

“■ ‘B 34— Applicability— Decree of High Court 
transferred to Munsif for execution— Notice to MunsiC 
for stay— Legality See 1939 Dig. Col 46. TaRaK 
NATHKUNnUt' PANCHANON DUTT. 

18610 131-12BC.338 
“S 34— “Civil Court"— If includes High Court 


' that the Court was not bound to slay the 

I proceedings. {Henderton, y) KRISHNA GOBINDA 
V. SAILAMATUtLA. 44 C WJJ. 789. 

' — 3 H-^Alatice far etay ef exeeutian—l'aliJit) — 
Koteee amllting one decree-holder and adding strange’ 
ai ludgmenl debtor 

I A notice under S. 34 of the Bengal Agncultnral 
Debtors* Act iHoed in the prescribe form giviog 
correctly the number of the execution case winch i' to 
be stay^ is not rendered invalid by the mere omisilon 
I of the name of one of the decree holders or by the 
inclusion of the name of a stranger as a judgment 
I debtor The^e are mete formal defects wLich cannot 
possibly affect the merits {Henderson, /) PVARt 
MORAN manjhi t Hashem au Khan 

LL B ^940) 2 Cal 226> 

8 34— Notice under — Suit for foreclosureof 
mortgage b) conditional sale— If must be stayed See- 
1939 Dig. Col 48 ABPUL LATtF o. ABDUL GANt 
SeRANC. XLB (1910) 1C»1 1S3- 

185LO SgS>*12BC 358. 

, a 34— Order staying or refa'ing to stay execution 

I —Anneal See C. P CODE, S 47— APPEAL. 

44 OWN 364. 
stered and time granted for 
— Notice received by Court 
Belt Court fee— If should be 
• )1 49 nathuhullbhudu- 

• 113 (1940)1 Cal 10= 

f . 0 9-A IJt. 1940 Cal 273 

'I . gsH relatten to debt"— Appeal • 

_ r aside execetUon sate— Hotice 





ism AN IHCIMONS 


ACiTl prBTOtjr ACT IIESOALCEM ACr(ll»<3J » ll 

jir'W M« n t • > 1 » U '*• J I’"'* ^ 4 tSUftr iw t 

•1 V V« • »>’ f »fc f* !>• »*T^ i«»»t nf ft* C<»n C'*ft t.4* »vi |*iW" rt»^ It j-* t 'O l’'*f i;*** 

*nir». Tl»C>»-’ ••n-t*'-* >0 I# t^1 *»*> «*<»*• »n my ^^r,- t*» fWR'J »* 

1-rtf r»r% »? >r »,. ♦ «•.(,*'<* •*« »•>'*■* I • 3'*rr)»‘^ nCll« tr> Itll* Jt 

/ /•«■ 11 »' .* t . • |->r .. » tfrwC ■* < I "» to «••■•} •jth O* *»m (K» >" /< * **/ /•*» 

ikj « » r ' - * »r'»t • 1 // f 4 r I >ioi x**atk 

»!.• >^«oc .1 n .1 !-..*<• • fcrt* Jirrlc w-iaR-C.ti»-«ioW5f 172- 

1..1 1 .1 /tr J nrtJ AJ&. 19»0Cil U2 

»' ’ Btt.OAl/ALLCVlOHAKDDlLCVlONnnOC' 

.. ... . lATlOVrxl or J»25i8* 2 Md 

~-~~H A/f c Hf A!t „ ft t A IT ft j, £,t*« 1,^} _ 

‘t, * * V* li i*\ *1 * »»l» »nt>-C**S'i»B<— C>P*» Jff Ihj^Col 

. J « VrfkJ tr»-» »»*« \futkttu, 

U -. ' »4<J . ♦*»! * .t't «6JC 6Ct-12r.A 4lS 


t.osri i» rlwrro iy it* ij ih«.t 0 
l-fi-’iff cnl<* '' Aft jrii»i#f 
MICll'* U Ml ♦»-« iol «• t— t ‘"l'» f 
iSt |>its:n‘j»>* I «n» J* *ai 

f«h* A* A •«!* *t « K h tr( 
l«SniNl*«"^» t /<»*».*♦ < J trJ Urn. 
FaTIX * KHAn** M*SJM Va< 


■ rff r •> r m • f •'«<-> • f I IB c *»» \7 i»* y«»(pn* r la ;*»/ 

•.f » /•. it-i •' ter l>« 1« I « « Cannet 

.. *»V* «•»» 111* t *B* Mm I'j '' 4rflv*^al» 

ffc f. tc , . K*»iorfk, J/y »lll> 

o * l>««i*r« ti ''■»►»** 7t»*ISt»»kt (II ITP r li;>1 SiSCH 

I a tw Itr^r •» »» OUUMH* 7S0J-J l< 
irii»l#f fff- 1 rrtyi htdAfi' t>f ier 

» tjniSr Imum* in ‘‘^ffrT ff f^n^tyf 

it* t A a*Vf« *> 34 Tlif pftrti* cn* cf Q <4) of RfjruUticn XI of 
•B f, trim ttUn (• apprar lo cowcmpfiK that the partat InM 
j tri Umiktttti jy me ant tli* accretion thaU toRtthtf form one 
A< tingle ) nUine >tiJ that the eiute of ()e ooni 


4 ( C IS A' lies fier m the accreted land iMfl t< easKtIy the *une 
B 63- tttt • >1 ty U»tt4 a« itic eitale winch he eniort In the parent hild 

icfMBtivir > tfitm ttirt tr ft tiMttimt inf( Ttni i« not pOiiiMe where the tecTtted laftd 
■ * ‘ CJifit (»f iitcM eriff II held, under pTopnetora other tlian the pro 


— twit t tfi/tt' 

A etrd Im «l lit iij:* « i 


the o d (lery peiB.*<:ui* htit <i>* unn iuai of «o as<p>i prirlota o! the parent hoMins (domra and 
cation^ird hr It* Unit t«r<« It* l)it< Sditneni Chanfffi // ) UAUAetAY rtAlAS OtAUSKUtV 

r <>tNrii fiSR 84s: 


cation tJfd hjr '1* Unit let** if* l)»t< Vtiinerii 
tV»rO t> tntuM (n cs tveie in i.U ulii rc t**^ 'd ct 


eppli aiion h> the de lor «*» |«*cln| LrforetK* lioaid 
(iU’/T,* yi Iakaivsu'i aaasoa * Iahir 
MO'iOAL 44 0 WiJ 3W<\) 

ft Hflrr-^eB/itwntiJi* St 4(5 4r7*«.r47|, 

/ y* Cpjf—Stw Itfn •( CtiilttPr'^lf nfrfutry 

ii 54 of the I^Ra) Nsf)fiiliui»| IXUon An ha* no 


,B<! »M h »K« 184 IC 838all RP 252si2l PatLT. «tss 


AIR t«4Q Pat. 131 
BCNOALCESS ACT (IXOriSiO.B 6- Net 
ftitiBiip \t*e; I t>ic of 4rr U)](,Co< 4^ 

N»w t etbiifionai Coal t-o lT{< c Lhamas 
MutkAHNAM 18510 ES3»ia EO 4C0 

—— — S 37— AroK— Vmi fompliflitee— 


m^.i.ortd<h*«rn sanction of if* Coffecw t, 

<«e I sitnwnMri foi a proN*ct.tion In .cipect of ofl*n- , protfdure Prescribed by S p of 

o« orders, 465 467 »nd47i 1 j Code ‘ »hc Cess Act is not Wlowed vrilh the rcswU that 

W £/*/<? JJI flAni CIIAIIAN P KAVsiliKt mum tenurei liaw escaped assMsnitftt no cess 
CHASA'. JJXBIJ9IPJ5 CaJ Jl-llf JO BW- "<•«« either at the oM rate or at aw 

isao 44-4XCtljJ 66Z“44C'Wjr 630- rale at all (Homer. C-r and Atmohar Loll, J) 
AXE fn<Qnrl2f{fl JIsanMUMiJ JJtst t Arsoift; MoitAnATiA 
■ ■< — ...8 &i{%)~Olftitet wHdtr-~PrtniuttlfA ef dptw I® Pat 

mint yaferty twderud at it ttttymints—Cflt‘Hfr'$ 6RB 74^^ 

firwiitifit (cf ffMOttieti—ff niffitaf-j AIR 1940 Rat ISO 

The j/ioduclion before lf>e appellale tribunal of mort — — B {<r tttt wnJir—If itnr/utite 

ez£* doCBRietiU ialseiy endorted «s to iH« lepaymeni, u tn funttew tf il*ftHda,ti\ * ifaltts at frAitro>i{<if/rr<-^ 
*ot>i<(f)iii£ more ihso ibe c6ence itt oat In h 54 (w)ol SwifffWfHt Atut ttr oft tPtfntot ttuant at attl fr irttfirt 
the IkRsai AEiicnlluia) Debtor* Act lilt »w offence rrr— K m judicaU 

of a moretencus andgeicral nature cotninfi under the A mere (indinR that a per^^on b atencie holder lor (he 
Pena} C*de ConfnjuenlJy the pwriM fen of lb» purpose* of the Ce» Aeidoeisof aiuount toanitbrni? 
ColJeciot lo commerce proiecBUon for tueb an offence wore than that Je holds tome interest In the land which 
IS not necee sry {Dt^tythirt C J afd Batlttyif J ) makes Mw liable for cess The holder of a tcBuTe for 
saSIH BMPSAN r- FytKIUN fwiposes of lie C<M Art ineJndes alJ persons bolding 

I Z»B (1910) 2 Cal 168 *.190 1 0 44S— *By Interest In land, whether rent paying or r<« The 
44 OV7tI 76S-A1B ISIOCal 461 faetlhata ISRdlord has obtained a decree forces^ 

-3 65 ODSRoltli5~'De(ermiiatii»tt/amMttf against a person in possession of fais bnd does not 

tf dtht—Junidituan tf Civil Ctuti Operate as rcr/aiT/raU on the Qaettlon ofthedefen 

Theaoestion as to what Is the amount of a debt of s dantisuius as a tenure holder so as to bar aSuciw 
panJcDJar delAor Is to be decided by the Board oeder ejectment as a trespasser or leoiBtatwttl {Harm 
RaW 14S of the PeoBal A^lculwtal Debtor* RtlI*S C / aid A/anOhar laU SHUA PRi^AO SttlO 
V D «940— 4 
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S£NGALC£SS ACT (1880), S 45 
JIandikaKum4RIDebi 190 IC 681*' 

23 np 212=21 PattT 277=ArB 1940 Pat 
438 

— ■ — S ^S^Conslruction — "Recovertd ‘—~Mt 

^wg of 

The word "recovered ’ m S 45 of the Bengal 
Cess Act means "sued for’ or "recovered by 
means of an action " C^forrjej, CJ and Fasl \ 
-AU, J) Mangtu Lai. Bacaria v SEotETARy of 
5TiiTr 18 Pat 8S4?:187 1 C 727=6 B R 549= 
12 RP 647=1940 PWN 45= 
AIR mO=Pat 161 

S Ab-^eope — ^Z.rt>y of test — Deexsion of 

Revenuf Court permttimg refoterj*— S‘«il lo set 
astde — /ttnrdtctwn of Cwd Court 
The <luestion whether cess ms rccovera** 
a particular case under S 45 of the Cess 
one to be decided by the Revenue Court 
issued the certificate, and if that Cour 
•decided, rightly or wrongly, that the ces 
recoverable and the claim was not barn 
iimnation, a stut cannot be entertained by a • 
Court to set aside that decision A Civil 
can cntcrtam a suit only if the order o 
Revenue Court is without jurisdiction, and not 
because the decision of that Court is not correct 
(Harrtes, CJ and fasl Ah, J) Manctu Lai 
lUcARtA V SECRETARy OP S''*" 

187 I C 727=6 B P 
/ 

-S valuUim ef e 

im land! met meludtd iy C«l, 
such land! fer cttf-^ennet 
The expression “part of a 
«f the Cess Act covers a i.a«e w( 
non 0! certain specified e^tate^: 
talned the rent free lands or 10 wiiiuli the rent free lands 
«ere attached by an order of Collector under 5 7 l of 
lbe Act Before therefore any liabiUty to pay c«n 
conM ♦" I’ll k -■ under 

noder 

• PORE 

4 « O WJf. 889 

— ■ 8 81— Owner and occopK - *- 

-than his dues— Right of contrib 
'Cot 49 NEW BeERbHOOM 
Ohakdan mall Karnani 5 

. <• 

— S w, 

liHjr( >u!ldert~Cfllestartpctotr 

After a notification is issued c 
Act in respect of an estate wbicl 


Sritrtmi 


— " 3 L ui 

Collector J'rrl939Dg Col 49 KuMAR NAREn- 
&RA Nath kov p Midsapobe ZcsiindakV Co, 
t-TP AJB mocaJ IIB 

BBNOAIi COURT OT V7AED8 ACT (IX OP 
1873) 8 10 (o')— If <eH{trt ohJxtt immunity 

S lO (r) of the Court of Wards Act does not confer 
aUoTiile Immunity upon a ward of the Court of Wards 


BEnO EST PAEJITION act (1897) 8 09 
IfftndersoH end Sen, //") K G M FAROQUi 
llABlBlfR RaHamaN ChowPUURV 44 0 "W N 719 
• — —S 69 A — PfjHagtr of estate under Court f 
Wards— Puthc tenant 

The matvager of an estate under the Court of ards 
fn Chota Nagpur IS by the operstionofS 59 A of the 
Court of IV ards Act, a public servant mihin the mean 
lug of the Penal Code (Hernss, C,J and AtinoXir 
JutH.j') 


S 

tondntd to fened of v/erd's Itfelimi 

S 60 A of the Bengal Court of V\ ards Act is in the 


- — S eo A — ApPhcaithty after rehn/uiAntenl of 
estate iy Court of svards 

It cannot be held that & 60 A of the Bengal Coort ol 


A lib ol the rules made under ihe Court of Wards 
Act IS not tsUra tires Ss W and 70t«l»uertha 
making ol such a rule (Harries, C J and Afeneiar 
loll J") • 


BCNOAL CBtTBLTT TO ANIMALS ACT (I OP 


A IE 1940 Cal 328 
embankment act (II OP 1882)* 
tnil 67— Notice under— If condition prece 
eaiion of liability See 1939 Die Col 50 


12 a U bhl 

1 BENGAL ESTATES PAETITION ACT (V OF 

1 1897). 8 gg—Applieabllity — Co-lhjrsrt—eaiaikt 
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BE^O. EST.PAETITION ACT(1«07), 8 P8. 


Uiit—Sepn ee ti»rir$ fltcti iw feneiuf" tentint^ 
tnti pf mana[rmnt—Stltl(*itnt *f raiyati if 
fehrtf ef matiac<r\<nt—A fttiifli ti tf reeufantyntAli 
f*rlilii<K — ailptlti if fritU*" ta 
<a siartr ti4iie<l If if’ti’rff^Kitii tf ritel tmantt 
\\ber« all ihe co-»har«ri pul one of iheir namlier in 
We po^^<sion of a paiiiculjr potiion of the esUle. 
there is an implied authoiily civlrig him the tljtht lo 
repiT'ent them for a<l the ordinary details of manaj^ 
merit, including the <ettlinc of ral)ais upon estate land 
for convenience of culilvation Of coarse it aroulil 
eitend only to acts done In good faith for the beneBi of 
thee<ca(e boch teltlemenrs made in ffood faith irovM 
not be encumbrances so as to attract the operation of 
S 99oftte bsiaies Tartitiori Act Certain fafittfr lands 
were m possession of some of the Co«sharei« nni'er a pri 
satearranmment made for convenience, lhect>*harera in 
possession gave the defendants a raiyall teillemcnt In 
J314 (asli, since when the defendants lemained in 
cultivating possession The defendants weic settled 
raijats of the village and the Mitlement was made In the 
ordinary course of management of the ciialc and w«s a 
prudent .cl There was no protect at any time by the 
^ber co..harerr, one of whom was the pltiailfl In 
1933, there were partition proceedings under the Estates 
Partition Act, and on their conclusion In l937 the 
different proprietors were given delivery of pos<ession 
over the tsiJktat or allotments aitigne<l to them respec* 
tively. The iaiaiAt lands which had been settlet* ' ' 
the defendanti were allctted to (he plaintiff's, Uh 
pulition snbject to the tenancy The plaintiff 
was one of the eo-tharers, brought a suit for recov 
possession by ejecting the defendants and for •• 
proBta 

(I) (hat S 99 of the Estates partition Act had 


DSNa . FOOD ADULTEBN. ACT (1919). 8. C. 
tetllemrnltnade by him Is binding on ell A tenancy 
intesr«l is then created onder the entire body of land* 
lords snii nothing In ij. 99 of the Estates I’artliion Act 


S iV)—OrJeri net iiailf If if (onltilfJ. 

What 1« barred by the provitions of b ll9oflhe 
(.states Partition Act or not liable to be contested or 
set aside by dvil salt are ortlers pa«ed under the difftr 
ent secYfons referred to (herein, and not a suit by any 
person claiming an interest In land. (P'armj, J) 
KtlS'JREHAHI RaI GUNt SlNHA. 

190 1 0.817-7 BE 47. 
BCMOAl. EXCISE ACT(V OF 1909], 8 63- 

/Jfmarm Ercitf and Cnileml iend—lfhailttaccu' 
/I teal I an 

Thetiriuor in £s'i<e and Customs bond is not liable 


B.63—0'dfr far (tnfiscalitu—IJtntilf ef frt- 

isrtrrr— // wiatmol- 

Under S 63 what is material is net Identity of pre* 
mlses bot identity of the possessor AIK ]939 Cal. 


■ 3 P9— Co-sharers landlords — One in esclu* 

sive possevsion — Grant of thika— Settled raiyat of land 
induced on to land by thikadar — Subsequent parliiion— 
Land alloi'*^ ji-i/-..*... .-n Sn. tgfi.. r... 

rjectment • * ‘ • • 

—Accrual 


under (be Act has power to confiscate anything fn 
’ ' b is liable to confiscation under S 63, 

witbin or Without the district where the 
• A T R 1939 Cal 346, Foil, (Bart/iy ond 

• //) GUBBAV V Empsror, 

110 m-41 OcIiJ 666-19BO 668- 
AIJl 1910 Cal. 205, 
•.Tvrrr.-BRATIONADTfVIOF 

• • • * • ■ oil— baponification rale* 

• • 1 under S 4— Re^utt.!— 

• ig.Coi. 51 Legal 

• • •’ ^ KSUntSH CHASM. 

•• 1 1-® fl839)20aL455' 

72CLjr-« 

■ ' •’f* af~Peweri pf 


GfVtrno*int~Prtinmftien ariunz under ^ “ 

(oitiur. 

Per ATrWrrw, Under S. 4 of tbe i>r^a' •» 

* ‘ ’ Government tas ** 

• * ■ 'of the 

* ■ . ar* j«',r 

' " ■ 'C®*cls COTr—,— 

with (he constitoenfi of different arti-ii* v* '**"'*' 

latter with the conditions under irhiib *, -• v 


■ S 99 — Sffpe fff—ff alfffit sfcrua! pf aetufaitef 

nril* under Biiar T/naney Acf~Sitllemenl pf raiyat 

iy co'tAarer in fieitfiUen an ith ilf af all <e tkaren— [ It follows, therefore, that the 
fffett af—Oc(ufaney ngklt—.f’ ' *' -f—’f 
after Partition. 

S, 99 of the Bengal Estate* • 

override the provisions of if* • .' 

prevent tbe accrual of occup. ■ 

raiyati settlement IS made by a ' , 

m the ordinary course of pr . ■ 

incidents of a ralyaii tenancy * • 

against the eo sharers In cas ■ • 
that d CO sharer in po»'es«ion 
to induct tenants on land and ( ••• 

body of landlords bj virtue of t • ■ • 


prennrpOv, 



55 


THE YEARLY DIGEST, 1940 


56^ 


BENG FOOD ADULTEEN ACX(191B),S 6 jBENO LANDEEOI8 ACT (18761. S 78 

aduttiratid from samfle laktn at ratht 

—Prisumption if arttet ■ • 

If a consignee lakes delivery of a • 

of mastered oil at a railway station for th 
selling it, he stores them for sale mthin the 
S 6 (1) of the Bengal Food Adulteration / 


moment he takes such delivery until the 
actually exposed for sale in his shop The presumption | 
under S 6 (4) of the Act, therefore arises if from a I 
sample taken from the goods while they are actually on I 
the railway premises the oil i< found to he adulterated ' 
(.EJglty,)) HaRI RaKSHaK DOTTt CHAIRMAN 
District Board, Biruhum 41 0 WJf 1139 
— — -Ss 6 (1) and 21— Midtr~GAef told net 
fulfilling eonditioni but unadulttrattd —Preiumplicn 
anting under S 4 Whether applnt 

If a person sells an article of food specified in S 6 of 
the Bengal Food Adulteration Act which does not fulfil 
thecondiii -* ' • 


S 20 — Pule making freer of LoeeCGvurnmenr 

— Seoft tf 

Htnderton^ Under S 20 of the Bengal Food 
Adulteration Act, the Local Government may make 
roles determining what deficienaes m oraddiiionsto- 
any article of food, the normal constituents of which 
have been declared onder 5 4, shall raise the 
presumption that suchl article is not genuine or is- 
injurious to health The essentia! thing therefore is 
that the roles should refer to deficiencies in or addition'- 
to any article of food that is to say, they must lay 


lions as ar 
guilty of a 

the Act ■ , 

by a notification under S 6 fixed a standard of quality 
and in so doing has prescribed conditions within ihe 
meaning of S 6 If the ghee >old does not comply 
with the requirements of the notification an ofifenceis 
commitied whether or not the ghee is adulterated S 6 
enacts an absolute prohibition and renders any presunip 
tion arising under 5 4 and (he rules made thereunder 
that the ghee is not genuine oris in]orious to health 
entirely 'uperfluous This anomaly does not arise from 
any' lecesvaryconSict or overlapping as between Ss 4 and 
b but arises from the manner in which Ih 
under the e two sections aie expressed 
of the essential and irrebuttable conditior 


genuine The presumption in Ihe Act is a rule of 
evidence made by S 4 it«elf It is not open to the 
Local Govemmeni to make a further mle of evidence- 
under S 20 (ffenJerton and Kkundkor //) 
rancaLali' Chairman midnaporz municipa 

LITV ILB fl9lO)2CfU 82-190IC 186- 

13BC j62-4lCrLa 849-440WN 615- 
I A I B 1940 ObI 824 

I BENGAL GENERAL CLAUSES ACT (I Or 


respect of ghee by the notification ondi 
unnecessary for the Local Govetntnent iv u «>•. •u^. . 
declaration under S 4 ^/fenderun end Khundier \ 


stantive right as 
enforced and in 


well as the procedure py wiiuauwes 
such ca»e8ifthe Ti?ht8 are saved in 


Ml 


of 


he look delivery of them and the time when a sample 
was taken isnotavalid defence by reason of S 6 (3) 
of Ihe Act (Edgle) J) HASl KAKSrtAKPUtTu 
Chairman District board, Birbhoji 

44iO'WN 1139 

— -3 G (,4l)— Poiieition—lf mcludet eonstruelive 

foisetiton 

‘Pos.e«sion’tn S 6 (4) of the Bengal Food Adnltera 
tion Act means actual physical possession and does not 
include constructive posse sion Where, therefore, at 
the lime when a consignment of adulieruled mustard oii 
was seited by the Sanitary Inspector it was merely in 
transit from the railway station to the shop of the acen 

•-ed anHuas iPan n »» * nn of the KVilAed A I 


if the 

• • . ETAl-t 

• ' . ■ 148 = 

44CWN 723= A IP. 1940 Cal 423 
- —3 8 (s)—"/ntlitHted, eentmned or enforced' — 

Interpretalton 

The words “instituted continued or enforced ' fn S 8 
(r) of (he Bengal General Clauses Act are to be taken 
with each of the words 'investigation, legal proceeding 
' or remedy** <0 far as tbe; seem to be appropriate 
{_Muhherm and Akram, Jf) DHIRENDRa NaTH 
Koyo IJJETALIMIAR ILE (1910) 2 Cal 148 = 
44CWN 729 = AIE 1940 Cal 423 
BENGAL LANDLOED AND TENANT PBO 
OEDDEE ACT (VIII OF 1869), Ss 38 and 39— 



of I eenugnment— 
—l./rilitf 

Where tie seve 
same brand and ft ■ , . 
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BC'CQ LIN'D nCOtS ACT (1I7C). 8 79 j 

)?« rt-it ti»t !{>»)•»« fotrjj nj •)ih t> f 1 j» It r,'jt» nlej 
rr*"'*'' m f f 1 « n*"’* •• • II «<f»* i>'i» 

i»le i«iy } l» i £*t i« Tf -TO ih« r»^t T)i» tl|M la (hr 
rent of ift r**» ' iKowtH ml 

il f d « r'' UlifUm*) 

V»* ir«1 fot^J xil'in l*e p'lWJ of I nil»tkin llir 

f»t lS»l iht rc£ • I* ootj 

in'! li^nnl •>* p^ii>J of liTi lal milf oot Rjakt ll>» 

<1* tn Jn II # •Bii ii't'f I Tl ♦ af-lion <*nr» ha» 

ifi* rifV! lo »j* rtrj l« dor jt» f^ly r'ftrt I* ll'it 

iV tiaU tT W f'ri < f>? rt<l-^rrd In Ih* •'non * 

of ITf •tr» l-y. (/■«£ A I fn //) |V»MAN 

<nA 1H) n f.asro S*IIK 1F5I0C3S*> 

isnr 4o«-sir*tLT ics-jsiorwK ma- 
CBB Sn-Atn ]9f0 Tftt zoo 
s 79 /■•orf,, ,/ L,, 

A t o fO«n/ 72 

A dflftidjfil In ■ *.11 for iml nV^j cla tna In lomn U 
cndoi *I “9 pj lh« IVTfal I an 1 i rt *1»»J on Aft •nd 


nCKO LANDBBV HALES ACT <1859), 8 33 
\fHlh r/fi rnd roxhirjh JJ) Kmi'I 
KoffTsa r Krxrxni fs*i<iivi 

1*7 1C ?86=:12 RC 556-71 CJ.J 413=r 
44 C,W.N 129=A I R. 1940 Cal 39 

■■■ S 14— Tdti djyt fmod fxftrvtg cn hoU 

dar—t'fnt'd. tf txindta idt rt ^ntnff day 
r« Rorh*rgh, J —OUtrr — Tlte trn dai* 
l^iod in S 14 if not absolute. If llie 
f<rtod of tm dayi la* expfed on * holiday, 
the fCfjor! if estfndfd till Ihe re-opentne da) 
{^tmkhfrita and Hoxburgh, // ) Kamsl 
kai'tiSM IItMtVT>»\ Kmuva 187 I C 286= 
12 RC 556=71 CLJ 413=44 CW.N 129= 
A I R 1940 Cal 39 

" ■ 8 17— 4ppl caluliff— AllachTtnl onder }> 99 of 

Cp«* \ct— ** i 1« of cnriie an frr iMa hment— Jarml ciion 
ofCa*Wfpr 1939 Dis ,Cot 53 KUMAR NAKts* 
MRANaTII MfV P MlltfApORP 7fU|VIIARV tO . 
IT» Ain 3940 Cal 115 


end-r S ffli-iH TJp. ih, 1 ‘j, Tm»nr» \l matt 
p Cfe IhiT h» t » 1 in fifi pi 1 rnn* In »K» prnn,|r*or 
»t'~nannt t * f flfvr) r ' 1 1 » Irt ni nf ff, « pr p 
<< JPBvj/j J lUCHU ^ARAI^ VIsetfp AfAlIQUrD 
VMHof. 150 1 0 733 - 7BT1 48- 

SlTatLT 33Q-AIR 1010 Tat 655 
BEVOALLA77D nEVEmiE SALES ACT 'XIOT 
1M9) 81 S »nd3— V<A ft to rromccof tctdff S 94 


' — ' S H—Atflxtahilily^Suil by to shartr 
< 'r dederaMn trat he has treftrentul tUle and 
thot tntt should stand fflfirWj tn hu favour 
It ma> l>c aifiitncd that S 33 i« rot confined to 
«tlc« hv public auction under the Act, but also 
applies to a «fe under S 14 of Ihe Act But m 
order to attract Uie operation of S 33 the suit 
must he one to annul the »ale and this presupposes 
that the parly sumf; >s the defaulting co «liarer 
or int other person who denies his title from 
him Wliere a co sharer impeaches the rights e! 
the other co sharers to beeome purcliasers bv 
reason of the subsenumt deposits the> made and 


— —8 6— AppI ealdhiy— t jri onty of e*t4 • 
allielin<<nl Jfrl 939 D*; Col ^2 KUMak »• • •» 
PRA*<ATtt KO' *• MlII^APOBE 7ESflNnAIl • 

LTD AIBIOIOC' •• 

■ ■ S 14— Entire e<iatc, "hen ran (>e rot t— Ojljr of 

Collector txfore *afe_^paraie arrownis tl i<tliectd*ed 
Stf 1939 Die <-o1 57 KumaR N sREVORA satii 
fvOt r MiOVAPOKr ZFSJI»«nARV CO . I TI) 

AIR 1640 Cal 116 

, _g liC— Ofii* fo si arer pojino ettUre or 
rcier— r«rchai<r 1/ becomes complete — Suhse j 

nuent pa\nent of sa nr amount hi other co slarers\ 
—fftect of 


rioes }iui loiiie wtiiiuj ijjf pui view oi o. uuuer 

thr * • . • > . jjmjy i,g 

a I of Act XI 

of . t the plain 

tif , • . • vras vested 

m an) of the other co sharers by reason of the 
payments they made under S 14 of the Revenue 
Sale Law (MHkherita and Roxburgh JJ ) 
KaMAL KsISilKA V IlEMCVUBA KRISHNA 

187 I C 286=12 RC 556=71 CLJ 413= 
44 CWN 129=AIR. 1940 Cal 39 
33 — QuesItOH of xKbrfdnfto/ «n;Krj not 
•c\flc ground of afifeal before Contmts 
• ’fatnlautabthiy of rust 

ertainly incumbent upon the plaintiff m 
dcr S 33 to establish that he has suffered 



A 1 R lu4u Lai oy 



I simsuiiiial injury by reason of the irregtilanty 
of but It IS not necessary that the 
substantial injury must also be made 
•'round of appeal before the Comrnis 
• • *fnkherfea and Roxburgh JJ) Kamal 

• ■ ' Hemendra Kwsuna. 

«C 286=12 RC 556=71 CL J 413= 
44 C W N 129=A I R 1940 Cal 39 

j S 33 — ^"5'flle”— 3fe<M»nr7 of 

I PerRoxfriirffA J — ^“Sale’necessarily includes the 
I whni* Tirocedure from issue of notices under 
1 6 up till the final completion of the 
its narrower sense as the corolIaiT to 
’ A 'sale IS conducted contrary to the 
' ’ *’ie meaning of 

I of these pro 
It the tunc of 
Roxburgh, //' 
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BENG lANDBEV SALES ACT (1859), S 3 4 
Kamal Kkishka V Hemckdha Krishna 

187 I C 286s= 12RC 556=71 C L J 413= 
44 CWN. 129=AIR. 1940 Ca! 39 
— - — S 34 — affect of annulment of sale 
Per Roxburgh, /—The effect ♦ 

of sale IS dealt -with m S 34 0 
clearly contemplates restoration < 
assumed to be decree-holder, 0 
and Condi *' ■ 

Kamal I • . • . 

187 ■( * ■ < ■ • 


“"S S7 — Annulment of 




. (enure— Tenure hinder 
claiming nt'hkar title— Proof required 1939 Dig 
Col 54 ASHA Movi fjASU V PaRANAGORE |UT£ 
Factory Co 1 td 187 1 o 635 = 

12 BO 681 = A IB lS40Cal 141 
— — S S7— Recovery of possession on basis of reve 
nn* »a]e— Suit for— Onus of proof Stt 1939 Dig Col 
54 ASHA MOVI BaSU » BARANAGOUE jtlTE FaC 

toryCo.Ltd 187IC 6S5=12B0 684 = 

„ „ « AIB 1940 Cal 141 I 

— Ss 37,38 and 39— Besiatration of (enare ini 
respect of undivided share of land— Protection of tenure 1 
holder St* n . e< tr - ^ _ I 

NATHRoVv “ 

3 37. p . , • ' ^ ^ 

The word ‘raiyat* in the provi«o to S 37mu«t be 
read in us ordinary sense of a coUivator It does not 
include the successors In interest of raiyats (HtnJer 


Col 55 KumaR Nakendra Kath Rovt Mlot^i* 
, ‘ ' ' JCal IIB 


BBlTO MONEr-LENDERS AOT(1033), 8 4 
Under S II, second of the Bengal Regulation 
II of !80S the cause of action m respect of 
the nght of the Government to assess invalid 
lakhtraies with revenue arises on the date of the 
r.vni A p* wIiCH posscssion IS taken 

h grant (AUtter and Akram, 
Bengal v MritONjoy 
' ’ 1 Cal 216=44 CWN lOlsc 

AIR 1940 Cal 455 

■ ' - S 11, Second— C/dint barred under— If 
revwed by subsequent repeal of Regulation 

If the Government's right to assess mvahtf 
lakhtrafcs becomes barred under S II, second 
of the Regulation II of 1805, the subsequent 
repeal of that Regulation by Act VlII of 1668 
woufd not revive that right (AUtter and Akram, 
JJ ) Province or Bengal v Meitunjoy 

I L R (1940) 1 Cal 216=44 CWN 101= 
A,IR 1940 Cal 455 

S 11, Second—// mpliedly repealed by 

Act XIV of 1859 

S 11, second of Beni,al Regulation II of 
was not repealed by necessary imphcabon by 

• » v»»r jgj^ jj expressly repealed by 

of 1866, as having become unnecessary 
of time (MtHer and Akram, JJ) 

I *.v 1 vv OF Bengal v MamiNjoy 

ILR (1940) 1 Cal 216=44 CWN 101= 
air 1940 Cal 455.. 
BEHOAL LOCAL SELT OOVEBKMENT ACT 
asd 76— Roads under control of 
of District Board St* 1939 
TARY OF Stats » DisiRitJT 
18610 464-19BO 373 
al of Chairman of Union Board 
• Jurisdiction of Civil Court 
3E SELF Government act 
44 0 w N 362 

■ ,> liu—j ttiyu */ cue monlA't nttiei—// tan ie 
txeltuled 

Under S 146 of the Bengal Local Self Government 

• I .. K • ..n»r*,.9nk« pvfladrfl 


from tfum 
Whe 
the Be 
all ibe 
of Ihei . 
them 
of the 


I f SatvenpRa KusiaR DaS 


3 iind interest al 
ondes for rest® 
ca'edoes not 
Bengal Monty 
mentioned m 
simple interest 
.SH CHANDRA 
44 OWN 694 


• * loan''—Jlf(anine of— 

'• Lenders Act, the phrase 

■a the amount actually 
money lender, the origi- 
t nal loan and not Ahat iA Mated as Ibe principal in the 
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SCKO KUKICtrALACT(lP 32 ) 8 2 

*n(J *11 fi !• rn. If rf iK tnf li>»a 
p» list»«r* f ••V O • f f tapuf •«! 

tK'ttir tmj // ‘>VflM^TA r ' 

rtijiA ‘^A’cAAi' 4icw,vns3- 

ALn 1910 C»L 670 
BCKOAL VtTKICirAL ACT (XV Of 1M2) 

8 2“J«i* turn htfm mnr y («tr^ 

ll :> t *A dicBi hirt Jjpff Jfl rf iVt r>t« Att aaim 
II to Jf>nr tf>«» I* fiKht-js • t-ich iTml I |if 
sodrt *1 2 •»/ X'rAgmfJ //"i 

AMILVA ( rtAt AS I At I » KASCKKArAPA Mom 

f AUTT XI9 I O 773 - IS B 0 120- 

7tOLi £8B-41CrLJ eOl- 
A tB 1910 CtL 330 
- — -•8 2 PrOTUO— 'Altiilofi 1*1 ptrjijrrl «n<J«r 
Old Aa— If Srt IHsOai MUMOfAL ACT. 

S« 3 123 133 AVJI J IROMV) 44CWN 277 
■■■ i-S 15— J*if «/*»•// fV*f»/fi^j/ 

mmt ft f/ai*/— // rrUlii A«f4 t* 4a 1 1 ( tu t 
AftfT lf>» COmiT'pnfTfrirni of lh« llrtiS*! MAftldpat An 


BCNO PATMI BCO (18I9) 8 14 

•f*d lfc«« »fn|'f>ed {fZ/nJ/ftfit ami AffiAamfJ AAram 
//) AMtLTA ritARAS I’AUL r KASCHkAPARA 
MOMCJPaUTV iso LO 773-13 B 0 129- 

710LJ 588-41 801- 

AXB 1010 Oil 336 
SC^OAX. 77 wr AKD ASSAM CIVIL COtTBTS 
ACT(XlIOrX8S7) 8 13 (21— .Tirr^/ /» 
fnf Ptitntt-^Piil'lAatitm »/ fmtnnt cmamglAimtf 
lAttUtH ra lAftr tirrititlal fmriiJtetian 

tlfi htttrr rmt 0f lAtm rttfratJ far frttfnta 
ham la frafar tf"'! aetarZime la laeA Jitlnhitian— 
I>aU aftmiliitifiam af mil 

WlwTC thne Arc Rw*fe (ban one ^^bordinAte (ucl^ in 
A diitHct firing leililotial ] 2 i!><ficlinn orer the entire 
dtrfikf.ind Ife I) ttrtci /edge hii ender 6 13 ( 2 ] of the 
CitilCcRifi* Act di'tiibetrdciril ba.<lne*i aTionilhrffl 
(17 nftrener 10 local limlii, and a pUint £)ed befcra one 
of (betn ti retained for preientaiicei to proper Court In 
aecotdancv «llh the diilritiotlon made bj theDistrlt 
/•dge. the lull mart l« lahen to hare been Iftitilaied on 
tbcdate on which the plaint li filed In the fint Court, ai 

that e.nurr harfnf trrrllnilal larlrd ction orer the shofe 


//WA that it wai clear from (be Ciiture of the olleg* I Where there ate more then one xaralndar uflder 
lorr in the plaint and of the ret ef eoagbl that the eull I rrbom e /«//r/ talat h held the application to the 

■ ■ ail '•! latnl 1 egulJfion 

• 1 a ti 7 all of them, 

■ a I • r Chasdra Roy 

. I * *' * , 2 - 18 BIOC 14 - 

,1 . . - -44 017^7 415- 

i i B 1940 Cal 306 

* — fifat/e a/~On¥t aZ 


Aide 1910 tat 153 I 
——■8 34 — Weetron offence — Klj 
pluQt—Penon haring no vole in war - r 
tahea place Sii 1939 D g CoL 56 • • • • 

UPtNQKA Nath Kumdu i ( * 

— S 34 (b)— Liw tation for con . • < 

C«A KSK AtA UfctVStW. V U 9 l«Ofc.S MaTW 

KUSDU 41 CrLJJ 7 («> 

— — -S 71 — Offence under — 11 Cont nmng offence— 
Date of offence — Proof— Doty of prosecution Su 1939 
Dia.Col 57 Rhaoia r Chittacong Municipal 
L m 41 CrL 7 47-440 Wlf 461 

Ss 123 133 and 2 Tzovlto—Aiuiimmi af 

cantervancf rata~yaltalian Jut nat prt^^rrd—yaliJitf 
af asiiiimtnt 

An asseezneni of properly to a conservancy rate under 
S 123 of the Bengal Municipal Act 1932 mtboatpre 


Nou*e under b 6 of the iaini 1 egulalion nust be 
j, » ,t.,> , i. a i •!.> I ...r ihe defaulter, 
. • ■ • 1 . • ■ ai the prioci' 

a • , aluA sought ta 

• • • * zamindar toi 

■■ terms of the 
KeeulaiuMi \,A/ lui ««<j i vavhIi/h y/) KiRAN 
CHASDRAROYp BROftSCHARAM SEN 

ILB ( 1940 } 10 al 442-16910 614 - 
13 BC 87-71 OLJ^ 110 - 
440 W 17 416 -Al£ 1940 Oal 806 
■■ 8 11 — ‘/»ifir« 4 /wntr' ^Cammutatian of nfit 

rn hni iuta rath rml iy palnidar^-Zf amountt ta 
An arrangement made by a patnidar with a tenant for 
payment of cash rent for the holding instead of rent in 
kind, cannot be said to amount 10 an incumbrance It 
b merely a fena Aife engagement made with the tenant 
,L. >r.. > r.v— I ho n r3t nf ft 
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BBNG EEV. TEBE LANDS BEG. (I 8 OO), S 10 
the heirs of the grantee to remain opon the land in perj>e 
toity Therefore the rights of the heirs of the grantee I 
to continue to bold the land in nerpe'ulty agreeably to 

the hnH<>i-« on/T fl.sS.- C» -- »». — * *• r 


rid of 
grant 


BEN ■ 

REC ■ *, It.*. . . I •• 

entry .... 

Non-rggtstrauon of gfoni — Presutnfition. 

From the mere fact that there is no entry in 
the lakhiraj part 0 ^ ♦**“ .»»- -«»»• 

mg to a particular 
presumed that the 
take steps to regis 
the Government ic 
eluded m the grar 
Province op Benc 

IL R. ( 1940 ) 1 Cal. Jlb :=44 C.W N. lOls 
A.I.R 1940 Cal. 455 


BENGAL TENANCr ACT ( 1886 ), S 26 T. 

Where a ca sharer fand/ord fs placed in exclusive pos 
tesnonof joint land for convenience by mutual arrange- 
meotiiinong all the co-sbarera cives a ii.« 


atuiauty jtet to bold tbeJand as part proprietor 
on the condilious mentioned in S 22 . {Aganeala 
RmBtand. //,) IKDSR CHANDRA v SilRl RapHA 


sbarer proprietors, even though they may pot have 
acqoired the raivali Interest m the same orODorltons as 


warPKASAD 6SB 200<-166IO SS?** 

12 BP. 381- 

S 26 -S fas amended in J 92 R 1 — 


tonsiuereu suui>.ieiii lo cxuiiguisu i 


— rersonap tove- 


AXB 1910 Cal 83 , 

S. 18 &.—Sale ctrUficate^H intlrttment 

traJ'ifir _ ^ ! 

Under S, I 8 K of the Bengal Tenancy Act, a sate 
cerdicate cannot be treated as an '**»»a*'* 

fer by the tenant (Airam, / ) B 
HaSI. V. JNANENDRA NATH GhOSM 
1 * 

. 11 - B 22— ihartr landlord in i 
— -Thlkadar under— Sillltnuni oflan^ 

0!unfng litre tn frofr/elarf iHlereil— • 

paner rlgiet—Subtefurnl ecllttloralt purtielen—Z^nd] 
alldted to aneiitr to-iiarer— Right »f latter to rffnrerl 
poilluiorr— Bengal Bilatee Partition Act, S, 99 . i 


I S aS-R •« <iib}ecf to the provisions of the Act, 
a does not affect the right of the 
•afer under S 87 of the Act if the 
his holding without arranging for 
his rent as it fell due (Edgley, 
’aosAti V Ramjan Saskar. 

( 1939 ) 2 Cal. 471—186 I.C. 555 =s 
12 R.C. 478=70 C.L.J. 501=44 C.W.N. 118 =: 

A.I.R. 1940 Cal 6, 
— — 5 iS'Ji-—Laniilori/'t fee—LandloriCe right to 


[ a* ij u li,au*. 

• 8 26 P (aB U]itaa6a')—Apfiieaii/ily—Z>irtu 

maitaf trantfer exeeuied before and regittered after /«- 
tton tttmngtnio force 
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I BENGAL TENANCY ACT (1886) S 26 G 
I f lam r^. 1 A. CHANDRA 

I' ■ =185 1 0 704- 

12 BO 402 
I ’ KeeJinp under— 

ry farliee 

the Bengal Tenancy Act 


ry pariief 

vasregMeied The material date le the dateof regis I There s no provision in the Bengal Tenancy Act 
tration and not the date of execution The provu one «hich mahes it necessary that the co sharer tenant who 
r.fthenen » » i - _ 


ift reftal— Order pautd fkerean a/terrefeal—Validily 
here the application for pre ccnpiion was made at a 
tune when S 36 F of the Bengal Tenancy Act was 
operative an order can be validly made on that apptica 
tion after its repeal by Act VI of l9}8 Nddier the 


■ '8 2C*0 (m amenflea)~ 'Any other law for the 

lime being In force'— -If includes Evidence Act Set 
1939 Dig, Col 62 PRAFULLA KV»lAR Maity v 
UoAY Chandra Pradkan 185 Lo 687- 

12 B 0 891 







710LJ 4l)U=AXB.19iuCaL6e6 I 
. . I I 8 26 r—AppT ration under old section after 
amendment— Malfttalnabll tj— Trsr»'er l*fo e arte-d 
IMKI 1939 Dig Col 60 rKOn.U^ CHA>DltA 
CahforAl HYA e- I aj Mohan Da’s. 

• . . ■ 


gtffr urndfrltiimg ft tty yrTneift] 4t atfltltd Hm/ 
Af«»f/egrf g-Ttw n/1/ e/ Aj/r tmne t{ diul, u,f ,f 
tmrumkrMuet 

Lndera mceigsgedeed the eortpt'rgtts vp Otu* 
sloB of the pro{WTt c* to the tnmigag** %D« 
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BENQAI. TENANOy ACT (1885) S 26 G 

the money teas paid There was a iurther attpolatioa 

that if It was sabseqaendy disclosed that the mortgagor 

bad already mortgaged the properties to other persons 

or before payment of the 

mortgaged to some othe 

sarcetidered the lands in f 

mortgagee would be entii 


gaged property was in the nature of an indenmiiy 
clause [_Muikerita and Akrani, JJ ) ABHOV 
CHARANf HaRENDRa 44 own 780=* 

A I B 1940 Cal 437 
See alto(Mukktritaand Akram^ J/) HHUTNATH 
Jana f Gopal Prasad 44 OWN 761“ 

A IB 1940 0^1 436 

- - ■ i3 26 Q—Applitaiility--MiiarA$ldiitg 


I Bengal TENANor act (isss), s 26 o 

1 to the mortgagee It was then stipulated that after a 
I penodo!2$yearstbe debt would be ciMnguIshed both 
“• *“ • * There was a 

• eed that in the 

' ■ ■ ed of the pro- 

’ accoentofthe 

* , pay interest at 

Certain rate per month There was, in addition to tbi*, 
a persona! covenant to pay. 

Held, that the mortgage m question was an anoma 
Ions mortgage {,Heniersan, J) SURESH CHANDRA 

V JADAV Chandra 189 XC 866- 

ISEO 125-AIB 1940 Cab S72 

• S 26 G Order in— Proceeding under— Appeal 

See 1939 Dig, Col 62 DiCAMBtR POVDA v SatiSH 
ChandraDas 185 10 S68=J2BC 357 

~ ' “S 26 O— Order In proceediog onder— When 
ret ludieala — Revision See 1939 Dig Col 62 
KlSnORI JfOHAV V AfAlJANNESSA 

188 1 0 777=13 E0 SO 
S £6*G— Or/rr af Revenue 0/^eer^Rtt’ision— 
C f- rAie S tis 


ti/ mtngagta f/oyeny aeuverta t» merigagee 

A asufructsar? mortgage can only come into existence 


, « V ‘ ^ > ^v» 4..A bl-UAivi 

CoxAiNt' Chandra bhdsanSarrar 

710LJ 255-44 OWW 4pR 


interest The document mentioned a due date for pay- ( entitled to realise his dues by sale of other propetiesof 

~ * ' as dispos«essed 

, ■ would be eo 

. with Interest 

. <* "AN o Shashi 

■ ■ ■ ■ -13EO 32- 

mortgage but a mortgage by conditional sale (owhichl ZICLI 477— 440WN 465— 

S 26-G(S)o{tha Bengal Tenancy Actwas not appli j AIE 1840Ca! 281 

cable {Derijiiktre,C J and Mut ■ ’*• ”• r ■ ■ i 

DRA Nath v Kaupada IIai, 

44 0 WJI J (' • - I 

■ i ■. t 

■ -S 26 O— A/ rigag/d land reprettn'td at moba | txUngunked —l^atnre »f marlgage 
ran koldtng-^Morlgigor tf etlepped fram tkojttng tkaf I A mewtgage bond provided that the mortgagee was to 
il It aeenpancf AAding j remain in possession of the property and enjoy the rents 

A marlMpnr who had t'* thi* I o— fi , ^ _ J -T- - > I 


12 UliJ bb— AXH 1940041 486 expected amounts In the event of that contingency the 
— — S.26G— Afertga/i — Vtufrutiuary or ammalout mortgagor undertook personally to make good the defi- 
—~Canitritelian ciency from his own pocket 

A mortgage deed provided that on receipt of certain //</./, that the personal covenant was in thenature of 
amoontthe possession of the property was made over a contract to Indemnify the mortgagee (ti the event of 




THE YEARLY DIGEST, 1940 


or before payment of the morfgage-monej 
mortgaged to come other person or if 
sorrendered the lands in favour of the 
mortgagee would be entitled to recover 
money by sale of the mortgaged properties 

Held that the deed created a usalructQsry mortgage 
to which b 26-G o( the Bengal Tcffancy Mtapfhed,. 
that the term fixed m the deed did not import any per 
sonal liability but laid down the minimun) time nitbui 
which the mortgagor could redeem, and that the atipula 
tlon nbicb gave the mortgagee a right to sell themort 
gaged property «as m the nature of an mdenmAy 
clause {Muiierna and //) ABHOV 

CHARAN V flABENDRA 44 0 W K 760“ 

A IJt 1940 Cal 4S7. 

See also(Sfuiieriea and Mrant, //) BHtfTKATH 
Jana S'. Gopal Prasad. 41CWN 76l« 


• B£^GAZ. TBNAirC? ACT (1885). S. 26 G. 

0 the mortgagee. It was then stipulated that after a 
icnodof 28 years the debt would be exiinguished both 
' There was a 

eed that in the 

' ' * ed of the pro- 

. account of the 

pay interest at 

. certain rate permontb. There was, in addition to this, 


mortgage certain rate permontb. There was, in addition to this, 
apfiJied. , a personal covenant to pay, 

anv oer ' ih* mortgage m question was an anoma- 

le within I mortgage CHrwdewv. /.) SURESH CHAfWRA 
estirmla »• JaDAV ChaNDRA. 189 1C. 866- 

the mort ' JS B 0. 125- A.T E. 3940 Cal. 372. 

ndernnay ( — 2S'G Order in— Proceeding onder — Appeal. 

ABHOV , Col 62 DiCAWBAR PO.VDA t SaTISH 

K 760 - jChaNDBaOaS 185 1 0. 368-12 80 S57. 

Cal 437. SS-G — Order in proceeding under— When 

tfTNATH ) tudieata — Jlevision. See J939 Dig , Col 62. 

>r -zRie. Kishori Mohan e. hfAijcNNESSA. 

i IBSIC 777-13 B0.30 

r^Hetttt^H — 

vi'ional furis- 
evenoe Officer 
. Act, Even 
jdtcUl daties 
.C.P. Code, 
irdmata to the 
BA BEHARl 

iCWK 428, 

ftgagor I - — - — a 26»U (l»a>— ‘f/r»/'/7/r»'wey . iwirfgjge’— 
of the 1 A/eexiw/ H—Additie/ral revenantt^/f tan (kange 


rded asj eharaUfr tf mertgtge. 



would (ben ripen into an absolute sale. 

Held, that the transaction was not a usofrnctaary . 
mortgage but a mortgage by Conditional sole to which , 
was not appl! i 
/) MaBEN- 

. , ■ fo OT.,t 0 B« i 


iNatimAltcndRan,//,) PaVCHANAN n. bJiASBi 
hHVSAH. IBS X O 6f9» IS B C 52- 

71 0.1.3. 477-44 0 WJT 465- 
ATE 1940 CaJ. 281. 
• ■ I ■ .~S6. 26>0 (6) and S (3 )— umfrueluary 
•nfrtfagr~~MtrfgJit vhiA fwewm /or eerieiit gerted— 

0.^.e . !«!, t. ,w 



■ good the defi- 

■ ■ the nature of 

■ (n the event of 
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BENaA.Ii TENANOT ACT (1885), S 26 a 
bis not being able to realise the entire profits and 
"T f« OBlside the mortgage transaction, and that the 
•■’f iirtuaiy mortgage in 


• • *oinrxl 439 


in eniij v 
this part of the ‘ubsec 
pait can te »uh)«ct to i 
Misting Indian lais' i 
fields being different 

at the end of the sub <ecilon must also roniit we lu « 

full effect according to its tenor The result « (bat the 

mottgagor’i r jht to * •'*•« ►is on 

under S 26 G (5) an 

S 26 G (6) to mak* 

application are in 

Jfju JJ) Panch* • 

18810 . ' • • • • 
AICWN 4bb-Al4, 

■ ■ "Ss 26J3 (6) ftnd 3 

/r«« 

In a mortgage deed (he tnoctgagor purported to 
mortgage land to the mortgagee to secure an advance of 
certain amount ron«*«i9n of the propertp was dell 
>. «. “'NOfoagee and there was an eipteas 

■ • • • . 'v'^session I 

* * ' • • . atipu I 

' • • • • • »as 

« • ' •d pro I 


ri[Sf m 

•• »i« rf a mortgaj,e bond It (s clear 


A US jVlOLal , 

“S ?6a(6>— Vjrr/jfriJif/w/iiip ar-w/aw.g I 
UJimjt «%i rrwwrrr-' If if/t 'er a n/l* f» er I 
i'VtriUM tf k<-lim[T 


BENGAL TENANCY ACT (1886), S 26 Q 
If a mortgage bond indodes both occupancy holdings 
and permanent tenures, the mortgagor, tboagb not 
entitled to get back the tenures, is.enlilled to recover 
••"ssion of the occopaney holdings under S 26-G 
of the Bengal T^enancy Act {liluihtrita an<t 
rw JJ) PBAFULLA CHANDRA GOPEP SOARU 
*-fA»f»lAD 44 0 WN 726 

710LJ 489=AIR 1940CaI 499 

~ cj gf eecuf-ortcy holding 

• ’ ' , "gnttant 

. iiolding 

• ftgagee 

• • tion of 

• . ould be 

• of the 

• 2tvG u/ V. Bengal 

• ' Akram,JJ') BHUT- 

, ■ . .j 44 0WN761- 

' AZB ISlOCal 436 

““““ S 26 a (6)— d/irrf/agerr l» pMHiuoH at 
, ► -♦►^►<1^—// {empttent ta applf 

{agora are m possession of the 
. ' , I adihart under the mortgagee 

• spply fof restoration of posses 

■ 5) of the Bengal Tenancy Act 
I 1 bey ate <nue . . rers or tenants and In either case 
their possession IS tn last the possession of the mort 
I gagee They can certainly claim to be restored to pos« 

I session of the property In their osrn right {hSuU/rfta 
andAkram, //) PRArUUA CHANDRA GOR* V 
SOARU Af AHASJMAD 44 0 W N 728- 

71 0 L J 489 - A LB 1940 OaL 499 
■■ — — S 2$ d {hy^rier dftlering txUittlien tf mart 
gag* dtH^Ltgih fy 

ACourt dealing icith an application onderS Z5>G(S) 
of the Bengal Tenancy Act srill he exceeding Its juris* 
an order declaiinK that the mortgage 
(Z}rr4/i4irr, C. J and 

• CHaraN e RadHasatm 

<4 0 W N 1095 

veinary merigagtr m gcttei- 
tr mtrlgagn—If netd affly 

• ■ after eaftry af 15 ytart 

• • or in possession of (he land 

• p ler a lease from the mortgagre 

> nossessicn of that land id the 


etpK) u , years to apply for iviui. • 

ondetS 26-C (S) of the B T Art (Gef4yi4.r/,C f. 
• '1 CuruCharan a Kadhinath 

4<CWjr 1093 
—finler tf RermM O ‘’ctr-^Krrtnm 

15 

y a Rerenue Ofi'et ender S 2&.G (6) 
•oancy Acs eaurM be revised hy the 
IlS C F Code A Rerecoe 
■ ■ I'ct 10 the apjelVate Jurndicticei ef the 
Tnere fi-t lilt ti» crder raic^'t ha»# 
• re* o/Clvl Court does oot rake him a 
■ Court *jV>rdinat« tot*-* High Court 

• ■ gofR 115 C r Code {fisnmA.1 

• ■ •:A$RtvxT«»atJS»Rr KAKNADHAR 

. II*B {1940)1 CaLsa- 

■ J JI-12EC tl2-“0CJ.,J 6-0- 
4<CWN 191-A^lLl9tOCal XXL 
[ '■ ■ --S S3-0 (6>— Order miotltg {vvyem**! to 

iay*grjuir~A~Ml. Jnr J937 Cob fcj ACnVTA 
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mortgaged to some other person or the mortgagor I 
sarrendered the lands in favour of the landlords, the | 
mortgagee would be entitled to recover the mortgage* 
money by sale of the mortgaged properties i 

Held, that the deed created a usafructuary mortgage | 
to which S, 26>G of the Bengal Tenancy Act applied, | 
that the term fixed in the deed did not import any per \ 
sonal liability but laid do«n the mtnirrmm time witbin ' 
which the mortgagor could redeem, and that the stipula 
tion which gave the mortgagee a right to sell the mort 
gaged property was in the nature of aa indemnity 
clause \Mukhtrita and Akram, JJ'i ABhOY 
ChARAN V llARENDRA. 44 C W N 76^ 


. •• ■ 1885), S. 28-0. 

* 1 stipulated that after a 

* be extinguished both 

nlerest There was a 
aiipuution by which the mortgagor agreed that in the 
event of the mortgagee being dispossessed of the pro- 
perty in any way, the mortgagor would on accoant of the 
period of dispossession, be liable to pay interest at 
certain rate per month. There was, in addition to this, 
a personal covenant to pay, 

Afrf/f. that the mortgage in question was an anoma- 
I Ions mortgage. [.lltnJtrtea, J.) SURESH CllANORA 
!b JaoavCkakdra 189 1 0 866“ 

13 E C. 125=*A I.E 1910 Cal 372. 

S 26-0 Order in— Proceeding under — Appeal. 

See 1W9 Dig , Col. 62 DlGASIBAR PONDA V SaTISH 
Chandra Das 185 1 0. 368 =12 E C 357. 

■S 26-0 In n-nmnA 


at mantagtn yminny atiiitrea te morttaree 


delivers possession to the mortgagee of part only of the | 
mortgaged property, the mortgage mast be regarded as, 
an anomalous mortgage, and as such S 26 G of the 
Bengal Tenancy Act san have no application to it 
iEdZl*Y% /) SITAL PR,** ^ • 

CHANDRA CKAttRAV ARTY i •• *• 

— ■ — a 26 Qt—Mertg*tt— 


1 ’ ’OWN. 426. 

• . mirigae*'-^ 

Meaning ef—Addili»nal emenanli-^If tan thangt 
tkaraeUr »f mortgage. 

The term 'nsofructnary mortgage* In S 2d>G Cl a) of 
' the Bengal Tenancy Act is to be understood In the sense 
^ t ( Property Act. If 
s character is not 
covenants, m,' 


Idetd, that the transaction was not a osufmctuary 
mortgage but a mortgage by conditional sale to which 
S 26-G(S)ofthe Bengal Tenancy Act was not appli 
cable (DrriyiAirr, C /. a>td Mukherita, J) MaHEN- 
DRA Nath o. kaupada Haldar. 

44 0WJT 1009=72 CI.J.95= 
A I B 1940 Cal 486. 
_ - 3 26 G— Mortgaged land repretenitd or moka 
ran kotdtHg-~Mortgagor, if esltpptd frtm ihounngtkat 
it It oecupiney holding. 

A mortgagor who had represented to the mortgagee 
that the land mortgaged was mtkaran holding « not 
estopped from showing that it is really an occopancy 
holding which will attract the operation of S. 26 G of the 


■ " —3. 20 ^—Mortgage— Viufructnary or anoTnalnu 
.-.Canitruction 

A mortgage deed provided that on receipt of certain 
aTTiounttbe possession of the property wasmadeover 


BhuSan. 18810 819= 13 bo 32= 

710.IiJ. 477=440WN 465- 
AIB 1940 Cal 281. 

Ba. 26-Q (6) and 3 (3)— usufructuary 
I mortgage—Mortgage Kith possession for certain period— 
Ptrtad consider^ lugleient to esdingnisk loan~Person- 
^ easenant to indemnify mortgag/e if loan is not so 
eitinguisked —Nature of mortgage. 

A mortgage bond provided that the mortgagee was to 
remain in possession of the property and enjoy the rents 
and profits for a certain period. The contemplation of 
the parties was that under normal conditions that period 
I would be sufficient to ezlmgrusb the loan There was a 
I fortberclaasB In the bond which was a personal core- 
to compensate the 
* fertility of the land 

■ , its fell short of (he 

. • . ■ f that contingency the 

I mortgagor undertook personally to rnake good the defi« 
aency from bis own pocket. 

I AM/, that the personal covenant was In ihenatoreof 
I a contract to Indemnify the mortgagee In the event of 
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BENGAL TENANCY ACT (1885), S 26 G 
bis not being able to realise the entire profits and sias 
quite OBt^ide the mortgage transaction, and that the 
transaction was a complete nsnfrnctoarjr mortgage in 
spite of that covenant and hence attracted the piosistons 
of S 26 G (5) of the Bengal Tenancy Act {AMter/et 
and Akram /J) PraFULLA CHANDRA COPE fr 
SOARU MaHammad 410 WN 726= 

71CLJ 489- A LB 1910 Cal 49d 
' S 26 O (6) and (6)—//’ ultra vires e/ Prettnaa! 
Liftlalure 


BBNOALTENANOT ACT (1885), S 26 G 
If a mortgage-bond includes both occupancy holdings 
and permanent tenures, the mortgagor, tbongh not 
entitled to get back the tenures, is.entitled to recover 
po«ses<ton of the occupancy holdings under S 26-G 
(5) of the Bengal Tenancy Act {Alukherjta and 
Akram JJ') PraFULLA ChaNDRA Gopev SOaRU 
MaHAVMad 44 CW^ 726= 

71CLJ 489=AIB 1940 Cal 499 
■ 8 26 G (_5)—Mertga^e cf etcu fancy holding 

dttertbmy it at mckarari tenancy— Mortgagee cognitant 


at the end of the sub section must also continue to have I 
full effect according to its tenor The result is that the 
mortgagor's r ght to apply for restoration of pos,«ssion 
under S 26 G (5) and the power of the Court under 
S 26 G (6) to mak* appropriate orders upon such an 
application are in no wa) aSecled (^l\aitm Ah and 
Pau jj ) Panchasas X Shashi Bhusan 

18810 819=13E0 82 = 710LJ 477- 
44 0WN 466-AIB 1940Cal 281 
■ Ss 26^3 (6) and S (Z)~-Mertgage—‘Ctnitrue 

fian 

In a mortgage deed the mortgagor purported to 
mortgage land to the mortgagee to secure an advance of 
certain amount Posse'Sion of the property nas deli 
rered to the mortgagee and there was an etpress 
covenant that the mortgagee would remain in possession 
till the mortgage money was paid Therewaea silpu 
lation to the effect that in case the mortgagee was 


i> Cl piupi.111 Sul lue iiuii^a^ui i 

////,/, that the mortgage was usufructuary and the' 


NATH Jana c GopalProsad 44 OWN 761 = 
A IB 1940 Cal 4S6 
B 26 G i&y—Mortgagert in fotuttion at 
adihars under mortgagee— Jf eompttint ta affly fer 
rtttoratien of foiietsten 

Altboagh the mortgagors are In possession of the 
mortgaged property as adikan under the mortgagee, 
they are competent to apply for restoration of posses 
ston under S 26 C (5) of the Bengal lenancy Act. 
They are either labourers or tenants and In either case 
their possession IS h law the possession of (he mort 
gagee They can certainly claim to be restored to pos* 
session of the property in their own right (^Mukhtrfta 
andAkram, //) PRAFULLA CHANDRA GOPS 0 
SOARU Mahammad 410WN 726 = 

710LJ 469-AZB 1940 Cal 499 
B 26 G {By— Order declaring exliMetian a/ marl 
gage deit— Legality 

‘ 26-0(5) 

• r • • ' ■ • • ■ g It! Juris- 

, • • • • • • . • mortgage 

• • • • • . • ■ ' J and 

•I* ' ■ « ■ . iDHAhATH 

...^A, Sji^WN1095 

- B 26-0 (6)— C^f«/riirr«iary mortgagor in fottet' 


giving to the morigagres a right to bring a suit for 
tecovery el the mortgage money if they are di-powessed 
anl to the mortgagor a right to redeem a part of Ibe 
mortgaged property on payment of a proporil oa'e 
amount of the total mortgage-money dt<s not In any 


■ 3 ZB Qifiy—Ordtr of Ketmae O^eer—Pefiaon 

—C,P Cde.S 115 

An erderraade by a Revenue 06'*! uoderS 26-C(6) 

of the Eergal Teoaocy Act eanr^ be revised by the 
High Court undev h 115 C P. Code A Reveaue 


8 26 0(5>-l,' rrrayri. SlCW*? 191- ALB. 1910 CH IIL 

k/Umti and tfnurtr—V'rigigott riglt to or mrr I S. £5-0 {ty—Orier re«sn'g poese-n-^ t» 

fMtnnon of OKCuftney h.\'gingi ' oai-^glgof — AppeaL 19J7 D^g, CcL tS * 
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BENGAL TENANCY ACT (18S5).S 26 J. 


Masntmnibihtr-B(ngal General Clauses Act, S 8 (c) 
A landlord can recover the balance of landlords 
transfer fees by an application under S 26 J of the 

bv the of that section 

by the Amending Act of 1938 where the occupancy 
* he right to 


1940 


) BENGAL TENANCY ACT (1885) 8 62 
, ■ 64. narevdra Nath Durr 

• ■ ILE (1939) 2 Cal 45 

' a ..or. _ 18810 196 = 12BC ( 

48 0. prOTlso ft) (,2y-Applseai,lu 
CmIihucus fmeethn fcr \2 }eaTs as under-ratu 
aeeemiy far ' 

language of proviso (.)(2)ofS 48Co£ 
Bengal Tenancy Act clearly implies ihat. If an cm 
raiyat claims protection from eviction under 1 


“ ' S 26 J— Deed of transfer , 

registered before Amendment Act. 

for transfer fee filed by landlord af • • ■ , . 

— Sfarntainability See 1939 D e ■ ■ 

DRA Nath Nao v ashalata d* ' ' ■ 

M6IC S49«.12E0 471o/. . r ' ' . . 

)8 U-Rtpstni™ ot BaJtr, 
ade Of extcHtian (wuhont payment of lanrlirrH « fp-_V»i 


*to refond c 
' drbenor 

' ‘ :i’ -12 EC 4o: 

• under— Apphtahlity- 


TAbORE ” 

“-^88 26 ^4^1 183-.J-0 » • • 

under trrawtes desenptson at 

tfTA vrv. 

—Bengal Gen 

Under S 2f * finally published . 

lord acquired • ' status of the tenan 

S 50oI,h.B T A« „„“o CpTT, 

. A|fied {.Henderson, J ) KhODADAT BtBI f KaMAU 

. * • t • ■ . 


DHIRENDRA NATSl^ROrV^lljjmfAu”^ 

ILE (19lO)20aJ 148=4 . . 

S Illegal enAineement of 
rate realised ameably far, an, y,ar,~txe,u real.sa 

a salt for rent at an enhanced rate, the defendant 
■ urt found 

• ■ S 29(4) 




>r rent In in appeal 


j 3 ^GQ—Presumptian unj r—BeiultalSligh 

• to rebut the 

■ Tenancy Att 

been really a 

I TOpect of a substantial amount {Kkundkar, * /*) 
ABDULIVaHED V NACENDRA CHANDRA LaHIRI 

I 44 CWN 993=AIE ISlOCal 524 

— 8 61— 4»r«u«/*cH under —AppUcabthty — 

Written lease 

^sre cannot b« scope for any presumption of the 
■ Tenancy Act, 

■ ■ ■ ■ ■ rth the terms 

* ' ■ ■ E r ZahED 

* • , , /2 0LJ 132 

62 (1 A ) — Relrospeetive effect — Suit pending 
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BENGAL TENANCY ACT (1885), S $5 


I BENGAL TENANCY ACT (1885), 9 109 


dMtned to be pending daring the pendency ot an appeal the omission to record the vater rights for the Tillage !n 
£ted in that salt (/oUf/O NURAHaMeds' RASIK the sorvey operations ordered before 1907. No adverse 
Chandra 19010 799=71 0 L J. 493= Inferences shoold therefore be dra^n from the omimon 

44 0WN 780=A1B 19l0Cal.497 to so record Irrigation rights {Aianoalaand AfertJtth, 

- ■ 'g c .. - 1 t 1. . j ... t>- JxnaK DULARI 

lord wht 21 Pat L T 873 

Col 65 ■ Fard-ab 

DARI r vntl be hahti t» 

• •natntatnt exillinf 

— I S ittJ—Prteumfltan 

be elatmed, I ef terrtttneit 

Interest on arrears of rent daein respect of a patni I An entry in fard ab patAt to the effect that the 
.,1 1 _ 4 L -1 _ j .j . c «•» 1 .k. T, .!> »-* If I n T II t„, -. 1 ..... „i i,gjt,on to pay the existing 

. • arrangements for irrigation 

• • . • • one nbich the Settlement 

« . ■ ■ . nnder S 102(11) (/f) of 

. ■ . ■ the fard ab paski, which Is 

*1 Soch an entry mast be 
JJ ) KlRAN Chandra ROV ». BROJeSCIIARaN | Resumed to be nnder 103 D oj the Bengal 


itr by 

lo R bejote timetKjmeni oj eiiitn ty^o—i fonajcr* 
fi»i^ rmaiHmj portion to K after omendnimt— 
No arrangevicni made regarding /nynimf of rent 
due by R— Landlord's nght lo treat the holding 
at abandoned by on^inof tenant and eviel R 1 
An original tenant transferred before the! 
passing of the Bengal Tenancy AmeiHlmenti 
Act of 1928, a portion of his holding to R Subse* ! 
<iuentfy, after the passing of the Act of 192% he 
transferred the remainder of the holding to K. 
He had made no arrangement regarding payment 
of rent with regard to that portion of the tenant 
which had been transferred to R before the 
passing of the Bengal Tenancy Amendment Act 
Held, that the original tenant must be treated 
as having abandoned his holding withm the 
meaning of S 87, Ben. Ten. Act The landlord 
was therefore entitled to re>cnter and might evict 
R from that portion of the holding which vras 
transferred to him {Edgtey, 7 ) Ankaba 
Trosad i' Raujan Saskax. 

I LR. (1939) 2 Cal 471=186 I C S55= 
12 R C. 478=70 C L J. S0l=44 C W.N 11B= 
AIR. 1940 Cal 6 

* S 88 {)l.')—Attt‘eabililf—riiliiitti»mtti 


ekemuf entrease in rent ef keldmf eifuate tkerein-^ 
Preiumptlen ef eerreitneit—flebultat by leeie grant tu 
after Aet. 

A fiesh settlement of land reTCDue was made in res- 
pect of a talak not sabieci to a permanent settlement, 
and an entry was made in the tecord-ef-righta showing 
an increase in rent in respect of a holding sitsite In that 
lalok In a mt for rent at the higher rate mentioned 
in the remrd-of'rights. the defendant relied on a lease 
granted after the passing of the Bengal Tenancy Act 
showing that the rent of toe tenancy was permanently 
fixed at a Certain rate It was not shown that the right 
of the defendant lo hold the tenancy at the rate mention 
ed In the lea*e beyond the term of the prevloua reTenae- 
seitletnent of the lalak was expressly recognised by the 
rerenoe aethoritie*. 

Held, that by the provisions of S 191 of the B T Act 
nothing in the lease entitled the defendant to bold at the 
lent mentioned therein and 11 coaid not, iheiefore, l« 
•aid that the lease proved the incorrectness of the entries 
in the record of rights BOKSa TunjaRI r. 

AmavaKhatvm 44 own 778 

— ■ 8 103 B (6 ) — Prtimatftien under— A^'tilibilitf 
atninit fertan eAaf/enn"t earrtcinrii ef entry under 
i’.lOft. 


asd IdS— Ex par-e de men nn/er 
turnt tutt >/ lentni fer dttltr^ien at Ate 
•'eimttimail’llj 

teoil-io esdet <5 tOS of the B T k-t 
as a bar t-iier S 109 ct tbai A-t to 
' a ^7 t‘« leaaei Ue a decixrxi.7e 
‘•iat‘e U'd. list thete-xs*b e* 
daraOTB that the erdev pawed eider 
l_a. as t'-at It a r7x*te» 
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BENGAL TENANCY ACT (1885). S 26-J. 
NATHSASMALi/ GOBINDA PROSAD D4S. 

187 1 0 6S0«12BC. E89. 
~ ' S. 26-J ~Appltcatioti undtr afUr lU rtpeal— 
Maintainibility— Bengal General Clause! Aet, S 8 (c) 
A landlord can recover the balance of landlord's 
transfer fees by an application under S 26 J of the 


General Clauses Act, it could b 
manner as it could be done una 
N. 729, Foil {RTukhenea anet 
MAL V. GOVINDA BaNDHU. 

' S 26-J— Deed of transi 
registered before Amendment 


■ o tafay balanee cf landlord"! feet 

—Mode of exeenlien 

An order of the MiaK t— * »v 


BENGAL TENANCY ACT (1885). S. 62 
See 1939 Dig , Col. 64. NaresdRA NATH DUTTA a. 
ALANCaSunuari. ILB (1939) 2 Cal 497 = 
16810 196»12BC 659 

8. 48 0, proviso (l) (,2)—Apfliealslily— 

Continuou! patteesson for 12 yean as under^rasyai— 
Ideeeisily for. 

--viso (/)(2)ofS.48Cofthc 

’ implies that, if an under- 
from eviction under this 


’ — — 'S 48 H — Registration of under-raiyatl lease 
Vkithoat payment of landlord's fee — Validity — Subve 
Inuent navm>nr_Pff»,.» M V.. row ■plo' Co' W 


ttetsoHi— Landlord'! right to rteouf lalanee of land- \ ® , Idy^PretumfUon under— 

, . • • s finally published u 

• status of the tenant 

* , ar presumption laid 



Bengal Ireneral Clauses Act and the remedy 
saved under Cl. (r) (^Muiheri/it and Atrae 


, I S. ZQ^Preiumption unJ 

JJ')\vortationinrtnt—lfiuffieient 


>n in rent is enough to rebut the 
>0 of the Bengal Tenancy Act. 


whether there has been really a 
not whether the same was In 


rate realned amteaily for lomt yean—Exetn realna 
ttom—lf eanbe deducted from elaim for rent far 
euiieguent yean • 

In a salt for rent at un enhanced rate, the defendant ! 
denied his liability topay a* — 1 r 

that the enhancemeni was ' 

of the Bengal Tenancy / 
realiiing rent at the enb • ■ • 

defendant for some years *• ■ ■ 

to render account was frai • . 

//r/J, that the Court should net deduct theexcen 


respect of a substantial amount iA'hundkar, /.) 
ABDUL WAHED V NACENDRA CHANDRA LaHIRI 

44 C W N. 993 o A I B. 1910 Cal 52l. 
- - -—5 b\~Pre!umption under —Applicability — 

. nption of the 

• Tenancy Act. 

.... ■ rth the terms. 

• ■ . .e t. Zahed 

12 OLJ 13S 

—— S 62 (1-A) — Pelraefieetit-e e/feet — Suit pending 


Sum realiied by the plaintiff from • •**» 

the soli. {Airam, J ) MOHAN 

PlUTALt. t.i •. 


• 43 0 (3)— Operaiion * . . ■ ' ' . ' 

acquired by under ralyat liefore enactment of section. I date of commencem*nt of that Act. 
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INDIAN DECI6^0'NS 


j BENGAL TENANCY ACT (1885). S 109 


lord wh 
Col 65 

DARI 


ccntame 
//) K 
bEN 


n arrears of rent due ir 


respect of a patni 
' e B T Act, if 
between tbe 
In view of the 


• omitsion 

' Mtrtdithf 

DXJLARI 
-».LT 875 
— i'ro/r— Fard-ab 
t will te hahti la 

• mainlaint extthng 
ned — Prtsumptian 

af earrtttfitli 

An entry in the fard ah pasht to tbe effect that the 
raiyat will be underan obligation to pay the existing 
rent to tbe landlord if tbe arrangements for irrigation 
are folly maintained u one nhich the Settlement 
" der S 102(11) {//)of 

(ard ah fatAI, which Is 
Such an entry mast be 
$ 103 B of tbe Bengal 
/ and Fa, I Ah, /) 
tAZA 

0.418**1SBP 200» 

• • 'A IB 1910 Fat 322. 

,A uttltmint af rtvtnut 
try ,H rtcerd af rithlt 
(dmg tifnaft lAirnn'^ 


//<. crro«5eHieH» made ffgardmo /‘dymenf of rent I ! iarrtumu-ntiuUal hj has, granl,u 
due by H— Landlord s rtghl to treat the holding J/, , ,, j , . , j, j .... 


liassmg ot tttc uengal icnancy Amendment Act i ^ Uyond the term of the prevltmi rerenae- 

Held, that the original tenant must be treaty he was expressly recegmsed by the 


■ 44 O WJT. 778 

Prnumftlan mmdtr—Araslahlilf 
• as *gi"g tarTtenrst af autry unJtf 

S 88 (UW,, . , ,ju 

S 88 Cl (U) of the l<ngal Tenancy Art It not I TbeprejntnptJon of correetreis of tbe entry In the 
arh’icable to pntn! tenurft and tbeantCoart bas ircord of nghta under S 103 It. sab-S (5)of the LengaJ 
therefore, no pouer under that provision to order dis> * Tenancy Art will be arattaUe against any person who 
tribuion or apportionment of the rent of a patni tenure | bas cHiHetiged the corrertnss of tbe recerd under S 106 
thiUm A ! and f n Iir'sr.*. r „ » . • » S 1., 'r-i..'! » •) ABDUL WaIIED w 

I ‘ • • • • ■ 4ICWN 993r> 

' - ALB 1910 CaL 621 

' " ' • • ' estion of tlt.e— Pouer 

* 'J9 Dig . Ctl hs. 

• ■ ■ DisratCT Poakd 

■ ■ C 451-12BC 573 
I 8a 109 and 105— Ex parte dieintm tmJir 
I S lOS — Snlttfurml ml ty ItnamS far ds<l*r^ an at I s 


ISIIAS KUSIARI 


-*■ "" (aa amet *■ 

arJarad htfartaa^ • • •••■>* 

ri nta taierg ,r . ■ • . 

abparhl— AFrrf e/— // nigatixtiSrnrsSian n/t/r 
Cl (g/)cifS 102oft'« l>imgal Tenancy Art 


added I 


Itie 1 


wily In tie year 1907. lwtbc(B 


ri/— Vaia.'a.- 4 '</ry 

■ ■ . ■ uaSerS 105 o/t‘*r T ^-s 

* ' ' • ■ 1 a r aad*r S lDfo*t _«^.^2 t_, 

' • y lie trea'-t a 

' « ■ i . , tj,* i5_, lirft'-ts I *-» 

t/r)JanJ mnie^uently no /ari/ ercldfeaet bfe^(crUtMt<sU dedara 13B ti.*t I ^e w-'r! , 
r'epared sic* tbe partl-eUrs to tw recorded rnen I S. mis »al Unt;*g t c as tat. 

TUi »«U espalu|«UeL«M tie r»*-ict«<tbe m;-, . x ^ 


depend oo the terns ei the order 



8o 


THE YEARLY DIGEST, 1940 


BENGAL TENANCY ACT (1885). S. 146 BENGAL TENANCY ACT (1885), S 168 


Revenue Officer. (^Roxhurgh, J") MAHOMED RaHUL 
Aminp dinandhu Barni 

188 1 0 247*12 EC fiSS* 
71CLJ 101=AIP.. 1910 Cal. 235 
— Sa. 145 and 187 — Kecogni'ed agent of landlord! 
— Right to conduct and plead in rent suits .2 
Dig. Col 67 Sarat CllA^DRA Rov *. 
modal 18510 416 = 12E 

■ ■' "S 145 A— AppUcabiUty — Ccilificate 
Bengal Public Demands Recovery Act. S 20 .S 
Dig. Col 67 BAJROOa KHATUN » PROVINCE OF I 
TOT T r* uni -.ioT> n kca,- I 


certain amount of rent. He must establish also 
the identity of the lands of the tenancy No 
decree for rent should be passed until the Court 
is ^tisiied regarding tlic identity of the land with 
respect to which the rent is payable The Court 


" 8 148 (h) — Pirs»H pihtr than natural gtutrdtan 


tie 


na 

mental condition for invoking the principle of represen 
tation nnder S 146>A of the Bengal Tenancy Act is 
lacking (C. C. ^maar, /.) HaRAN ChaRAN Man* 
DAL w. HiRA Lal NaSkaR. 72 C L J 123 

— S \iZ-^Deerei far rtnl eUai/red againti toidcto 
after adaption — Lfeit af— Right acquired hy purchaser 
tn exeeutian 


interest in the holding (,h/iihher/ea, /> IlAMED 
Gazi t> Sadat ali Sikdar 189 1 0. 479» 

12E0 6-440W.N * 

' '3 148 A— Rent suit — S< 


' "S 148 A-Suit far appartionment of rent and 
recazery thereof—Fcrsans sitting up rival daimi 



properly represented in that suit. A decree passed In 
thalsaitis, therefore, not binding opon the minor 
( Edgtey . J .) Raghunath Baral t- Bhola Nath 
ROY. 44 O.W N. S91. 

* S. \l/^~-Decision af title between defendants inter 

&^~jipPeal 

Adeci<ion of a question of tide between nval co- 
' ' janls in the alter 

• ent, IS a decision 

aning of S. l53 cf 
• • », competent iron 

•ed in such a *niti 
exceed Rs. 100 
•• .• • VaCsnoraBala 

44CWN 1053 

I — . —B Ifcd — Decree {ar appartianmetit af rent— 
Appeal 

• < • . . . » » . made pursuant 

annually payable 
• B T. Act An 
irdinaie Judge is, 

. ount claimed m 

./) MAKHAN 

' Lal Bivcvas v naoendra Bala Debi 
I 44 C W N. 1053. 

1 S \hl-Clatmfar assessment af fair rent not 

' ’ ’ tr i. It red mappealt 

nt suit to get an 
was no prajer 
^ assessment of a 

when the appeal 
d claiming this 
this celiet could 

d the taking of 
e plaint would 
ture of the suit 
Honed at such a 
■ ■ ■ Seraj UDDIN 

■ . I 1910 Cal 65. 


•ndant denitng 
and settingup 
x—-]isue framed 
d in plainti/Te 
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INDIAN DECISIONS. 


BENQAL TZIKANO? ACT (1885), S 159 
h onnecessaxy for the decision of the solt. (,Ed. 
J.) GouR Chandra p. Ghawa SihCHA 

44 0W'» 

~ -Ss 159 aad 161 — Eestrtmlton ef foa ■ 
tncumbrancet—Seopt and of/tet 


BENGAL TENANCY ACT (1885), S 174. 
of deposit by landlord — If operates as recognt~ 
tion of depositor as tenant 


brances interest of an inferior grade (_S‘r George 
Rankin) PROFULLA NATH TAGORE tr SANTOSH 


S' 85 

An under*raiyati created by a raiyat, a 
ins-alid against the landlord of the raiya 
S 85 (now repealed) of the Ben. Ten. ‘ 
perfectly valid as against the raiyat a 
agamst a third party who purchases the 
interest at a certificate sale The interest oi iii<. 
undef*raiyat. therefore, amounts to an tncum« 
hrance uithin the meaning of S 161 of the Ben 
Ten Act which can only oe annulled by a notice 
Served in accordance with S 167 of the Act 
(Ten, J) Nibarav Chanfra Giiose v Prataf 
Chavdra 44 C.W.N. 141. 

■ S. 167— /dnnuimrnf of tneuntbrotiee— 
Senve ef noftee—Ltmilahon—inien begins to 


• was the real purchaser of 

* sold, the deasion of the. 
summary order and is not 
h circumstances, the land- 
raw the deposit, the with- 
lunt to recognition of the 

depositor as tenant (Dhavle, J ) Inderjit 
P aATAB BAHADint SaIII V SORAJ NARAW 

..... T n -9-- » T r.^ 1940 Pat. 21. 

■ ■ decree fl<7aMtrt 
■ ' decree amount 

■ ght of landlord 

lost 

e interest of a 
■ • ertihcate stands 

•.annul, incitiy uccausc me eaecuting Court 


I decrees obtained against the latter do not bind 
I him (Dhatle, J) iNOCRTtT Pratab BAKAruit 
' Sim i SV7L\j Kakms 190 I.C. 787ss 

I A.I.R. 1940 Pat. 21. 

■ Ss. 170 asd ni—Rigbt to defttil—Vnrtteg 
Hired trantferee ef non leant ferolte ketding 
I An nnreccgTii'ed transferee of a portion of a non- 
' transferable occiipanry bolding comes nlthin the cate 
• ... are affected b; the sale 

• • . S. m as sreltaaof 

. • • a person is, thetefore, 


knowledge of the purchaser at the • 
sale of the existence of the incumbrance. The 
date of purchase from the certificate purchaser 
IS not rcloant (Sen, /) Nibaban C«ani)R.a 
GlIO'E V PRATAP Cjiantra 44 C.'W.N. 141. 
' 3 i67— /"rriS " t»(e~l'>notr ef Ceurt to trine 

—Qm/Iioh ef timce ef frni.ni netite fending in 

affeol 

The Court cannot a fre<h notice of annolment 
of encumbrance under S ](i7 of the 1 • 

Acf.ntenthe question *h«lher the ' 

Issued ras served or not h pending d ■ • 

•rreal (5<-<i. 7.) Kiran cjiandra ■ ”■ • 

44C.WJ; SCl-T! <• • -• *11- 
AXJ: 1940 cat 450 

■ '“S \k>t’~Orierrffniingtt iiiuinati t^Kmaem 

— C./*. Cede .y. U5 

An order of a Moniif tifuMrg to i»sn< a none* el 
annulment of encumbrance under ^ lt7 of the H. T. 
Act, U open to rctlilon by the High Court uBder S 115, 
C. r Code The 'lunsif in pas»ipg the crier ■ns «sa 
Court and not merely in a tBiBi«tenil capaciiv (5/« /.) 
Kikav Chandra t. MatiLaI. 41CV\?f ftl— 
710LJ 511-Al.B IPlOCal 453 

■ S . 170— Dr/on'f ef ieeretsl cm-irnf by 
third forty — Lanihrd ehsllenstrj depen’er's 
nyhf to sndlr deposit and fading-^Vilbdrareal 

Y. D t9|<>— G 


j S. 170 {ll—Scope — Execution of rent 

[decree — Third parly elaimtng title to tenure—^ 
' Kioht to sue for declaration of title to holding 
It IS true that m execution of a rent decree a 
third party claiming title to the tenure is not 
I competent to apply under O 21, It. S3, Civil Pro- 
leedure Code. But S 170 (1) docs not bar a 
] sub^tantne suit him for declaration of title 


•e W e : ■ ■ j- :i. 

■ — 5 17* (1)— JCrff/ It eff'r-^/’nrikrter at frr 

rate rate after aueli HI ia!e~~ 'fnUnrf'—tSttnxmg ef. 

Ttieve Is acAbipg in 174 (I) tf the Lmgsl Tenin'y 
Actio indi.aie ibat the la'ernt ef tbepersoa, «ha 
I tnales the foe teti-g aside the eaj*. mcr* ler 

(a eais'eei e at the «!a*e cf the rale The »c‘* er.’e »» 
, for deteirr r ■he-her a persoc’i ieietevi Is aSe-srd 
■ brrbeaaJe is lo £'d ocf »Iie*her tj» Js’rre.' *,U be 
a2ec*»sj If the Sale t« rneirmed. L'edcr 

S 15* el l*« rr-j»! Te^soT A—, a r«’'iaser a* a 
f»-t aa'e ge** his t. ffo.n t*e ds’e t* t*e C'ef — jt -r> 
of the taV. aed *.-4 fic«n|ie da e e* tie ta’e. as Is a 
aal* «s.deT C. P. Ccir Tie J.fjtrtt dr'* » h*. 
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BENGAL TENANCY ACT (1885) S.174 
tber«fore, a subsisting interest betireen the date of the 
sale and the date of the conSrmation of the sale The 

purchaser from the judgment debtor after the dale of „ _ 

the sale and before the confirmation of the <ale, there [has been taken avray 
fore, acquires the subsisting interest of the judgment- . BOARD CHITTAGONG 


debtor and has lecut standi to get the sale set aside I 
under S 174(1) oft '* ' “ . ' ’ 

SUSHIL KuMaR ■ 

CHATTER! I 

18910 203=*^ ■ ! 

Sm(3j(i 

amount fixed sn erdt! ^ . j 

Court— C P Code, S 148 


BEEAE INAM EBLES (1859) 
in S 120 of the Bengal Local Self Government Act to 
suggest that the orrfinary jurisdicbon of the Courts to 
give the plaintiff a declaration to nhich he is entitled 
■ ' {Heuderson, y) DISTRICT 

emdadal Hoquf. 


188 IC 705 = 13RC 1 


44 OWN S62 = 
'E 1910 Cal 306 
I OF 1034\ S 70— 
Bengal See 1939 
iVakfs, Bengal 
185 LO 438= 
12 BO 366 

•S ’JZ—'Appheahilily—Suits by Commissioner 


® by atker pertlnt—fftee^ly for eUasmnfleate 

®‘. ® ^ that the application of the judgment ( 5 ^ 73 dj ^f the Bengal Wakf Act applies not to suits 


Ok II Ki» allnm^ < 


a'l strictly within 
and S 92, Civil 

• the Wakf Com- 
e Court or the 

■ than the Com- 

• must obtain the 

to the leave of 
ifneer Ah, J) 


above case That section only authorises an enlargement 1 , 
of time in respect 0 ! act* prescribed or allosred by 
Code Further it does not apply in the case of a dec 
or order of a final character made by a Court, but 
applies only to acts preliminary (0 or darlngthecou 
of the trial of a case before the final order has acto. 
been made {BUpley, /) flAJi Eakur SheiK o 
SaMJAN Bibi 18SIO 661-13BC 

iiOWN 449-AIE 1940C&t 275 
9 IXi— Tenant ef homestead tuhteiuently aefui 
ring raiyali right m tontigutus vtUage—lf oegutres 
raiyati right in homestead band 
■‘a person who 


14 C WN 969 


AubsequCntly acqu 
Ciguous village, tb 
Act are attracted s 
homestead land 
the agricultural tenancy 
village IS held at the time 
IS created (Sen, / ) A’ 
Nath, 41 

S 184(1)— Quesli 

pleading!— When may r 
1939 Dig , Col 71 BAjr 
OP Bengal 


BEEAE alienated VILLAGES TENANCY 
LAW S 22— Right of hypolhecation liuiits Ste 
1938 Dig, Col no ramchandra Govind KALB 
o mishkimalChandansjal 

ILB (1940) Na? 49 s 

« 76 fSI— Suit for arrears of rent due by ante 

oi in 

. . • noan 

. . • . ■ ‘ s 493 

• (3)- 


BENGAL VILLAGE ' 

OF 1870), S 34— Scop^— Warrant for attachment for | 


11,^ UuAuy l!Ug 1 


.*«f, L« j.o 
A IB 1940 Nag 386 
E 66 (Z)~lVhoartaUaffeetedhy 
R (3) to R 56 of the Berar Cotton Market 


leu a \! uw-‘i„alC ijium . 
BENGAL VILLAGE SELF GOVERNMENT ACT 
(V OF 1919) 8 Removal e>f Chat, 

Board— JuniJictioi ef Ctnl Court— Bengal Loeol 


A firm or a registered company would also 
e ri .. I seem to be Included in the word 'person* (f/iyagt, J ) 
ft CHIRANJI MOTILAL r COTTON MARKET COMMIT 

'at 188L0 77=12ENS16- 

■ : '940 Nag 226 

of share 




- . . . Inam certifi 

Jutiidiction the CIvU Court has iatisilicilon la grant the I Cate amounla to a distinct and Independent grant It 
plalniiH a declaration In hts favour There is nothing I wHIon failure of heirs of the grantee, fcseheal to Oovern- 
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BBEAB InAM BUIXS (16SD) ' SEBAE TATELS AND PATWABIB LAW (1900), 

tifnl Bai U U h tnnflj c«ie carretl cut of unajof . ® ® 

It woqU n»fti b*cV to the tnjjof Rjint »rd merge the C«5e CPirtin A A) llARIDKAN SoNAJt p 
iait. (^/wrr.cy i«/ A/jen /) ■'lIRtRAM DEORAo' SaMPATLAI- 1910NLJ62S 

oBAWaBA! X lb (1910) Nas Sit- IIQ—A laeim/iti net /Iftclti as rtjutrrJ if 

19I0NJ*J 78-AIJl ISlONtB 129 S t4S (2) tf t\i hntnut Cfd*~Ohit^u»H tf eftn— 
— VHareot Imit mitlet in \\cs^x—^>^^^s\A\^'J\A.hl^ncla^frl|uJtcr-~•Salt,t^t^iulihlstt«stdt 
— Ono* 5rr l939 1) R Cc4 71 MAilAttEO BtlAG«A'<> 1 Theobjection that the attachment of the »ur\ej num* 
- '» p- »» W OO- _iT .. ^ V- C J4S(2)of Rev. 

■ * - • ' 1 • Code inasmuch 

■ ■ • . n publishing or 

■ . • ■ ■ lot be rai<ed by 

• • • • • le sale Further 

• ■ 1 Is no substance 

■ • ■ ■ • OPAL HakDEv. 

I 1910 NJiJ 421 

■ • tlirs ttt ontlet— 

* ■ espect of several 

* • * ■ • ■ ■ ■. ere liable to sale 

B VI Cl (4) — Interpretation— Grant In retain under S 141 (r) of the Berar Land Revenue Code a 
for services— Services ceasing to be tendered— Conitnii j sale of all of them in one lot in order to obtain a 
tngof tervii^ giant by Inam Commiisiooet—Satote better price Is not illegal (Surfsit, AC) RaMCOPaL 
of Lstate granted to Inamdar Set 1938 Dig . Col lURDE 1/. SvED KASIMUDDIN 1940 NLJ 424s 
112 DlGslIfiARp KlSIlANDASGoVEttOHANDAS —.8 192(1} VTOVlio—CfnslrultiSH—Suil la- 
IL.B, (1910) Nag 634 ieo/tt»»p fiuiiien e/ inUrfirtlalitn ef tanaJ—Juntiitt 

DEBAR LAND BEVENCE CODE (1*' ^ 

Stef* ef'-StetHS ef ante ahtmatitH ttnan 
ttefuisita 

S 72 of the Berar land Revenae Code • • * 

the land most have been held on a rent eqi ■ 

with the fair anestmeoc 'EqoaV cannot * • 

to mean approaimately equal In order t . • • 

etalnt as an ante atienation tenant, a tena • ■ 

that nhat be has to py does not depend ■ 

of the landlord bat vrhat the government ' 

te the fair a$i«im«t at each luceestUyettlwnm ' bEBABBATELS AND PATWARIS LAW (1900), 

An .ppio»o.llo. ton, dottoth, s 8(3) .M 

linltnc) ol , J.fftair who tnay i,tk.t<nt H* t<"“» —av.A.... », „( ,du,a,m,l tudMn- 

cannot give the tenant a right to claim a status to mhich ' ' * 

h, 1 . not othot.li, .ntitlot) (e„«<. /) SVED Tb, prov.tloot ol S 5 (3) .ltd (4) ol Ih, Patolt ,„d 
I ‘ • w Patnans Last do not require that the person having Ae 

* ■ ' , , * ' . ' ^ ■ preferential claim by inheritance to the post of pattvari 

‘ , _ — • ^ • must be appololed and relieved from the obligation of 

I f t r I personal service. In pteference to a person having a 
,Mlnd„f,,,=l^^, rl,U_,f^a,-0,d,rl, T.M | cUim by Inhot.t.nc, .„d bt.itc qu.llt.d 

^ ^ •••• A person who iS 

. ' ' ’ ■■ under S 2l of 

•• •■‘•nal service under 

is not by reason 

■ ■ • ■ ■ ^ ^ . . c of the required 

■C)bhacwant 

' ■ ■ • • ■ ■ 1940 N L J 621 

Sttb-Divislonal Officer and decided and the matter was ,, ® Ruht framed under thi Act 

then taken up in due eoor«e to the Commissioner ^nAx'~N»ntin<aten ef sHisUtutt-Precidure-piputy Com- 
local Government it was ketd that the starling point of >n*ssu>mtr,vhtn tanstUtt and afpoint—miiiPatwari'* 
limitalionforfilingcivilsuiiwasthedaleon which the tktoisence of memiert oftk* 

Sub-Divlsional Officer passed his orders and not the dale i''*™P , , - / e u 

f ‘ ^ ' ) It IS only when the Maftk Patwan refuses or fails to 

, ' nominate a substitute or the Deputy Commissioner 

s not approve of such a nomination, that the Deputy 


- - — 3 141 {z}—ApfUcability—Alttnated holding 
The process In S 141 (r) is applicable to any holding 
m respect of an arrear of land revenue due upon it 
In cl (f) alienated holdings are referred to The fact 
that In cl if) a special process is prescribed esclo«ively 
for alienated holdings does not imply that the general 
process provided in S I4l(r)i8 not applicab'e to an 
alienated holding Farther alienated holding* * 


Conimissioner gets the power of selection and nomina- 
tion R (x) of the rules framed under & 21 of the Act 
requites the principal to nominate a member of bis 
family or of the sub division of his fauitty But it does 
not follow that in the absence of any inch persons, the 

f rincipals right to nominate a substitute is lost 
burton FC'b GOVIND BALKPJSHNA t \1THAL 
ViNAYAK 1910 N L.J 120 

•S 8 (4) aail B. XTT (111)— ,4y/(vw/»»r«r 


excluded from the deBmtion of holdings In S 2 (5) of 1 ^ 8(4) if falls vttkm scope of R Xll 
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BmtAE PATELS AND PATWAEIS LAW (19007. j BHOPAL O. P. OODB (1903), S. 106/1. 

^ ^ ^ ' '^3 27, 68 and 2 (8)— on battt of foreign 

'' ' ‘ - • ’’imtainahtltty—Suit 


Son of a hinaUe I 
(UhsUtuU. 

Any appointmen 
Berar Patejs and 


Indian Court, the 
■ramination absented 


S 16— 

to dismtssal 

An enquiry under S l5 of the Derar Patels and 
Patfian ’ >• « . , r i , . • . 

have a 
and the 

Judicial • > • 

Ekoba • . • 


n merits, f3) that the: 


‘ ' a suit in the 

lainliff on the 
Court 

by the British 
, C. P Code- 
2(8) Bhopal 
decree, and 
is pas«^ et 
lilt to recover costs on 
-'the British Indian 
hopal C. P. Code. 
J’.C. Sird/e, y) 
187 1 0, 439 


t ‘ 


comes before Collector to consider the ob)ecttons and 
wnelher the final bid is t® be accepted, b« simply 
adjourns it without accepting the bid, the Deputy Com 
rnissioner in appeal has no power at that stage toraise 
the bid and direct a sale U w for the Collector to 
accept the bid first (Burton. I • 

Seth Mishrjlal . . . • 

BBP.AE SBVENDB BOOK * ** . 

ColMor frotredtng^-Aeeeptane ' 
bit I 

There is neither ground nor authority for the »|eir 1 
triatnoappi . 

bid under P 
HI 8 (Bu 


— /ipptalahhly— 
confirming tale-~APpl^l if bus 
In order to decide whether a determination of a ques- 
tion arising in execution proceedings is appealable as a 
I decree or not, one muse look to the combined effect of 
S -17 and S 2 (2), C. P. Code, only such questions aa 
relate to the rights and liabilities of the parties with 
reference to the relief granted by the decree are properly 
within the scope of S 47 f58 Bhopal), of tbe Code, but 
orders that are merely incidental and relate to tbe con> 
. . # .1 . •proceedings are not within the 

e, orders fixing the date of any 
proceedings, or even refusing 
tale are merely interlocutory 
aim iieii<.e noi applause An order confirming the sale 
held nearly two years back on the ground that alf 


I rtf T 


E 1 

Acitptonce i 

lector 


Where a .j I 

Collector, R llO»)of Berar Revenue Bt»k CitcuIit j (.AMomed Ahmad Khan, t,J, 


Ill>8 rrquiies that the sale shall be adjonroed to the 


I property . 

BISDRABANDaSv NABMAY 

* 190 I C 174. 

27 — Sait On basis of foreign judg. 
osis— WaintainaWliiy. Ste BkOPAI. 
tANpSS 187 1 C 439. 


BHOPAL ACTS 

Civil Procedure Code 
Coutt'Pees Act 
Crli&faal Procedure Code 
Limitation Act 
Small Cause Courts Act 


person 
lebtor.** 
' tOMED 
■ 0. 885. 


med as 
■* cate 
Khan. 
' V DE» 

:o 2 b 
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BHOTAl-C X* C0Ci:(«CiS).8 150 
■ 'S \ZQ-—Pry^i rf Ceart^OrJ/r tmlsrtixf 
t mt (entain mf difaiU tntart*‘ 

Ktfmt afirr trfirf d Umt—H tan h< [ranttJ 

Under S 150 1 Sr- il C 1 CoJe f-e Couit hat fall 
diKielion to enia ihe time for the payment ct Coait 
fee even »liei the of the retiwl otipnallyjfiiedor 

prt»too-'lj ei ended Ore tiitnuon after the other U 
permi‘'Jhe tefore the fir*! ei en*lon etpttetl the 
CoQit can c'ani fui >ei eiltnt on even In theca*ein 
%hich default con-'too occotierl in the fint older 
enlatRing time Iln after Ire eifiry of Ihepeiiod 6»ed 
the Court hit eior«»tt to «» end tV« time tn 11 jneth 
41 the order «oiht iivetf out and iKComes atMlcle Ly 
reason of the non fulfilment of ll e Condition contalrted 
therein (If ^ Aian C J anj A \ A\niaJ Aian, 

J ) Nathuram f vfvjLLonAi 189 LG 637 

——”3 131— /nierenr f^tt—Latrcttt tf—Afff, 
tant rtmtJj to ft U*na farrtJ 

It II 4 well settled piinape that 4 CoQtl onnot 


4 t, u u <«4 vaJ' ujupaw tji tue u.iMe \Alaktint4 
AKntai Kkan,C J eni Btrit, S') BINDRABaVDaS r 
Kanvav 190 1 a 17* 

— -O 6 B n^^Amtndmtni »( tUtni'-W’ktH mat 
adlcwedSutt am inilalmtfnliaHd tantamimf Aifatift 
aUuH—AmtmdmtHt ta fftaJ vaster ef ri/Al ta wt tar 
wileff ^•trntfmrnr afdaUaf fafnitmt at tm» 

ifaimenl^Ptamitnii/ilr 

It IS geocralljr accepted that no amendment of a plaint 
can be allowed which has the effect of deptirmt the 
iiefendant of any right already acquired by hisi or of 
altering the caute of aaion in any suit Amendment of 
every other kind is permitted An amendment by «b cb 


BllOBAL COURT-TEES ACT, Seb U. 
decretal amoant Imi which payment was not certified. 
To omcome the legal obj»cilon that inch a «uit was not 
tnaiotalnable, he sought perm1«<Ion to amend the plaint 
so as to convert the salt Into one for the recovery of 
damage* 

//e/Athal permission to amend the pUint mcjc be 
granlcdras the natare of the suit remained the same 
whether the money wa« claimed by way of damages or 
a* a refund i%MaatmaJ Ahmad Ahan C J and 

ptrdt.J) CiiAiROs Prasad I auladiiosms 

189 I C 1C5 

I O Cl C C— Laecntlon petition— Decire holder 
mentioning payments by ladgnent debtor and produc 
log writing signed by him— If sufficient certification 
^/ellllOPALLlMiTATIO'f ACT, S 20 1891 0 57* 

O 23, B 1— /I'lfii/re.ra/ af tuit in appeal^ 
Fatlmrt fa tat f lead mtittsary defendant— If jiiffiaent 
fTcnnJ 

Falloie to implead even a necessary parly as defen 
■*. • t ' m' • ' ' .■ s cured in 

■ « . s Withdraw 

• • ■ ,e ■ ■ the same 

A . I decided 

• . — . .Atm /) 

K|.>»4/| 'luA.. > uw uftt vS lufXO &81 

O 23. B l{2)(bj — ‘Othtr sufitienl rtatenF— 

/mteaprttaJian 

The rpbere of • other sufficient reasons" in 0 23, R 
l(2)(*}is wider than the spheie of 'some format 
defect* (,kfa\ammad Ahmad Khan, C J end Faslt 
,4(i<n /) KlSUORlLALt SUMDARBAT. 187 Z 0 681, 
BDOPALCO'DBT TEES ACT. S 7 (lT)(b)-Soit 
for pattiHon—rUiniif! alleging joint possession— Court 
fee* Set DHOPaL COURT'FEZS ACT, ART 17 (JV) 
189X0 681 

SctuII Attl7(|T)aod S 7(lT){b)-J»»f 

far ^riitian—piainli/f altepnt fatnt paittttim-‘ 

\ , • an of Court fee must 


It possession of the 


• ertainly beyond question An 
• • rayabte only by such a plaintiS 
and by means of his suit tries 

.« well as partition The pluntlfif 
le In actual possession of even a smaller *^r* tbari 



9* 

BHOPAL CRIMINAL PBOCEDI7BE CODE. Ss. , 
232 ^~Relracttd staUmtnt — EtidtntKil value cf 
S 288.Cr.P. Code (=232/5 Bhopal) gives laUda 
cretion to the presiding Judge to treat ft previous sUle I 
inent made by a nttness before the committirig Coutt as 
evidence in the ca«e "for all purpo'es", which means 
that even the ’ 
based on such 

forget that adr < 

evidence is one . 

another A re 
under S 28S i 
value may wid 

of each case “ ' • 

/) RAISUDLiN i.. u> 

190 1 C 322 

BHOPAL LIMITATION ACT, 8 Execution 
tettiU’^^Decree ktldtr mentioning /ay«/»»/r 6r /uJg 
mint debtor and producing viriling tignedbf 
tuffaent eerttficatien—ExieniieH of time-— C P.Ccde, 
O. 21. R. 2 

\Vhpr,» mp rtprfpp-hnM»r has rneniinwed three ronse* 
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BHOPAL SM.C COHETSAOT. 

/,) PSAIIE LaL V. RaTAN LAL. 

189 I C 802. 

Art 67 aQ& S 'i^—~"Accounl etated'' and 
aeknoudedgmeiU—DiStiacUon between 


PEARZ LaL V. Ratan Lal. 189 1 0 802. 

■ ' “Arts 121 and 189 — Applicability — Mortgage — 

Smt for sale or foreclosure;. ^'relSSIC ES9. 

■ Arts 137 and AOSeofe — Smt to reeeier pro- 
pertf gtPen for tale on cemmimon iastt— Article ap^ 
phcaile. 

A suit for the recovery of a philatelic album given to 


e.n •. y i .. . v>t nr - .e I “""ArtB 139 and 121 — Applicabilily^Mortguge— 

~-An Bt-l'Aceojcn/ elated '^Meaning ot^ome foreilourt. 


ilenti limflarred-^Sffeet. 


Art 121 0 * 


nnder. the transaction would take the form of a 


lea X U ouir. 
seooDBTSAOT— > m- 
mrt — Suit for accounit— 
• gent for vtlue of tickett 

Ued for by bitn^’If cogni- 

\ct eaeladea from its pnr- 
■ • , eisent of accounts between 

ature of such a suit is that 
ay for a decree for a £zed 
n of money, uui uiiiy isauts rendition of account by 


vlved by an express promise to pay. In the same manner 1 character merely because the aeleneant bascnoseniu 

In setiling an outstanding account the debtor may accept I raise a plea of account. Even if the Court has f”* 
liability as to the balance found due, in respect of even | into the partin' aecMtit to a certain extent the jutisdic* 
time'barred itemi, and consequently give ■ . 4 a •'•r 

cause of action from the dale ofsuch act" ■ ■■ ■■ ", ’a''*'' 

the circumstances. It becomes Impossible ■ « * • 

such a mutual setllement so long as its - • 

beyond reproach, (.fifairmed AAmad APA '' 
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BHOPAL SM 0 COURTS ACT. S 11. B & O COOPERATIVE SOCIETIES ACT 

iAMjmiraJ Ahmid C /) ISKAQUC AU r. (WW). 8 67 

ABDUS SaMAP 187 I O 480 iCEiMrar btniiins on all the creditors or the class of 


Li the case may 6e and also o 


BHOPAL TBANSPER OF PEOPERTY ACT. 
8 diiclfiitf uiuffue/uary merteaff— 

Pttsttttm n«i dtltttrtd’^ffiiiun cf •tefitatt 
Where a docement discloses a osufructuary moiigaee 
witbont a personal covenant of any sort made for the 
payment of the mortgage money, and the transaction Is 
accompanied byaetnat delivery of poasessloft of the 
mortgaged property then the mortgagee has no remedy 
in law to toe for his money or for tale or foredosore to 
long as the security remains in tact and within bis hands 
Bot the position becomes qolte difierent whennopos* 
seuion as tcipolaled is given to the mortgagee In that 
caie the mortgage Is neither osofructoary nor artomalous 
but has the same eSect and la sobyect to the same legal 


I all HUAI geiiieiil uuuii wiii ii Lieuiiuis uie lu leiiain 
■ the restrictions, 

• • ■ . « ■ ■ the disposal of Us 

“ • I ■ ■ passed Is only a 

• • • ■ • tt of establishing 

• • * ■ compronjlse, wbde 

not operating as a bar to the passing of the deaee, is a 
clear bar to eaecntion {.f/arrtei, C / and Dhavlt, 

j) buxar Central Co OPERATIVE BANK, LTD » 

AKIIOURJ BlNDHyACHAL PRASAD 

mio 608-6 BB 222-12BF S87- 
21PLT 17S-AZ.B mopat 261 
' S iS—/u'itdnlift pf iitfiitra>—"Dttputi"— 
Pr$pravord under All pf \^\^—Se(pnd cfpird under 
wrtr Aet *n rtipeel pf lami dett— If « nullilf and wth 
Put lunidteiipn—CJ* Cpdt^ S 11. 

The expression ' dispoie** In Ezpl 1 to S 48 of 
tbe Co-operative Societies Act is used In a very ip^al 
sense 1 here may be a dispute onder tbe section even 
when the claim is admitted There ts nothing to 


Blbat Local Self OovemmeDt Act (III of 
1885) 

Blhav Municipal Act (IX of 1913) 

Bihar Municipal Act (Vn of 1922) 

Bibar Public Demanfls Becoveiy Act (IV ' 
1910 

Bihar Village AdmlnlstTation Act(IIl of 1922X 
Bihar Money lender* Act (111 of 1938) 

Bihar Money lenders Act (VII of 1939) 

Bihar Bestoratlon of Bakasbt Land* and Bedu 
ction of Aneare of Bent Act (13C of 1938) 
Bihar Tenancy Act (Vn of 1886) 

BIHAB AHD ORISSA CO OPERATIVE SOCIE I 
TIES ACT (VI OF 1935) 8 " 

frem$te fending tuH if depan ■ 

"0/ party tp eampramlte~Pigkt * 


I aecond award cannot on that ground be held to be a 


S 67 {iy^Applieaiililf anj ieppe—"TaueAing 
tie affaire Pt the Saeitty"— ‘Decree far earte agaiiut 
Ca-aferateve Setlety— Execution tn Ctvtl Court— txave 
pf Regtilrar—lftcejuly forS 57 (I) 

S 57 (2) of the Bihar and Orissa Co>operauve 
Soaeties Act Imposes a bar to certain proceedings In the 
case of a Cooperative Society in liquidation, ry, on 
any matter toui^ing the affairs of tbe Soarty llie 


S 24«A (2) of the Bihar an 
Societies Act makes a scheme of 
by tbe speo£ed majority, if sane 
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B & O CO-OPERATIVE SOCIETIES ACT 
(1935), S 63 

barred except b7 leave of the Registrar An application 
to execute a decree for costs against a Society can there 
iore he only with the leave of the Registrar under 
& 5/ (2) 

Rozuland, J — {Quaere) Whether such an execution 


member of 
There ca 

63 of the Co operative bocieties Ac 
son from whom a debt is due 



B & 0, MUNICIPAL ACT (1922), S 282 
vtret {Harries, C J and Wort, J) COMSlIv'tOVERS 
ot THE Arrah Municipality v Inder Chand 

19 Pat 486=18710 70l = 6BE 532- 
12 EP 626=21 PatLT 289 = 104OPWN 869- 
ALB 1910 Pat 649 
S 115 {^^^Appheabtlity— Illegal enhineement 
of attessmtni—lf ean be lasted into in revision of aiseii 
ment at legal— Nottee~Ne<eisity 

Where an original asse'sment is illegal by rea'on of 
the assessee not having been given an opportunity of 
presenting tis case it tnn<t be wiped out of considera- 


■ Act {Harries C J) 

■ COMMISSIONERS OF 

■ 190IC 792- 
ajo. 693 = 6 Out LT 9 = 

ALE 1910 Pat 533. 
l—Applseabslity — AisSenimnit of 

• I 


joint Hindu family which owns teveral buildiogs Within |oppor(anity then the assessraent is clearly illegal and 
•hn — < n e ((//ra terer and the increased amount collected bj the 


Momapslicjr cannot be retained {Harriet, C /) 
PaNCHaNAN MURtRJt V THE COUMISSIOSERS OF 
COITACK MUNICIPALITY 190 I C 792- 

21 PatLT 6'>3 = 6CatLT 9 = 
, A IB 1940 Pat 583 


Hindu family 

A joint Hindu family is a ‘person within the m 
ingofCI (if) of Sab S (3) of S 118C of the I 
awid Orusa liXtalSell GoveccKUcnl {Agarwala 


1913j Ss ks i,'aA\^SabarktrsSfuiui of— If tenure gist’s stop registered prior to amendment topayannual 
holders— Ltabihty to pay transfer U* I" landlord— lieente fee— Amendment— If ultra vires 
utmountoffee UnderS 282 (1) of the Bib. rand Orissa Municipa 
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^ & O arUNIOIPAL ACT (1922), B SS4 
(H»rntt, C.J. and Fell Ali,J) CUTTACK MUNICI- 
PAUTT r. SURENDFA NaTH SAUU 

2lP»tLT.7IS-AXE 1910 P*t 700. 

S ZSA—Att^*(iMttT—Rttelutten» undtr S 
259. (1) and (1) drxng letat hwuU and n^mnng 
itttnett far mtUi—Ordtr rtgumng Itttntttaitd Fnnf\ 
(ttt — If rydtt er ift lawt—CenHrmalion if Gottrm- I 

AVrtw/f. I 

The Cong o( local limits cnder S 259 ( 1 ) of the Bihar | 
and Orissa Monicipal A • ■ 

It IS nioreof the natare ■ ■■ 

of the Act Resolation 1 
missionerf under S 25 

fixing local limits and • 

surkhi mills and fixing 
S 3S4 Therefore 

working such mills and . 

rules requiring confirm, 
tion precedent to their t 
Act Nor are they hre-l. • 

PUR Municipality v 
18510 630 = 

1 

BIHAB AND OBI * ' 

BEO OVEEY ACT 
cf 

Karla at /amt famitf— • 

The Airfa of a joint 

family even although not expressly named as such The | * 


BAD. VILL. ABM. AOT <1922}, S B3 
cate holder under S. 26(1) of the Public Demands 
Kecorery Act Is In a different position from that of a 
holder of a decree against a Hmda father. A sale 
held at hit Instance can only pass to the certificate 
porcha«er the right, title and interest of the certificate 
debtor. Thb does not and cannot include the father's 
qualified poaer to dispose of the son’s interest In the 
ji^cit family properly, (f/arrin, C J , DkavU and 
MamAar Lalt, JJ.) HaRI PrasaD SiNCll e. LaL 


— S t2-~Se«pf^DtatA af diiiar afUr nttut ami 
ta ttfal raprettntattvtt— 


■ ■■ S 8 W)—Stapi arid /faal 
*ama$ tnta faatt—Satt af praptrl> 
martgag^ daerta attar tartaaa af n< 
fraaaadingt—SMbiaiuant aarttfiaata 
mare/y menay Jaeraa tala 

The charge provided by S 8 (t) 



ofiicer't jorisdietion to sell 
ecovery Act Is founded In a 
ot on the actual existence 
If. A notice to the legal 


s not empower a Union Board or Panchayat to 


_ ^ j successfully I /Veperprorr^urr 

impugn a sale of the family property by the father to I S. 68 of the Bihar and Orissa Village Administration 

discharge his own debts provided they are not' ♦» . 

■avftvahanAa,i\itti *' " — 

petty including the 
such debts, or la; 

proceedings for thee • ■ 

father cannot pass tc • ■ 

7ight, title and Inlert • 1 

y. D. 1940—7 
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BIHAE MONEY LBNDEES ACT (193B), S 7 j BIHAE MOKEY-LENDEBS ACT (1938), S 16 
~ ^ “ **■“ * der S 1! for payment of decretal 

■ )ts can be made at any time between 
levying of esecntion and tbe dat- 
riietefore tbe fact that the applica 
len properties are going to be^sold 
nas passed it no reason for tbe 

BlHAB MONEY LENPBES ACT (III OF 1938), ' Court to decline to consider the merits of the ca'e 
^ •J—Apphcabihty to ptrt<xi after date «f suit HWarl and Mertitth, J/ ) MsHAMATH KUMARI r 

The roleof Bamdupat introduced by S 7 of the SONlf Lal 18910 211^13 BP 65*= 

Bihar Money Lenders Act is restricted to ihcperiodl CBS 775 = 21 Pat L T 678=1910P.WN 712= 
preceding the institution of tbe *uu and does not apply j A JJt 19|0 Pat 352 

to tbe pnlod subsequent to the institution of the suit j ■ "S 11 — Dtscretttn ef Cemrt under— Oreum 
{Asaraataand Rmvland JJ) RaM \*t»>uei to ie tetUidired tn fixtnsand ordering mstal 

MUKHt Singh 18710 132=12RP 664= l 


BlHAB MONEY LENPBES ACT(mor 1938), 
S t—Apphcaiility to period after date suet 

The rule of Bamdupat introdaced by S 7 of the 
Bihar Money Lenders Act is restricted to the period 
preceding the institution of the *uu and does not apply 
to tbe pnlod subsequent to the institution of the suit 
{Agarnala and Rmvland JJ) RaM SarUPSaHo 

MUKHt Singh 187 X 0 132= 12 R P 564= 

6 BE 430»A I*: * 

. — .11^3 Z~Diieretiou—/nterferenei • 

W here the Court of appeal below i 

statutoiy discretion to the matter of 
to the date of institotion of the su 
High Court in second appeal to pass ■ •.u~> , w ui.i^ > 

respect of interest subsequent to «uit (A/onva/a and 
Rouilond, JJ ) Ram SaRUP SaH j> MUKHl SlNGH 
167IC 1S2=12BP 564=6BE 430= 
A I E 19 10 Pat 546 
— . — S Z~RtiiueUon ef ineereet—DtterAion of 
Court 

There is nothing in 5 * 

Act, 1938. to indicate 

cise Its discretion in faToar ot thedebror in eterv case 


tbe tudgment-debtor to pay the instalments but the 
Court IS al«o required to take into consideration the 
amODtit of the decree and the cirtmnstances of the 
Judgnient debtor If after laling into account the 
various circomstances mentioned, it appears to the 


“ intereit m theahtuee ef appeal ae to amount dtereed for 

- -S XI— Appeal— Order dtlermiung tntlalmtnts i pnaeipal and mteretl 

—Appealaiilitf — CR Cede 5' 47 ^ ® 11 of the Bihar Money Lenders Act is clear and 



TAN 

I .1 B W—Appheaithty—Purehase 
property— Right to apply 

S 11 of the Bihar Money Lenders Ac 
the benefit of all judgment'debtors 


. ■ . - - 111 auu ii — iioin order 'iiiidif 

him, he Is 4 juagnent-tieoiof ana as sui-ii oe is enuiied o lo — urder relalinff la S 1 ] — If can l>r dealt 
to the protection afforded by S 11 (Rati Afi and mih, 

Meredith //) LAtPARir )ANA| Rai Ati appeal lies to the Federal Court from an 

1940 PWJf 760=AXB 1940 Pat 718 order of the High Court under S 16 of the Act 
■ " '5 W—Appheatton under— iVhtn (0 ie made of 1938 (now S 13 of the Act of 1939), and in 
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BIHAB M. li. (E£a. OF TBAK8 ) ACT, (1939). 
this appeal the order of tt"* r'rtm-j «n far 

as It relates to S 11 of ■ 

S 7 of the Act of 1939) 

(Cttjrr, CJ. Sulatiium a) 

RAMA^s^D\^^ Prasad Na 

U.MTT tR^TC l=e 


IBIUABM L. (BBO OF TBANS ) ACT (1939). 
) ^ S 7. 


^ .1 « Ui lUL UllUJ LAllUllJ <1LI Ol 1 / J/, H lacU lul UIU» 


Dig Col 75 Shvamkant LAL V Kambhajan 
Singh 710LJ 369 

" ‘ -S 2— 'Dtbtor'~lf tncludtt juJtmtnt'Jtiter. 

The Tord ‘ debtor'' is ased in the Bihar Monejr 
Lenders Act in a Aide sense and woeld tnclsde a Judg 
ment debtor LFatl Ah ani Mtftdilk, JJ ) Lal 
Parip.Jaski RaI 1940PWir 760 = 

AZ.B 1940 Pat 71B 
— —9 2 (f) Beuir~Meatiing cf~~BdlaHtt 

entrtit m aeeeunlt ngned iy dibtor 

Ptr Sulaimtn, y— An insfrement cannot te a 
'bond'' as it is nnder^tood in India unless it contains an 


recovered on acoiant of intereiC for the period preceding 
the institution of the suit (.ffarnii.C /, and A/anabar 
Latt.JJ) HaNUMAN SINOH V Gaya Singh 

21 Fat L T. 826 

— S l—CwstrucUan — “Bated en document'' 
Afeamngof 

S 7 deals «ttb tiro kinds of Ioanna loan advanced 
and a loan ba<(d on a document Under ihe second 
heading ii takes Into consideration livo kiads of doco 
I ments on uhich loan may be based— one kind may 
evidence the loan and the other which may not evidence 
\ the loan, but may te utilized to 6nd out the amount 
• ' — r . cument m the expression 

. . be used m two different 

a loan and tn another case 
The section cannot be inter* 


entries in aceounis even though signed by the debtor are | menf’^Meaning eA 

- .t A”! .»t fenced bysuchdocu 

‘ • every case, look to 

• ■ Is based in order to 

‘ loan IS ba*ed upon a 

show a promise or undertaking to pay “ *= ' - • j .v r . .i . 

said to be a '‘bond". The mere men , 

being payable at a particular rate and . ■ 

plication therefrom of a promise to pa • 


'■3 1 ~AAph‘ahltty—ATortgage iuil~Prehmt 
nary decree pasted before Act 


itbi ana It IS only tne tiaai 
passed The opening words o 
standing anything to the cc 
Other law or in anything bavin 
any agreement," have little to 
cednre. iDAavle, y) Ch 


• • IS a Court must refer to them for 

, ofind out what the loan was to 

ule of damdupat adopted by the 
limitations provided by the Act. 
. ■ r^ar Lafl, //) SiNbHESMWAR 

• •• RASAD 187 1C 339 = 

• . ■ 6BB.453=AJB 1940Pat 65 

——8 7—Cf^teitgri—Sutt again// one to enforce 
\iie tiare of /laSi/ity onlySTaximum amount of 

nt IS liable 

amount of 
under S 7 
suit again<t 
portion of 
expression 
It” in that 
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BIHAS MONET-LENDEES ACT (1938), 8 7 | 


A J B 1940 Pat 184 

bihae money lendees act (ni or losa). ] 

S T—Apphcadthty to ptn»{i afttr dau sMt \ 

Tte Tule of Damdopal inttodMwd S 7 of the 
Uihar Money Lenders Act is restricted to the period 
preceding the insulation ol the sait and does not appty j 
to the p°nod Subsequent to the institution ofthesmt | 
(Agaruala anJ Rmlatidy JJ'\ RAM SAKUF Saii t 
MURHI Singh 187 I C 132=12 BP 664= 

6 BB 430=AIB 1940 Pat 646 
'3 Z—DiiertUon—tnttrftTim(t ttt t*t«nd appta! 
W here the Court of appeal below fails to exerci<e its 
statutory discretion in the matter of interest sabseqoeat 
to the date of institution of the suit, it is open to the 
High Court in second appeal to pass necessary orders in 
respect of interest subserioent to suit (^Apirteata and 
Raziland, //) RAM SarUP SaH ^ MUKKI SiNCH 
1B7IC 1S2=12BF 664 = 6BB 430= 
AIB igiOPat 646 

■ a i—Rtiu hon ef 

C«n>t 
There is 

Act. 1938, • • 



BIHAB MONET-LENDEES ACT (1938), S 16 
An application ender S 11 for pay-ment of decretal 
amount by instalments can be made at any time between 
the date of the first letjing of execution and the dal- 
fixed for the sale Therefore the fact that (he applica 
tion IS made only when properties are going to be told 
and not when decree was passed is no reason for the 
Coart (0 decline to consider the merits of the ca‘e 
(If'art and fl/ereJttA, // ) \ISHANATII KUMARI f 
SONOLal 1S9IC 241-13 BB €5= 

6BB 775 = 21 PatLT 678-1940P.WN 712= 
A JB 1940 Pat 352 
S U—JJner/liati tf Catirl under — Cireum 
•tan ee fa be ttneiderid tn fixing and ordering inifal 
nen/t 

The power conferred on the executing Court by S It 
of the liifaar Money Lenders Act is a disaetion which 
the Coart may exercise In derogation of the rights of the 
decree holder to execute the whole of bis decree imme 
I diately again«t the jadgment-debtor The Court is no 
doubt required to take into con*ideration the capacity of 
I the yndgment-debtor to pay the instalments, but the 
I Court is aho required to taVe into consideration the 
I amount of the decree and the circumstances of the 
I judgment-debtor If after taking into accoant the 
various ciicumsiances mentioned it appears to the 


OAWt At, <„liAul 


12EB eOl-AlB 1940 Pat 423 


9 W^ApPeal— Order determining mre-lm.ur 

—Appealabihtf—C P Cedi 5' 47 

An order determining insialn ents under 


S W-^Scepe-^Appelltle Court^Pawerte reduce 
tnterett m the aiteiiet ef appeal as to amount decreed for 


judgment-debtor should be giren time to pay and the 
decree holder restrained from exercising the — ^ 

he has under the law to execute his decree 


■ 3 11— ApplicaMiiy—Piirehaur < 

property — Right to apply 

S 11 of the Bihar Money Lenders Act U 
the benefit of all judgment-debtors Th 
that section is not confined only to a me 
cannot be denied to a purchaser of the eqni 
tion in mortgaged property If «o>Ji put 
pleaded in a mortgage suit and a decree p. j , 

him, he is a Jadgment-dehior and as such he rs entitled ' 
to the protection afforded by S 11 {_Fatl Alt and, 
Meredith // 1 LaL ParI v JaNKI Rai I 

1940 PWJT 760=AJB 1940 Pat 718 
S 11—Applieation under — IVhen to be made \ 


1 interest {.Agaro.'ala and Rmvland JJ ) 
*SAHr MukhiSINOH 1871C 132 = 
: 564 = 6 BB 430 = APB 1940 Pat 646 

8 Exercise vf pefvert— Discretion ef Court 

The word ‘may* in the opening portion of S 12 of the 


c»*,u ix — uptiii iiom order turner 
S \b— Order relaling to S 11—// can he deoil 
vnth 

An appeal lies to the Federal Court from an 
order of the High Court under S 16 of the Act 
of 1938 (now S 13 of the Act of 1939), and in 
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lOI 

BtSAB M ^ (BEO OF TB&NS ) ACT, (1339) 
this appeal the order of the High Ourt so far 
as It relates to S 11 of the Act of 1938 (now 
S 7 of the Act of 1939) can also he dealt with 
(Cnirr, CJ , SulainuJtt and Varadaciuinar, //) 
Ra>isnsvd\> Prasad Nar-mn Singh v (josn 
\\AMI NUphwnn^M) IwMii 185 IC 1= 


BIHABM L (BEO OF TBANS) ACT (1939). 
8 7 

NANPt.>SHEN Prasad 6BB SG7-16elO 401- 
12 BP eoO-AlB 1910 Fat 376 
- S ’t—AppUal’iItty and tiapt~lf ge'trni tntirf 

Act 

S 7 of the Dihar Lenders Act of 1939. which forbids 
the Coatt from passin,; a decree for an amoont of 


' S 2— Dftter —/P mdudn tuJfmtnt dtihrr 
The vord deblor* is used In the Bihar Money 
Lenders Act in a wide <en*e and woold mctude a |adg 
ment debtor {Fat! Ah and MtredtlM JJ) LaL 
PARIt JAVKI RaI 1910PWN7SO- 

ALB 1910 Pat 718 
— 3 2(f) tf—BaUntt 

cnlnti in aeeaunti ugntd iy dtiler 

Fir Suittman /—An inWroment cannot t« a 
bona as it is under«tood in India unless it contains an | 


entries in accounit even (hough signed by the debtor are 
not comprised in the etpression 'transaction on a bond" 
used in that section It Is atleast necessary that the ^ 
docsment relied On should have been intended to embody i 
the contract between the parties and should rx Pactt 
show a promise or undertaking to pay 
said to be a * bond” The mere men 
being payable at a particular rate and • • 
plication therefrom of a promise to pa , 

would not suffice (o bring an entry In ar 
the category of bond ' (.Gwytr C J • • 

Varadachiriar //) SURENDRA Pr ■ • 

SlN( - 


— 8 1 —Apphtabthty—PIortfagf snit—Prthmi 
nary dterte paiud bifiiri Act 


\Lalt //) Hanuaian SiNOH f Gaya Singh 

[ 21FatLT 826 

3 7—Canstructifn ~ "Sa id on Jocumtnl ’ 

APiontni of 

S 7 dealt With two kinds of loans— a loan advanced 
and a loan bated on a document Under the second 
beading It takes into consideration two kinds of docn 
rnenis on which loan may be based— one kind may 
evidence the loan and the other which may not evidence 
the loan^ but may be ntilired to 6nd out the amount 
• • ’ - . I • in the e*pres«ion 

• • • , ed in two different 

•• ■ * and in another case 

. (lon cannot be later 

sme document may 
• rarma and P/anoAar 
SlKQK V MZDNl 
S39-12BF 682*. 

‘ • ■ V tJt 1910 Pat 86 

• Hitd iy iutk doiv 

I of 

I The meaning of the words ‘ evidenced by such docu 
neni' is that the Court shoald m every case look lo 
the docummt on which the loan is oa<ed in order to 
I find out the loan advanced If the loan is ba*ed upon a 


SI a Court must refer to them for 
loGnd out what the loan was in 
ule of damdupat adopted by the 
limitations provided b> the Act 
Thar Loll //) SINOHESHWAR 
RASAD 187 LC 339*1 

6BB 453-AJLt 1940Pat 65 

' - 8 7—Co^fblort—Si‘il arainil one totnfene 

htt than of habthtf only—Stastmum amount of 
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BIHAEM L (EEO OFTEAN3) ACT (1939). , BIHAEM L (EEG OFTBANS) ACT (1039), 
8 7 8 9 


12aJ*0 23*=6BE 617=1940OLE 286“ 
52LW 124 = 1W0PWH 622“ 
1910MWJT 916=72CLJ 141" 
440WN 27irE)=21PLT 815" 
AIE 1910 FO 19"(I910)lMIiJ^ (Snpp.}21 
3 7 — ' Document on a hieh He loon teai iateel^ 
— Accounts tittleJ eiery year and SJianee ttfned if 
debtor— Suit for amount thmon m final entry and 


710LJ 657- 1940 MWJT 686- 
1840PWN 642-2lPl,T 763 = 
44 O W N (F E ) 1 « AJ^ 1040 F 0 10- 
(1940)1 Mi J (Snpp)l. 
■ 8 1— 'Loan' —Settlement of actcunh by borro 

tptnt d/retk— Mature of 

Varadashartar J may be tbe case with 

tegard toordinary ‘'renen-alj”, »here Ihe parlies setde 


file 

thereon till date of suit 

Held Per curiam ---That the Chilia of 1929 was not 
a ' document on «hich the loan nas based «iihin the 
meaning of S 7 of the Bihar Mon 
and corieqaenlly under the said 
no power to pass a decree for mor * 

amount of Re 3 700 

Per Varadaehartar y— Even if it were pos*ible to 
regard the acconnta in this ca^as the docament on 
which the loan is based tbe accounts oiost be taken as a 
whole and the loan cannot be said to be based on tbe 
last entry alone {Gvsy r C J Sutaimnn and Varada 
eJiariar //) SURgNDRA PKASAD KaRAlN SJ^H 
r GaJADHAR PRASAD SFiJ 27- 

ILE 1940 Kat (rO)14“187IO 612- 
12KrC 25-6BB 508-19400LE 275- 
710LJ 657-1940 MW^ 686- 
1910PVVK 542-2lPi:.T 763“ 
44 OWN (FS) 1-ALR 1940 FO 10- 
1040 iMiJ <S0PP)l 

Ss 7 and 2 (f) — Loan"—'^feaiing of—lae 

rett svhether loan' ^ ^ ^ ^ 

Sulatman J — I-oan' as defined m S 2 {/) of Ihe 
Bihar htonev Lenders Act, 1939 is a wider word than 
the principal amount actually lent as it may be an 


than tneierm piiricpai il is u eu in so ne piat 
S 7 of the «ald Act in conlrzdi'tlnelion to inle 
The Intention of the Provincial Legislatore in eo 
S 7 of the said Act read with S 2 (0 which draws a 
distinction between loan and interest appears to b* to 
accept the amount of the loan mentioned or evidenced 
by a document If the loan is based on soeh a docament 
and amounts to a transaction on a bond bearing interest 


S 7 — Validity 

S 11 of the Bihar Money Lenders Act 1938, h«s now 
been re enacted as S 7 of Ihe Bihar Money Lenders 
‘ • 1939, and as this Act 

• the procedure pres* 

■ • aiiOD Act, Its validity 

• C/, SulainoH and 

VaraJaefiaiiar //) JACDISH JHA P AMAN KHAN 

1851c 294-12BFC 16- 
SFediJ (PartI)7-21PiT 142- 
71CE1 55-4iCWN (FE)12- 
1940 OiB 1-1940PWN 71- 
6BB 194-AIB 1940rO S 
' “8 Z— Burden of f'oof— Duty ef debtor claiming 
rtUef 

Under S 8 of the Bihar Money Lenders (Regnlation 
of Transa«io»s)Actof l939 it is for the debtor to esiab* 
lisb a Mate of facts which wonid require the Court to 
reopen a transaction the debtor mu<t show that Ihe 
amount claimed by tbe creditor as due locludes sums doe 
by way of into • ' " *•» <■ - •* > 

Act (Harm*! ■ 

GOONSAOe ■ 


~S Zf—Seopt—lf maniat»ry—Duiy of Court 

er S 6 of the Bihar Money Lenders (Regulation 
ansactions] Act, Ihe Court is not bound to reopen 
saction though of coarse it should do so In a 


3 Z— Scope and operation of— If sui/ect toS 7 
Itisobvious that S 9of tbe BiharMoney Lenders 
Act of 1939 only comes into operation where tbe Court 
exercises tbe discretion vested in it by S 8 When the 
Cooit does not choose to reopen tbe transaction, S 9 will 
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BIHAB M. L. (BBS OF TBANS ) ACT (1939). i BIHAB TBNAHOY ACT iim). 8 SO 

® >SlNCH« PALAKDHARt Singh 18510 129- 

iHarrttt.C J and Manohar Latl, J) IlANUUAN I 12 E J S04- 21 P LT 818 

tlNOH F Gaya Singh 21 P*tiT 820 j — — S IS— Scope — Tf repugnant to O 21 K 66, 

- ■■■ " S 11— Decree— Application far payment In C P Code, as amended by Patna High Court St* 
instalments— Power o! Court to grant Stt BlllAll 1939 Dig Col 76 ShyamKANT LaL r KaMBHAJAN 
Movzy-Lkvders \ct(1938) S 15 . SiNOH 710 LJ 369 

21 PttliT 255 ' S 13— f'fl/idilj 

■■ ■ '-Sa 13 and 14— Applicability— Mortgagedecree* I Section 13 of the Bihar Money Lenders (Rcgu 
1939 Dig , Col 75 Uazia BEGUM f Krishnadeo I lation of Transactions) Act, 1939, which re 
narayan A LB 1940 Pal 17 enacts S 16 of the Act of the previous year, can 

■ Ss 13 and taniirmed inai now be questioned m any Court since the 

itUrt Act Act of 1939 has received the assent of the 

There is nothing in either the Bihar Money Lenders I Governor General {Gwyer, CJ , Sula\man and 
(Regulation of Transactions) Act, 1939 or the Uihar Voradachartar, JJ) Ram Pratapji v Haju 
M oney Lenders Act 1938 to express the intention of the j Kish AN Doss 185 I C 4=12 R F C 15= 

Legislature to invalidate a completed sale which was 6BR 172(1)=71CLJ 84 

otherwi'egood If therefore the order confitmingan S ‘l^—Seoft—Paaier af Caurl — AppUcatton fer 

etecution Sale nas passed before either of the Acts were tnitxlmenlt m payment of decree amountSlaintainaii- 
enacted the provis ons of Ss 13 and 14 of the Act of ttly 

1939 cannot operate to invalidate the sale In order that Itoth under S 15 of the Bihar Money Lenders Act of 
itve^eSiectioT-s may be applicable in'! nectssary that the 1938 and under S 11 of the New Act of 1939 a Court 
execution should be still pending and the execution it ha* taiisdictlon to consider the question whether the 
Complete On the sale beinp i j a , j* «u„ 

(. Salter]! JJ) Kazia ■ ’ 

Narain Mahtha '‘'ll • . 

6 BE 177-21 PLT : ■ ' . : ‘ 


Es 13 &nd XiL’—ApplieaUIily and teopc—Pur 
ehater of mortgaged properly impleaded tn tutf on 
mortgage— i)eeret^RigSt to apply under S l3 
A purchaser of mortgaged property who is impleaded 


e<timate the value of the property al 

well as the decree holder S 14 of • * * 

dependent on S 13 (,Fa I Ah 

f alPaRIf JtNKi Uai . • • 

A IB 1940 Pat 718 

Ss 13 and 14— If retrospective See 1939 Dig 

Col 76 SHYAMKANT LaL f RaMBRAJAN SINCH 
71 0 LJ 369 

Ss 13 ftcd 14—// retrospeetiie—Foner of 
Federal Court— F/hef under netvA t—Formal apphea 
tun by Judgment debtor— I f necesrary 

The Bihar 'toney Lenders (Regulation of Transac 
lions) Act 1939, IS retrospective and the Court has 
power to make such an order on an appeal as the Court 


BIHAB BBSTOBATION or SABA5BT LANDS 
AND BBDDOIION 0? ABBBAB8 OF BENT 
ACT (IZ OF 1936) S 15— Applicabilitj to execution 
proceedings See 1939 Dig Col 7( RaZAUR 

. . -r V ... - - - -13 


of 

of 

landlord and tenant 

Under S 12 of the Bihar Tenan-y Act a transfer is 
complete as soon as the deed of transfer is registered and 
the nece^jary notice given The relationship of landlord 
and tenant cee*es from the moment the deed of 
Iran.fer IS registered, and the transferor is no longer 
liableto pay the rent (,A/anoAar Lolland CAalter/i, 
JJ) Kapileswar Mishraf Santi Nayak 

21FatLT 894 
S X5-~— Scope —/len-fompiianee —Effect —tf 


3 15— ProeUtnation of sale not Issued before! 
Act coming into force— Rights given by se-tion— If can 1 
be availed of See 1939 Dig Col 75 ShY AMKaNT 
LaLf Rambhajan Singh 710LJ S69 

S 13— Retrospective operation— Pending 

proceedings— If affected— Rejection ’ • 

under S 16— Appeal— Amending Act 
into force pending appeal— Effect • ■ 

place before hearing of appeal— Effect ‘ , • 

parties to appeal See 1939 Dig , C " ' 


CO sharer m good faith — Acquiescence by other 
CO xfcartT— Roijflf, tf can acquire occupancy 
noht 

If m the ordinary course of management one 
of two co-sharers settles land m good faith and 

' •<». . 0 . 

■ • on 

■ ■ * « ay 
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BIHAE TENANCY ACT (1885), 8 21 ^ | SUIAE TENANCY ACT (1685), 8 63 

operation of Ss 20 and 21 of the Bihir Tenancy Where a liteffJjr pnr.has*} an occupancy holding; 
Act, and under S 23 of that Act, he cannot be | daring the period of his lease, he becomes a non occu 
ejected except on the conditions prc‘cribtd by pancy raijat h re 1 ect of the holding ‘o piKcha<ed, as 
that section {James and Ckalterjt, //) u is «eH-settled that land held in non occupancy right 
^masray Prasad Chaudhury t RaM&UBAT is not ordinarily Iransferabl* a sendee from the 
Singh 6 BR 84=184 IC 838= purchaser cannot acquire either non-occupancj 

12 R P 282=21 PatLT 181= or occupancy rights in the lands though the \ende* 
AIR 1940 Pat 131 from the Mrrai/d'' is a co-tharer landlord of the hol'- 
■ -S 21— Cultivating lea-e— Lea«e to settled raiyat *"« co-sharer landlord purchasing from the tkuadar 
ofkharbaur and Lhudkasht land fixing annual Jama the holding of the occupancy raiyat porchated by the 
payable to landlord -Tenant entitled to remain in MWar, cannot resist the claim of the other cc-«harer« 
po^ses'ion and occupalion till term of l*a»e ■ 
appropriate produce— CUu«e ihal tenant to h 


6BB. S13 = 12BF 463 
—(before amendment of 1007) 8 22(2)— Ca- 
mntr ptireAmug eetupariey right~Rigkl ta rttatn 
fettetsien after alletment af land tactAer ta sharer iy 
farhUBH 


8 23 A — PfOTiHj — ^cope and effect of — Trees 

on holding of tenant — Entry to latest record recording 
trees as in posse<sion of landlord— Effect of— i^igbt of 
landlords to produce of trees See 1939 Dig , Col 78 
Mahomed naim r lachhu sahu 

AJE IBJOPst 175 

(a# amended In 1938), 8 26 B Proviso— 

S-ope and operation of— Non transferable holding— 


ATE 1040 P'S* t 


r *0*|N p oe » 


the other CO proprietors as ' 'xr * ^ » 

Agaruxtla and Mauehar t, • 

Lachhmi TEWARI 3 

13 BP 113-6B.*i • 

21 P.LT 667- / ■ . » • • 

(before atsendm ' ’ • 

ScBge effnt cf -P 

oeeupancy Ttght—Only etc •« ra . 

i7«i^ net all t nancy nghlt 

The effect cl the purchase by one cl the cc ocrnerscl 1 
land of an o cupancy right is not that the tenancy | 


-(as amended In 1607). 8 22 (2)— J’re/e— | 


—(as amended In 1958), S 48 K—Reirotfech e 
agerateetr 

S 43 A of the Bihar Tenancy Act as amended in 
' etrosptcttve and applies to all 
■ it shall be deemed to be still 

ogh a decree for ejectment has 
he Court belon, and it has been 
°ss on taken before the netv 
{.Kcwland and ChalUrit, /J ) 
AciN Singh t bhudeo Singh 

680-12EP 620-1940PWN 272- 
6BB 496 --A IB 1940 Fat 615 
5 and IBO— Relative scope — Right of 
to abateirent See 1939 Dig , Col 79 
Nath CHArrepji v Jugal Prasad 
185 EC 144-12BP 306 


S 22(3/ — Construehen—OeeupaHey * 
Purehisse by thicadar— Thicadar tell 
te ce tiarer lanJtard~Riihtt and tlatut tf 
earn retitf elain ef ether ee thirert ta th tre 



INDIAl^ DECISIONS. 


I lO 


109 

BIHAB TENANCY ACT (IBSS), S. 60 l BIHAB TENANCY ACT (1666), B 116. 

■ -S 60— Apphcabllitj—Conditlorn of. i"/# 1939 BlIIAR TENANCY ACT (AS AMENDED IN 1937), S. 67. 
DiB.Col 79 RAMAPRASAD^ RAM KAN BljAV 6 BB T73-189 I O. 269. 

PBA'^D SiNCH. 166 1 0 269 “6 B B 321— I — — S BG — Detd «( turrtnder — N/td fct rfeiitra 

12 RP 466 


RAMA Prasad i Ram Ran ” * 
186 LO 269 -6 
Sa 60 and 72— Plea 0 
pTittot aficT eapiTj of Mira— 

Registration act, s 79 

S 60— Scope— Pl*a 

Dig , CoJ. 80. Rama Pr< 
Prasad SivoH 


urrender may, therefore, 
of the surrender {.Agar 
JHA V. AJAB LAL 


190 1 C 7B6. 




““‘“^“’“‘'l9Pat‘824-AVB lOlOPat 673 
■’ -(aa amended In 1937) 8 67— — 
Jittr«:feetiie~Suit itfert anundmtnt—Dterti after — 
Precediire—DamaFei under eld S. Award «/— 
legality. 

The new section S 67 of the Bihar T ' • 

amended in 1937, Is not reCrospeetiv 


! are taken against the mortgagee from the tenant as a 
leealt of default committed by the mortgagee In paying 
rent and then the mortgagee takes a new <ettlement 
from the landlord, the new tenancy Will enure for the 
beneGt of the mortgagor, who and his successors'll)' 
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BIHAB TENANCY ACT (1885), S 21 
operation of Ss 20 and 21 of the Bihar Tenancy 
Act and under S 25 of that Act he cannot I* 
ejected except on the conditions pre«crilicd by 
that section (James and Chatlerjt JJ } 
R,am4^r%y Pmsad Chaubhury t Iumsubat 
'IINCH 6 BR 84=184 IC 838= 

12 RP 282=21 PatLT 181= 

A I R 1940 Pat 131 

— S 21— CaltivaiiBg lea e— Lease to settled taijat 

o{ kharbaur and ktiuJkash( land fixing annual jama 
pajaWe to landlord —Tenai t entitled to remain in 
possession andacupalion till term oi t»ase 4nd to 
appropriate produce—Ctau'c that tenant to have no 
light in land besides atnng wild khar~Effe t of — If 
cultivating tease— Occupancv njlit— It ac ruts Set 1939 
Pig, Co) 77 \v w SJ Murray (Court of Wards) 

I SomBITKai 188 I C 232« 

6BR S13-12RP 463 
——(hcfore amendment of 1907) S 22(2>— Co* 
OKifr ptrtiutng Bttupancy rt/Ai — StgAf to rrtom 
feiietsien afttr ollelmem at land ta edker ta tSanr by 
Partittaii 

'Hiere i$ nothing in Sub S (2) to suggest that a co- 
o«nw v\ho purcba'es an occopanvy right 1» entitled to 
retain po session after the land nhich he baspurchas^ 
has beei allotted to the pam of any other co sharer by 
paitnion (ffamet C / Agtrviata and AfanoAar 
loll, JJ) hVSIHH NlAUt LaCHHASI TE»A»f 

19?&t 893«189 IC SOO-13BF 113- 

8B& 809-1940PWN 596-SlPLl! 667- 
AIB 1910 Pat 4e7(rB) 
— .. -. (before amocdceat of ISO?), 8 22 (8)— 
Ce-prapntt«r pur fasiug actupMty rtgAi'^SUlut af 
Itnant of vthtr te-praprtttan ; 

A CO oroprietor purchasing an occupancy tight inland I 
IS not A tenant under the other co propnetorsof the! 
land Nor can he be viewed as occupying the status of a | 
tenant tinder hiin*elf and his co^proprieiois for that ' 
involves The purchaser being a tenant under bitnself and 
the o her CO proprietors as landlords (ffarrtrtC J, 
AgartiMla and Stanebar hall JJ') SUNDaR MAt^Li. 
LACHKMt TEWaRI 19 Pat 893«.189IC 500- 
13 BP 113-eBB 809-1940PWN 696- 
21PLT 667- AIB 1910 Pat 467 (PB) 

(before amefldtBeot of 1907) S S2 (2)— 

Slept ^ end tfftii ef ^Funhast ij out ea^atvutr «f 
aecufaney right— Only oecupaney right leaitt fa tsiil 
aad. ant all I uniAy rigilt 

The eOect of the pocebase by one of the cc owners of 
land of an oxupanty iigbt is not chat (ho tenan'^ 
lights ceave to exist sJtogetber but only the occupancy 
. light Rhirh IS an Incident of the htrfding (//arrm, C 
J Agarwah and Manahar tall JJ.) SvNDaK PfALL 
^ LACHHMtTEWABi 19 Pat 893*189 1 0 500- 
ISBP 113-6BR 809-1940PWN 696- 
21 PBT 667-AlE 1940 Pat 467 (PB) 

(aa amendeil In 1907), S 2S (2) — Scape— 

^rt»'«»prcr»i/ tffict 

The amendments made S 22(2) by the Amending 
Act of 1907 do not apply to a purchase made before that 
date (Harntt C J ,Agarviala and AfanaAar Tati 
JJ ) Su'iDAR Mall v Lachhmi Tewari 

19 Pat 893=189 1 0 600-13RP IIS- 
6BB 609-1940PWN 5g6-21Pl.T 667- 
A IE 1940 Pat 467 (PB) 
“ 3 2Z{%i~Cantlruetien—Oecupa>i<y AAJiagp— 
4y thlcadir— Thicadar telling ngit 
ta tj iharcr lauJlard— Rights and iiatui af litter—// 
tan rtiiit tlalm ef ether ee ihariri to thart by fsrti 


BIHAB TENANCY ACT (3885), S 53 
Where a lileaiar pur bases an occupancy holding 
denng Ibe period of hh lease, he becomes a non occu 
pancy raijat H re«rect of the holding so purchased, as 
It is AcH'setded (hat land held in non occupancy right 
IS not ordinarily tianMerabJ. a vendee from (ft 
Ibicadar purchaser cannot acquire either non*occupancy 
or occupancy rights in the lands (hough the vendee 
from the /jrroe’trris a cosharer landlord of the hoi*' 
ing A co-sharer landlord porchasmf from the Iheader 
(he holding of the occupancy taiyal purcha'ed by the 
thicodar cannot resist the clam of (he other ec-«'iaref« 
loa share la the Sands in proportion io jnetr Sniertsis in 
the village In question (fasl Ah and Varma JJ ) 
(fARlilAR FRASAD SINCK ( HlTLAL StSGK 

21 PatLT 320-AlB 1910 Pat 617 
8 23 A~Pro»iso— ®cope and effect of— Trees 
on holding of tenant — Entry to latest record recording 
trees as to possession of landlord— Effect of— ^igbt of 
tandlotds to produce of trees See 1939 Dig , Col 78 
PJAUOVZVNMMf LaCHHVSAHV 

AJE 1940 Pat 175 

-(as aoienaeii to 1938), B 26E,Pr0Tl80— 

S.opeand operation of— Nor transferable bolding— 
Transfer in 1912— Transferee in possession cociKoooasiy 
Iheieafier— Consent of landlord — Presomption— Sale of 
holding In eaecution of rent decree against original 
tenant alone to 1931— Suit for ejectment of transferee 
by purchaser in eseentlon— ContpeJency See 1939 
Dig. Col 73 CKANDRIKA PRASAU SINGH v RAM 
LaLSaBU 38710 629-6 BK 52I-I2RP 623 
— -{a8 aajended IB 1934), S 26 O—Appheahtity 
and teaPe— Fending luit by landlerd end peiidtnf luilt 
by leniMt —^iMinelien tf any -^Drpeiit feuding 

appeal— Suf^euney 

In applying S 26 0 of the Sibar Tenattcy Act >f 
amended in 1934 topending suil‘ it is notpu<ibie or 
permissible to draw any distinction between cases in 
which (he landlord is the plaifttifi and eaves in which the 
tenant is the plaintiff The title of the tramferee irciuU 
' become extinct by the passing of a decree against 
iBnle'sand onlil that decree becomesfinal as it 
might by the lapse of the period of timitation for an 
appeal and the omi'.ion to file an appeal againtt the 
deciee Deposit pending appeal is •aSneni (Agervaln 
aetd Sawland,//'* JaCA SfMJH ^ BaSDSQ SWCH 
6BE 483-.187IO 618- 
12 BP 601 -A IE 1940 Pat B81 
— (&aameaded.f&.t938),S 48 A—Retrcsfectae 
operahan 

S 43 A of the Bihar Tenancy Act as amended in 
1938 u intended to be retrospective and applies to all 
pendieg actions A suit shall be deemed to be still 
pending in appeal, aiibough a decree for ejectment has 
airvady been passed by the Court below, and tt has been 
daly eveented and ptr<<esson taken before the new 
S 48 A came into force (Rctvla id and Cha/tern JJ ) 
agik Singh v ghgoeo sinch 

187IC 580-12EP 620-mOPWN 272- 
6BB 496-AlB 1940 Pat 615 

Bs 62 and 180— Rtlatlve scope— Right ^of 

tenure holders to abaten ent See 1939 Dig , Col 79 
NRIPENDRA Nath CMATTERJI v JugalPrasad 
AfANDAL 185IC 144-12EP 806 

— B Si—Fini—luitaltneis!s — When due 
Bach instalmeRt of rent iv tonsiriered to fall due cn 
the last dale of the perjcd In respect of which it is pay- 
able Rent Is not considered as actroing from day to 
day and Rowland JJ ) CMHaTAR SiNCH 

V SVEO bKAK Qasim Cham 

29 Pat 824 -A IE 1910 PAf 673 
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BIHAB TENANCY AOI (1885), 8 60 

S 60— Appticabihtj — Conditions of. 1939 
Die . Col 79 Rama Prasao » Ram Ran Bijav 
PRaSadSinch 18610 269-eBE 321- 

12 BP 468 

S 60 — Constroction — Registered proprietor 


- ■ Sa 60 and 72— Plea of pai merit of rent to pro-! 

prietor after expiry of Onna See BENGAl. Land 

REGISTRATION ACT, S 79 21 Pat I* T 336 

- 8 60 — Scope— Pl»a barred under See 1939 

Dig, Col 80 Rama Prasad v Ram Ran bijav 
PRASAD Singh 186 1 C 269°‘6B.B 321- 

12 B P 466 


BIHAB TENANCY ACT (1885). 8 116 
Bihar Tenancy act (as amended in 1937), s 67. 

6BJI 773=18010 269 

■— S 66— Z>«rf «f tumnder-^Need fer registra 

ll«H 

A deed of surrender of an occupancy holding need not 
• d apart from 

• • ■ an be drawn 

An unregis 

- ■ ■ . ly, therefore, 

nder idgar 

Witt, J) SlNCHESHWAR JHA V. A JAB LAL 

Mandar. 19010 766. 

—8 ^l~Seofe~'Mcrtgaiee tn posseeuon — Pro- 
eetdmgt under section fer default in payment of rent— 
Subseguent settlement of land on mortgagee— Effect— 
Right of original tenant to redeim mortgagee — Duty 
of mortgagee in potieiiion. 


‘“‘.’“‘'i 9PM.‘'824-AIE 19- 
— -(aa amended in 1937) S 
Retroipeetite — Suit before amendment— De 
Proeedure— Damages under eld S. 68—/' 
Zegahty 

The new section S 67 of the Bibar ' 
amended in 1937, is not tetiospectiv 


Deneot o> tbe mortgagor, who and 


t as a 
paying 
lament 
)r the 





'8 1\^—^PplizaMiXy—Conii{ions, 

rder to bar the acquisition of occupancy or of the 
■f anon^ccupancy raiyat in respect of proprietor’s 
• or tiriti lands, it is necessary that such lands 
be held nnder a lease for a term of years or 
a lease from year to year The proprietor is 


of the judgment when that section 
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BIHAR TENANCY ACT (1885), S 21 
operation of Ss 20 and 21 of the Bihar Tenancy 
Act and iinder S 25 of that Act, he cannot be 
ejected except on the conditions pre«cnbed by 
that section. (James and Challerji, JJ ) 
Prasad Chaudhury t Ramsorat 
blNCH 6BR 84=184 I C 838= 

12 R P 282=21 Pat L T 181= 
AIR 1940 Pat 131 

' “S 21— Cultivating lea«c—Lea'e to settled raijat 

of kharbaur and khudkasht land fixing annual jama 

payable to landlord— 'Tenant enti 

possession and occupation till ten ■ 

appropriate produce— Clause that 

Tight in land besides cutting scild k 

cultivating lease— O'cupancy right— 

Dig, Cot 77 \v w \l Murray (Court or Wards) 
fSUMRITRAI 186 10 232= 

6BR 313 = 12BP 463 
- ' ■ -(before amendment of 1907) fi 22(2)— c<r- 

ovntr piirefiasitiz cetupniicy io retain 

fouewea after allohneut at land ta ftier t» tiaref by 
farinten 

There la nothing in Sub S (2) to suggest that a co- 
onner uho pureha es an occupancy ngbt is entitled to 
retain po session after the land which he has purchased 


■ "(befete amendment «f 1907), 8 22 (2)— 
Ce-prafrietar punbasutf aeeupmey ngit^Sfatut at 
—If Unant af athtr ea-prepnttan 

A co-propnetor purchasing an occupancy tight In Und 
II not a tenant under the other co p 
land Nor can he be Viewed as occupyic 
tenant under him<elf and hii co prop 
involves the purchaser being a tenant 


(before amendment of ' 

Scope ^ and effect of -Purchase 

MtM^aniy rjfW— Only etnipaney rifittam t»>s> 

and net all I nancy n ghls 

The effect of the purchase by one of the cc owners of 
Und of an o cupan^ right is not that the tenancy 
rights cease to exist altogether but only the occupancy 


— —(as amended In 1007) S 22 {zy-Stape— 
Pcirotpeclive effect 

The amendments made nS 22 (2) by the Amendiug 
Ret of 1907 do not apply to a purchase made before that 
date (Harriet C J,Aearv)ala and hlanohar Lett, 

//) ■ ■ ■ 


' ' “S 22(8/ — Construction— Occnpai 

Purchase iy thicadar— Tbicadar 
to ej sharer tandlerd— Rights and status 
eon re ill elatm of elhtr eo thsrert to S 


BIHAB TENANCY ACT (1885), S 63 
Where a thtcaiar por.hases an occupancy holding 
during the period of his lease, he becomes a non occu 
pancy raijalln resjert of the hoiding to piKchssed. as 
It is well settled that Und held in non occupancy right 
IS not ordinarily transferabl* a sendee from the 
thtcadar purchaser cannot acquire either non-occupancy 
or occupancy rights in the lands though the iende< 
from the thleadar is a Co>>harer landlord of the hoi 
tng A co-sharer landlord purchasing from the thtcadar 
the hiding of the occupancy raiyat purcha«ed by the 


' -3 23 A— Proviso— ^cope and effect of— Trees 

on holding of tenant — Entry to latest record recording 
trees as in possession of landlord — Effect of— Right of 
landlords to produce of trees See l939 Dig , Col 78 
Mahomed Naim » LACHHustHu 

AJB 1040 Pat 175 
’ - (a8 amended In 1938), 8 26 B ProTfso— 

S ope and operation of — Non-transferable holding — 
Transfer in 1912— Transferee in possession continuoiisly 
thereafter— Con*eni of landlord— Presomption— Sate of 
holding in execution of rent decree against original 
tenant alone in 1931— Suit for ejectment of transferee 
by purchaser in execolien— Competency See 1939 
Die Co! 73 ChandRIRA Prasad SlNCK v Kam 
ULSaIIU 1B7I0 629-6 BB 621-12BP 623 
— -(ts hXDended In 1934) 8 26 O—App/ieabiMy 
and scope— Pending suit iy landlord and fendtng tutU 
by tenant —DistineUtu if any —Deposit pending 
appeal— SuffSeieney 

In applying 5 26 0 of the Bihar Tenancy Act as 


ot become extinct by the parsing of a decree against 
tm unless and uniil that decree becomes final as it 
ight by the lapse of the period of hmilation for an 
ppeal and the omi'slon to file an appeal against (he 
eciee Deposit pending appeal IS (ufiiaent (Agarualn 

, r 

(«B amended In 1938), S 48 A.—Reirospectne 

operation 

S 43 A of the Bihar Tenancy Act as amended m 
1938 is intended to be retrospective and applies to all 
nding actions A suit shall be deemed to be still 
oding tn appeal although a decree for ejectment has 
ready been passed by the Court below, and it has been 
ily executed and possession taken before the new 
48 A came info force {Kotuland and CAallerii JJ ) 
AGIN St^CH f BHUDSO SihGH 

187 1 0 680 = 12EP 620 = 1940PWN 272= 
6BB 496=AIB 1940 Pat 615 

Ss 62 and 180— Relative scope — Right of 

tenure holders to abatement Sec 1939 Dig , Col 79 
Neupendra Nath Chatterji n Jugal Prasad 
MAHPAL 18510 144=12RP 306 

— ■ ■ — S Rent— Instalments— When due 
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BIHAETENANCT AOr (1685) S 60 

S 60— Applicability — Conditions 

Die, C ol 79 K4MA Prasad f RAM 
PRasadSiNGH 186 10 269- 


j BIHAB TBITAliOT AOT (1886), B 116 

1937) S 67 
•189 I O 269 

ffr rtgutra 


— S 60— Constrocticn — R*£\sttT«iJ pjoprietta ' 
really entitled to less interest t 
rest— Rishi to obtain full dec 
extent of interest recorded 
RaMa Prasad Ram Ran 
186 1.C 269-6 

• Ss 60 and 72— Plea c 

pnetor after expiry oitHna— 

REGISTRATION ACT, S 79 
S 60— Scope— PI.a 

Die, C ol 80 RAMA Prasad e Kam Ran DMAV 
PrasadSingh 186IC 2G9-6BB 321- 

12 B P 466 


A deed of sareendet of an occupancy bolding need not 
^ • j i - -d apart from 

an be drann 
An unregis 
ly, therefore, 
nder {Agar 
AJAD LAL 
190 LO 766 


tiiiilan—Prff 

• ult/emenl et land <»j mortgagtt—Elftet-^ 

I Jt$gkt of ertgtnal tenant ta redeem mortgagee— Duty 
I of mortgagee tn feiutiion 



Juganty 

The new section S 67 of the Bihar Tenancy Act as 
amended in 1937 is not retrospective A salt for , 


I title would be entitled to redeem the mortgage, not 
withstanding the dispossession and new settlement 
{Harm C J and Fail Alt /) CHANDI MaNOER r. 


Held the decree which was passed after the new Act 
came into force was not correct, because 5 68 of the 
old Act having been repealed could not be availed of as 
no litigant had any vested right in the provisions of 
the old S 68 The discretion given to the Codtl by 
that section having been talren away by the repeal of 
that ".e^tion the Court could not resort to It on the date 
of the Judgment when that section was notonger in 


MAHTO 20Jb>aj'X' 9J9-bBdl 11^- 

18SXC 2S4-12BFS30 

- .. -—8 V\.^--Apt!ttahtlity — Conditions 

In order to bar the acquisition of occupaocy or of the 
\ ngbt of a non*occnpancy raiyat in respect of proprietor's 
I pnvate or Ztratt lands it Is necessary that such lands 
[should be held under a lease for a term of years or 
I under a lease from year to year The proprietor is 
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Bia&B TSKAN07 ACT <1686), B 168 B 
I Act, all parties Interested in the lenore or bolding mast 


BIBAB TCNANOr ACT (1666), S 116 
“ S> ll&-“Ccmlruetten~‘I,tase tor 

yrarr ** — Mtaningef 1 be Joined at debtors in the ceiuGcate proceedingi .. 

Whether the words "lease for a term of ( suffaently represented by the parties joined as tacb, 
years", include a lease for one year or for a fraction of a ante«s this is done, the purchaser at the certificate sale 
.« -> t A., . j £>.. » ,,\ r. — ij __ her ibe shares of other parties nor the 

■ __ ! • . • • , . , ncucobrances, but only the right, title 

, * ■ ' r J • ■ certificate debtors themselves. The 

■*■■*■■■ * , - ire, being a summary mode for the 

, ■ ■ ■ ■ * •. i, makes It all the more necessary for 


u ! » llIlK L</ lliin Vi ly»tt *• »./. 

notutdtfitUvt 

A notice under S ISS of the Dihar Tenancy Act is 
not defective because at the time it was issued (he 
tni'iite may have been incompiete whereas at the time 


-(ftS aaeDded ts 1936). Ss 168 B (2). 163 (6> 


• ■ • ■ s that nonce of the date on 

• ' ' n Is to be drawn up should be 

* I ' for execution is made the 

■ amending Act should not be 

• • • application for execution is 

• g Act came into operation. 

dity. I S. Ih6-B {.i) IS only one of a group of sections by which 

. ... ^ _ . I I , 4 , - evil and must be 

ions inthegroup 
• -ssly prohibits the 

• n that speciSed in 

. lustbejead wvtb 


rtpretfnlalion~-Applita6ilily. 


I directed the issue ot a writ ot attachment and a 
I _i »— 4 _ e_e <938 as the date of sale. 

Act meanwhile came 
e writ and proclamation 
issued actually until 
• i for sale the judgment* 
■ ■ • held on the ground that 
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BIHAS TENANCY ACT (l^eS) S. 163 1 BIHAB TENANCY ACT (1S85;. Scb ItZ Att 3. 


the Coart bad not rained the properly to be toid as 


sale proclamation bad not been tssaed when the amend 
UB Act came into force there was no question of pring 
retrospective effect to the «eeUQns in qu*»tion The law 
had been amended before the proclamation was is*ned 
and the Court was required t<^ear the parties as to the 


(as amended in 1939) S 163 ( 6 ) — Scope — 
Retro'pe tue operation— Pendins procetdtngi— If 
aSecied— If to be read with S 158-Il(2)and l63 A 
Bihar Tenakcy act (as amended in 1938) 
Ss 158 B(2) 163 (51 and 163 A 19 Pat 289 

■ (as amended in 1938' S 163 A— Scope — 
Relro<peLtive operation— If to be read with S 156 Q 
(2) and 163 (5) Sft BIHar TeNaSCY ACT (aS 
AMENDED IN 1938) SS 15S B(2) 163(5) AND 163 A 
29 Pat 269 

S 169 ( 1 ) (c)— /<Ar<r«« p irehittr—ljehlily of 
for Tint Mtjftm diti of uh and lit eonfreialieit 

According to S 169(0 (r) the decree holder i« 
entitled to receive from the <urplQS sale proceeds any tent 
which may bare fallen dae in respect of the tenancy 
between the institetion of the ‘uit and the date of the 
confiroatioa of the ule and no longer It Is qnite clear 
then that from the date of the cooKrniation of the sale 
the only person to whom the landlord can look for bis 
rent is the auction parcha*er He is not liable to pay 
rent from the date of sale up to its condrmation as the 
Bihar Tenancy Act must be held to prevail and the 
more general enactment that is to say S 65 C P 
Code will to that extent not be applicable (.4/urttnr/i 
and Remtand JJ) ChKATaR SlNCH o SyEO SHAH 
QaSIUGHaVI 19Fxe 824-AZJl 1910Pdt 673 
~ 3 169(1) (c)—Salt—Flftct of on thargt for 

rtnt—ExIint to which it H txlinfuithcd 

The ordinary role as to the consequences of a <ait to 
enforce a charge or a mortgage is that on sale of the 


KmiARSiNHA 19P&t 410-1910FWN E02»' 
AXS mo Fat 614 
I 179 — Lease falling under — CUuse for re 
n non payment of rent — Validity See 1939 
ol 81 Mahomed Hassan v Baidyanath 
21 FatOiT 117°AJB 1910 Fat 140 

-8 179— A/irljran hate — Landlord' t nght to 
tontratt out of S X^^—Ltiiee'i right to tjultaile rehtf 
—T P Aet.S 114 

There IS nothing m S 179 of the Bihar Tenancy Act 
to prevent the landlord from entering Into a contract 
*- ‘He lessee to the effect that the right of ejectment 
he shall have under the agreement shall not be- 
to any inch qualifications as are imposed by 
The lessee cannot claim any relief Under S 114 
of the Transfer of Property Act That section is not 
applicable as the caae i< not governed by the Transfer of 
Property Act but by the Bihar Tenancy Act Further 
the principle underlying that section is also embodied la 
S l55 of the Bihar Tenancy Act and il that Act itself 
which contains this provision enables the tenant to con- 
tract himself oat of the concession available to him 
under tl, there can be no further room for the a[ plication 
of any equiiable prinaple {Jiarriet, C J and Fall 
Ah.J) *• •• . 

SINGH •• ’ ' 


- —8 IBS^Scope—iVtdi e under S tSS—Suif iy 
tome of the coehanr landlord! for ejectment aflerixfiry 
of notice^ MaintainaPIlily 

A suit to eject a trespasser can be maintained bv a 
CO sharer but in order to have a cause of action for a 
suit to eject a tenant as a frespasier, the (enaccy d nst 
first have been determined and the tenancy must be 
. determined by the whole body of landlords There 
mast be ao expression in the notice 00 behalf of the 
siiteen annas landlord 0 ! an intention to terminate the 
I tenancy The set vice of a notice under S l5S of the 
{ Bihar Tenancy Act his not the effect of a nonce under 
S 49 Bet a <uit for eje tment under S 188 by some 
CO sharers only after the expiry of notice under S l55 
ought not to be dismissed entirely A sail of this 
nature is not one which (be whole bc^y of landlord* are 
required or authorised to bring S 188 cannot be a bar 
to the maintamabit ly of a suit for compelling the 


of the sale and if that is the extent of the charge that be | 
u enforang that will also be the extent of the charge 
which is extinguished After.*" V» 

sold in execation of a rent deerr* . . ' 

the posses ion of the tenant, It • • 

etecution of any other decree ■ • . 

tenant (Agarwala and Ro' % • 

Singh r Syed Shah Qasim Lhani 

19 Fat 821-AIB 1940 Fat 673 
■ (aa amended In 1937) S 177 Oeeupied 

hy htnC'— Meaning af 

Thewords ‘occupied by him” in S 177 A (A) the 
Bihar Tenancy Act as amended in 1937, mean occnpied j 
bv the TAiyat or under raiyat as *ach raiyat or under : 
raiyat and do not exempt from attachment hoo<es or I 


■ ' 'Sch m. Art S—Applieatilily—Oiipotretn-m— 

If mutt te 6y landlord at inch 

•* does not 

• . f must te 

• • • • be tenant 

• . . . . ■ - ■ ght, title 

• "be special 

law of Limitation under Art 3 Sch. Ill of the Fbar 
Teuaflcy Act In a case where the decree obtained by 
the landlord against the onginal tenant, is only a money 
decree and the landlord purchases only the right, tide 
and inter«<t of the original tenant (whatever that may 
be) and not the bolding or th* ten-ncy right of the 
tenant the dispossession of the tenant by the landlord 
puidiaser effected long after the sale and oat of Court 
. - - —I- *» bot merely upon th» 

• ■ , M ■ I The special fim ta 

■ Bengal Tenancy Act 1 

1 • • III All omd Mered 


y. D. 1540—6 
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BIHAR TENANCY ACT (1885) S. 163 i BIHAR TENANCY ACT (1885J, Sch m Art 3 

theCoarthad not talaed the prcpeiiy to be sold as I KUMAR SiNHA 19 Pkt 410~1910B.WN B02» 
- * - 1910 Pat 611 

179—Lease falling under— Clause for re 
• non payment of rent— Validity Sre 1939 

I 81 MAHUMED HASSAN S' BAIDYANATH 
• 21 PatXT 117«AIB 1910 Pat 140 

■ • 179 —Alutaran Itart—Landhrd’ t right tv 

ing Act came into force there was no question of peing ttMlract out ef S \$$—Lttiet'i ngkt tatfutlailt rtUtf 
retrospective effect to the 'ections in question The la* i —7” P Act, S 114 

had been amended before the proclamation was ls«ued ' There is nothing in S 179 of the Bihar Tenancy Act 
and the Court was required tcUiear the parties as to the to present the landlord from entering into a contract 
value of the holding "ought to be sold iAgarualt end with the lessee to the effect that the right of ejectment 
Alertdttk, JJ'i BiGAN MNCH t SYED ShaH ZaFFaR which he shall have under the agreement shall not bo 
HUSSSIN 19Pat 289 = 1910P WN 412“ subjett to any such qualifications as are imposed by 

AIR 1940 PAt 667 S 155 The lessee cannot claim any relief under S 114 

(as amended >al938) a 163 (6)— Scope— ofthcTtansfer^of Prop*riy Act That ^tioa is not 

Retrospective operation— Pendii ‘ * “ _ 

aSeaed — If to be read with SI'** 

Sit BIHAR Tenancy act (as 

SS 158 B(2) 163 (51 AND 163 A * , * 

(as amended In IMS' o tract himself out of* the concession available to him 

Retro^peaive operaiion-lf to be read with S 158 B .here can be no further room for the aj plicatiotv 

(2) and 163 (5) Stt BIHAR TENANCY ACT (aS .-nitable orinciole iHarrm. C / and Fail 

AMENDED IN 1938) SS l58 IJ(2) 163(5) AW 163A MUKHANSmCK v CHANDRIKHA PRA'AD 

HfAt^na SINCH 19 Pat 2S9“12RP S33-185IO 278- 
8 169(1) it^’-Auetttn p irckiUr^LiahUty of 6 BR 145-1910P WN 484- 

Ur nut t/hiUH iHt «f talt and itt eendrinaltan A 1940 Pat S71 

Aao,d,n8 to 5 169 (1' (<1 >(.« tlKt^boldot (• ^ , .,d,r S iiSS.it i, 

btt™» lhc ,„!W »„00 ot tho.o.t.otllho tripaiet con b. ma.nloiocd b. > 

rent IS the auction pur<.ha«ef He is not liable to pay whole body of landlords There 

bean expression in the notice on behalf of the 
t annas landlord of an intention to terminate the 
y The <erviceof a notice under S 155 of the 
Tenancy Act has not the effect of a notice under 
But a >uii for ejectment under S 188 by some 
cv Sharers only after the expiry of notice under S l55 
■ - — S 169(1) (C) — Salt—FITit cf cn thargt far ought not to be dismissed entiiely A suit of this 
rint—Extint to vihifh it n ixiinguithtd i nature is not one which the whole body of landlord' are 

The ordinary rule as to the consequences of a suit to required or authorised to bring S 168 cannot be a bar 
enforce a charge or a mortgage is that on sale of the | to the maintamabil ty of a suit for compelling the 
' ", •' > 1 . rb.b ”hough 

a . . * * ’ should 

,■ ■ ■ • iy the 

that should accrue due up to the date of the confirmatioii I SaD SaHI 21PatXT 622— A.I£ 1940 Pat 703 

of the sale and if that is the extent cf the charge that be | ■ - Sch III, Art 3 — APplitaSility — Dnpotuttton— 

is enforcing that will also be the extent jf muti it iy landlord at inth 

which Is extinguished After a holdinf s v c i. fit -» v« t>'v_ t. 

sold In execution of a rent decree and h* , • ■ . 

the posses ion of the tenant it cannot •. ■ - . i ■ • . . . 

execution of any other decree for rent ( ■ ••• ■ . ■ ■ 

tenant (Agonaala and Powtand j ■ ■■s-. 

Singh r Syed Shah Qasim Cham •• • . • * ■ ; . 

19 Pat 824— AIR 1910 Pat 673 Tenancy Act In a ease where the decree obtained by 
—(as amended In 1937) S 177 A (f) — ' Otcnfitd the landlord against the ongtnal tenant, is only a money 
iy tan{'~AUomng of decree and the landlord purchases only the right title 

Tbewords ‘occupied by him" in S 177 A (4)©! the and Jnteie'l cf the onginal tenant (whatever that may 
Bihar Tenancy Act. as amended in 1937, mean occupied be) and not the holding or the ten^cy right of the 
by the raiyat or • * ■*,'». » aadlord 

raiyat and do no ‘ 

buddings not occuj • ' P“* 

dwelling house or “ ' ' " • " 

vocation as a rat ' 

Foaiand, // ) ■ i . ■ 

Y. D. 1^0 — 8 
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BIHA.RTENANCT ACT (1886)*8 116 B^HAE TENANCY ACT (1886), 8 168 B 

S 115—Cffns^rlKt^»n—“Leos^ t«r term »*' P«‘‘e» 'aterMted In Ibe tenare or bolding mos^ 

years'’~M<aninz ef joined as debtors In the certificate proceedings or be 

Whether the words "lease fora term of 8rf^«“3y represented by the parties joined as such, 
years", Inclade a lease for one jear or fora fraction of a «!>•«*>*•“» purchaser at the certificate sale 


plementary to the other and 
as a consolidated decree for 
able to the different co shan 
portion to their shares It 
the first IS a rent decree an< 
has the effect of only a mone 
fl«d ChaiUrjy, JJ ) SuRY/ 

Tasiran Nisan .. 

13 R P. 80=6 B R. 798=A.I.R. 1940 Pat. 

8 155— Mukarari lease— Landlotd'a rigt 

contract out of section Stt Bihar Tenancy 
S 179 185 1 C 

l6B—^(»rrrr—t'’4/i</i/y— //<#«« tomfl 
of tnegnipltlt ttmt fff it:ut ef iiMitt—If rt 
netittdtUcUvt 


189 IC 404— I t^bole bod; of tenants had held 
loan t>». ' 


n one of them as theic 


-(as uaended Id 1938), Ss 168 B (2). 163(6) 


A notice under S. ISS ol the Bihar Tenincj Act i* I ^ndl63 A— Ciwu/rKrlir/rdifi/ P/ndiny Bp/l«a 

not defective because at the time it was issued i\it\ [itn ftr exteuhorf^/f gturmf,/ by^lnttnUcn »f Ltgn 
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BtHAE TEN&KCY ACT (1885). S. 1S3. I 

the Coort bad not Talaed the property to be fotd as ^ 


sale proclamation had not been issned when the amend 
ing Act came into force, there was no question of giving I 
retrospective effect to the «ections in question. The Ian 1 


— — (as amended in 1938) 8 163 ( 6 )— Scope — 
Retrospective operation— Pending proceedings —If 
afiected — If to be read with S lS8-B(2)and 163 A 
.yrr BIHAR TfcNANCV ACT (as amended in 1938). 
SS 158-B(2), 163 (SI AND 163 A 19 Pat 289 

(as amended in 1938\ S 163 A— Scope — 

Retro-pective operation— If to ^ read«ithS IS 8 U 
(2) and 163 (5) Sfe BIHAR TENANCY ACT (AS 
AMENDED IN I'lSS), Ss 158*B(2). 163(5) AND 163 A. 

19 Pat 289 

■ ■ ■ "S 169 (1) (,c)~—Amtt«n fiMrei-iitr—LiaMitf cf 
f«r tint Mtenn date of tole and t(t (en^rtnalton 

According to S 169(1'' (<} the decree holder t* 
entitled to receive from the surplus sale proceeds any rent 
which may have fallen due in respect of (he tenancy 
between the mstitation of the suit and the date of the 
confirmation of the sale and ro longer ti 1 $ qotte clear 
(hen that from the date of (he confirmation ot the tale 
the only person to whom the landlord can loth for hit 
rent is the auction parcha*er He is not liable to pay 
rent from the date of tale up to its confirmation as the 
Bihar Tenancy Act mutt be held to prevail and the 
more general enactment (hat is to say h 65, C P 
Code, will to that extent not be applicable, (.^ro'^tro/s 
and Rowland JJ ) CHHATAR SiNCK o SYED SHAH 
QasimGhani. 19Pat 824«-AlJ; 1910Pat 673 
S. 169 (1) (.cy^ialt~Elft<t ofanthargi for 
rint — EiUnt to which it n txtmguithtd. 

The ordinary role as to the consequences of a *uit So 
enforce a charge or a mortgage is (hat on sale of Ihe 


BIUABTEHAKOY A0T(lS85).Set.ItI Ast.S. 
KvsiarSinha. 19Pat 410-1910F.W.1T. 602'^ 
AXB. 1940 Pat. 614 

• ’I 179— Lease falling under— Clause for re 
♦ n non payment of rent — Validity Set 1939 
. Ol 81. MaHUMED IIASSAN S'. Baidyanath 

s • 21 FatXT. 117-AlB 1040 Pat 140 

~ 8. 179 —Afuiaran Itatt— Landlord' t right to- 

tOHtract cut of S. IhS—L/tscft right to egnitaile relief 
—T P Aet,s 114. 

*■ *■■■ ■ ""enancy Act 

• * • ■ ■ a contract 

• ejectment 

^hall not be 

toanyiBCh qualificaiions as are imposed by 
The lessee cannot claim any relief under S. 114 
of the Transfer of Property Act. That section Is not 
applicable as the cate is not governed by Ihe Transfer of 
Property Act but by the Bihar Tenancy Act. Further 
(he principle underlying that section is also embodied in. 
S. |55 of the Bihar Tenancy Act and 1 ) that Act itself 
which contains this provision enables the tenant to con- 
tract himself out of the concession available to him 
under ii, there can be no further room for (he application 
of any equitable principle {.Harries, C.J and Fazl 
AJ!,/.) MOK 
StNCtI 19 


— -8 \%%—S<ef/—’Ht>ti'e under S, 155— Jmi/ 4y 

some of thr to sharer landlords for rjretment after tfpirf 
of notice— ^fatnlotnaillily 

A suit to eject a trespasser can be mamiaieed by a 
c»«sharer. but m order to have a cause of action for a 
Suit to eject a tenant as a trespasser, the tenaccynust 
first have been determined and Ihe tenancy mutt be 
I determined by the whole body of landlords There 
must be an expression m ihe notice on behalf of the 
Sixteen annas landlord of an intention to terminate the 
tenancy The service of a notice under S 155 of the 
I Bibar Tenancy Act has not the effect of a notice under 
S. 49 Bat a suit for ejectment under S. 188 by some 
Co sharers only after the expiry of nonce under S l5S, 
1 ought not to be dismissed entirely. A suit of this 
nature is not one which the whole body of landlord* are 
I required or authorised to bring. S 188 cannot be a bar 
I to the maintainability of a suit for compelling the 


i 1940 Pat 703. 
• —Diipoitesn »»»— 


hiNCH t bYED Shah QaSim Ghani 

19 Pat 821-AIB 1910 Pat 673 

(aa amended in 1937). S 177*A {i)—"0ecupit4 

iy him’'— Meaning of. 

The words “oceupirf by him” In S 177 A (3) of the 
Bihar Tenancy Act, as amended in 1937, mean occupied 
b) the raiyat or under raiyat as such raiyat or under 
raiyat and do no 

buildings not occuj • 

dwelling house or ■■ ■ 

Vocation as a rai • ■ 

Pmland, JJ.) 

Y. D. 1940 — fl 


• • ■ . ■ ncy Act does not 

• ••• • ■ . ssession must te 

• • • r ion of the* tenant 

• ’ ■ .*• ' the right, title 

- • • • ■ . . ■ mder the special 

law of Limitation under Art 3, Sch, 111 of the Bihar 
Tenancy Act. In a case where the decree obtained by 
(be landlord against the original tenant, is only a money 
decree. and the landlord purchases only (be right, title 
and iniere*t of the original tenant (whatever that may 
be) aad not the bolding or ihe tenancy right of (be 
tenant, the di<pcssession of the tenant by the landlord 



7i/n DIGEST t 


mnAmnNAVOYACT (18^Sf,Beb in Arts j 


ySOUBAYABKASIAOTdmhB 7 


,0r /"• 
jthtf'y 
JamJt'tJ'" 


inrllord >n MfOUlon 


of kl« de«fe ior j 

‘ sak ana, I 
^ posses* I 
nt to dis- I 
Titbin Ibe { 
•t. «o at la I 


jarlidlctleB Of JtslrliTB BegTiIatloa (XI 
of I8S0) 

Sbotl Settlement Act (Z of 1880) 
iand RevcBne Cede (V of 2879) 

Iisad Bevenae Bales. 

Markets ood Pairs Act (IV of 1863} 
Maslcipsl Boroagbs Act (XVIII of 19”S) 
Katire Share and Stock Brokers Assoclatlo 
Boles 


B02l 

Roatan! ehetl >• ^lUUMUclun at 
ceftlrmpl/ittd 


12 BJ‘ 6 ( * i 

Sch in. Art ‘ 

f/if hv same trotneM / ■ ■ ^ * 

tenures lie!d hi different 

Arrrees for awoiiwls >eji ... 

^^TIic plamtiff ivho >vas (fie sole peoP”'' 

- --—I T «iit chimmjT i»'c ihI 


Mat prohiiitian ef in asi 

the Lombay Abkan Act was 
though «(3nie of the <eCtioii‘ 
' Legi«Ialure intended also tc 
■ trade m drink and drags 
vliich might arise from «iich 
ue Act la ih(*T* — 0 


I? ;Jft.'n”«"erfir%7e4re,-P 

recorded tti one khetvat and the other tenu 
InnHier khewat The tenants interested m 
Vhai«t were not identical with the tenants 
m the other, te. each khetvat yyzs U 
a different set ot tenants separate 
other The plaintiff 


, ^ T> eon ; ri^t ;{ie«e I*** <'®»« leans strongly aeainst a consiruction *hlch 

an amount less than Rs 5W as a rent decree - .. bectose it manife«tly 

single smt for rent of more than one tenure did jgyg, s J4 B (6), prohibiNuF the - *■ u 
not make it a suit in which only a money decree ~ ^ ' 

could be passed, so as to exclude the ’ ' 

of Art 6 of Sch. Ill of the Act (ffoa 
Javki Rai V Ram Ran Bijaya Pkasa 

187 I C 49=12 RP 560=20 Pat L • - ^ , 

6BR 416=AIR 1940 i-at 145 |'-- — under the said Act* 

BOILERS ACT (V OF 1923) S 
Meaning of definition 5"// 1939 Dig C 
£■ A S AGARWal ILB (. 


’ j (f / . the Abkan Act) before th> i 


BOMBAY ACTS Etc 

Abkarl Act (V of 2878) 
Borstal Schools Act (XVni of 


KMiisinalaide) Rules 


874 ) 

) 1 u “ J \jii me same day but after the said 
I deasioii of the High Court the Governor of Bombay 
being the then legislative auihoriiy in Bombay^ 
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BOMBAY ABS^BI ACT (1878), S 14-B [BOM CO OP. BOOIETIBS ACT (1925), 8 70 

passed Bombay Act VI of lOlO amending the Bombay l.LB (1040)Kar 63^185 1 0. 263^ 

Abkan Actof 1878 By S. 6 of the Amending Act, the I 12 B S. 161o41 Cr L J. 143 

provi'o to sub Sec (1) of S N B, was deleted, and ■ '—S 6— 

'ub Sec. (2) of S. 14 B was also amended in such a *ay — Matntair 

as to remove In the case of notifications Issued under the v. AbduLI • • 


svhich the ■^aid preamble and the said 
were enacted, (2) that ev*n if S 7 did apply 
to the Notification in question, it had not the effect 
of reviving that Notification, (3) that an order of 
the Court was valid althoagh the reasons upon which 




’ Ss 28 (k) and 32— Scope— if mandatory. Ste 
1939 Dig . Col, 87, SHANKERLALf hfUNIClPAI.COM 


MtSSION£KOF BOMBAY 183 10 203 = 12BS 301 


S S3 — SfTine— rt — i 


In construing 5 14 B of the Bombay Ab 
Court is entitled to have regard to (he 
Act (.BtaumeHl, C J . fl'u./rtf. 
ani Sttt , jj ) Emperor t>. Chinnubha 
I.LB (1940) Bom 687-190X0 170-1 . 

41CrJi; 831-42BOO 


AIR 1940B0O.273U*B) I ^ ^ ^ 


Brohibition Act Is clearly a part of sob S (1). and there | 


12 BB 266. 
^ — —Administration suit- 
art fies at sum below 
. ■ First Class Subordinate 

. Couit— Appeal— If lies 

' 'ourt- Sind Courts Act, 
. <8 KALAWANTIBAI e. 

• ILJt.( 1910 }Bar 1 - 

185IC. 244-12BS 164. 
- -.,p. _j SOCIETIES ACT 

1 ■ y society ©f properly 

• • y latter for Injoneiion 

■ . ■ >MBAV Co-operative 

• . . 18910 880- 

AI.B 1940 Sind 143 
* ’ and 69 — Anard—E.X{<utahliiy tfCnit 

sde under the Act which have become final 


■ ■■ ' s w aw e to be questioned by Courls under S 57 

designated by-name or description or a cl«s of persons j and are under S. 59 executable by Civil Court in the 
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SIHAE TENANCY ACT (18B5>,Bcli IH Art S 
JJ ) Deorati kuer V . dasarath DunEV 

1871.0 639«12RP 612'=21PatLT 374= 
GBE 495 = 1940 F.WN SS8= 
A IE 1940 Fat 476 
'Sch. Ill, Art Z—Atphcahthty—Sale of Md- 
for arreart ef rtnt—Purckast by laniUrd and 
delivery of potsesuon—I f ' dtspoiuiiien ef tenant by 
Jandlord,'" 

Where a landlord in execution of his decree for 
•arrears of rent pots up bu tenant's holding for sale and, 
having purchased It himself obtains delivery of posses- 
sion as auction pnrchaser, that does not amount to dis- 
possession of the tenant by the landlord vritbin the 
meaning of Art 3 of Sch III of the B T Act, so as to 
make that article applicable (Agartoa/a ani Renotani 
//) J^oa SINGH p Basdeo Singh 

6B B 483 = 18710 B18-* 
12RP G01=A1E inaoa.,* not 
• Sch III, Art. 6 — AppUeal 
smt by same proprietor for rent of * * 

tenures held by different tenonts — 7 
decrees for amounts less than Rs 
respective tcnbnts — Cxecution>-~L\milation-~ArU- 
cte applicable— Rent decree or money decree 
The plaintiff who was the sole proprietor of 
an estate instituted a suit claimins the fiiP 
of two tenures for 4 years, one tenure 
recorded m one khetvat and the other teno 
another khewat The tenants interested tr 
khawat were not identical with the tenants 
rested in the other. » e , each khewat svas he 
a different set of tenants separate from the 

Th. (f ire,* a te.~ Pc 901.^ A 


BOMBAY ABEABI ACT (1878) , S. 7 

Jatisdlction Of Jaglrdars' Begnlatios (YIII 
of 1830). 

Bhotl Settlement Act (I of 1880) 

• liand Bevcnoe Code (V of 1879). 

I Band Berenne Bales 

Markets and Fairs Act (IV of 1862) 

Municipal Boroagbs Act (XVIII of 1925) 
Native Share and Stock Brokers Association 
Bales 

Prevention of Adnlteratlon ActfVIof 1925) 
Prevention of GanAllng Act (IV of 1887) 
Bevenoe Jorlsdlctlon Act (X of 1876) 

Tolls os Beads and Bridges Act (III of 1875).* 
BOMBAY ABKARI ACT (V OF lB7B)—Seope and 
' abteet of— Introduction o' total prohibition of tntoxi 
I eante—lf eaniemptated 

I The primary object of the Bombay Abkan Act waa 


I suggest that the Legis'alure contemplated the Introduc 
tion of total prohibition of iRioxieanu as a measure of 
soaal reform, and it is obvious that such introduction 


-(as amended by Act VI of 1840), S 7— 



BOMBAY ACTS, Etc 

Abkari Act (V of 1878)_ 


41 Crlj7.26 


( euiuiace lue NoHULaiiuii ui ma jiti), i.eji n <•" >0 

notifications falling wiibm the section nere notifications 
effective at the date of the passing of the Amending Act 
and the section was not intended to affect the construe 
tion of notifications already rescinded still less of a 
notification s\hi h bad been declared invalid and there- 
fore had never had any effect and was a mere nullity. 


ints by the 
rtbe satd 
Bomb2\, 
Bombay,. 


• 874) 
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BOMBAY ABKAEI ACT (1878), S W-B | 

passed Bombay Aa VI of 1940, amending »te Bombay 
Abkari Act of 1878 By S. 6 of the Amending Act, the | 
proviso to sob Sec fl) of S W B, was deleted, and 
sab Sec (2) of S. 14 B was also amended in socb a way 


BOM COOP SOCIETIES ACT (1925), S 70 

I.L B. (1910) K». 83 = 1851 C 268- 
12 B S. 261=41 Cr L J. 143. 
— S 6— Reference under— Conditions precedent to 
..... „ Emperor 

ir 83- 
• • 3 143 


'Maintainability. .SVe 1939 Dig., Col 1 


«Ji me AcL iiiuuiu nave euect irom ttie date on 
which the said preamble and the said prosisions 
were enacted, (2) that even if S 7 did apply 
to the Votification in question, it had nolthee/fea 
of reviving that Notification, (3) that an order of 
the Court wa« valid al hough the reasons upon which 


communities — Z.egaLty— Right of t 


accUlJing to 
' to impeach 


1861C 203-12BB 301. 
■ - Sa 28 (k) and 32— Scope — If mandatory See 
1939 Dig, Col 87 SHAVKERLALf municipal Com 
silssiONER Or Bombay 186IC 20S-12BB SOI. 

S SS — Scope — Remedy under — If ejcclodes 

application under S 45, Specific Relief Act, before 


meni prciihtiiifa'iy person uiiHin ipeetfied area from 
peirewnf any»ntoxeeant~LitaIitj—lfa\U^ vires 
Theprovisoto sub S (l}ofS 14 B of the Bombay 
Prohibition Act Is clearly a part of sab S (l).and there 
13 no doubt that It is competent to Gove " ■* 
sub S. (2) of the section to prohibit the 
any person or class of persons of foreign I .* 
as they can prohibit the possession of cc 
But this power to prohibit the possession « 
or class of persons cither tbrougbont the wbote Biesi 


l4 ki» 2bla. 

■ ■ —8 26— Appeal— Forum— Administration snil— 

■b)ect*niatter valued for court fies at sum below 
5 00(h— riaint returned by First Class Subordinate 
dge for presentation to proper Court— Appeal— If lies 
to District Court or to High Court— Sied Courts Act, 
S i. See 1939 Dig , Col. 88 Kalamantibai v. 
UDHAVOAS GirdhsrioaS Z L.B. (1910) Ear 1- 
185IC. 211-12B8 154. 
'''•—-•T r- r- >■. .■ 


AXB 1940 Sind 143. 
*" ' ’ tsd ^^~A<card~Exeeutahlity hy Cnil 

■ • adeunder the Act which have become gnal 
• • • to be questioned by Court* under S 57 

u vUuer S. S9 executable by Civil Court in the 


anlSen,J/) EMPEROR t CHINhUBHAI ■tec/ga/r. 

ILK (1940)Boin 587-19010 270-lSnB.99- lait—Kotue.ef neeettary^Satt.if hatred 

41 CrJi J. 884 — 42 Bota LB . 669— { a sun by a neaib^ of a Co*ope*attve Sodely for n 
A.in. 1910 BOBI 273 (F.B ) t luiunctioR to restrain the soaety from selCng I'-epro* 
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BOM ST LOOALBOABDS A0r(1923) S 42 
loans to its members is tbe batincss of the ‘ocietjr and 
the act which the society is alleged to be about to do is 
an act ‘ touching tbe business of the society ** Itls. | 
therefore essential that the plainilfi before fitog his 
suit should give the society the notice specified lo S 70 
of the Act Further the dispute ts one between a 
member and the society and under tbe terms of S 54 of 
the Act It should be referred to the RegKtrar for decl 
sion by hini'elf or his nominee /) FAKIR 

Mahomed v Mercantilf Co-operative Bank. 
Ltd Karachi 189 1 C 880“= 

13 BS IS’^AIR 1940 Sled 143 
BOMBAY DISTBIOT LOCAL BOABPS ACT (VI 
OF 1923) S 42—/ipfilicaiility-~S>til iy Leett! Board 


Suretyship exe-uted in favour of a D strict Local Board 
by a person standing surety for a contractor for a lease 
of fisheries under the Local Board is an agreement 
between the local Board and the surety and mu<t 
comply with the pro\i<onaof S 42 (2) otherwise 
no suit could be brought upon it (Davir / C and 
Wuton /) BHUMBHO METHARAM v DISTRICT 
lx>CAL Board Hyderabad 

ZLB ( 1940 ) Kar 347 - A IB 1940 Sind 199 
— S 42 ( 2 )— •Srepr— 'AaernW and tsttuiory ten 
iracli^Btttrnetian^Omittion toeomf/y viithrtgart 
mint! — Efftei—Bngltth tommen law rule—Exetfliont 
—■Aff/icalien of 

Under the Common law of England a contract with a 


tracts In the case of a contr 
w.hJCh does not camply wuth. S 
District Local Boards Act the 
tbe provisions of that section is 


BOM DISTBZCT FOLICB ACT (1890) 8 88 
contained in a statute or rule made under the statute, 
which may fairly be regarded as forming one of the 
conditions of service and affecting the tenure of office 
of the employee concerned If ibe plaintiff fails to 
establish that there has been any breach of any provi 
Sion m the statute or rules, that is fatal to his claim 
{Sroemfitld and Ditalta //) GOKaK MuMCIPA- 
LlTVe RajaRAM ShridhaR 42BoiaiB 888“ 
A IB 1940 Bom. 386 
■ ' “8 48— Cenitrue/ien — Byt-lawi—Etientialt— 

Ntetinty for retoluUm of Municipality after tanilioit 
af Ccmmiitiener 

Bye laws may be made by a District Muniapahty under 
S 48 of the Ttombay District Municipal Act with the 
*■ » — ‘ r •’’he only way 

■ is by pa« 
lion of the 
■ >ye law does 

* * sanction of 

ommis'ioner 

maxes material alterations m the drait the Muniapalily 
must follow ihe provisions of S 48(2) and invite 
criticism on (he altered bylaw ^\bere the Commu 
sioner n aVe alterations in some of (be draft byelaws 
but leaves others untouched it is not enough for tbe 
Municipality to invite crtticisni upon tbe bye laws altered 
by tbe Commissioner without doing anything furlber 
llte MuniCipaJity has to adopt them as altered by a re 
solution The iact that some of the draft bye law* are 
not altered or modified by the Communoner doe* not 
warrant tbe view that that part mo<t be deemed to have 
been passed and to have come into operation If the 
Muniapalily does not pass a resolution bring ng ibe 
bye laws into operation there is no bye law in existence- 
m tbe eye of tbe taw {Bfaument CJ and 

iVatM/eto /) Emperor shrinba: Sorabji 

42 Bom LB 1060 
S 60 (2) (f>— Fublic •treet'— Sub-soil— If 
vests ID Municipality— FutUe street converted to private 
street — Effect on tight of owner to land Stt 1939 Dig 
Col 89 CHHOTALaL PaNaCHaND 8- BOROUGH 
Mhnvw.htv 1B71C 166“12EB 417 

S nttruction— May — Meaning 

oer to imfioie— Specific tegula 

e ~-/f nccettary 

d 10 Cl (a a) of S 59 of ihe 


ut—ttAcn viro igful~Suit for damages— Cauee af\hntt~Offenre 


c. •’6(2) (0 of the 
united to offences 
le clause canroc 
to a case of an 
not in relation 
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SOM rUTANOE ACT (1932) Fart VI. | BOMBAY H 0 (O S ) BULBS B 634 


to aa; breach of datjr b; a police ofEcer as sneh bat as a I 
member of a publi Where a police officer eatices aaay I 
a married woman employed as a sweeper in the police ' 
lines and thereby commits an oSence under S 498, 1 
’ ' ot 

C 

• • • • . « 

I ■ t ■ 

190IC 447»AZB-194n Sind 192 
BOMBAY FINANCE AOT 
1939) Part VI— // 
mcvahlt Property Tax~If 
eapttat value of landt and 
India /f(:r(l935) 100 (1)« 

S 9 

Part VI of the Bombay Finance Act of 1932, as 
amended in 1939 is not ultra viret the Provmaat Gov 
ernment and the Urban Imm " "" 

imposed by that Act is a valid tax 
and buildings imposed on the on 
assessed by a somewhat arbitrar 
standard which is not dependent 
of the asses'oes or on the capital 
It IS not a tax upon income 
of the Act imposes the tax on Ian 
not on income and the basis of • 

This IS an arb trary basis which 
well for ascertain ng capital valu 
income The fact that some co 
the *malt owner and that an al' 
where the property is shown tc 


I dismissed with costs— Meaning — Defendants—If entitled 
to s^arate sets of costs or only one set See DECREE — 
' Construction 42 BoaiL B 878 

I BOMBAY HIGH COUBT (INSOLVENCY) 
1 BOLES B 62B (Z)~i4^davtl in opposition to 
I tntol ■ency notice— If to ie filed by debtor personally— 
Affidavit by constituted attorney— Sufficiency 

There IS nothing in R 52 B (2) of the Bombay 


4JBom LB 948 

I B 52 B l^y—Set off —Validity— Insolvency 
j»arirr by several tudemcni<rcditors — Set off available 


ascertained by ' “ 

question falls w 

List 3 of S 10 

1935 and does 

Federal List 

India Act 

Kama /—If land and bu Idingi are treated as in 
sestments and the return as income is taxed it is a ' 
tax on income On the other band if the tax is on the I 
lands and buildings themselves and the assessment is | 
on a standard named by the legislature which n ay | 
fluciaate or vary on the produce or incomefromil it 
would be tax on the property The measure of the tax is 
notiCsefffhe tes( FVom the fact that (he owner is i 
liable to pay the tax it does not follow that the tax is 
income tax The impugned tax is not a tax on income I 
t^Peaumont, CJ Broomfield and A ania //) SIR | 


rejecting the memorandum and insisiing on a vakalat 
nama {^Beaumont CJ and Sen J) AMBEDAS 
KASHIBHAlf VADILAUCHHAGANLAL 

1L.B (194D) Bom 610-19010 95>1SBB g6> 
12BomIiB 615=AIB 1910 Bom 272 
(1936) E XSi— Scope and effect of —Reply to 

counter elatm — Duty to put in tarilten statement m 
reply 

R IJ^ofcfie SOmbay Ugh Cbor( (Onginaf ^i<fe} 

I Rales aj^ies in terms to any defendant to a counter 
I claim ind in every case in which a counter claim Is 
I filed there is an obligation on the defendant or defend 


■ erifinal side scale tn appellate tide 
■ of attorney— Order for taxa lom— 

■ • make— Suit for costs 

■ , t dy open to an attorney who claims costj 

BOMBAYp GanpaT MaNOHaR. I on the or gmal side scale la an appellate side tnatteron 

186 LO 824~12B3 S21 I the basis of an sgreemeot made by the client to pay 
BOMBAY HIGH COI7BT (APPELLATE SIDB} Inch costs. Is to bnrg a suit vpon the agreement 
BULBS— Costs— Taxati^— Practice — Suit or appeal I he relies on to get that agreement estabCshed 
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BOM HO (OS) BOIiSS, Table offeea Item 


Court and to ask for an O'der for taxation and for pay- 
ment of the bill s^hen taxed It is not open to a Jadge 


Table of fees, Item 

Scopt~ Unless ol/ienvtst eriere<i"-~Du<reiteH eftrut 
Judge iH allmotng costs of tshdior 

Under item 56 of the Table of Fees given in the 
Bombay High Court Rules (Ori(;inal bide), costs for ex 
Parle short causes, “unless otherWi<e ordered'* confer a 
complete discretion upon the trial Judge, and it is not 
desirable that the appellate Court should seek to limit 
the grounds upon nhl'h that discretion should be 
exercised It was contemplated that the fixing of lamp 
, _ _ ij _ , , j nftecea«ary 

reasonable 
recoiera 

sum ui ns iJ.uuu uuu, me ueienuants «no were tesi 
dents of Arabia remained tx parle An effort to serve 


BOM LAHDBCV£KUBOOO£(1879}.S 83 
TaNSHCT. I.LB (l939)Boni TlS^lseiC 613 = 
ISBS. 367=A.IJt 1910 Bom. 15 

Ss 8 and 10 — Scope — Permanent tenant of 

Khoti lands— Transfer by sale— ^b*ence of consent of 
Khots— Effect — Status of transferee — If mere ires 
passer or ordinary tenant. See 1919 Dig, Col 9l. 
I Caior Usman v. Sakharam Tanshct. 

I (1959} Bom 713=188X0.613= 

12 BB S67=AJB 1910 Bom 16. 
BOMBAY LAND EEVENDB CODE V OF 1879) 
— Constfoction— Role of strict construction, 5yrl939 
D*E.Col9l. rmchano Gulab Chand e>. Secre- 
TARV OF State, ISSLC. 495=12 E.B, 242. 

'"■——8. 48 — Applicability — Altered assessment — 
Wh^n leviable— Intention to use or actual use. See 1939 
Pig. Col 92 RAICHANO Gt/LAB CMAND t. SECRE 
TART OF State. 185 X0 495-12E.B.212. 

- ' S 6S~Appltca^tlily to ahena/ed land, 

S 65 of the Bombay Land Resenue Code, though in 
terms applies to onalienated land,can be made appli- 
cable to ahenated land {Beaumotst,C,/) BAI bABA 
Sf KaMNIKLaL SONDERLAL. 42 BotaL.B.747 = 

AJ.B 1940 Bom 342 


should have been taxed or else a sum should be allowed I 
which would provide reasonable remuneration fort 
solicitors and alto cover the out of pocket expenses 
sum of Rs 650 was allowed as the lump »um cos 
iSeauHsent, CJ eind fCama, /) ABDUL LaTIF 
KHtLAF ABDULLA 42 BomLB 678- i 



' purpoter—PermtS’ 


BOM ■ . : : 

BEG ' • 

~£x 

rssls’ 

Dsstr , 

Judge't Court. 

S 4 of the Bombay Regulation XIII of 1850 gives 
authority to the Jagirdar to execute bis own decrees 
That does not mean that the sale of land of an agricnl- 


• en a landlord and 
> alter the character 
permanent tenant 
the presumption in 
■ ue Code are really 
Igoserned ool by the general law but by the Land 
I fteveoue Code Such a tenant la not entitled to use the 
I land for non-agricnltoral purposes without tbepermis- 
sion of Ibe Collector under S. 65 of the Land Kesenue 
'' le can do so under the general 

BAt KaBA V. RaMNIKLAL 
• 42BomLE 747= 

AX.B. 1940 Bom S42. 
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BOM L&KDBCVCKtTCCODB(1870},8 S3 
93 '^inSAVACHAHl! 

18QX.C 445-12 335 

——8 t>i—rfttii"iflttniiHJtr—CfnJilieni 

T’-'r-*-'* r~ — Cl j 


£r*t condi ion U not cxcladcd b) «bo«Ing ibat Ibe 
tenan'j k*d iti origin at •cmc dale a period of 

t«enty jean »hlch canrot be tnoieprecleely a»ct»talned 
By a te-iancy‘i aniiqoity tbe aection <toei not Intend any 
re'erence to remote agee In the pa»t or to **ilni* Im 
memorial*' In the ier^e of the English law ItUlo be 
giren the practical meaning appropriate to It* context 
and a^orded by the limits within nhich bring leftlmonj 
to part facts is necenatily restricted 33 here the lenan I 
cies are not prored to bare been in existence before Ifi9} ] 


BOM MUNI BOROUailS ACT (1026) 8 73 
Under ^ 187 oi the Bombay lAtid Iterenoe Code a 
daim for recorery of dues in respect of toll 
contracti ManLi on the same footing as a claim for the 
recotcr) pf arrears of lano resenoe, and a dalmanl In 
ie«pecs of such arrears can claim preference under 

S, ,te a L.r, . .L. 

in 

year 

yea I ■ 

Ua 

Apr I 

Atrearsdae under~Kighl to preference — If stand on 
same footing as arrears of land revenue .fee Bombay 
I^vo1<£\cm;i;Cooc,Ss 137AN0 187 

42Bom.L.B 1123 

— 8 frttttJiHgi 

S 189 would apply as much to an enoutrs rrta- 


w><<L laUsJU alU <UI UIMAIKAU laie 
— Propriety of— Ja«t and iea«onaUe rate — 33 hat U 
.fee 1939 Die. Cot 93 SURVAfiftAO e StitVAKA 
CKARU 186LO 415-12B.B S3S 

«' —8 83— “Usage’— Meaning of— Eeidence .fee 


Dig.Col SIJ DATTATFAYA n hAOASillV I 

185X0 839-12 B.B 271 | 
' '■ 8l 86 asA 87— Co-sbirera of I 

registered as sharers in Village Form * 

khatedar for share of land revenoe 
remedy St* 1939 Dig , ^ • 

V TftlMBAK SHRIDKaR 
185 1 C 

8. 133— Sacad u • 

Order granting sanad— If 
non against grantee of • 
granting saaad— If to b • 

Art 14 Ste 1939 Dig 
VrvEKRAMJI J 

8 IS5 J—Snfryta 

tton-^Pfff^tTiJ ff mam ktld 
time cf preparahen 


B0MBA7 UkND BEVENUE BULE8, E 91— 

* AueMcd —Meaning of. Set 1939 Dig , Col 95 
Kaichasd Culab chand V Secretary or State 

185 1 0 49S-12BB 242 

or 

ii Btmiap 

* ff tattle 

• f wtAeut 

It cannot be held that tbe provisions of 
> 1 of tbe Bombay Markets and haira An conflict 

, , c e I , . I •v « ^ 

Ihotr 

•emed 


the aforesaid section is not v ■ 
that when the record>of tig 
ol tbe Inam village was a mi 

being managed by the Collec .jl. uu...u ajui a 
detailed and reliable evidence of the manner us which 
and the basis on which an increa<e of rent was made by 


, uj 1 lu iituuup4ui> me words cannot be 

constraed as meaning supplied to that Is, connected op 
With parlicniar premises Under S 73 {^), the Munici 
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BOM no CO S ) RULES Tat)Ie of fees Item 

SB 

Court and to ask for an o*der for taiation and for pay 
ment of ilie bill nhen taxed It is not op«n to a Judge 
tct. — j / - nin 

(be 

urt 

ParaShaw 42 Bom LB 822= 

A IB 1910 Bom 412 

Table of fees Jtem 66~Co»sfriatim atd 

t(ape-~ (Jilts’ otktrtvist ordirtiT -~Dit<rtUcH trtjl 
Judge tn allewing costs of tj/te ter 

Under ttetn 56 of the Table of Fees g ven in tbe 
Bombay High Court Rules (Orig nal fa de) costs for tx 
/ijr/r short causes "unless otherwise ordered confer » 
complete discretion upon the trial judge and it » not 
desirable that the appellate Court should seel to iiinit 
the grounds upon nhi b that discretiem should be 
exercised It Was Contemplated that the 6xing of lump 
sum Aould save expenses and discourage unnecessary 
noikand^onld at the same tiQie provide reasonable 
remuneration for the solicitor In a «uit to reco 
sum of Rs 15 000 odd the defendants «ho were 
dents of Arabia remained ear pur* An effort to s 
them in accordance Kith the provis ons of O 5 R 
C P Code, proved abortive and ultimately sobstSt 
servicebad to be effected andasthe defeodanls 
Arabians many documents had to be translated into 
Arabic The plaintiff s sol Citors had to do a good deal 
of work substantially more than they would hats, to do 
normally on an ex pxrte short caase The soliciiora 
filed an affidavit sett ng out in detail the out of podcet 
„ „ -VL— j , 4AA* Judge 
« SQIt 

costs 
Honed 
for the 


BOM LAND REVENUE CODE (1679J, a 83 
TaNSHIT ILB (1939)Bobi 713=>186I0 613= 
12 BB 357= A IB 19l0 Bom 15 

— — Sa 8 and 10— Scope — Permanent tenant of 
khotl lands — Transfer by sale — Absence of consent of 
Kbotj— Effect— Status of tzaiis!eree—l( mere tsts 
passer or ordinary tenant See 1939 Dig Col 9l 
GA(UR USMAN S' SaKHARAM TaN'HET 

IL.E (1939) Bom. 713=186X0 613 = 
12 EB 357= A IB 1910 Bom 16 
BOMSA7 LAND REVENUE CODE V OF 1879) 
•— Consfrnciion— Pole of strict construction A’rl939 

D»g Coi 91 raichand Oulab Chavdo Secke 
TARYOfStatz IBStC 495=12^3 242 

— 8 48— Applicability — Altered assessment — 

Ubm leviable — Intention to use or actual use See 1939 
Dik Col 92 Raichand GuiabChando Secre 
TARV or State ISSLC 495»12BB 242 


— — 3 65—/1pp/seaMily te ahenxted land 
S 65 of the Bombay Land Kevenoe Code though in 
terms app les to unalienated land can bemadeappli 


Ie<alU 4eJ->a*ikA> 

' — -S 65— Make any other impreverrents thereon 
for the better cultivation of the land — Meaning of— 
I Erection of godown to store agricultaral produce such 
I as grass for being sold in favourable market— If pro 
teeted— Altered assessment— If justified on ground of 
' non agricultural use See 1939 Dig Col 92 
Raichand Gulab Chand v Sicrctart or State 
18510 495=12&.B 212 
— -S 65— Scope— Kinds of improvements — Fnume 
ration of— If exhaustive See 1939 Dg Col 92 


Judge s Co irt 

S 4 of the Bombay Regulat on XIII of 1830 gives 
authority to the Jag rdar to execute his can decrees ; 
That does not mean that the sale of land of an agricol | 


[governed not by the general Jaw but by the Land 
I Revenue Code Such a tenant is not entitled to u«e the 
^ land for nmi agricultural pu poses without tbepermis 
I Sion of the Collector under S 65 of the Land Revenue 
" e can do so under the general 

Bai Kaba V RAMNtKLtl. 
42 Bon LB 747= 
AJB 1910 BOm S42 


iJUDHUK CO operative Credit faCClETTY ** OaNOA (reason why the presumoton under b Hi should not 
DHARNARAYAI' tt t» /-^o.o -o..— v v j , 


BOMBAY Kn 
1880) S 6— 
kfortgagee w th 
from tenant afit 
and status of ve 
1939 Dlft Col 
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BOM. LAND EEVENOB CODE (1870) B 83 

93 «VR\AJlR\Ot «HUAkACHARO ^ 1 

1801.0 415“12nJ3 338 


EmcooOuonl* not e»cladrf by *ho»lnR «b«t Ibe 


jtven the practical meaning appropriate *oU* ' 


-B 83— Kent— Rate— Demand to* enhanced fuel 

— Propnety of— Ja«t and reasonable eaifr“Wbat (• I 
^«l939Dg Col 93 SURVaRRaO p Shivaka ' 
CHABV 1881.0 415-12E3 335 

■ — B 88— Uaaee —Meaning Stt' 

1939 Djg Col 93 SWRYAJIRAO r ‘?«IVAKACHA»U 
188 LC 446-12B3 335 


BOM MUKEBOEonailB ACT (1926) 8 73 
Under 187 of the CombaT Land Kevenae Cu-Ie a 
dalm for recorery of doer in retpect of toll 
contracts »tand*on tie aamc fooling era claim for the 
— — ‘ryof airrara of land tcaenae and a claimant in 
“ ^ I c{ »«b artcara can cUlm pteltTence onder 
T of the Code If he prorei that a proce«a iraa liaued 
apect of a demand for the arrears of the current 
*. or that jear although the sate lakes place not that 
year but only alterirards (Aae/'raiur y) IIav 
MAVTACOUOA NACASrtlUDA t SlIlYAPrA DUSD 
APPA 42BomiiE 1123 

— -B 187— Sco;e and eSeci of — Toll contract — 
Artearsdue under— KIght to preference — tf stand on 
aame footing Is arrears of land rerence .f<r BOSIBAy 
LASDK eVEVuECODE.S8 137 ANCi 187 

42Botn.I>.B 1123 

If—VkUtteH fro{ftJinft 
• m >1 much to an enquiry rela- 
nnder Chap 10 A as to a 

• • Iry within the pror s ons of 

J tl'olf /) ASSUnOMAU 
• tS HOTCif AND 

• ■ . -ISOLD 222-13 ES 73- 

861-AJ.B 19408indl00 
BOMBAY LAND BBVENUB BULBS B 91— 

* Aasetsed —Meaning of Sf/ 1939 Dig , Col 93 
RAICHASD CuLAB CHAND V SECRETARY OP STATE 

385 to 495-2gB.B 242 
BOMBAY MAESBTS AND TAIBS ACT (IV OF 
1862) B 1— 5reAr— // tetli S 139 Semiay 


granting Sanad- If to be set aside— ’LimUalion Act 
Art 14 Ste 1939 Dig Col 95 NARB^HERAM^r 
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20 M Mtmi SOBOUaHS ACT (1925), S I 


i; :nUjV]OuaJ notice is f 
under S 8l the presumpti 
which may be raised under £ ■ ■ ■ , 

be raised, and it can be 
under S 80 was properly 

and thal all /ormalit es required far the proper assets 
ment ol the tax were iollowed by the mnntdpal ty 
{Datts.JC and Lobo J) JAMNAD^S v EMPEROR 
18710 m=12BS 223»=41 CrLJ 401(2)- 
AI & 1910 Sind 42. 

Ss 105 and S03—^Cafts/ruriicn and 
dJislreis fer taxfi~Linitlatim—Suit unitr S 203 


IfiOBLPBBV or ADULT. ACT (1926), S 4 

le street It is directed 
>p or house in tb“ street, 
le street by making some 
• shop (^Beaumont, C J 

>R V IIA^AM ^rAMAD 

>ALB 1940 Bom 378 
thtr thing ’—Aftanmgof 


mbay 

' ■ for 

■ lOS 

suit 

• ation 

and It would apply even if the period for bringing a soil 
under S 203 has expired {Breami/ld and Dinalia 
JJ) SURAT BOROUGH MUNICIPALJTY ^ SARIPA | 
42 Bom L B 960 

8 105— T I-" » f — n . \ 

tions ior taVinj 

ability by distr , .. 

Borough m • 

I ir- 

...... la. *va» *<>Jv 

——38 110 and \.W—Seape^Juritdteti9n »f Cttnl 
Cffurt—Bganeii ef AfigtUrat* in appiat—Suit »<* 
Civil C«urt—Afainiainabili/y m tfii ahttHtr af affieal 
^ rtvititn tt tuftnar Ccurt 

The words of S 111 of (be Bombay Municipal 
Boroughs Act (bat ihe deciiion passed on appeal by the 
Mapisrrate ii st the tiarani*e /if » fhi»r rvjriv snbi^ to 


j disc " TTiose words seem to cover merchandis* and 
I thing' in which niCrcbandi^e can be packed, and any 
I other thing must be of the same kind or genus and 
I does not indode a vehicle \ motor car or a motor 
lorryor a hone drawn vehicle or a hand propelled 
vehicte such as a hand cart, though containing merchan 
Idiseandleft standing m a street cannot be said to 
Come wiifain the tub section A vehicle does not fall 
tVitbin the mischief of S 152 {Braunonl, CJ and 
^aisotde», J") Emperor S' HaSasi MASfAD 

42BomLJ£ 785=AI.B 2940 Bom 378 


8 203 — Scope— If (»ntrol$S J05— Di*tre«s for 
taxes after expiry of time fixed for suit— Ferraissibility 
- •. » * ■ BOROUCHSA{?r Ss lOS 

. 42 Bom LB 960 

..•••••• SHARB AND STOCK 

. • • riON BULBS B 297- 

neiit—Afaiing up priee^ 
Oirecteri' pxwtr airer-^IVitit to it tsirttied'~-Pnitr 
to alter making up Pnct m ntpeet of one broker' t 
traniaetioni only 

R 297 of the Bombay Native Share and Stock 
Brokers AssocialloD enables the Board of D rectors of 
the Assooation under exceptional circumstances to alter 
he making up price which has been fixed in respect of 




S 110 (2) (b) (0— Applicability and cor ■ _ _ • 

tion— Water tax imposed in the form of rate on , '■ ! 

mgs or lands S'rr 1939 Dig, Col 90 BOROUGH j —-—8 4(1) {a,)~''ell,ng as 'vinegar'' tyntkelic 

■MUHICIPALITV OF AHMEDABAD v AHMKDABAV ^viHegor produced net by fermenla/iori tut iy diluting 


Introducing Intoa street a lorry on wheels w 
for sale upon It does not amount to selling i 
within Ihe meaning of S 152 (l)(«)ofthe 
Municipal Boroughs Act That sab section 

mak ng some form of addition or annexe, morg or i*ss I mentaiion 


le Act, 
idence 
who 


was 

' • J fet 

brewing but merely by diluting acetic acid 
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BOM PBEV or ADUL. ACT fl025) B 4 

«uh water The defence prodaced no etldenc* wb»t ] 

<Ter 

//r/i/ that the accnvd Wat nlli; under S 4 
iLtlf JC toiCrSuU, Pin J) PARSRAM TEKCIIAND, 
r Emperor (1910) Ear 232«> , 

l'»0IC 153-13 SB 61-^1 CrLJ j 


bom PSEV or OAMBLINO ACT (1887) 8 4 
® 3 -— InM^Qmenti of pasn n|;—lfarked co n Str 
TEXOP . • 

tttur fimi * 


■' i 8 4 (1 (b) — S»pe— Adalterated Rhee taken 

from iweetmeat ihop out of pan-^l resumption 

J'« 1939 Dg, " '-I “• - 

Emperor- 1 • - - 

.8 13— ■' . 

{.tCy~FarilcMltrt-^um<Pttit—Fi'rM anj enftnit pf^ 
SutnUoU 

Under S l3of the UombaT Trerention of Adoticra 
t on Act e\ery sommona should apeciff the particular* 


S^/ifflteabihl\ and con 
slrutlion— Place —I Otsagt leading from louse 
1 ersoii li I HI I ll f use of — l/co»ji»(7 
user found gai iit / iit tassagc~Offenee 
for e miclion under 9 4 (a) or 0 
a c Hurdi person having the use of in 

S 4 (a) of ll • n ^ r - 

Act miitt be • p 

vion* wnrei* 

person baMnc - • . 


periammona It is not enough to taj (bat the offence 
has been charged under a particular section Theiltlej 
of the Act and not eierely an alieratioo of it must be' 
*et out and the accused must also be told what be is 
said to have done which be ought not 
luramons to an accused charged under 
(r) of the Boraba; Prerention of Adu • • 

•addressed to the accused and said 
Whereas it is necessary for iou to 
dor ao'wering the charge for an 01 
Bombay Prevent on of Adulteration Ac 
you are hereby ordered to be present • 

pleader before the Honorary Magist 
the* dale the 30ib of November 1939 AD'** 

Held (hat (be lommons was hopelessly inadeciuate and 
was such as to cause prejudice to the accus^ The 
accused must be (old what the oSince charged was | 
-namely, that he sold or offered or exposed for sale as 
eatable food a substance wfa ch was not eatable (ffeew 1 
•mon\ C J and Wassoolrw 
-SKAULAL /AU2VADA5 

3 OMBAY PREVENTION OP 
(IV or 1887) 8 Z—Afphtc 

■ietfin^ —A/eJfang ef 

The expression * using or keepi ^ - *•^1 

■Bombay Prevention of Gambling Act mean* having a I 
■Tight to D<e or keep as {n S 4 (a) and if (be accused { 


personio who resort to such premises for the 
purpose ol jraming The accused was re- 
ceiving bets m a passage on the ground 
/loot of a house m a road A marked 


istta tl) iiMt (lie passage in question vvas a 
place withm the meaning of S 4 (o) , 

(2) lliat since there was no evidence to show 
that the accused had got anything in the nature 
ol a licence to use the passage from a person 
entitled to give such licence he could not be 


keep ng or using the passage that is presumably the 
landlord (.Beaumont C / and Sen y) EstPERORw 
IBRAHIM IIAJI ABDUL RAHIUAN 

BBS (1940) Bom 322-188 I C S16- 
12EB 608=41 CrLJ 671-42 BoiaI.E 161- 
AIB 1910 Bom 129 
I ■ -S 3 — Common garaing-honse— Using*— Mean 
ing of— passage— If common gaming house Seo 
Dg Col 97 KRISHNAH MADHUSUDAN 
iPEROR 18610 212-12 BB • - 

41 Or B.J 273- A EE 1940 Bt 
V D J9lt>— 9 


common gaming house and the accused, not hav 
mg discharged that burden, was properly con 
under S 5 of the Act (Beaumont CJ 
n J ) Empfror t Gui-am Hussein 
I UR (1940) Bom. 105= 
IC 148=12 RB 310=41 CrLJ 253= 
BonuLR !326=AIR 1940 Bom 62 
- - - — Sa 4 and 6 — Conuehent under, on same fecit 
-~SeParaU itnlenctt~-Ze[a!ilf 

Where the prosecution hare reled upon the same 
facts aid upon the same acts of the accused to prove 
that the offences under S* 4 and 5 were committed the 
convictions under both sections may be confirmed but 
thebe should be one ponisbrnent for both lie should 
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BOM PEEV OF.QAMBLlNa ACT f 1887), S 4 
■ ■ S3 4 and 6 — Prosecution under— Evidence- 
Failure to examine panchas and to produce Indepen- 
dent evidence as to what was found at raid — Effect. See 
1939 Dig . Col 98 BAPTIST DE SOUZA v EUPEROR 
185 LO 203“12EB 229-=4lCrLJ 127 


I BOM PEEV OP OAMBUNO ACT (1887), S 8 
braat Superintendent of Police An additional Super 
Intendentof Police appointed under S 6 of the Bombay 
I Oistri^ Police Act, as amended tn 1979, has no power 
I to authorise the Issne of a search warrant under S 6 of 
the Prevention of Gambling Act Whereasearch uarrant 


pastage greund floor— Pastagt uttd iy aetuteJ for 
gotng to and from kit room— Comtttten under S* 4(*) 
and S—Sustainaii/ity 

The accused occupied a room on the second Soot of 
a certain building and was found by the , 
another person m a passage on the ground 
building He was writing something on 
paper and taking with the other person and 
the passage instruments of garning were foi 
passage He was convicted under Ss 4 fa) a • • 

Prevention of Gambling Act 

//eld,il) that in the absence of evidence to Ibe 
contrary the accused had only a right to pass and 
repass along the passage and there being no evidence 
that the accused had a right to the use of (he passage 
within the meaning of S 4 (a) and his conviction under 
S 4(a) could not therefore stand. (2) that since the 
accused did not give any evidence to prove that the 
passage was not a common igaming bouse to rebut the 
presumption arising under S 7 of the Act on the facts 


[ — Ss 6 (d) god 8 — Money found in root porket of 
I oeeused tomneted of gaming—Ijitiiliry to forf/tture 
It was not the inleotlon of the Legislature that 

- . • t t 

■ • ■ ■ ■ the 

• ‘ ■ ■ the 

** ■ ■ ■ the 

• ■ • sed 

“ ■ of 

any satisfactory explanation by the accused that Ihis- 
money cannot be seised under S 6 and was not connect- 
ed with the gaming of which the accused had beets 
coosicted {Doftt JC) Bhagwandas p Em 
PFROR lEB (1940>Sar 150-1S7I.O 78". 
12E.S 219-dlCrLJ 399-AIB 19iOSlnd28, 

' S 7—Applitahlily—Condifiom—Premmpiiont 
—lI'Aen ratted 

Under S 7 of the Bombay Prevention of Gambling 
Act, certain presumphons arise when two things are 


12 EB 229‘°41Uc Ij J 121 I ^ a>uiJi ^ 

T . . I v» TIT* »5fu} = 4iorLa 671=48 BOMEE 161= 

.. .. AXE 1940 Bom. 129, 

■ . ‘.I*.’ — . Finding of marked com— Presumption. 

. Col 98 KRishna;i Madhusudan v. 

. ■ f . . . •* 186 LO 242=12 EB 338- 

I , 41 CrLJ 273=AIB 1910 Bom 18 
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SOM rssv OrOAMSLIKO ACTCieS?) SIS I BCDDHtST LAW (Bannese) 
186IC 683-12BS 22l-41CrLJ SflS- “ ” ■ ** . 

AJB.lCiOSlnd S. • I . 

- 8 IS—* Mere »VUI"— Meanlnc of— C*me ■ 

cards reitinita for moner ttakes— If eaen pt and ■ , 



BJI 196. 
tetpa pr^ 
if «»r 

elr eittfa 
Neither 
■operly of 
San Yt V 
634- 
taag 286 

itA *f bath 
Rithtt cf 
-‘Apti'ca- 

I wife die 
aeing ujr 


BOMBAY TOLL ON BOAOS AND 
ACT (nX or 1876) 8 S— Lerjr of loll 
iDCident of owflcrtblp of (and— Tot^lf 
property .freRtctSTRATtUN ACT S 17 (()<<) 

BOUNDAEIES— /’■/xaZ/ffl tf—Tts 
rtttr giten at baUHJary~~SfuoJarf 
fixid—RuU 



I 


— ■ ■ (Bnnaoo)- Hatband end mft^/etnl prattrt/ 


■ lelongsto 

h staler I 

maik.thatts the line of the mediam betaeea the I 
sptjDg sdA rhe snap tiita rhrovjhouJ iJbe jtar Sorh i 
mediQtn high water mark u not to be taken as the aame 
thing as the middle (toe of the river ad n tdium 
equal Where a tidal and navigable river Is given as 


I 1SB2 64-AZ£ ig4DBasg 126 

(Bmaw)—Huiland end toifi — Praptrtj 
atqatrid dnnnf certrlure—Pfutual rtghli--tntuianie 
ypaPKfin/driremtafdiniitttdSxtenf aftatfpe rtpde 
fhtran 

I The general nie of Bormese Baddbist Law with refer 
I ence to the rights of hnsband and wife to property ac 


that ancestral properly remains ondiviueu iLimm | — wiu u naa a i g iiu 


1 gi. i. 
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BUDDHIST DAW (Bnmese) . BUEDEN OF PEOOP. 

— — fBunuese; — Marrtagt~-Dtnta] ef—Burdtn ff\ As between the parent and the surnving spouseofa 
(roof ' child who dies leaving no issoe but who bred with his 

Where the plaintiff denies that he had ever maiiied or her parent and whose property is in the possession or 
the defendant and proves that he had married another keeping of the parent, the parent isenililed to inherit 
wife, andcalls witnesses to say that that lady was the I such property under the Uarmese Buddhist taw Bat 
only person whom he had eter treated or who had ever j the mle will not affect the rested interejt of the »on in* 


clearly point to the existence of a valid marriage, | 
according to Burmese Buddhi't l.aw between the parlies j 
C J and Dunklty, } ) MAUSG MaTJMC p ' 
Ma SeiN Kvi 1910 Easg L E 662*’ 

A LE 1940 Rang 181 ' 
~(BurtlleseV- Afamogr—EtstulioU to b* prntd 


ISBE 10-AZB 1910Bang 120(rB') 
~ 'Suectiiion-^Out of ttmt grandehtUrtn 
! Under the Barme<e Buddhist I.aw, an out of time 
grandchfid or out*of time grandchildren who are entitled 
toaneqnal share with an nncle or aunt in the divMion 


Areputation as regards marriage *ean ontybejesta j There tremhngs to the effect that where a u«pas*er 


andtreatedby theirfnends as husband and wifeisj 
relevant Hence in such cases, the use of such phrases 
as ' I learnt that they were Iivmg together, as man and 
wife ' or ‘ they were man and wife ' are not receivable as 
evidence The witness must prove conduct on the part 
of the man and woman or on^tbe^parC of their frien^ 


I these rulings cannot possibly apply where there couIJ 
I have been no possibility of a bona fide belief as to litl* 
\{.Dahp S$iigh and Sole,//) AHSaN AU SHaH 
I BRIj BmfSlUN LaL 42 P I. E SZ4 

I • — -Title to— Buildings erected on another's Jand— 
I Husband building on wife's land— Wife's right to S/e 
44 OWN. 247. 
• ON OP LAND 

• ~PostUon in rt 


BURDEN OP PROOF See also Evipence 
Act 

" ■ Conndtratton^Abtenee of— Literate executant 
l\hen a person who is literate and does money 
** ■* the execution of a document 

insideration, the onns of proving 
■ IS upon him and not upon his 

• r«>«. c J) MELA Ram v 

42 PJ.E J & E 270 

nai in foisetston ef parent and loAo litcd xotti parent I ' ““Marriage— Denial of. Stt BUDDHIST LAW 
df/nt i"u/Un~lVAo inherit/ I (BURMESE)— MARRIAGE A , T , R 1940 Kang 181 


right whatever of claiming a quarter share from her 
father when her mother has predeceased her She can 
have such a right, against the mother if the father dies 
before her mother The only circumstances nnderwbich 
thedauehter as theorasa child can acquire a vested In* 
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SUSMA oo-or. SOOIETIESAOT (1D27).B 16. 
locome*t»x ActfZI of 1822). 

Land and Bevenne Aet(1870}. 

Lavs Act (Sill of 1B08). 

Moolclpal Act (III of 1898). 
rroTentlon of Crime (Young Offenders) Act 

• I . * (III of 1030). 

the (act that the part; on irhont th* onoi ia; had pro* 
dcKd a certain amoent o( mdmce All that can happen 
in <acb ca«ea la that the Coart mlf^hi hold (bat the 
part; on nhom the onnt la; had soSdentI; diKharced 
it b; prodoction o( the evidence concerned and that U 
the opposite party vanla to prove an; (act to rebut (he 
evidence piodoced by the part; on vhom the onat la; 
then the onas o( proviti); the additional (act maii he on 
the pait; which reJiea or "* *• 

MhHAtlRt SaRJU - 

1010 £ . 


I Bnr&l Self OovemmeDt Act(IV Of 1921) 
7eoacc7 Act (X of 1039). 

Ibubma adaytation or latvs oedeb 

(1837), 01 i0—£fM tn 8, /‘rmw 2, Surma 
imeamt-U* Act, 

CL 10 declare! la the plainest terms, that a tight, 
erhtch has ahead; Bccraed prior to the Government of 
Bortna Act coning Into force, 1) not aSected b; an; 


BUBDENOr PEOOr. 

Sktfttnf tf—Mramnt, 

The phra<e 'shilling of (he onas of prool* ie an 


Suit en kandn^i—P • • 

HinktigntJ t^ttr ti anctk, ■ 

I’cunty ter a lem due tt llial mMir—^nui. 

here in a mr on a handno e b; the payee thereof, 
the defendant pleads ibai he made an endorsement or 
eignatare on a btanl. paper which was intended to 
operate as a ccUaieral security far a loan advanced bfa 
third person to whom he delivered (he paper, and • 
the litter had atiaathoilsedl) Inserted the name of • 
pUmtiS as pa;ee, the harden Is cn him to etolaln 
the ba— •-‘■'•i— ,• . .t.. . 

(Ara • . • 

K\it. : 



theie rights are ii ’ ■ 
Alluf, Caiga , 


I porebaser became pocr*ssed of the senriiles does not 
I arise. The interest'on secniiiies Issued before the 
I Government of Burma Act came Into force cannot be 
made liable to income tax in Burma throughout the 



,Y8EA act 
' SthtduU in' 
— Damage ta 
if/rael *r tart 


•ntatoes by 
a Carnage 
ilicabte to 
owing to 


tVitn a d 

Withholding of evidence retting en onui 
Duly of fariiet 


■Preprutr^ I BTOMA CO OPEBATIVE SOCIETIES ACT (VI 
lOT Wn\ 6 5Q B.MjA5'au4«(\S8U.B 16— Aworsf 


A.V. i. r.i.HtlliAKhlKw. m0xs4UgLB.bb9. g 61-Recove.; of sum due by a member of 

BUBMAACTS Co-operailve Soaety— Availability of Ss. 46 and 47 of 

• i“ — — the l.and and Revenue Act, .TrrBUKUA LAND AND 

■ ■ Revenue Act. Ss 46 and 47 and eursia Co ope- 

. • ' RATiVESocimES ACT, S. 51. 1910 Bang J>.B 230, 

■ ' B. 15— 3'gcrrfy registered after granting leatr'- 

• ' DeUermahng payment! hrih before and a’ , * 
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BtlEMA COURTS ACT (1922), S 11. iBURMi INCOME-TAX ACT (1922), S 33 * 

ti0n—Infirtnceandtfft(t—Jurt»dt(tioH«fCivilCt>t*tt\it—lfih9ulibttaxtdaiins9ini of Hmiu undmded 
tn ritpiet of thi transodten. \ fsmilf, , ,, , l 


towards the principal and interest, it mast be inferred 
that the debtor agreed that the transaciion entered Into I 
by him with the society before Us registration shoald be I 
bindingnpon h ~ . •*- ‘ _ i 

Hence the regi * 

a loan advance : 

of the Barma ' 

the ]ari<dictio . 

salt U, j ) Bengal Nath Co operative 

Society, ltd v Kau Ku&iar nath 

1910E*"'’^ T» .7-._iOOT,n 

bueua . ‘ 1. . 

Power! of 

eoneurrenl fiadiitgt of fact on re/kjiiJed mue 

It would be anomaloas to hold that, whereas the 


I and taxed as part of son’s personal income and not as 
I income ofHinda nndivided family even if he has a 
mother and sister still ative. {Robertt, C, J., f/y» Bu 


Criminal tkarget against partner! and manager— 
Expenset incurred in defending tame tuecessfully— 
■ . / • buunes! Id! 

“ * ■ entity from 

■ ■, itnre has been 

I undertaken by persons to protect their good name and 
I they have socce'ded, they can be said to have suffered 


findings of the lower Court) are not decisions Hence, 
High Court acting under S II of the Burma Courts Act 
caa interfere with the concurrent findings of facts on a 
remanded iasne '' ' 

lower Courts h 
sent from thi 

{ji/aeiney, /.) • . • . 

UjAMsi. • . -• •: 


conspiracy to commit offences against the Excise Act, 
brought against them in Calcntra, All the charges were 
finally dismissed. The partners claimed that the 


bubma BX 
and 44 — Ciar 
tion Under S, i 


unable to account satisfactorily does not appear to have I was a liabihty existing between t hemselves and t'ne 
any application to the common case under S 39 (a) [firm bad no separate personality. iRoierlr,C./, Vya 
where the charge is one of possession of a larger qnanti 

of an exasable article than IS allowed under the Act. I ■ 

prosecutions under .S. 30 (a) it Is necessary to prove sue 
possession, and there is no room, or need for any pr 

_ _ _ — „ . , «•- « - . • _ - -- , ne alleged to 

a ■ , of Ccnimti 

e ' . . • inder Ss. 23 

t xcept in the 

f ■ • ' within the 

* - • . ommissioner 

Excise Act may be of ns^ | Income-tax cannot in law, In exercise of his power of 
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BUBUA mooaa: TAS ACT (1922X 8 53 ) BDH. BUBAL SELT OOV. ACT (1921), B. 65. 

■ S». 53 ksd £Q {2)—Ktfutal If rntrto unitr , S. 13 of (he Burma Lawf Act does not applj to Indian 

S.%l—Rt{irfnct unJtr Itn. or Itarmese Christians and an adopted child is not an 

S 33 makes no mention of the right of an asses* | heir entitled, on an Intestacy, to inherit the estate of his 
see to moTe the Commissioner to take action bat as the I deceased adoptive parent, inch parent dying a Christian. 
Commissioner may lake action of hit ovrn motion the I Adopted and Illegitimate children cannot be Incloded 
— .• .t. . -1.. _» _.i> 11, _ i... 2 I « V7 ihe Succession Act. {Retfr/t, C.J. and 

• • . ■ . CVRtLs.J D. ATTAIDES 

•• • •• • < . . 1910BaiigLB.654 


MlliSIUNtK uy iSLUML-iAX, LUKSIA. 

189IC 318-13BB 30»19401TB 382- 
A LB 1940 Bang 176 (SB). 

S EteatiJ arreirwr*/**— d/raarnf. 

Income has “escaped assessment" tvithm the meaning 
of S 34, when it has not been assessed in the assess- 
ment onder consideration, It IS immaterial that It has 
been assessed in some other assessment, {.Rfitrli, C.J , 
Mya Bu and DuntUy, JJ'i COStMlSStOttZR OF 
Income-tax, Burma v Vsonath Singh 
1940BaQgLB 426-18610 807-12 BB 290- 
1910 Z T B 222 - A.LB 1940 Bang 66 (8 B.). 
■ (8) — Refemee, if lies, on refosai to review 


far. 

The position of Councillors with regard to municipal 
fond is in law that of trustees As trustees they would 
be bound to exercise over trust properties the same 
degree of caution and care as a man of ordinary pru- 
dence would exercise in case of his own property. They 
would be liable for any lo<a of the trust fund 
whicii was faalitaled by the gross neglect of their own 
duties by Iheir own acts or by any other agency. The 
President of a Municipal Committee appointed a tax 
collector even though he had do authority to do so 
without taking any security from him, though many 
reports against mb person were made by the secretary 


•— .rurs ill nanu turn dut ttam tntmuf >*/ c.4K>yvrdr<.« 1 
Sttittv~Ai/ailaitlilv tf St 4fi and 47 at tkt land and I 


A IB 1940 Bang B. 


* Under S. 3 of the 
nly_ pass a sentence of 
unisnment to which the 
under the Penal Code, 
niy pass a sentence of 
iprisonment (Roberts, 
HE King v Kyaw Aye. 

744=187 I C 405= 
32=41 Cr L J 455= 
AIR. 1940 Rang 81. 
BLP-GOVEENMENI ACT 
tiniier B. bZ—Dulnet Judge 
desigoata — ta apflal 


under I In performing the functions laid upon him by the 
I rales the District Judge does cot act as a Court and his 
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BTIRMA TENANCY ACT (1939) . S 11 | 

proceedings are not subject to appeal or revision by the I 
lligh Court because be acts as& fifriena detiptata.l 
(.Maeiney, /.) U AUNG MYIN V DISTRICT AND 

Sessions judge, iienzada 

188 LO 795 = 13RR 19 = 41 CrL J.C87= 
A.I.B 1940 Bang 148. 
BURMA TENANCY ACT (X OF 1939), Sa 14 and 
15— Duty of Rent Settlement Offieer 

The Act does not say that the Rent Settlement Officer 
must strike an average and then, tinker «ith the results 
lest they appear ndicnlous, it enjoins an inquiry into 
each tenancy and the determination of a proper figure 
by certain specified means (Reberit, C J , Mya Bu and 
Dunkley, JJ ) hfAUNG pyu, In the matter ef 
1940EangLB 325 = 18810 422=12BB 365= 
A IB 1940 Bang 84 (SB.) 

S 15 — ‘Suck ether faeiort at may teem rtlevani" 
— Matters falling vnlhtn 


OAtOUTTA MUNICIPAL ACT (1899). S.27 
promissory note, It is not permissible for the defendant 
to set Dp an oral agreement between him and the plain* 
tifl that the promissory note created no liability or obli* 
gallon till their partnership accounts were adjusted. 
{.AUffaif,J.) GoPIRAM BHOTICA V. Balmukund 
Uanshidhar. 44 0 Wjr. 811 

Chap 'Sin.h,'%.hW)~Farmofafflda%it. 

Under R. 5 (^) of Chap XIII A of the Calcutta High 
Court Rules, the affidavit of the defendant should be 
either on oath or solemn affirmation {Me/fatr, /I) 
MAMADEOLAL V. BiSStSWARLAL. 44 O.W N. 808. 
I— —Chap. XIH-A. Br. 6 aod 9 —Leave ta defend— 
Grant ef — Merits ef defense— Duty af Judge ta cen- 
ftder. 

A Judge who IS hearing an application under Chap. 
XIII A of the Rules of the Calcutta High Court should 
insider all the facts which are brought before him In 
fhe affidavits and direct his attention as to n hether the 



MAuNUi'rU, 

1940 Bang 



'’s report— Confirmation of— 
‘feired to him. See 1939 Dig . 
J A LOBO 187 1 C 252“ 
12 B 0. 554 

B 77, Item 22—AtlaeAmenl bf 
•ftSubieguent eemfremite ef claim 
e feiindoge^-C. P. Cede, S. 46. 
by a Court at Benares under S. 46, 
Keglsirar of the High Court In 



entertain an originating summons 
junsdtcl.on to make an adminis 
regard to the estate in respect of wh 


(XVlll 01- 

Acquisition 
12 MaHESH 
1710 872= 
12 E 0 623 

acquisition— 

12. Maiiesh 
87IC 872= 
12 B C. 623. 
II OF 1899). 
ection agent— 


hty— Relief claimed by leneftetary or trustee agaiHtt\ S 27 of the Calcutta Municipal Act provides that in 
agents ef trustee. | each nomination paper the candidate shall sign a decia- 
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CALCUTtA MUNICIPAL ACT (1S23). 8, 46 i 
— — S iB—FJttUen — Keturmni 

rtetitarffirlf. 

The KctumSnc o'Etr i« rot a pirtyaiho thoald be 
ioiRtd in an election petition {SftKair, J'f MAHO 
MEDlIO'SAtN r. 'tAHOMED UAmOUf 

IL.B (1010) 2 C&I 230 
■ "S 46 — rittral CtttnctUer 

tlttlicn »t ent C«"n'ilt»r^Otktf 
Couneil.'ert if nec/isarj firtiit 

If an election petition challenfiea the vatidii; of the 
election of one of the counclllora elected to a plural 
cotinallot con'iituencj all the other elected coonciUoia of 
that con<tiiGency (hoold be madepartlei toll For. if 
the election of one candidate it void, the entire election 
in that con>mueney has to beheld afre'h (-VrA'air, 
y) CiKisii ciiAhDPA Gico<iH r suDitiR Chandra 
lUs . 1 LJl (1010) 2 Cat 212 

” Ss 46 and 47— A’/reui't itruhitf—^rJ/r 
— Pevir tf Cmti. 

Under the Calcutta htomcipal Act, the Coait has no 
power to order a reeooni and scrotiny cf sotes Eren If a 
recount u permissible under the Act, an order for reconnt 
should not be made except in cases which areaabsUn 
tiated by specific instances ( l/fA’d'r’, /.) SllARFUD 
dinahviaui' ShawsulIIuq 

I.L£ a9IO)2CaL37S. 
«■*■ " Sg 46 a&d 47— A'r/echiM »f Hi’nmttten 

of ^ • •ttntd. 

• • ... „ pjper. 


— — S 127— Leffin^ talue of hnd—Eitdtnee 
afforded 6> refttrn or astessmeiit of itetohbouruiy 
trem\ses—Adviuitbtlilv^Cndeiiee Art, S 9 
In arriving at the letting salue of a 
the evidence afTorded by the return or 


145 

OALOUTXA MUNICIPAL ACT (1923). B. 371. 
letting ATiliie is not the principle adopted by the 
Legislature in O (b). In cases coming under 
G (b) it would not therefore be legitimate to- 
hold that the word “saltie” m that clause does not 
mean “sale \aluc” and excludes the same For 
finding the "estimated present value of land” the 
assessor is not bound to find out the reasonable 
I hypothetical rent of the whole premises Obscr* 

I \ations of Roy. J , in AIR. 1917 Cil. 659, Dis* 
nppr. (R. C. Mttler and ilfo/iofriad Akram, //.) 
CoiiroRSTCo> OF Calcutta r. I’romnct or BengaU 
I L R (1940) 1 Cal. l6Se=l69 I C 7175= 
13 R.C. 107=44 C.W.N. 165s: 

A I.R. 1940 Cal. 47 
S. 127 (b)— Fdliwfton of !md~rrtnc{l’le 

as to 

It IS a well-established principle m rating 
that property must be valued as it exists at the 
I lime when the rate ts made, with all the existing 
circumstances rebus jie slanhbus Prospective 
appreciation or depreciation cannot be taken int& 
account by the rating authority, nor can a hypo- 
thetical slate of things be assumed The Legis- 
lature mtendei] to give clTcct to this principle 
only when it used the phrase "land valued with 
the building” m S 127 (b) The land is not tc> 

■ It IS to be taken in its 


be regarded as bareland — 

present disposition and salued (7? C. MtUer 
and Maltomod Aira»i, //) Corporation of 
(TAtcuiTA t Province op Bengal. 

I L R (1940) 1 Cal 168=189 I C 717= 
13 R C. 107=44 C W N. 165= 
A. I R 1940 Cal. 47 

' - 8 ^141 a&d ISO— ObjCAiioQ as to liability to 

assessment— Jofisdiciion of Small Cause Court. See l939 


b Jf)r 


S 127 (a) 

btitldin^ /el out ani • 
ouner — ^Ifel/iod of 
Where a small p< 
to tenants and the • 
the owner himself 
partly under S 127 
(b) The assessme 
(b) onij AIR 193 . . v. v.. 

oiirf Akram, //) Corp<»atioi 

Olcutta t Province of Bencau 

I L R (1940) 1 Cal. 168=189 I C 
13 R.C, 107=44 C W N. 

AIR 1940 Cal 

S 127 (b ) — Beiiepctal ocatfalion — 17 

of awmmeiif 


Y. D. 1940 — 10 
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CALCUTTA MUNICIPAL ACT (1923). S 371. 
Chandra Sekhar r CORPORATroN of Calcotta i 
186 10 776«12RC B18= 
41 OWN 191»AIB 1940 CAl 67 , 
■' — S Selection of (lace for dtxpoeal of rteUtek ' 

■^Duiy of Corporation— Interference if Cttrtl Cottel 
Vtx Muler/ea, /— S 371 of the Calcutta Manmpal | 
Act does not merely give a permissive right to the Cor I 
poration to do certain things it enjoins the perform | 
ance of certain obligatory duties It cannot be aaid 
therefore that the powers under the section must be I 
exerci''ed withoat creating a nuisance As this is an I 
obligatory duty, it mast be performed bat both in the 
selection of the site for disposal of the rubbish as wet] I 
asm the method of doing its v 
bound Co see that the least * • 

created The Corporation has 
question from this standpoint 
these matters it comes to a p 
the site for disposal of its rubb 
absence of any mala fidet on ' 
interfered with by Civil C * 

J^oxiutgk, //) Chandra ahKHAK v Cuki^JKA 
TION OF CALCUTTA 186 10 776 = 12 E C 618 = 
44CWN 194<=AIB 1940 Cal 67 

S 371 (X)-.Pla'r >•* dnm* mo-tt m.„it A/ 

publu or belong to Corpe 
Under S 371 (1) of 
place of damping rubb 
sense that it must be < 

used by the pabbc in general nor is it necessary that It 
must be owned by the Corporation itself The section 


arraogemet 

belonging 

them by t . 
{,JlMheriea and Roxburgh J 
V CORPORATION OF CaLCIT 
12S 0 518 - 44 0WM ‘ 

S 371 (1). PrOYlso 

mwt be txprett 


I CALCUTTA MUNICIPAL ACT (1923), Bcb. 

XVU 

j 3 498 and Sch XVII, B 62~Cfant of 

I permission to build — Effect of—Permission infringing 
Scb XVIZ 1939 Dig Col 114 SHEIKH Nl2A 
iMUDDiNf Corporation OF Calcutta 

AIR 1940 Cal 11 

S 498 aod Sch XVII, R 62— Grant of 

permission— 'When becomes effective— Kesolution by 
Standing Committee granting permission to baild— 
Revocation*“Power of Committee before issae of 
permission See 1939 Dig Col 115 SHEIKH 
NIZAUUDDIN r CORPORATION OF CALCUTTA 

AIR 1940 Cal 11 


j removing or abating a nuisasce committed by it, the 
CiTiJ Court ts not in any way prevented from granting 
I inunction against the Corporation m a proper case of 


I - i3 SSi—Suil againit Corporation for damaget 
for nuiianet^Limitelion — Limitation Ret, S 23 and 
Art 36 

Plaiotiff £led a sut in 1938 against the Corporation 


I period prescribed m the special Act, e jjo oi i e 


Lugineer as to the selection of a <ite 

place for disposal of rubbish his note c 

taken as an implied sanction or approval . 

The defect, so far as the sanction is concerned, is in I 

form, not in substance and no Court would on that I 

ground alone staj the hands of the Corporation But in 

cases which affect the health and comfort of alarge 

body of rate payers, it is er 

tion IS taken in clear and 

and Roxburgh, JJ") ChA 

TION OF Calcutta ■ 

410W.N . ■ : . 

Ss 406 and 407—. 

in traniil at broker 

Even if the accused had been stc 
in transit as a broker that would 
the provisions of Ss 406 and 407 
two sections is wide enough to 
is A’ Ghote /) RameSwaR a 
NaThSiNHA 187 IC . • 

41 OtJiJ 460- ■ . 


Sch II Parti, para Z— Offence of PenonaUon 

—Candidate identifying perienalrr after dehtery of 
I ballot paper— If guilty 

I Sch n. Part I, para 3 of the Calcutta Municipal Act 


rules 
or mat 
1 by It 
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CALCUTTA MUNICIPAL ACT (1023), Bch 
XVIL 

aftema<e has be«n »hovn by the applicant (£///rr. 
/) IIRISHIKKSH DUTT r MUNICIPAL COMMIS 
SIONERSOP IIOWRAK ILB (1940)2 CrI 69- 
183 IC 665-13 B 0 EO-41 CrL-J 689- 
44 0Wjr S61-AIB 1910 Cal 292 
■Sch XVII, Br 66 anl 67 — Re^uiittt»n U ap 
fhcan! Iff tipfie faHiJalient f»r tntptch»t»—ffatur* tf , 
’—Sreend tnipteucH ktld vtthm IS daft tnliinil fmrihtr \ 
riqmtiUon—-lf tntitUt Cerperaitan te txttmtan pf ttmt 
/ef tnumg order 

If on an application under R 52 ' 7" • * 

erect a boilding the Corporation i"uea 
the applicant to eipo«c the foundations • 
in order that they might be inspected ■ ■ • 

one for information ander I 56 < « 


LLB (1940)2 Cal. 69-188 LC e65-13BC 60- 
41CrLJ 689=440W^ 661- 
A I.B 1940 CaL 292 
— Seh XVIt,E bQ(X)—liiqutiiltaHfari$tfarm‘ 
alien and deeumentt^Pewr of Cerperaltan te titue 


ments at any time even after the procedure laid down | 
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CENTRAL FB0VINCE3 ACTS 

188IC 865-13BO 60-41 CrXJ 689- 
44 0 WN.661-AIB ‘1910 Cal 292 
-3ch XVn, B ftZ'^Benefit ef presumption — 
tVatter. 

An applicant for permission to erect a building nho 
has become entitled to the benefit of the presumption 
raised in R 58 of Sch XVII. has a right to continue his 
building operations even after a belated refusal of his 
application by the Corporation, and he Is not liable to be 
criminally prosecuted for It He cannot be deemed to 
waive ihu right to inmunity In re<pect of acilmmal 


. I • •• I 


: • •. VOT (1922), S ^-Hight 

* ■ ire intended to give a new 

e manner as an action for 
ried female who has been 
seduced The action under S 5 has nothing to do with 
the parental relations nothing to do with the relation of 
master «nd servant, and nothing to do with loss of 
service or service, and there Is no a prtors probability 
that S 5 contemplates relief conditioned upon the 
~s ' J *• childbirth or pregnancy or 
the physical act of copula* 
disability for service No 
• d in S 5 {Lord TAanier^ 
ton) j t Brownlee f Vivjan MA cstiLLAN 

A TR 1040 PC pio 

I • • ' . r 

* I • • • I , . 


INDIAN DECISIONS. 


ralion — Communteahfn to applicant— Netettilg fttr 
R 57 contains no express provision on the point 
whether the order of the Corporation in order to be 
valid, must be communicated to the applicant but having 


a decision on this point, its order must be 


damage done b.v the trespassing cattle {DhivleiJ) 
Chokat Ahir V Suraj Singh 

186 10 182-6 BB 301-12BP 474 = 
1940PWN 271-41 OrLJ 257= 
21FLT 627=AIB 1940 Fat 299 
CAUSE OF AOTION-^/wf^earr nature of— Remedy 

r the filing of the suit 
cause of action nor 


U-WAIl^UU/i I 

The period of fifteen da ' 

of S^h XVII refers to . ' f 

llRtSHIKESH DUTT V ' 

OP HOWRAH 
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■ :CUTlON 

tf hvtfl^t 

It a judgment debtor < • 

the Act he Is entitled t 
attachment The Cour 
attachment on the groui 
a dishonest debtoi Tihuse ouject Vias 
payment of the debt {Purasnk, J ) ' 

Chand 188 IC 4 

AIB • 

— S 3 (3) — 'Lt e/tetk "' — Catfli 
tor 

Cattle belonging to the Judgment debtor are Iwe- 
'tock' within the meaning of S 3(3) of the C P and 
Berar Act XVI of 1938 The words of a perishable 
natare mthatclau'e qualify other movabti 
and should not be read along with the wnid 
{.Purantk J) GaDI t> TBlLOK CHAND 

188IC 432=13IIN 4=AI^ 1940 *. 
CENTRAL PROVINCES DEBT CONCU • ‘ 
ACTdIor 1933>— ortr— « 


;C P DEBT CONCILIATION ACT (1933) 8 12 
! TTie discharge of a debt due under a promissory note 
eiecuted In Bombay by the Debt conciliation Board 
of C^tral Provinces under the Cential Provinces Debt 



■ Brltisb India when the law of one province is distinct 
from the law of the other, the two provinces must be 
I regarded for the parposes of the rule as foreign 


appttntmint ef guardian— 
of Validity ef the 


• t minor creditor though tbere^ 

nas HO lormai orner sfrirtnimg a guardian yet 
•aented and protected 
dis<.barging bis debt 
the Board are quite- 
order as to guardian 
• inasmuch as there has 

inor {pufanih, /> 


Where after the service of the notice a creditor fails j 
to file hlsstatement within the time allowed and the I 
‘ ■* ' him to revive | 

• filing the stale 

• practice of the 


■ the statements 
warning of the 
■re liable to be 
to an arrange 
he other debts 
• leved creditors 

either impro- 
e of the debts 

• the statement 

amounted to a condonation of the delay in the filing of 
their statements The order of the Board discharging 
the debts is quite in order and could not be declared 
\ ultra tirei iSlene Cj and Best, y) SETH 

I KtSHANLAL V ABDUL HaLIM 1940 N 262 

' tlement of 

ed agree 

• - jierfonn* 

. ■ Abdul 


■ Nag 92 

■ , ► • ■ J • ■ ■ < sifarate 

■ • . • ■ ■ ■ . than 40 

nelt m h}’nbay—MatnttinaMtty—Juritdi(U»li—\t*rttnt of total debts valui—Cirtifitaii if teuld he 
Centra i—Suit—Law afftieaile, 1 Itnted 
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C P DEBT CONCILIATION ACT (m3) S J8 . 

The fcheme ot S 12 ol ih« C»nir»1 riovmm Debt’ 
ConctUation Act it ihit e^iurts fchiMli) be ma^e to 
«rrireatan imicable secilement end (bet it (baD be 
pat into torm and ihei that form thsll be (fnedbyall 
the patties to the »ettl*mtni Ii Bat now contempUted 
that there tbouW l>e at manj apwnwiit a» there «ete 
creditor*. Where oiiRnalij ueditor* whese debit 
amoonted to more than to per cent of tbe total debts 
agreed to the concihaiiun but subseqaenity Bhtn ^epaiate 
agreements were esecuied by each creditor one of the 
tnayat atdvtots refused w enn the aspetroetst «id 
thereby redaced the arnoant ol debt coPCiUated to lest 
than 40 per cent of the total debt it eras held itiatthe 
agreements eitcuted trere not Unding and a certificate 
under 5 iS of the Act could not be issued in auch a 
case {stam C J anrf Bolt /) GoPlKtSaS v 
Asiarchand 1910 NLJ 67 

S \1{\\~£kUTanm"H^>t>»fl>int—t}iukitrg 

■ed eait it iscMtii 

The point of tim' Bsth «htch S 13(1) ofiheCentral 
rwtince* Debt Coticiluuon Act isdeaUng, isthe dale 
of the amicable seiilemeRi The moment that an order 
of discharge is passed under b 8 (2) <n respect of 
certuo debts they nase to be curing and hence they 
ought to be excluded nhrn the remafnmg debts are] 
eafeen op lor Ktdement J > DCOba t GaKESH 

lAt 1910 NLJ 6U 

' — — B '\^—Smlt"Hnt~CitolKef4iiier aHHtfauU\ 
4n iKttalmtMft^Kteeviri-^P'optr prettdurt I 

When a debtor nhoae debts have been settled in an j 
agreement registered under S 12(3) of the C P Debt] 
Conoliaiinn An dm and there is a defaatc in the pay ; 
ment of any imonni due onder the agieement, the proper ; 
eoarso is (or the Deputy Commissioner to bring the | 
oxmei of the legal representatiecs of the deceased debtor : 
on record ami to prowed with the recovety of the! 
amount m default In «ccordana; «iib toV'enloi (1) ol 
“S 13 of the Act The death of the defaulter does not 
prevent the recovery of the amount In default {Burioa, 
PC) Rata>sinchv Seth Samarthmal. 

1940 NX.J 417 : 

■ B IBU^nsfiCeiAtAl PtoriaeesLa&aAUeQ 

StiOB Act (IX OE 1916} S 16 (2)~d'e/e rntJtr 
B 13 ft) of Vtit CenahaUoH tanbeMd 

undtr S i6(,2) of tie Land Ahtmlio’i Act 

Whereon the failure of a member of an aboriginal 
tribe to pay the instalments fixed fay Uie C P 
Debt Concitialion Board an application for sale 
witr S c4 the C P Debt OvnoVtaWon 

Act was made It was held that there was nolhfug to 
«baw that It was ever Conlemplated or intended (hat (be 
(provisions of S ISoflfeAci should operate so as to 
deprive a debtor, being a member of an aboriginal tribe 
«f the proteciioa afforded to his immovable property by 
■the Land Revenue Act, and that hence the tand in ques 
-tion was not liable to be pot (o sale fn ponuaace of 
■S 13(1) of the Debt Conciliation Act *nd S 16(2}of 
-theC,P Land AUenartoR Act (tfurfew, F C )DIWan 
TIMRANSHAHP BaBU ANAHTRAM 

J940NXJ 679 

3 15— Fflwr- It iitur eiriidceit—Witn tpttid it 

ejrrtitfd—Seeft and applitaielttf tf*niSt (2)««nf 
<3)e/‘F 15 

S !5(I)ofiheC P Debt Conciliation Act gives the 
‘Board power <o issue a certificate st any beie.Utht 
orediior has refused to accept what the Board considest 
to be a fair offer and It Is Iri no way dependent on the 
making of an agreement snder S IZ. Sab-S {Z)of 
S IS comn into force wberctucb aceottficatebuben 
issued and the Court shall not aQow the yjaiefifi any 
<asis in (be suit or any interest on the defat after tbedate 


O P LAND ALIENATION ACT (1918). S 25 
of tndi certificate in excess of eimple interest at 6 pe 
cent j>cr annum bub-S (3)vorre4 Into force only whet 
(herejs an agreement end In that ca<e il Is oniy the ex 
ccutiofl of the decree that it stayed but ii has nothing « 
do with injejest or cwls iPoIloct J) JanKI 
niASADt llALMUhiysD 19010 sa-3?aN 77“ 
1910NDJ 261--AJE 1940 Nag 268 

Ss 16 aod 21— txecotion sate prior to applica 

lion onder C>eb( Loncihation Act— Confiimation if star 
be inferfned wah under Ss }5 and 2l jVr]939I)j£ 
Col $22 ARBARl AUv brrilSOBHARAW 
ILE (1939>Nag 654-189 10 U8-13EN 21 

B IB— Intention of legislature— Civil Court, i 

can examine the reasons for issue of certificate undei 
S IS Set 1939 Dig Col 123 TaNDAi MannoO 
leSIC 8B8-12EN 177 

' i ' " 8 IB-^/nttr/erefut igCtvi/ Court 
Though, tf the Concdiatuiit Board exceeds its juris- 
diction and such action is questioned the Civil Courl 
will enquire into (he question of Jarudtction, it will noi 
interfeie with (he proceedings of the Board if they are 
wilhm jurUidiction {Purami.y) jAWARCflAND v 

TAPJSASt 1940 NLJ 256 

... . . — B 21— Appiicabiiity—Pajiing of foreclosurt 
decree— Effect Execution, if affected fay proceeding* 
under Debt Concdiatiorr Act Su 1939 Dig Co! 123 
iMAHeaiAJl V CHANDRA BHAN 18910 178" 

ISSN 2BwAIS iDlONag 42 
■8 SI— Sufpenaion of proceedings in CimI Court 
—When laka place Jre 1939 Dig Col 174 MahE 
MAftf CHANDRABHAN 189X0 178" 

ISBN 28-ATS IShONa* 42 

-"’S tir^APfhcchhty — PmetPal dtblct 

alonp apLl^tiicf under the Aet-^f extends fiw< 
at ogauitt turely 

UTiere a principal debtor alone has chosen ie 
se^ relief under the Debt ConotUaifon Act, that 
cannot have (Jie effect of eoctendin? the time for 
filing a suit against the surety, for the debt of 
the surety was never before the Board and hence 
S 23 of the Conciliation Act will not extend ttme 
as against hini (Pgllack. / ) JOiskeOrao v 
Laxman 186 X C 763-12 R N 253= 

1939 N L J 604= A I R 1940 Nag 91. 
— “S Zi-^Applieahtiey—^Aange ef hetiardar 
ftitdinetiitimitt pnceedmis 

There is nothlngin S 21 or In any other section of 
the Central Provinces Tenancy Act to warrant the 
vvew Out If Ow dmwA bAVfAS sva-sved tw Vut wsitt t>( 
ejectiuent Is no longer Uvbardar or Undlord, proceed 
Ingifitay not be taken under that sectiots The order 
of ejeament 1$ not drawn in the name of the laabzrdaf 
or landturd as aueb at eLieio, hence a change of lambar 
da»» cannot affect the right to execute the decree 
{Surtt>n,PC) LOKMAN TlKWA Loom P GawaRA 
BAI ZS4Q Nj:. J 528 

— — S S4. A— Boards proceedings — Nature of — 
Board if cas pass an order under S 193 Cr P. Code 
.Sre CJi P Code s 195 AND c P Debt Conctua 
•nON ACT, Ss 24 A AND 18 1940 N J, J 23 

CENTEAt PBOVINCES LAND ALIEKATION 
ACTfUOI' 1916h— Scope of— If prohibits onlysale 
SBid not attachment See I93S Dig CoJ j62 Deputv 
COMM lSSlONBR, HOSHANGABAD v FiROZ KHAN 

ZX£ (1940) Nag 281 

S 25— Object of — Presentation of appeal to 

j High Court by the Deputy Commixsioner in person sf 
j necessary See i938 Die CoJ 163 DEPUTY Ciysf 
j KESJOSER. MOSHANCABAD v FlTtOS XmAN 

, «« r, V (1940) Ktff 261. 

f 85 (2)— Right to apply under when atues— 
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O.P. LAND REVENUE ACT (1881) S 162 I O P. LAND EEVENDE ACT (1917), S 166. 
Simple money decree— Attachment— Effecf 1938 contmuotti years li recorded In the village land records 

Dig Col 163 Deputy Commissioner, HoshanGA as having been to cultivated for the required p*nod 
Badp FIROZ Khan ILE (1940) Nag 261 \ [.Burtcn.F C) lULMUKOND i Mahadeo. 

. • • 1940 NLJ 611, 


12 EP 384 

fZI OF 1917) — Malguaar — ti takt wa/tr 
from imnlly owned village tank 

The n-ere fact that a person ts a malguzar and that 
the tank is in joint ownership of the proprietary body 
does not give the person the right of using the water for 
irrigating his ’ '' ' ' 

(Stone, C J 

Tanyabapu * 

— -and 
“Land" as i 

1939 Dg, Col 125 GAhGA Prasad o Itwar 
SINGH 18910 273 = 13 EN 31 

■ ■ S 37 and C P Tenancy Act S 24— /'wer-r 


Revenue Act, at the time of reveising the o>der appeal 
ed against himself to proceed with and carry out the 
order for ejectment under sub'S (2)ofS 24 of the C 
P. Tenancy Act There is no provision for tb * 
late Court to take the case on its own file lor • 
(Burton, F C'j LAXMtKANT WaSUDEO • * 


lasra Js to contain as 
It does not touch 
)f home farm Lnds 
aMJI Saheblal t. 
I. 26 = 13EN. 12= 
IPlONJjJ 519>AIE 1940 Nag 178. 

S 60— Applicability Ste 1939 Dig Col 126. 

Baba Ramchandra v. kondoo Jacna. 

A IE 1910 Nag 7. 

■ ■ -S 109-^uccesstoit fo tenure of protect- 

ed lliekadar — Principle ffoierinno. 

is laid dosvn m S 109 of the Central Pro- 
'es Land Revenue Act, that the succession to 
tenure of a protected ihekadar shall be regu- 
d by the personal law of the deceased theka- 
subject to certain conditions which to some 
ent modify the personal law applicable to 
Hindus Hence the law applicable is the ordi- 
nary law of Hindu succession as modified m 
minor details and irrespective of any idea of 
- * - ’ jointness which might arise from the 
that the tenure is impartible. (Grdlt, 

* -RHASt V MST MaHASAKI 

187 I. C 750=12 R N. 299= 
1939 K.L.J. 605= A.I.R. 1940 Nag. 102, 

= —S. WZ—Stepe of-^AppUcohihty to forfuturo of 

froteeted ttjiut. 

c •••* « • T> ..<> Land Revenue Act IS 

> « , otecud status U to be 

• ‘ latter cars is provided 


— .Ss 68 and lOQ—Oeelaralion of hhudkasht I — —3 \^QSeope and ehteet of— Imperfect partition, 
taml ai %\e—If a matte' of ditereiion—Dutg efXifprolabtttd 


>• 1 ® 'c*- »» ices Land RevenueActls 

! ■ , I ‘ • ■ ■ Officer discretion to refuse- 

■ ' ■■■■.. on Involving Ihetenant's- 

• ^ the horoefarni land,. 

-■ -to avoid sub division of 

I*- • ime and labour Involved 

■ ■ . ■ • • • I j intention to prohibit 

yjjol b 6a are satubed An attacbment by Livtl I altogether itnperlect partition involving shares of 

Conn •*>» i,...* 1- — I J — I • r 1 . .1 .. . , . t. . - 
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|C P LAND REVENUE ACT (1917), S 220 


*■ 3 187 — \tiner lamhardar—^at^ott of feweri 

—Procfdurf 

^^here a Umbardar IS a tninor, his guardian cannot 
exercise the povers of a lambaidar in relation to the 
proprietary body The power of a lambardar to act 
through a guardian is nowhere recognised in the 
Central Provinces Land Revenue A 
Sion for the exercise of the powers o • 

IS under a disability is through a d 
bardar gumashta (Grtlftaud Pe 
MOHAN Singh t> TuLSiRAM ' 

A IB 1940 Nag 877 
8 187 (3)— Duties meaning of Ste C P 
Land REVENUE ACT SS 189 188 and 187 (3) 

1910NLJ 199 

■ S 187 {S)~TmUrpr(U 
agiet' 

The phrase 'the duties of th 
S 187 of the Central Provini 
sufficiently wide to cover boil 

inposed and the powers conf • 

section ere the Umbard 

confined to the duties inipos • 

anomalous position might arise 

might refuse to collect rents 

the lambardar gumashta woi 

collection of the land revenu 


The word ‘relative* occurring in R 3 of the rules 
; framed ooder S 196 of the C V. Land Revenue Act 
I for (he appointmert of village watchman, as interpreted 
I in tbeexplanalion, Is used in Its most general sense to 
IcoveraQy relationship whether traceable through the 
I maleor the female side and includes even relations by 
•f C ) Tikwadya ANDHARU V 
1910 N L J 109 
framed under — R 3 (2) pretmr 
piteii—Rapiry ef pen^ of i 
eperattom — Suitefuent order rts- 

i tratnmt eJearanee— Completion ef clearance— Legality 
It IS true that the proviso to sub>R (2) of R 3 of the 
rales framed under S 202 of the C. P Land Revenue- 
Act. speaks of clearing operations not being started until 


— Failure fa diteiarge dutie 
en/aili removal of lamharda 
meaning of — DiilinclioH lelm 


mean the whole of the functions which lambardar has to 
perform whether it be the duty specified in S 188 (1) 
or the exercise of such of the powers which the 
lambardar has to undertake under sub S (2) as the 
gumashta can exercise The distinction between 
‘duties' and ‘powers* is marked more by the side headings 
than by the actual contents of the two sub-sections It 
follows, that the lambarder is required to perform the 
function of collecting village profits and leudering an 


— - 8 169— Removal from efflcecf 

honed m—Grounde 

The Deputy Commissioner can remove 
bardar, a lambardar, or a lambardar g 
because he ceases to have a proprietary 
account of bis bad character, or gross 


J/ ) NlLKANTH V VISHWANATH 

moNLJ i80-ALB 1940N3g S7(h. 
— S 203— *7'rj»»r/'rr' if limited to eases of sales— 
Mortgage of house and site in oladi — Right of re entry^ 
if trues 

The term transfer* m S 203 of the Centra] Provinees- 
Land Revenue Act cannot be understood as being- 
limited to a conveyance of all the transferor’s interest 
tn the property, but it includes such limited form of 
— " \\ here the right to occupy 

abadi on which it is built, 
a certain number of years 
by S 203 and a right of 
• • the malguzar {Grille,/) 
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C P TENANCY ACT (1920) ' 

S 46 of the C. P Tenancy Act has no application to | 
a case wh°re the lands have ceased to be connected with 
any agricultural holding, and are residential house pro- 
perty and hate been treated as non-agncnltural and 
transferable land {Rowland, /) PaRMESHWAR i 
PR \Sad r . WaLJI ChhatRI 6 Cut L T. 62 I 

(I OF 'i^2(i)—Coiistruclion-~Rtgklt undtr the 
old Act ~Hotu afftcttd 

The provisions of the new Act must not be so const- 
rued as to take away rights that have accrued under the 
old Act {Pollock J ') PaCHOk NIKHELAL 

190IC 145=>13 EN 81== 1940 N LJ. 377= 
A I B 1910 Nag S3S 

- Intti-(rttation — Aloliant dtnvid from EngluA 

and ordinary Indian Lev>,wilh reftrrntt to landlord 
and tenant to he excluded 
The Central Provinces 

tenures which are unknown * 

one follows closely the *piri 
*Act and excludes from 


I C P TENANCY ACT (1920), S 13 
sons AS tenants governed by the Tenancy Act 
{Polloet /) SAMBMSltlOt'. LAXMANZINGAJI 

183IC 612-13 EN 49 = 1040NLJ 162= 
AI,B 1910 Nag 210 
' - S 12-—Trantfer of undivided skart — tVken per’ 
mitnSle 

Under b 12 of the C P Tenancy Act an occupancy 
tenant may transfer any right in bis holding to a 
CO ien«nt or person who if he survived the tenant with 
oat nearer heirs would inherit his right {Pollock /} 
ABOUL JABBAR t MST RAMMA 18810 825 = 
13EN 11=1940 NiJ 164= 
AJS, 1940 Nag 160 
' — — S 12 {l)—4cfuitition of tenancy by adunt 
pottetttonby remote heir-~-E/eetment, tf can be rensUd 
I Where a person has acquired the tenancy by adier*^ 


— ilO lioiciriu tdluulU I^UUIUIU IIOI Idauig «Kp.> 10 


12EN p4=19IONLJ 121- 


itie Ltiarge voi tueceuitai iioviik^i 

Tenancy Act is a special statutory right (< r } It is a 
charge created by operation of law The extent to I 
which the Ordinary law as to charges is set aside is indi | 
cated in S 9 II • 

implication T 
precedence for 

attained the me • • 

specified in the 

further ibant > 

•ubrogation 

gagees p>y the rent due by the tenant, to save thesecnri | 
ty, have only to rely on S 92 read with S 100, T. I 
P. Act {Stone, C J and Bou 7) StTARAM v I 
KBISHNARAO 19010 641=104ONLJ 179- 

A TB 1940 Nag 166 

S 9— in exeeiition of decree for\ 

rent of ohsolule occupancy hoJdtnsi—If free from ^ 


— "8 VS^Rtght to apply under-^Trantferee from 
forty to a tramfer contrary to S 12 

Where a sorreoder by a tenant of an occupancy hold 
= — * -• » lease 

• )f the 

'feree 
• otce a 
■ ve the 
1 only 

succeeded to the right, title and interest ot bis transferor, 
who had accepted the surrender and so could not ques 
tiooitsaaiidity (Greenfield) CHHOTELAL v HaJI 
MULLA 1940 N L J 483 

3 13 — Scope of — Surrender obtained by eo 
• ekarer~Zambardar retorting to remedy under S 13— 

I Fftafable reltef to eo-rkarer. 


S 12— Exemption from attoekment—Pfatul flott 

cultivated by iudgment debtor, ^ 

The mere fact that the word ‘occuf • - — •• 

u used in the Nazal settlement recoi 
the occupants a right to claim tha * • 

liable to attachment in execution of - ** 

never Intended by Government to di • 


under S 13 in a suit by the co sharer who took the 
, surrender for contribution among other reliefs. It was 
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C P. TENANCY ACT (1920). S 24. | OHAEOE 

and Cl • ■ I • • • 


frectdeni itt funituvn. 

According to b 24(2; of the Central Provinces 
Tenancy Act, the landlord i* not enlilled to take poshes 
Sion of the fields in execotion for arrears of rent, Hithont 


the meaning of S 92 of the C P. Tenancy Act, where 
such a mortgagee in possession is ejected from the 
holding a Bull by him under S 9 of the Specific Kelief 


188IC 825=13EN ll-1910NIiJ 161“ 
A IB. 1910 Nag. 160 

S 21 and Central Provinces Land Bevenue 

Act, S 23 — //dice ef Proper t*r\ut~ 

Appeal from order 0 / eieetment 

Service on a pleader appearing for a parly in an 


h’T 64 

j m—^eope ana oi/ect e! 

S 94 of the C, P, Tenancy Act was inserted appa- 
rently ir. order to enable a landlord to recoverpossession 
of jir land which he had leased oat with other land so 
that the tenant became the occupancy tenant of the 
entice holding, m other words, it W as Inserted in order to 
avoid the oofiition created bv S 69fr^o{ the old Art 


49— Land declered sir between date ot mori- «... . 1. 

gage and suit— Effect— Right to benefit conferred _ 

S. 49 — If can be claimed in execution— C. P Co< 

S 74 and O 21. Rr 97 and 98. See l939Dig.Ci I 

132. GaNGA PRASAD t-.fTWARSlSOH | 

189 I 0 273 “ 13 B N. 31. CEBTIOBABI - 


A J,B 1940 Nag 336, 

■}!'/$/ ef — JumdietioH ef Htgh 


—8. 89— Compliance— Deed of relmcQiBhmenl by | 


IS invested 
iffeeting the 
• rcising that 
bject to the 
. t of jaatice 

C /., My* 
* • ■ ^tnelter of 

• I ■ 7;r S65- 

• • . „ 81(SB) 

—Wret of~^Rtnt Settlement O/Rttn — Rangoon 


possession {.Miyegi,/) UaTTU KAMJI v WaBIAM' 
KaCHUNATH 18710 247-12BJ7.27S- 

1910NLJ 208-AIR 1940 Nav 247 
S 92 — — U • • • 

gagee from recorded tenant — E/ectmr ' . • ■■ 

—Smt for reiteroMoH of possemon ■ , 

Relief Act— Junidictien of Civil Court. 

A mortgage of a tenancy is not an absolute assign* I 
ment and does not create pnnty of estate between the i 


I own execution then it does not pot an end to the sail 
I and cmseqnenlly whether the matter be placed on the 
I _« f . „ .. of estoppel by record 

• ■ 1 the decree is merely 

■ • ■ ■ smt gua 'Qit It at an 

apply and decree 

I decree does not operate as notKe. (Stone C.J, and 
Bou.J^ GHASIRAM r. KusdANBAI. 

1910 N.L J^. 1“ A I£. 1940 Nag. 
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OHOTANAO TENANCY ACT (1908) S 209 C.P CODE (1908) S 2 

under S 208, Chota Nagpur Tenancy Act and doest^Mdunot cortecfcd it is a nrong Khicb conimue* 


Eximptton I 

Pradhans are no douht a sort of tennreliotders and I 
come vMibin Cbat class under some provisions of the Act / 
bat so far as regards villages in Dhalbhum such as | 
KaIa]hore it is an essential featute of the * 

the Act that the pradban ,$ a t'nure holder 
cannot be held exempt fiom the liabilit 
tenure sold in execution of a rent decree u 
This liability is not affected by S 74 A as 
that section are addressed to the ca°e 
pradban has been evicted by the landlord 


IC 378 Reversed 

CHANDRA Deo v D * H 

1 . ‘ r. 

1940 - • • 

6BE. 876-AIR 1910 P C 137 (PO ) | 
— -8 211 -Stipi-^Trantftrt* ef AalJtng—Failtirt 
tc ft! rtfurdetl iH Undlcrd * sfterisca— /'/#<'<•<’ «n *u$t 
undir S iXl gtvo right te land ter d te treat 

trantitrer Unant at repMtematnt et iraui/eree 
There is nothing in S 211 of the CboU Nagpur 
Tenancy Act to shotv that the failare of the transferee 
of a bolding to get himself recorded m the landlord's 
th/ritfa shall in every case and as a matter of law 
amount to a representation to the landlord that in any 
suit which may be brought by nim far rent he is to 
aisame that tbe fratialeree is represented by the old 
tenant (transferor) Nor shall such failure defeat the | 
claim 


V C>> ii.r < 1111 uni a<rxai. aaaw i 

12Br 407-185 IC 671-6 BB 232- 
A IE 1940 Pat «2 I 
— — S ^\.&(Z')-^Applitaiiant to set atsde sale^Order 
ett^Afpeal I 


12BP481-6BB 824=AIB'l940Pat 64.i 
" “S il$^~Co'istructio/i-— dJateof misuse er ArmeA \ 
complained of'’~~A/eiining ef—^Contmueng wrong-— I 
Erection of Auis on afnculturaj land— 'Suit for e/eit 
nunt—lAKHtation—Startiiig point-Suit filed inert 
than two jeart after erection of Ants— If barred— Lsmt 
tatwn A t.S 23 


Nagpur lensncyAct does not mcJii me jliuju-vil 
tDcnccmeiit of the misuser and time does not run from 
the date of the erection of the huts A penod of 
two years can be calculated from any day doting 


‘ " ‘ tend maintenance fee— 'Caleulatieii 

rent or rent ef separated portion 

r rtgirtrauon fee under S IJ (a) 

• * Tenure holders Rent Account Act 

. . before the amendment in 1937 it 

• ibe «eparated poftion 

'bota Nagpur Tenancy 

• evied qn the rent of the 

, , *01 of which a separate 

account has been opened The position however it 
different as regard S 11 (b) of Act 1 of l920i lor lo tbe 
case of the annual maintenance fee it is to be calculated 
OR the rent of the whole tenure The Amendment Act 
XIV of 1939 has altered this (Fatl Ah and AfereehtA, 
y/) ISHWAR NATH ROY R. PfRTAP UDAI NaTH 
Saha Deo 19 Pat 662- 2940 P 684- 

AIR 1910 Pat ese 

— —8 11 (b^*^r«r “//■ mtans primary rent 

atone or iHcludtt tttt 

The word “tent" m S 11 of the Chota Nagpur 
Tenure holders’ Rent Account Act of 1929, was intend 
ed to include cess and the fee of two per cintnm is to 
' * be rent plus eesi 

Y/AR Nath roy r 
19 Pat 662- 
^ % ... rfi 3940 Pat 658 

S 11 (b^' Rent of the tenurd'—Afeaning— 
Rent of the whole Unure or rent of the separated part 
I The expression “rent of the tenOre"iiiS ll{4) of 
I Art I of 1929, before its amendment in l939, mean* 
„ . _c .u„ ~-i. I. n - J . merely the tent of 
and Meredith JJ'l 
• JDAi naTh Saha 
■ ■ 940PWN 884 = 

■ r E 3940 Pat 658 
OlVlXi COURT — If comprise the Crown, .frr WORDS 
AMD PHRASES— CIVIL COURT 1940 N L J 638 

CIVIE, PROCEDURE CODE (V OP 1908) 8 g— 


d ordering final decree lo be drawn up— If 
r to judgment _dVr 4919 Dg, Co/ J38 A V 


where the latter 
run in the case 
litl!* doabt that 
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C F CODE (1908), 8 2 

that Jt was a benami pureha** for the ptamli" •*- 

nati\ely on the groand that there was a 

transfer in his favonr and the Court on a 

issue as to the maintainability of the suit by • ' 

S 66, C.P. Code, decides against the plalnlif* * “• 

to decree If the Court decides that one 


F CODE (1908). B 9 



. ’ ■ ’ ' the 

. , to 

to 

•• administrator In law 
and is therefore the 
iieanmg of S. 2 (H), 
an allegation that the 


— — S 2 (2) — Dt(rtt~— Order uadtt . - • ' 

Appejltiii/ily-~St 47a«rfl44 / 

An order under O 21. K 03, C P. Code, is not open I accounted for S 53, C. P Code, does not in any way 
to appeal. It is not a decree and is not an order falling negative the claim of the Son to be a legal representa- 
under S 47 or S 144,C.P Code (Broem/SeU \ uw within S. 2 (11). oiid 

d?izana,//) '!•' , .s • . Annappa 

KaSHIKAO ■ ■ ■ . • • I ...” 1066 (F3). 

189 1 C ! I ;■ ■ ■ . t — • . . ’ ■ ^ree agamst 

.*« - i »” of 

Ss 2 t,2l and 98— "Uecree''— EssenUals iA—\ipeeife ptrfermonee—Deotkef the Adder and devolu- 

“Ifatters m controversy m the suit” — Meaning of— | t$o>t o/eefale on Att toit~Otcree, if executabU afatnsl 


SMOiTAM Das p DEOKABAN 

^ IDS (1940) Nag. S2» 

■ ~ 8 2(2}h&dO 7, R H—Bfro<t>oft of appeal at 
tim^iarred—/f a dteree—ApptaMilny 

Hie rejection of a memotandom of a • 

«ut of time amounts to a decree and 
iAftrtdilh.J) GAJAOMATtEHAOATs ** . 

1 I * 


— —*8 2 (3) and o 2i, r lO-Seop* 
Aoidtr" and "Adder of a deeree"—Meaii 
tynonymoui—RtgAi U execute dtene^Detr 
i/nami in name of another— Re gh! of real 
exeiute. 

There is no provision in the Code of Civil 
which allow! a oerson m r.,.™-..* *- 


% . •• I 

I g 8 (11)— rtpreteniadve—Memhr of a 

I toint Nmin famtiy. 

There is no doobt that in a joint Hindu fgmlly the 
'Ian of Inheritance does not apply to the joint family 




1. ..uuC, aint nuo I 

decree under O. 21, R '' 
decree has been transfer 
tion of law under O 
entitled to execute the i 
between a dense holder . 
holder of a decree refern 
C.J and Rad All, } 

WAMiDUDDiN Khan. 


: neimer the holder 0*,a| 


12 B 


21 Pat D.T. 146 

8 2 (10) — Judgment debtoi 

of part of mortgaged property- 
impleading alienee — Final decree 
If judgment debtor. MADRA' 
Reuef Act, S. 23 

S 2(11)— tm—li 

of father in retpeet of eeparale a 
‘igaiml ten for father*! tepttrate 
ton at legal repreientJtnv—lf ea- 
Rfeet of 


iuu l.U. 

491=6 be ss?"' 
X.R 1940 Pat 472 
— Subsequent abenee 
-Suit on mortgage I 
for Sale— Alienee— 


-8 SSeope of— 'Suit/ if indud't proceedtnp 
txeeation 

- — * 1 . wJiole Code, that w to 

only all proceedings up 
• includes, proceedings in 

: ring as it does under ibe 

lies that it is designed to 
le, C. J. and Bose, /.) 
• V. vO. 1340 K.I> 4.244 

a y— “Civil nature —Dispute as to mode of 

placing jewel with mark on deity— Suit in respect of — If 
lies A’ev 1939 Dig, Col 140 AiYANACHABIAR v 
SadaGopaCHariaR. 189 LC 190=13 B.M 183. 

8 Junidxctitn conferred by—Brotzneial 

Legidature, if tan take ateay 
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C P CODE (1908) S 9 


hO F CODS (1908), S ll 


not conlra\ene ar<y provision of Ibe constitution Act it«as filed as an application /) r/ 

iloM Ahmad, £a/^i and Mehammad ftmatf, //) VIOLET PERTERSOK 15 Lucfr. 290 = 12 E O 22i = 

^ . 1 18S 10 377*=1910 O WJf l=1940 OA 35= 

• 1940 A (0 0)28=Al£ 1940 Ocdb 113 

~S \Q—Afflitahilily- Suit by a dtbter undir 
I af the United Province! A[rtcuUurittt' Rehii 
Subsequent suit by mortgagee on mortgage— Latter 
3 9— /iirisdietion^Determiiiing factor \ suit, tf tan be stayed 


It IS a veil recognised principle of law that the Where a debtor files a suit under S 33 of the United 
nature and not the merits of the claim determines the Provinces Agriculturists’ Relief Act for accoonts in res 
question of jurisdiction {,Nt)ogt /) Smri*< 1WAS pect of a inorigage, and snb«eqaently the mortgagee 
RaO t- SECRETARv OF State files a suit on his mortgage the latter suit cannot be 

1940NDJ 682- * T"" ' -* -*.«•.<»»- x. . - _ „ therefief 

S 9— Jurisdiction of ■ ■ ■ ntlie*uit 

Mahantfrom religious duties and the 


S 9— Revocation of probate — Suit for — Juris- I Code may apply it 

diction of High Court See LETTERS PatL " 
cuita) Cl 12 li R (1940) 1 

• — ~“S 9— Scope — Dispute as to propriety 
namam or mark on godhead— Jurisdiction 

1939 Dig , Col Ml AlVANACHARIAfetf Sada 
GOPACHARIAR 18910 190 = 13 EM 183 1940AW: 

' — — S 9— Scope— Right to office— Te't — Right to 1940 OW 

lead horse on particular festival in temple— Tf office or ~ ■ 8 Vi— Pendent 


and the 

- . . . 10 c r 

ay apply it is nece^ary that the Contt In 
d have juri’dictioii 
«econd suit (2ra- 
I LAL i. DURRA 
=1940 ED 400 = 
1940O1E 65t = 
1940 AWE (00) 407= 1940 O A 796= 
1940 OWir 802=A1B 1940 Ondb 440 
10— pendency of sort — Judgment frenonuced 


mere honour— Suit in re'pect of— Maintainability See | but decree not dratvn up— Suit, tf still pending 


1939 Dig Col 141 KamaSvvami GOUNDaN o A squ ^as referred to arbitration and the arbitrators 
LaRSHMANa BEUDI IDE (1940) Mad 40= submitted an award The Court directed that the 

186 1 C 437 = 12 EM 633 award aoald be made part of the decree No decree 
" — -8 9-—' buit of civil nature’— Communal festival however was drawn up as the oecessary stamps were rot 
in public temple— Suit by members of community in filed 

respeetof ntusl observances— Jurisdiction of Court Afr/</.(bat the cuic wb< «iill pending {Jfenltrsen, 
i'rrlOSS'Dlg.Col 14l NARAYANA MUDALIt- PERM /) CIRISH CHANDRA bEN n BRAJALAL Sen 


XaLATRI MudalI IBS do 239 -12 EM 534 
8 9— 'Sultof civil nature'— Right of worship 


1939 Dig Col 142 AiyaNACHARIAB n SaDA /fW »« forma pauperis 
GOPACHAKtAR 189 1 C I90-1S B M 183 I A plaint in a suit ID / 


71 0 L J 190 

~S lOr— Priority of suits— 'Test— One tf the suits 


189 1 C 190-lSB M 183 A plaint in a suit in forma pauperis should be deem 
■Applicability and scope— ‘Matter in ed to have been filed when the application for leave to 
issue’’— Meaning— Suit and appeal concerning same »ue as a pauper na« presented and not when the Court- 
plot of land boe in respect of rents of different periods- fee on lejeciion of the application naspaid Same 
bcay— If to be granted See 1939 Dig Col 142 considerations would apply in deciding the question of 


MUNUSWAMl MUDAUAft-O RaOHUFATHI 


HUFATHl priority for purposes Of S 10 C P Code as betweetr 

AIR 1940 MAd 7 •*<> sorts one of w hich is filed in forma pauperis {Zi i 

Art SM"! ut Utsan and yorie JJ ) RAISUDDIS 1 BaSTI SUGAR 

p r^e l/oroeud MILLS. LTD 390IC 108-18BO 113 = 

on ^^t-ZtdZtL 1910AWB (0 C) 360-1940 O L R 634- 

i . Ir^^/e. ZI.7 1940OA 760-19400WJf 784 = 


S 10 and SuccesBion Act a925) 3 295 

—Applicability of S \0, C P Code, to proceed MILLS. LTD 
ings under S 29S of the Succession Aet—Apptieotions 
for probate and caveats filtd m different Courts ondif 
ferent dales — Which of the ft al suits ts *pr/vioiiily m „ 


both Courts on different dates and an application nas I — — S ll—Reiludieala 
- ‘ »- n — • ♦>— I Adveree sodlag 

AppJicabUftj 

• Casss of actlOD different 

Canse of action game 

■ - Co defendants 

Compeient Court 
Compromise decree 
Connected cases 

might have chosen to allow the proceedings to become Decision on question of law 

contentious It was further held that the only dale Decree on award 

which could be regarded as the date of institution for the Directly and substantially in issue 

purpo*^ of deciding which of the two rival suits’ was Dxecotton proceedings 

previously instituted’ mn«t be the date on which the Findings 

petition was filed The principle governing such cases Heard and finally decided 

wav stated by his Lordship to Le that any applicttioa ..-xv- 

wl ich is sabseqoenily converted into a plaint or is to be " 

Jieited as a plaint and the foundation of a sail must be ■ 

cop‘!d«red to date back as a plaint to the date on which .i 
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C T CODE (1908). S 11 
Flea or res JaOlcata 
Prior declsloQ 
Best suit 

BepiesefitatlTe suit 
Same parties 
Scope 
Expl IV. 

Expl.VL 

— S 11—JJttrsf /thJiHf^Uttrf fat’tfraUe-—// 

can eptratt at res judicata 

A judgment against which apart; has no right of 
appeal because the decree was In his favour though some 
of the findings weie again<t him cannot operate against 
him as r-rr roifird/j. (.TeMe 7 ilf) 1 HUNNAI t NAR 


lyjy Oig Lol 14J CHINhAPPAVAN » NaraYANA 
PATTAR 187 10 852=12 RM 761- 

AIS, 1910 Mad 69-(1910)l KJ. J 143 
8 11— Applicahililj— Dispute UD<.er Coopera 
uve Societies Act — Second award in respect of same 
debt— If nullitj— Bar of rti luittata Stt BtHAR AND 

Orissa Co-operative Societies act S 48 


8 W'^CauH ef aetitn dtfftnni 
The deciiion m a prior *011 cannot bar the filing of a 


O P CODE (1008), 8 11 

PlLLAir TiiaiaMMAL. 18910 21 s- 

IS 200 = 1910 MW 632 
■ — S 11"C<> difindanti — Rea judicata— 

—ParlilitH luit—Rutun—Dtftndant claiming thare 
' g , n / I " t giving cxprctt 

■ "oT ntcettary for 

• ,• m • ret tuduaSa as 

between co-defendants if ( 1 ) there has been a conflict of 
intere*t between such co-defendants, (2) it wasneces- 
sarj to decide the conflict to give the plaintiil the relief 
cUimed by him and (3) the question between the co> 
defendants was finally decided But a partition sou 
differs very materially from an ordinary tiilesoitor 
• m . ition suit stands cn R 

• . asuitfor money or 

* • • ■ here the defen 

, . r partition of their 

♦ ■ ■ be given to them 
their shares must be ascertained In snch a case there 
u obiiouMy a conflict of interest between the defendants 
and between a particnlar defendant and the plaintiff A 
defendant who a<ks for bis <hare is entitled to <ucb 
rel ef and when a decree IS drawrn up he can take steps 
to enforce such a decree in much the <ame manner as if 
he was a plaintiff Where a defendant in a partition emt 

• and pleads what his 

• iterevf and when an 

. the owner of all the 

• m that IS an express 

aujuuiuuui ai u opeiaies as rex /<A/;rdfd in a separate 
<ait altbcogh the deciiion might not b* neceuaiy for 
the pu po<e of gran mg relief to the plaintiff {fiarfutt 
C J and ifjneAjr Lah /) HarihaR BRASAD 
SisCHp NARSINCH PKA5AD SlSTK 19 Fat 639 


— S 11— Competent Couil— Meaning of See 


tudi ata because it does nor follow that if ; 

IS ancestral the other must also necessarily 

facts of ea h holding have to tie examined independently ■■ '8 11 — Cew^rrmr Cemri — Mtomng -Cempt- 

(,Salhe Jlif) Ga>ESH SINCK t KaPILDEO SINCK tency uf Canrt — Reletant pnnt af time 

ISIOBD 171—I910AWB (BB)219 | The words competent to try 'och sub<equFrii suit' 


plaintiffs were not gi\en an> relief as they failed to 
establish their title and therefore the question that arose 
between the co-defendants was not decided canrot 
operate as xxx tndieata in a sub'equent suit {.Ifeight 
y) AfATOr MaUNGEBaU 1901.0 609- 

ISBB 8G-AI£ 1940 Bang 186 
■' S 11— Co defendants- Axx ludicala—QvttdX 
tions— /’rtf forma defendant not conteMing but supjiort 
ing plaintiff » claim— Di<missal of suit— Deo'ion— If 1 
exx tudicata See 1939 Dig Col 143 APPASAMt I 
Y. D 1 ^ 0 — la 


point of time with xefercnce to which the competerc; of 
the Coart that decided the earlier suit to try the sub 
sequentsait IS to be deteimioed It is however cear 
that the question of the competency is to be judged either 
by reference to the date on which the earlier sait was 
filed or by refeience to the date on which the subsequent 
Suit was filed To hold that the competency is to be 
lodged by reference to the date of the institution of the 
I Subsequent suit would lead to anomalous and startling 
lse*olts Akmtd and I’erms //) SaF 
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C P CODE(1S08),B 11 

NASiB Khan v kutbunnisa. 

1940 A w E (H 0 ) 604=1940 0-A STS-- 
1940 A L J 679 

—— 8 IX—CempiUni Court — SmaJt C^uteC^rt — 
— Dtcuton m rent tuit that Unantv 
P Aet~lf ijn claim tn suhscjucut 


previous rent suit declaring that the te 

by the T V Act, as the Small Cause Cua . 

diction to try the subsequent title suit {Sen J) 


Pashpat Pratap Singh Udai chan pratap 
biNGH. liLtielc 763 

— S 11— CflKXfeterf tdrer— Saw* tmdtnct—SmtU 
ludgmcntSttiratc ZliretiSM? of one for in i 

tuffilttney of teurt eptretet at res judicata as 


V RAM SaHAI 1940 a WPl (BJt)125-l 

1940 OA. 777=1940 BO 374= 
1940 ALJ (Sapp 124, 


C P. CODE (1908). S 11 
^^bere m a prior suit by the mortgagee for possession 
of the mottgaged property, it b^me necessary to 
decicte as to the amount doe on the mortgage and the 
gamdneAasin fact deiennmed, It noold opera’e as 


— S ll^Vireel/y and substantially in ittue — 
ion of some lands under agreement to 
< upon ether lands of same ozener— 
i a quistttoft proceedings in resp et of 
n/tmg that he is tenure holder — //'res 
Jodicala tn suit in respect of former lands 
Where a person is in possession of certain lands be- 
longing to another under an agreemnit to lease, and ha^ 
also encroached upon other lands of the same onner and 
is vrrongfolly in oossession of such other lands a finding 
Inland acquisition proceedicgs «ith regard to the 
latter land that the person in possession L« a tenure 
holder cannot operate as res ludieata in a <uit for 
eiectmeot with re«pect to the former lands of rebich he 
is >n possession under the agreement to lease (ffarriei 
C J and hlanohar UU J) SHIVa PRASAD SINGH 
r ManDIRa KUMAIU Cbbi 190X0 681- 

l3BP212=21PatJ.T 277-AI3 1910 Pat 4SS 
S \l-^Bx'eiitioH proeeedingi^Certain ebitetieii 
It execution not raised m first applteaUen^^uek ob/Ci 


tan he reconsidered in 
action — Rtlevaney—L 
tiff to sue alone — It 


to sue atone or not IS a mixed question of law and fact ACHA MUNaWAR Ali KHAN 
and a decision in respect Of it must operate as res 12 E L 43 

In a subsequent suit between the same parties. ^ 11— ffaecuiiw *: 


ction 

tlKu U1 kuv pliliaple 
Se«,/J) K G M 
■ CHOWDHURY 

41 C WK 749 
gs—CoHilruetive res 

iieata apply in execu- 
yes open undertakes 
a posi 

] a substantial 
reprobate It in 
re agitate the 
. VF HUSSAIN « 
18610 881“ 


12 EL 436“AIE 1940 Lab 7 
11 — Exicution proceedings — Coiislruiiite 


C I Code Sch II. para 20 
———8 Directly and s 
Delermination of amount due 
(or poeitiiion—SuhiequtHt tutt 
deeiuen at to amount due if re* 


tive ret /udieata h applicable 
to this extent that where a 
iseallhis objections to the 
n exetuiion made by the decree bolder 
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C F CODE (1908). S 11 

ftmhmi./'i DULA BiBIr PAKUANANDA DAS 

188LO 672-13nP 17-6BB 711- 
AXB 1910 PAt 251 
' - 3 il—Fneulifin prMMJtnp—CcHstrueUcn M9 


1 be decision ot a Court to conbrm an execution aale 
operates at /Wire/d against a juJgnient>debtor who 


O P CODE (1908), 8 11 

DAULATKaMv AttANT RAM 

187 1 0 165-12BL 411-A.IB 1940 Lab 67 
'3 11— Execution proceedings— Flea of adju't 
• * ' • ' ' ' . '’ejection on the 

• , * eal— Ground of 

• • ■ ■ ert execution — 

* . • Set 1939 Dig 

:.U ^Aii uAi^iiA Ki.JII.A V MT BECHKI 

DEBt 18610 1B7-12BF 456 = 

6 BB S02=AIB 1940 Fat 56 


52LW 416-(1910)2MLJ 487 I 
— ' 8 11— preeeiJint* — Cmitruettv* res | 
judicata— OireefiM net laiei at tarlttr tlagt af ttwtt 

■ splies to execu 

■ • . the omission 

• • )QS application 

for execution but only at an earlier stage of the same 
execution application makes no difference {.Sktatf y) 
BISHAN bINCH I- JAISHIRAM I 88 IO 207 = 

12B.L 613=42PLB 189 = ALB 1910 Lab 161 
- ■■ >8 ll— £x<r«tien fraeeetittff—Cttiitruetit* les 
judicata— af Itmiialion 


S 11— Heard and finally decided— Abandonment 
of daiin by plaintiff 1939 D g , Col 149 T^AND 
, UtLii Uashmi 167 LC 865=12BL 600 

■8 W~Hea'd a>td finally decided— Ccimeeied 
eatet— Appeal in one only— Effect — Suit on mortgage 
after mtedveMey of mortgagor — Application ty Offieta 
Receiver to tel aitde mortgage — Decree in suit and 
dumutal af appltcatign— Appeal by Official Rectner 
agaiHit duminat of application alone— If res judicata 
— Provincial Insolvency Act, St 4 and S3—Stope 
Appellant nad a norigaee executed by a person who 
sub<«^enily became insolvent The moiteage was 
— n ’■» J s >- as 

II 

• ite 

• ng 

. • • er 

. . . 4 


42PLB S71 

— —3 IX— Execution pro e lingi — Di/ferent ob/ec 
tion at different stage— If can be raised 

In the course of the <ame exo 
different objection can be ralsec • ' ■ 

thereof (Dm MoJiamed / ) C ■ • • 

Society 1/ sundarlal ; 

12BL 409- ' s . 

— — S 11— Execution proccediigs — xiiuiiigiu tua 

r«y»fa/j— Sam»ne«s of subject matter — If necessary 
See 1939 Dig Co! 147 Baldev SisrH v SUER 
SlNCH 18SI0 609-12BL 306 

—— 3 II— Execution proceedings— Order* ii»— 
^\hen not res fudscata See 1939 Dg, Col 148 
MAUNOMaUNCp V V R CitETTVAR FlK»f 

lOlOBsmgLE 82-185IC 70-12BB 178 

— —3 11— Execution pro'eedings — Order tinder 

O 21. R 48 -Subsequent application contesting its 
val diiy— If barred S c- i isu it 

tjn t> Saw Eu iioKE : : . * 

— 3 11— Executio , !■ ■■ ■ 

O 21. n 58 summarl ' 

under S 47— ifeompe ■ 


luai II e V.UUII eaecuuag me uiuilgagu ueuee was bound 
to gise effect under S 4 of the Provincial Insolvency 
Act to the decision in the insolvency inquiry 

sj • , /«> V 1. . V 1. decree of a com 
bich had not been 
* ire become final the 
• gnised it and given 
* and dismissed the 

• ■ ■ ■ 2) that the mortgage 

having been executed more than tvro years before tbe 
date of the insolvency S 53 of tbe Provincial In'olveney 
Act did not apply, and the only order that could possi 
bly be pas ed under tbe Act to set aside the mortgage 
must be one under S 4 of the Act (3) that it could not 
be held that the subjen matter of S 4 was one with 
I which the Insolvency Couit alone was conceined, and 
' that the exifirnce of insolvency proceedings did not take 
away the Jurisdiction of the ordinary Civil Court , (4) 

I that the Uistrin Judge was not competent to decide an 
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0 P CODE (1908), S 11 


18610 1‘15='12BL 367 I 
— — ~S 11— Heard and finally decided— D cree for 
cess under Eengal Cess Act — If final on Question of 
defendant's status— judtcAti in subsequent soil for 
ejectment Set BENGAL CESS ACT S 41 (2) 

21PatLT 277 

■ ' S 11— Heard and finally decided — Malabar 

kanora— Suit for redemption by holder of melcharth— 
Decree allowed to lapse— Fre«h suit by subsequent 
melcharth holder — Maintamability Ste MaLABaR I 
Law — Kanom S11>WS€9 

" “ "S W-^Htard and finally Jtadtd—Sttand tut! ' 

for redentpitor— Usufructuary mertgjgt—Prter suit i 
for redemfUou —•Prehnunary detree — Final decree dtt 
missing suit for non payment of commtsstOH fee — 
Second suit~lf tarred 

A final decree of 19(9 in a *ait for redemption of a 
usufructuary mortgage which orders the suit to be dis 
missed ouing to non payment by the plaiatifit ofihefce 
payable to the commissioner appoinled to take accounts | 
IS not one which either in terms or by implication es ) 
tinguish the right of redemption although the prelimi 
•■ary decree does provide that on non payment of the 
money fixed within the date fixed the right of reoemp* | 
lion shall be lost or that the pU miff shall be debarred | 


under O 33 ft 8 CP Code {Pandrang Pmoand \ ( 
Abdur Fahman J J ) 

Sriranoachakiar • 

— — S 11— Heard and 
Hindu father and sons— 

passed against father alone— Effect of— bon’s shares— 

If can be proceeded against in execnCion See HiNOU * 
LAW— Debts (1940)1 MLJ 363 - 

— — S W— Heard and finally deeided—Suit dtt ^ 
missed against one of tu/o dtfendanit~Denuon not 
appeiled against~Deeiiioii if liable to attaei on appeal J 
from decree relating to other mattere left undecided ® 
A decree holder institute I a suit under O 21 R 63, ^ 
C V Code, against father and *00 for a declaration that 
the son bad a saleable Interest in A, B and C properties 
and that all the three properties were liable to attach 
nient The suit was dismissed as against the son in t> 
respect of all the properties and against the father in 


I 0 P CODE (1908), 8 11 

' ' ' I . .1 , • ftjs a composite suit, 

■ ■ tiers in wbi^ different 

• • • • 'no defendants, It was 

■ to decide the dispute 

* rties separately {Tek 

. ■ Sain Dass Chawla 

I V U/aoar Sjnch IDE (I640)l.ab 171“ 

186IC 646-12EL 435=42PLE 707= 
A IB 1940 Dab 1 

■ ■ S 11 and O 9, B -Heard and finally dead- 
ed~Sutt dismissed refustng plamUfTt advocate r 
prayer for adiournment — Adtnate laitngna futiher 
part ttt proceed mgs^^les judicata 
I If an advocate for a pUintilf merely asks for an 
. adjonrnitient on behalf of bis client, and on an adjourn 
I ment being refused takes no further part in the proceed 
(ngs, the plaintiff cannot beheld to ha\e appeared 
> I Within the meaning of O 9C P Code, and thedismis 
sal of the suit in such circumstances falls within the 
purview of O 9 R 8 C P Code, and does not operate 
res ludeeata {Panekrtdge /j ItlS^^A NATII v 
GOSTO tiEHARi 44 0 W N 676 

1 ■■ S,ll-~Litig3/i'ie unler the eame title—Suit on 

ntortgage by atugree under unregistered deed—Dtsmts 

• eal — Fresh suit alter oitaining registered deed of assign 

• j tnene—Jf barred 

j 6 II nia<t be read as a nf ole and the nords "htiga- 
ting order the same title ’ mu*lberead with the words 
**No Court shall try any suit or issue in wbi h (he matter 
I directly or •substantially in issue has beer directly and 
1 substantially m issue in the former suit A purchaser of 
’ biought a s lit on the 

mis*ed for want of 
ongage debt Sub 
based essentially on 
a registered deed 
isn issat of the fir«t 

I by ret /udiea/a 
(AND ISSAHOAS s 

I UDHOMAL A I B 1940 Bind 22r 

proceed ings—ProceediiiB 
)f fact in~Pe /udieala 
VESWAR BANERJEE V 
ZC 98=12 BC 442 = 

• =AIB I''40 Cal 16 

S 11 — Parties and their representatives 

— Decision as to leffal re/rejentofite — If res judi 
cala 

An order that a certain person shall be brought 
. on record as the legal representative of a decree- 
holder, IS not a decree and does not operate as 
res judxcata {Pollock, J > Svleman v Abdul 
Shakoos. 188 I C 292^12 R N 328= 
1939 M L J 577= AIR 1940 Nag 99 

— — S ll~Plea of tn }adicala-^Azailaiiliey-—Bea 
tans for declining tnrisdiehon—lf decisions 

A Court which declines jurisdiction cannot bind the 


CouB An appeal from itiis Oecree laj 

the Code but no such appeal was filed 

of I mitaiion prescribed by law and the ■ 

had become final and was not liable to 

from the decree relating to other matters wnnn nau i 

been left undecided J 


ch it was incompetent lotry 
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<3 P. CODE (1908), B.n. 


]0 P. CODE (1908), S. 11. 


AXE. 1910 pr 
• S . 11 — ef res Judical * — If 
fer fin! Iimt in afpeit er neend appeal. 

Tbe pie* of m ludieala can be raise- 
time in appeal or eren in second appeal 


I ■ 


property, tbe amoant so fixed by the decree operates as 72 C X J 99. 

f<r ludieala in a subsequent suit for redemption by tae ' S W—Scffpe — Imelvency peaceedinp—FiiidinB 

purchaser of the equity of redemption {.ita u! Hatan that (ertam person n net Partner ef mioltent firm-—If 


and HamiHen. jj') SHEO KUMAR t- MUKMU 
SihGH. 19400 W.N.601- 

1010 O A. 676 >-1910 A W.B (0.0 ) 340. 1 


ludicata against alt trediteri—Officiai Asttpnet—ff 
represents ereditors for all purposes 
There can be no doubt that S II, C P. Code, is not 


binding 
ssignee 
n insol 
St and 
UN/AB 


DIN MlAV hAKUTENNLbA UIBI 19010 82^- 

710LJ 232-AIR ISlOCal 347 
S 11 — Representallt’e tutt—Kepresenfor alan 
densng sutt—Xipresentee net made a partj to the suit— 
Fresh suU hy represeatee, if tarred by res judicata. 

In a representatire suit onder O 1, R 8 C P Code. 


xumHj *iui-~s.aAuUi xio~Aaj 1 luxU Cal 225 
I ' — ■'■3 ll—Seope—/nnt m pre.tedtHZ decided iy 
I final order — Peu/er of suceerdmg tsedpe to reepen issue 
I m same proeteding at later sta/r 

b 11 IS not exhaustive of the principle of rrr 
I When an issue in a proceeding has b^n made the sub 


a Judge who is trying the case and not a decision by one 1 
of the parties to pursue the matter no furtber 
(.Reberti.C J end Blogdin, J) ThAIYANAI ACBler 
RAUANATiiANCHETTYAR 1940 BugXB 613 I 

S 11 — Same patlie*— IIt‘E*tvui under thesame I 

title — Prior suit for redemption of mortgage on ba«is of I 
purchase from nearest reversioners of morigigor — Find I 


—Dirmiisal on ground that plasntsff Vsatossly benami 
itiS and that transaction was only a mortgage and not 
Mfe— 3'i(4irftwiir cKir 4y benamidar and real ovsnerts 
tnforet mtrtg3g,—'^t\ judicata— 3a»r/ parties, 

A btoughi a Mil for declatatioo that he was owner of 
certain immoTable properties covered by a tale deed 
and that be was m possession as owner, and also prayed 
' I ' ■ ■ a • lost, be iboold 

• I ' ■ ■ as dismissed on 
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C.P CODE (1908). S 11. 

mortgage. SabseqaentI; along nith B^C and 
brooghc a salt to enforce the mortgage as mortgagees 
The defendants raised the plea that the decision in the 
prior salt operated as res tudtea'a 

Held, (1) that though the right sought to be en 
forced in both the suits n as based on the same doca 
ment, the nature of the tno suits was entirely different 
and the tno suits were based on two different titles and 
constituted entirely different causes of action, and it was 
not obligatory on the part of the plaintiff in the prior 
suit to iom the two causes of action, though it was per- 
missible, (2) that S 11, C P. Code, did not apply and 
the plea of bar of res tudteata must therefore fail 
[_fCania and ^asseeJ/m, //.) GURUSaMCaPPA 
BASAPPA V Baslingappa Basappa 

42 Bom LB 470-AIB. 1940 Bom 311 
- 3 11, Expl lV—Apfilteaii/iiy~Tsl/e fit trans 

(tree from Hindu vitdcns admitted 4y lamtardar m 
suit fer prafitt—Suhtegueni suit iy lamiardar as revere 
Stoner of estate, eigamst transferee, for potsesston, tf 
barred. 

Where the transferee from a F '■* - j - 'r 

lambardar (who happened to be 
heir to the husband of the transf 
the lambardar admits the claim, 

Ezpl IV to S, 11 C P Code operate as res tudseata in 
a subsequent suit for possession against the transferee 
by the lambardar after the death of the widow as the 
reversioner to the estate, for it n as open to him to have 
questioned the transferee’s title in the profits soil itself 
(fViyegi, /.> BALARAM JairaM PaTIL V KEWal- 
RAM. 1910KLJ 499 *• A IB 1940 KAS S96 


1 O. P. CODE (1908), S. IS. 

I - — 8 11, Erpl IV — Might and ought — Mortgage 

suit-^Defendant claiming title paramount— If bound to 
set It op. See C.P. CODE, O 34, R, 1. 

' A I B. 1910 Siod 103. 

I 8 11, Ezpl, IV — Might and ought — ^Title suit 

I for pOMCssion dumlssed— Subsequent suit for redeinp 
I tion of mortgage — If barred. See C P. CODE, O. 2. 

R 2 AND S 11. ExPL. IV I LB. (1940) 1 Cal 514. 
I — — S 11, Expl. IV —Mortgage suit — Defendant 


8 11. Ezpl IV —Rent suit— Denial of relation- 
ship — Prior rent decrees between same parties — See 
tudicata. See 1938 Dig , CoJ 207. SHEORASf v MUL 
CHAND I L.B. (1910) Nag 181. 

— ■'"“S 11, Ezpl VI — Joint Hindu family — 

Interests of member represented by manager of its 
braneh—Deetston tn suit if binding on that member 
Where the interests of a member of joint Hindu familjr 


AIB 1940 Lah. 190 
8 11, Ezpl VX—Beverstener—Veeree obtained 
ip, in deelaratery siiil—’Hii status as next heir—tf 
res jodicata 

A person who succeeds m obtaining a declaratory 
decree that an alienation made by the widow of the last 
realeh^der will notaflect bis reversionary right*, need 
I not necessarily be the next person entitled to suecwd to 


uuiituuuuii AUi anil tUe (iciree-holcler later on objects i 
an the ground that the jodgment'debtor is not a ‘debtor’ . 
witbm the meaning of the Act Such a plea is not I 
barred by Ifie principle of constructive res /udieata, \ . 


lS—Scope~^5uit on fsretgn ludgmenl— 


sole foundation 
must be such as 
{CAatter/i and 


plea finni 
infer that 

C.J. and 




live plea . ■ ' , ■ 

railed, . ■ ■ ■• • • 

The question whether an alcemative plea ought to| 1S7 I O 67»12BB 404 

have been made a ground of attack depends on the facts | — — S. 13 (a) (b) and (d) — Foreign judgment — 


the main plea a 

be said that the • ■ , i 

raised id the pr ■ 




■ 

- ^ • against 

uhsequent 
, • r inquiry 

^rmation 

-iidiction 
t British 

■ ’ 1 -1 1 . s 


. 

- 


1 who were carrying on 
h India) brought a 
'OQft for breach of a 
who was a resident 
n British India. On 
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1 O P. CODE (ISOS). S 20 


C P CODE (1903) S 13. 

10— 3-— I934,they obl»ine<l an /.r decree In Ch * “** » « • -• - » •' 

dertia^ar (or Rs 800 and odd against the defendant ' 

26— 5— 1934, in accordance with the procedure ol 
French Coarts the defendant was notided of this deer 
and on 26—6 — 1934 the defendant filed In the Frer 
CooTt an ' opposition", a form of proceeding 
French Courts partaking of the natare of a rehear u(, 

application but apparenilj wider In scope, Since upon 1 ■—S IS (b)—Ei parte nar «/> m/n/r 

such application the French Courts re consider the case | An tx farte deci<ion niay or may not be on the merits 

on the merits and do not confine themselves to the I ‘Hie mere fact of its being ra- ftrftvnW notjustifya 
question whether process had been properly served On | finding that the decision was not on the merits The 
’ 1"’' ‘-a **«« formally passed, as a 

• • ■ • . • . ally, or whether It was 

• ■ ■ . ■ truth Or otherwise of 

• • • and Mtrtditk //) 

• • . ■ 1901 0 B46= 

. 7-.1910P W.N 768 

*■ •• " J«** t—Mtantngef, 

• ■ ■ ‘ foes not mean Priti'h 


elusive, because it had not been pronounced by * 
of competent jurisdiction that U ‘ « ■ . • 

the merits, and that it bad been . 

w as found that there was no frau 
dant did appear before the Frenel 
Htli, (1) that tnma (atu it mi 
the lodgment of a French Court 
would based upon a consideratic 
clatm, because that was what the 

Procedure prescribed by Art 434 and since before | 

ludgment the plamliB s pleader was 

letters of the defendant forming the h * 

tract were considered the tt ftrt, • 

clearly one on the merits (2) that the 

later in the ' oppoiiiton’' application o 

wbkh was wider m scope than that 

ipplication in Briti'h India and in whn 

himself raised the issue of merits * 

merits, (3) that though the defendant 

in Chandernagar and bad not in any 

the French Court at the lime of the tx 

and therefore that judgment might beheld to be with 

out jurisdiction yet the second jurigment passed after 

reje^ion of the defendant’s ‘ opposition’* application 

w as clearly passed with ]uii<diction because there was a 

voluntary submission to junidiclion by the defendant 

before It was paxed Since the defendant bim'ell in 

fact asked for this decision and was prepared to take 

the benefit of it if the decision was in his (avoor he 

must be prepared also ti be bound by it if it went 

against him, (4) that the second judgment could and 


it-’/iJvj’iijft ti/H/errtd t 


aoelU 4ei>-ioii A ^omUAJaJ 11U« 
1810 A W S (H C > 109°° A I.S 1910 AU 205 
•— B n—AfflicaMilf— Application undtr Para 
70(2} Sek tI—/uriidielion--Pr9ptrtyntiiale wtfktn 
tkt innrdietiOM a! imral Coiirti~-/uriidietton to tnttr 
tarn and tlial •antk appheaUen 

The intention of Para 20(2)of&cb II, C P Code, 
is (hat applications Coming thereunder should in every 
way be treated as suits and the procedure applying to 
•uHs should apply to them S 17 of the Code is one of 


framed and decided was irrelevant unless it could be ■ depositor for repayment— Forum .Trr Banekr ,tM> 
shown that that failure brought the ease ^ | Custo mer. 1940 A W£ (H 0 ) 72. 

• r > , , <s .1 c^T. " •*** '• • ffff atioxnt dur—~ 


its office at Lahore 
Meerut as the chief 
elkband 
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C P CODE (1008) S 11 
mortgage Subsequently/?, along with B,C and ^ 
brought a suit to enforce the mortgage as mortgagees 
The defendants raised the plea that the deciMcm in the 
prior suit operated as m ludtca'a 

(1) that though the right sought to been 
forced in both the suits was based on the sane doco 
ment, the nature of the two suits was entirely different i 
and the two suits were based on two different titles and I 
constituted entirely different cause« of action, and it was I 
not obligatory on the part of the plaintiff in 
suit to join the two causes of action though It 
missible (2) that S 11 C P Code did not 
the plea of bar of m lujieala must ther 
ifCanta and f'atsofJ/to, JJ ) GuRUSai«CAPPA 
BaSAPPA V Baslingappa Basappa 

42BomLE 470-AZB 1940 BoQi 311 
■■ —3 11, Expl IV — Apflieaii2ily — Title of troMt 

ferte from Hindu viidam admitted hy lamtardarin 
juit for profilt—Suhuquent luit by lamhardar at rner- I 
Stoner of estate, against transferee, far fiatsestioa if I 
barred I 

Where the transferee from a Hindu 
Umbardar(who happened to be also 
heir to the husband of the transferor), 
the Umbardar admits the claim it woi 
Expl IV to S 11 C F Code operate as rei tudicata in 
a subsequent suit for possession against the transferee 
by the lambardar after the death of the widow as the 
reversioner to the estate, for it was open to him to have 

? oesttoned the transferee's title in the profits salt itself 
Hiyogt /) BALARAM Jairam PaTIL V KEWAL 
RAM 1910KLJ 499-AlJt 1940HaS 396 
— -S 11, Expl W &iid 0 F Debt ConclUatlon 


, a P CODE (1908) S IS 
» ■ ' —8 11, Expl IV— Might and ought— Mortgage 
suit— Defendant claiming title paramount— If bound to 
set It up. ,y«CP CODE, O 34, R 1 

A ZB 1940 Slsd 103 
— — B 11. Expl IV — Might and ought — Title suit 
for possession dismissed— Subsequent suit forredemp 
fion of mortgage — If barred See C P CODE, O 2 
R 2ANDS 11, EXPL IV I LB (1040)1 Cal 614 
■■ - 3 11 Expl IV —Mortgage suit — Defendant 


-S 11, Expl IV— Kent suit— Denial of relation 
ship — Prior rent decrees between same parties— /Pr/ 
/udieaia 1938 Dig Col 207 SHEORASf e MUL 
CHAND I lb (1910) 181 

~ — 3 11, Expl VI — /mnl Hindu family — 
I /nt'rtsts of member represented by manager of hi 
, hranek—DeentoH in suit if binding on that member 
Where the interests of a member of joint Hindu family 

. 

■ SA 

AIB 1940 iiah 1^0 
”fl 11 Expl VI — Kevemcner — Decree obtained 
bf in AetlaraCory tietC—Hti etaiut at next beir'—lf 
tes judicata 

A person who succeeds in obtaining a declaratory 
decree that an alenation made by the widow of the last 
I male bolder will not affect his reversionary right*, need 
I not necessarily be tbs next person entitled to succeed to 
I the property after the death of the widow, and lbs 


Conahalion Act and the decree holder later on objects ■ 

on the ground that the judgment debtor is not a debtor’ I 

within the meaning of the Act Such a plea is not I 

barred by the nr nciole of constructive res ludieala i 

unless It is cl 

that in fact 1 

failed to rais 

was made 

plea as const 

plea firmly b 


— — S \9—S(oPe—Suit on foreign ludgment— 

Nature of relief 

Per CMteni /— S 13 C P Code simply says that 


S 11. Expl VJ— 'Might 

hte plea m onsitlenl vnth mam 

The question whether an alCe 


igment — 
against 
uhsequent 
r inquiry 
frination 
risdiciion 
British 


rrymg on 
rought a 
each of a 
i resident 

dia 0“ 
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C P.CODE (190S). 3 13. 

10—3—1934, they obtained an tx parte decree In Chatt- 
demagar lor Rs.800 and odd against the defendant On 
26— 5— 1934, m accordance with the procedure of Ibe 


O. P, CODE (1908), S. 20 
natnra* ' • " ' 

Sahu • ^ 


12EJJ401 

■ ■ 1 . - « 13tb)—Ea parte — If not onmerUt. 

.. ■■ decision may or may not be an the merits, 

■ i •• • . 'efactof Its being « pirteviH notjustifya 

qaesttoD srhetber process had been properly served On I finding that the decisions as not on the merits The 

. 1 ., . 1 . - - ‘ —At .• n -,1 formally passed, as a 

. / . . ■ « • . ally, or nhelher It was 

. t troth or otherwise of 

. * and Meredith, //,) 

• • " ' . ■ 19010 645-> 

■ . • ... I ■ 7=1910 PWJI. 758. 

that the cause of action had arisen on 23— 3— 1935, the j ' ■ U. 13 Id) — Natural fustiee— Meaning of. 
date on which the judgment was passed in the ‘'opposi | '‘Natural pstice" in S 13 (if) does not mean Bricisb 


was fonnd that there wasnofrand and Ihatthedefen 
dant did appear before the French Coart 
Held, (1) that faeu il might be prtsamed that 
the judgment of a French Coart in an expartecut 
would ^ based apon a contideiation of the tiuth of the , 
claim, becaase that was what the French Code of Civil 
Procedare prescribed by Art. 434, and since before 
judgment the ptainliS's pleader was beard and the 
letters of the defendant forming the basis of Ibe con- 
tract were considered, the ex p\rte j 
clearly one on the merits, (2) that Ibe lu • 
later in the ‘‘opposition" application of 
wbiwh was wider in scope than that < 
application in Criti<h India and in which * 
himself raised the issoe of merits, wa< 
merits, (3) that though the defendant w * 

in Chandernagar and had not in any wa 
the French Court at the time of the ex > 

■ , ■ • . ter 


Aoluntary submission to }uTiidiciion by the defendant 
before It was pa«ed Since the defendant biin<el( in 


proceedings are opj^ceed to nataral justice {Chattern 
and Meredith, /J.) WaZIR SahU r. MUNSHl DaS 

190IC «5-7B.E S7 = 1910P.WJr.758. 

— 8 16— "Conrt of the lowest grade"— Meaning of 

—If inclades village Court goveroed by spenal Act. Set 
Liuitatjon act, S 4 (1910) 1 U.L.J. 220. 

— 8 VJ—Adtantage eanferrtd hy—li'hen tan te 
availed of. 

Where a plaintiS has Iw 0 or more causes of action in 


188IC 486=13BJl 25=1940 A.LJ. 110 = 
1940 A W.B. (H C ) 109= A IB 1940 AU 205. 
S n—Apflieahlit;^— Application under Para 
20(2), Sch /I~/urifdiction — Property niuate Vnthm 
the lurirdietion of eneral Court! — /uriidietion to eneer 
lain and deal with application 
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O F CODE (1608), S. 20. | C. F. CODE (1608), 8 22. 

appointment was made at Lahore and all the payments oitatn'd at cne (lace—Sutt te set aside m anotker place 
were to be made at Lahore and all accounts were to be ^JurtsdnUan of Court at tatter place— Proper 
rendeted at Lahore. Subsequently disputes arose be- forum. 

tween the parties and the appointment was cancelled. Plaintiffs who resided and carried on business within 
The Company instituted suit at Lahore against the agent | the jurisdiction of the Subordinate Judge’s Court, at .S’ 
for recovery of certain sum due by the agent executed a mortgage In favour of the defendants who 

Held, that cause of action arose at Lahore and the were residing and carrying on business in Bombay the 
Court at Lahore bad jurisdiction to try the latter suit properties mortgaged being situate m .S’. The defendants 
{_Din Mahomed, /,') LakshMI INSURANCE Co , LTD I sued on the mortgage in the High Court of Bombay 
V B K. Kaula a I It 1910 Itctb. 85 and got an ex parte preliminary decree. Thereafter. 

— S. 20 — Suttagamsl resident of //titan State— Ibeycauseda notice to be sent through their attorney 
Detree, if effective inthat Stile. lo the plaintiffs, by which the plaintiffs were informed 

An Indian Slate, like the Bhopal State, whose L^is- that the Bombay High Court would be moved for 


r ■ I .r. .._ 

• aside the 

■ ' turned the 

' ■ ■ ■ rt on the 

. (0 enter 

(1) that the receipt of the notice by the plain 
tiffs on IS— 3— lW9wai no part of the cause of action 
for the suit at all, and could not po**ibly change the 
Court either personally or through a properly constituted | venue of trial to S \ (2) that the cause of action set up 


g ZO—Sutt tor aeeounts against eomm/tston 
a pint— Plate of suing 

The general rule is that a suit for accounts against a 

. . . i-n ai a .. >k/, ..k^« .k. . 


wiieie lue pi«iiiiiu> cuum; ui aluoii aiuse Lwiiig 
Ikimbay. {Rasvtand and Chatter/ea,yj) SAMFAT 
LAtLo KaLURAM BRlJMOriAN 19510 1S3- 
1SBF.181-6SB 616*21 Fat, LT. 259- 
AlB 1640 Pat 444. 



- ~ -8 20 (x)— Cause of aetion—Suit to set aside I — ■ Bs. 22 and 2S—Seepe ef—Poiver of High Court 

datree at having keen fraudulently ehtained after de-\ to transfer ease Pending in a Court tuherdmate to it, to 
esgit illegal, fraudulent and a nullity— Deeree > a Suitrdsnale Court of another High Court 
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C P COnE(lS08).S 22. 

22 *fid 23 C P Code are concerned »Ith a case i 
\^here a platnriR has the cho^ice of Cno or more Coerts 
irt •»ih\ch hemay prop«5j inssnu^e a *a»t IftcasestO 
»rj>ich Ss 22 and 25 apply the power to transfet U con 
ferred by S 22 and the forum to which the neceseaiy 
appl canon has to be made is provided & 23 "Hie 
If th Coart has jurisdictton ie> transfer a suit pending in 
a Court subordinate to it ta a Coart saboid nate to 
Jinother High Coart fSfw, C J eaj BrU }) 
KAMt*.l\<l,AI DAfAf ZUMBFRCAL I90IC 4S9«=* 
1910 2tI.J 2S1-AJR 19j017asl-l5 
-Ss 22 to Zi^Trant/tr if 

•—BaUncte(<on fatenie 

In cases of transfer Iheconvenfenceof parties is tn 
dead a factor which enters into consideration, but the 
cotiveruenceot iMthpaniex have to be weighed and the 
-deasion would ottimately turn on the balance of con 
eenience A plaintifi ts tb« ^tnttnui htu end he baa 
41 fight to institute the suit at a ptace of kia choice 
here a deiecidanl wants a transfer it mast be seen 
wbecber ibe considerations of convenience are so over 
wlietming on the tide of the defendant as to override 
the claims of right (.Sla"i C J anA But J ) KaK 
HaJVALAI. OAQA » ZUMBgRtAL 190 2 0 439«* 
mQKX.-I 231«AIS 1910 Has MS 
.■■I HI . g Z^-^^fplKaSililY^Plta cf toanl tf tuttidte 
jitntaJn^ m iHt CMrt'^Trimftr tftanit arJtni 
S 23 C P Code postulates that the seveial Coarts 
concerned shrU both have jurisdiction Where a plea 
of wantof juiiadiclton <8 taken by &n« of Ibepartieain 
«fla Coart, an application by that party nnder b 2) (3) 
cannot succeed iffttltutr ani Beifai //) BabU 
tAZ. CfRDHARI JtALv KOTUMAL. 

WieA.W3 (HO)803-1910OJk t77- 
1940 A Z.J 611 

' " 8 21— rower of Chamber Jndge — Transfer of 

proceeding onder S 3l7 Socceasion Act S/t 1939 
Dig^ Col 155 GutATJ V REevES BROWK 

186 to 39*12 BZ. 3S7 

— — — S. 24— P/»rrr af troatfir^Sait Jiltd tn Camrt 
Jaiktnc tttanurf /uritdttlita 

Under & 24 C F Code, a tranifer cannob be made 
from one Couit to another unless the suit has In the first 
anst»ice been brought in a Court baving (onsdictioa 
There IS no reason to make a diftinaion betweea Jack 
■of Inherent jarisdiction and Ut)( ol pecuniary or lerrl- 
loriat or any other kind of jurfadiction in (hat Court, 
(7*A<>«jr C / aaJZta hI ffatait J ) KaMHaIVA LAL 
*■ IlAlttriAU 18S1C 467-12 B.O 213- 

1940 OJk 408- 1940 OWjtr <62- 
1940AWB {Ca)207-l9i0 OliJt 18- 
AIB lOlOOttdbl&l 

— S 24— Scope-Salt pend ng In Madras Court of 

Small Causes— 4pphcaM3n fylfigb Court for transfer 
to City Civil Court for trial along njtb suit pending In 
Utter CoMt—CoaipeteuCT— Madras Qty Civil Coutt 
A 1 and 5 Sff 1939 Dig , Col 155. Asouh 
K* tiYAfPA Ciigrri 

• ■'**-18«LO 


O T CODE {1908>, 3 35 


ditiim . 

f/igi tturl t* ireHUn 
J! 10—A tetui/f 

A suit ftiT a declaration and Injanction valneu . 
Ra 205 was filed in the J*t CIa«s Sob-JadcesCbtnt 1* 
was allocsted by him to the Jotax 4st Class Sab Jsdge 
‘OhdertiMtidMfordlMtibuUon of work Ssbseqwtiy 
4^ INttrKt ludge thecasewat senttoAe 

Ik 1340—13 


Court of the Extra Joint Second Class ''ub-Judge, 
attached to the tst Class Court By an ainendintnt of 
tbepIiiEt cetlain piopettj were newly included In the 
plaint, as a resoll of which the suit becane one b^ond 
his pecuniary JiitlsJiction He therefore sent (he Case 
Vnek to tfce isl Class Court ami reported the tnatter to 
the District Jndge who 'auctioned the procedure When 
the ease was taken »p the defendant pleaded that the 
Itt Class Sab Judge had no jurisdiction and that the 
onlyiegal way for the Second CJa«s Sob Judge wasto 
return the plamf tor prc'entat on to the 1st Class Judge 
under O 7 R lO CP Code The 1st Class So^Judge 
made & re/eience to the High Coutt under O 46 R 1 

///A/ (1) that the reference wa? incompetent and 
O 46, R 1 did not apply as the 1st Cla<s Sob-Judge in 
whose Court the suit was filed had jutudicuoci to try It 
and could not refuse w try it and his deasion ^ing 
subject to appeal no reference lay (2) (hat the case was 
one in which the High Court could properly take action 
IU9 mtla under S 74 C P Code, in order to save 
difficulty and delay and iiansfer the ceil to the Ist 
Class Sub-Judge for dispoaat (3J (hat the case was pro 
perly filed m the Coart of the 1st Class Sob-Jodge (4) 
that O 7, R fO C P Code, bad no application to the 
case as the suit had not bton filed (na wtong Court 
wiitioui jarlsdtctioci The amendment of the plaint did 
not make ]t R new suit and no re En<tituiion of the suit 
etasneensaty K.Braimfitl£ oni DivaUa //) BabU 
BHAI VAMAL ChAND V HlRAWI, VaSIAL CHAND 

42Bom.ZiB 109S 
— — S ZA—Traniftr iy fitfh Ctvrt tf inprigtt* 
tutttr ixrtuitta-^Trantftru Cturf, ff tkimtd ittt 
Umtartal tarttdtiiica 

Itlsisof necesaary that a Court to which a tut is 

transferred in Ihepropersenseof the word (tf, tTARS 

fenedbyihe High Coart under S 24 of the C^e) 
abooid have concutreot ttrmoiial Jatiadtction and the 
High Court may transfer a scit w a Ccort which hu 
pecuniary jirnsdiction though it may not have temtonai 
Jarisdittion to tty the suit {{«nc« wbeta caortguie 
salt or exectition proeeedingis transferred Boder bM 
by the High Court to a Coart which baa otherwise no 
terntonaljudsdiction.the Courtcan order saleoftbe 
property lying ouUIdeita local limits (dfyo Bm nnd 
itffreiy y/J U MauwcMaunO t- UNYO 
1S9IC 166 -IS a B 24 -AJIB 1940 Bang 133 

—8 54— ff'crtefar(XYmtntafmoniy‘*‘~Sfean>ne 

gf^lnUrtit ati dama/rt—Avarif af-^DitcttheH af 

Caarf 

The word 'money* m the secBon fhoali not be 
andentoodiri the hmited Mnse of an Ascertained som 
of money The eapression deaee for payment of 
mofiey” Is very general and must be ronstnifd su indud 
ing aciaimto unlijoidated damages and caonot be 
resinned mUa operation to a claim to liquidated 
damagn The tecnon leave# the ijuestion 0/ granting 
or refusing interest on ilamaget to the discretion of the 
^fifactlta aai tVatioadno //> EhaCWAVT 
Gutun o CancabiSak Rauoopau 

ISBomJiuB 7£0»A.1B 2940 Satn. 369 
*• 31 (8) «d 152— Scope and eRect of— 
alsBp or omission"— Deoee in accordance 
• ment — Osiisrion to award further Jntnesr — 

ent— Fowciscf Ccfori J«W39 Dir,Cc 4 156. 
NANAVAttr AUirAt O VEMUCORAtA PlUAl 
10 438-22&JM.644-A,lB 1940 Mad. £9 
i SS—C*rte~D rt miomtf tf tattutfts taatmaatJ 
M aat trafaia/J~Jf(aa ft atotrftd 

Where a party bad actually paid det money loihe 
j«Une*vs «v certain oceauOBS when the Court couLi not 
{cxaRilne them there n no joitiSeadon lur disahowiog 
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0 P. CODE (1908), S 35 | 

costs Incurred m that manner, especially ^wben the , 


• d. bb—tailt — Lxtcutttn for—'AavBtau ct party 

tntitUd to— If (an apply pertenally 
Parlies are the recipients of costs and not Iheir 
pleaders The duty of an advocate is file an eiecu* 
tion application on behalf of his client- Though be has 
to sign It in the course of his duties, it Is only on behalf 
of his client The eaecution must be in the name of the 
person to whom costs have been awarded (re.) the 
client. iDavtd') ChOUth Mal BROS v. Kam 
Chandra At run 1940 a M lj. is. 

— — S 85 — Discretion — Suit by vendor for specific 

perforr " 

vendor 

Spech ■ . * ■- *. 

ioapp* • 


O P. CODE (1908), S 47 

Subordinate Court to another — Procedure. S<t l93^ 
T' - NlNOAPPAt ADDFPPA 

186IC S72<°12BB S21 
f — Tratisferee Court — Pecuniary 
^ must be sa>ne as transferor 

x^vMt 

The transferee Court contemplated by S. 39, 
C P. Code, must be a Court of competent juris- 
dtction, that is, a C^urt which has the same pecu- 
niary jurisdiction as the transferee Coutt. 
(bfastm Ah and Rau, //.) Ganesiidas Badri- 
NARAIK V AMULUK CHAND OSWAL. 

187 l.C 895=12 K.C. 628= 
70 C.L J. 438=A.I.R. 1940 Cal. 161 

■ ■ S 89 iV)— Transfer of decree— Cempettney of 
transferee Court— TeH — Amount of the decree or 

ch makes It 
‘e Is transfer* 
g a limit of 
the origina) 

• • • , ■ ee has been 

decree is the 

' 4 ' ame amount 

■ > the suit has 

any real bearing on the question of execution of a 
decree It is the value of the decretal amount which 
detemines the importance of the cs'e for the Inriia of 

G anury ]utivdiCtion (,Radha ffrukna, /)SHANTt 

bf. JAUIINI KUNWAR. ILB (194Q)AI1 818- 
189JO.S76-ISBA 87" 


— Aws • 

—Bower of Court to award fees to arbitrator SeeC. 

P. CODE,SCH n, Para 13 1 Lft (1940)Kar 84. 

■' S- 38— Scope — If limited or restricted by S 27 

(1). l.aDd Acquisition Act. Set Land ACOUlSmON 
ACT. S. 27(1) (1940)2 ML J. 753 

8. 85— Suit by executors on legal advice— 

Absenceof malice— Eiecutor ‘ * 

costs personally. Set 1939 

B. K. RAl. ■ s 

O 21. L 

* • : • . IX B (1939) Lab 651. 

• • ' ' —8 iZ^Small eauie deeree tramferrtd to Sui'- 

. • I Jude* tenth email cauee powtre—APplteatton filed for 

tion and the copy of the decree with a certificate of | exeeuUon afesml emmopahle property—Suh Judge, sf 

• . ■ - 1 I r ' . . . • 


liter Court to I S 42,C,P.Code. {Edglty, /.)“abiNASK CHANDRA 
*. ' • " , ■ . 44 0 W.N 687. 

' • ” • * ’ , ‘ 'Postponement 

—Appealahtltty— 




4ct Xofmi— 

ing whether at» 
or not IS this — 
the rights and 
ffhleh has arisen 
e execution, dis- 
- here an order is 
>orary Postpone* 



*97 


INDIAN DECISIONS- 


ig8 


0 P CODE (1908) S 47 

PR45AU ILB (1910)AU ei7<’189XC Btft- 
IS 14S->l9jO OEB eOS- 
WlOAWB (nc>S57«mO A1.J 377« 
AIR 1940 AU SM(rB) 
— ....— S 47— fif crdfr*— Tf«— Ordei 
coftfiijnmj; 'a\t — \pt£il it Um Sm LUOVaI. C P 
Code S isoio 174 

— " ' S 47 — Appfai — Appicaiion for transfer of 
deewe — Otc!«t cti ob5»ct on opposwg traR«(M Stt 1937 
Dig Col j59 Manmatha Pal Cmoudhubv t 
‘sarada rvosAD Nath 187 1 0 67- J2EO B39 
S 47 — Apj>fal — Applicaticn urdtr S 20 Madras 
AgricuUuri*ti Belrl Act — Oiiltr on — AppralabiUl)— 
Q««ton arising — li one belneen partie* Ste 1930 
Dg Col 159 Sssaminatha QDAVAR w Srinivasa 
IYER 186 1 C 4S4-1SRM 629 

■■ — S 47— Appeal— Appo ntmenl of Ccenniist oner 
10 take accosnts in eaecnuon— Order giving diiectiona to 
Commis lonet as to uking of accounts— Appealability 
Xrt l930 r»jg Coi J60 Ppabhavaii Debi p Mrs 
ULaSiBGH 185 I C 852-6 B B 267- 

12 EP 428- AIE 1940 Pat 76 
— — S 47— Appeal— Decree — Execution for sum leu 
than ibai nrtenl oned in decree after reduction under S 
l5 13 bar Act (IX ol 1938)— Appeal— H lie* Su 1959 
Dig Col 160 Razaob Rahman »> Oorr Sinch 
185 1 0 135-12EJ 803 
— ~S 47 aR4 5«b IS, pat» 21 (2/— N#pri«4— 
Oferte anJtr Sf^ it f^'a 2 \(. 2 )—QuMnn utaUnt 
f« itt ixttuUm-^Apptal if hit /rtm Affnit” 

IVlLen a decree p«e<ed under Sc& 11 para 21 (2) C 

rCode iiexeeted i( any queeiion relating to its execu 
tion discharge or sat sfaction is raised by any of the 
parlies to the decree the determinauoa of luch a qees 
non IS a decree within the meaning of the Code and an 
appeal IS therefore compete u from the orderdecldmg 
theqaeslion (AaumA/i and /iau // ) BRINDABAN : 

Chandra p Kiran bala Devi 44 o W it 231 
— 8 47— Appeal— Mortgage bond— Provision for 
If -svnient— Default clause giving mortgagee 

r • ""t in ca«etwo consecatase 

1 • » i *■ » »it— Sait for 


0 V CODE (1908) S 47 

See 1939 pig , Col l62 NAifASfVAYA SfUDAUAR P, 
SrimvaSa lYENCAR 18910 732-13BM S12- 
AIB 3940Sdaa.64 

'B iT-Affeat-^Ordir tlaftng er nfuiing fa 

staf exeenlnH undte Bengal Agrieuliurai I>ei/ar/ 


Aei 


The question whether the execution of a decree is or 
Is not barred nheiher tempoianly or permaneotly, by 
rea<on of “ome special law as (eg) by the Bengal 
Agricojtarai Debtors Act— ts a question within i> 47, 
C P Code and Its delermination >s accordingly a decree 
Tiithm the meaning of S 2 (2) of that Code It follows 
that an order staying or refusing to stay execution upon 
the ground that the ixecntion is or is not barred by the 
special law in question IS Subject to appeal as a decree 
{MaJim and Ran jj) NaFAR CHAMDRA 

SAROARf RAUPADADaS 

(l940)lCal 398-188X0 483- 
J3B0 1-440W» S64“A.tB 1910041.257 


SUBBAi.A • . • 

19S9SI\V N \ • 

. - 3 47— Appeal— Necessary 

purcha'er Jr/ 1939 Dig CoMfO A2HAR 1 IU.j 
P MahOMxp SmsLl 187 X 0 7B1-12EN . 

8 47— Appeal— Order for repayment of 
purcha e tnorry to auction purchaser under <7 2). R 93 
on sale being Set aiide—Appealabllliy See 1939 Dig, 
Col 161 RAMASTlAJIf ChETHAR S> MAVAPPAN 
S8RVA1 186 3 0 X87«> 12 BM 810 

S 47— Appeal— Order cl rateable distnbnllm 

under S 73— AppealaWl ly See 1939 D g Crt |61 
MNCAPPAe ADtVEPPA 1861.0 872-12BB 824 
— S. 47~Arpeaf — Ordte rtfnnn g tUg *f exeentien 
^BrtiJien if eemgettnf 

An order staying or tefu'Ing tosuy eiecutwa of» 
decree open the ground that execution is or is noe . 
bsatredl^ *ou>e special law Is subject to appeal as* I 
decree An application In rerbioo Sled against so I 
order refuting to stay execuftoo I*, thetefore toiscoo* 

crited {Ed^ey / ) ABl'taSH CHaNpRA rBtBHUTI' 

BUOSAN ‘ ^ ' 44 OWJT B87 

—— 3 47— Appea}— Order settling terms of safe j 

proclamation — Aj^al — Ifeasioo on rights and liahdiues | 
of parties with regard to execution— JPr/ leiJi *f*— : 
Omlsiloo toappmih— If einbeob}e«edM «li»er Stage I 


— 8 i7~ ApfieoJ-^OrJer uitderO 21, B 
ingtxttnfien 

Noappealles from an order under O 21 K i5, C, 
r Code refusing to allow execution in favour of one of 
the decree holders made for the protection of the interest 
of the other joint decree bolder* {,Af’»end J C) 
ASDUtKAHUANR Ghulam AU 189X0 603«i 
13B reah 12-A.XB mOFesb 24 

— S 47— Appeal— Order ander O 21, R 16. Stt 

1939 Dig Col 163 MaVKO Khik MABnG s> 
KaRURPAVA PjLUI 188 10 S22«12BA 261 
47— Appeal— Dtder under O 21, R 66— 
Appeal— Decision aa to— Wbethersale IS tobehsld by 
Cmsrt or Cdtector— If jsdidal order or adtoinufratiTe 
art Set 1959 Dig Col 103 hlANAmO SVSBBR 
MEHTA R KHANDERAO bjlARAM 

38610 61W22BB 690. 
S 47— Appeal— Order nodet O 2U R 93~ 
Appealability SttC f COOS, 8 2 (2) 

42 B9BLX..B S07. 
8 47— Appeal— OrderundetS Il.Bihar Money 
Lenders Act. J/r illHAR MONEY X,SNOSR5 ACT S II 
1940 PWJT <92 
B Vf~AfflnalililT‘“Metfgagt dicrit—Apfli‘ 
e»e taft—Otath ef mnigagtr^OilttHm ty it gad 
• Htativi ehtf pepferty ititngxd ta hm—Offtthen 
t eeilh It S ^7~frep<r rtmtdf 
morrgagee after the passing of the final decree 
. >d for I ale Xhtring the pendincy ef the •{^llca 
I be moTCgagor died Hiairgal repieseniatlva wItO 
waa then bioughcon xtcord saised an obyecKon io itu 
sale on theground that the mertgsged property belcogtKt 
stdeljr to blffl sod that the mortgagor had no right, i.i.u 
or (nteresl theieiO 

Held that the objecilm did not fait althlo fhe f r 
view of S 47 The objection being to theislM^ jvf 
the decree luelf the proper rem^y was by of 
separatesait iDnnkley /> Ra«asw/kv r nil* y 
s UTovTHA 19WR*cjr r J ■>v 

leoio 31>38BB 6I*>AXi{ 

— — S 47— Applicability— WtirttSi,® j 

tlu« by legal rtp»«»*n’silva*fJadgot f ' 

independent title J/e J9J9 fr y I j * ■' 

BANJt, LTD.. lAKORtc MT UltVAi ! . 

113 <I933> Dsn. 493-166 IX. 3 . ^ t 

— — S <7— ApplKablBiy— Oi-i..! 
aside — Application by socIma^ «- rr— *• 

Don for imptowetnenU £tt t i > ' ^ »aj 

AND 47 / '3 i,, M> 

S <7—Afpto*' i,<f - 

•—Pirimimtfttdid *4 

t* afftitafitn (*t d *>*e 
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C I* CODE (1908) S 35 | 

costa incurred in tbai manner, espeaally lehen (be 


S ZQ-'Cests~£xicuUon fer—Adioeale «f party 
mtitUd to — If eon apply personally 

parties are the recipients of costa and not tbeir 
pleaders The duty of an advocate is 10 file an eaeca- 


Chandra AlRUN 1940 A ML J 18 

' 'S 35— Discretion— Suit b> \endor for specific 
performance— E ' f 

vendor — Costs- 

SpECIFICRELI ■ ■ •••»,•. •• 

S 35-F 

in appeal — Proper oroer as lo costs Cste jyjy Uig . 


■ 'B 35— Suit by executors on legal advice— 
Absenceof malice— Executors if can be asked to pay 
costs personally i'w 1939 Dig, Col 156 CHOUOA o. 


0 P CODE (1908), S 47 

Subordinate Court to another — Procedare Set 1939^ 

^ ■“ NjnGAPFAi ADJVfPPA 

186 1 C 372*12EB 324 
39 — Transferee Court — PecKniary 

• If ntttsl be same as transferor 

Court 

The transferee Court contemplated by S 39 , 
C P Code, must be a Court of competent juris- 
diction, that IS, a Court tvhich has the same pecu- 
niifv jurisdiction as the transferee Court 
I Ah and Rau. JJ ) Gakesboas Bapei- 

• • V Amuluk Cuaku Oswal. 

187 1 C 895=12 R C 628= 
CLJ 438^AIR 1940 Cal 161 

1 — ' - S (!}— Transfer of decree — Competenty of 
I transferee Court — Test-Amount of the decree er 

e which makes it 
decree Is transfer 

* having a limit of 

I pi.kui Aij juiijuiciiuu ii iLii uu u inclnde the original 
I «- e .V. , « U,- — „ . J„. ge Jjgg teen 

decree is the 
ame amount 
the suit has 
cecotion of » 
mount which 
tbe Iimis of 
/)SHANTl 
•)All 818" 
18910 87b-13EA 87» 
1910 A WB (B0)292»1940 AL J 881- 
A I B 1940 All 831i 
''' mpetent jurisdiction Meaning 
158 RadharrishaN Rup Lal 
.Amritsar. 

ILB (1939) Lab 661. 
ause dteree transferred to Sui~ 
tst potters— Apphcalson filed far 
tooahlt propertySni Judpt »/ 
r original tnntdsction 


Small Cause Court — Jurisdiction of letter Court to I S 42, C P. Code lEdgley, J) ABlNASII CHANPRA 
, '■ ” I _ o„.„. > 44 O W N 687 


ie transferred for. 

The Court executing It 
competent to entertain tf 
competent jurisdiction* 1 
jurisdiction pecuniarily c< 


' ercKC of. See I tf aPpeataUe 


I luiniiues ui paiiii 


lorary Postponeme&t 
• S Z—Appealahthly— 

T.P Act Xofmi— 

ing whether an 
• or not IS this — 

the rights and 
a cuniroveisy which has arisen 
\ relates to the execution, dis 
a decree Where an order !s 
U P Temporary Postpone 
Decrees Act staying the exe 
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0 P CODE ( 1008 ) S 47 
PRASAD ILR (1940)AI1 617 » 189 ia 848«> 1 
IS 143«1940 OLE SOS- I 
1940 AWR (HC) 357 = 1940 ALJ S77- 
AIR 1940 All 326 (P B ) 

S 47— Appealalilily of orders — Tesi— Oidei 
confirming 'aU — Appeal if lies Str CllOPAI. C P 
CODE, S 58 190 1 0 174 

' — S 47 — Appeal — Application for tran»fer^^ 
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C F. CODE (1908), S 47 

See 1939 Dig , Col 162 NamaSIVaYA MUDALIaR v. 
Srinivasa IVEKGAR 18910 732-13BM 312- 
AI,E 1940 Mad 34 
■ “ S 47 — Apteal—Ordir ttaytng or refusing !» 
stay execution under Bengal AgrteuUural Debtorf 
I Act 

I The qaestion trhether the ezecotion of a decree is or 
I is not barred, nhetber temporarily or permanently, by 


} 47 — Appeal — Decree— Eaecution for ; 


— “S 47 and Sell 11, para 21 {.2r~Afpeal— 
Deeret under Seh U peira (,3)—Quejiiin relating 
to its exeeutien^Afpeal if lies frem deeiuen 
When a decree passed under Sch It, para 21 (2) C 
P Code IS «xe uted, if any question relating to us eaecv 
tion discharge or sat sfaction is raised by any of Ibe | 
parties to the decree, the determination of such a ques ' 


— — S 47— Appeal— Mortgage bond— Provision ior ' 
instalment payment- Default clause giving mortgagee 


r Code, iefa<ing to allow execution in faronr of one of 
the decree holders made for the protection of the interest 
of the other iomt decree holders (Alrtend / C) 
ABOUt Rahman C Ghulam AU 189 10 60S- 
13B Pesh 12-AJB l940FeBli 24. 
■■ — S 47— 'Appeal — Order under O 21, R 16 See 
1939 Dig , Col 163 MaunC Xhin MAITNO v 
KaRUBPAYA PJLLAI 18610 S22-12BB S61 
- — S 47—Appeal— Order under O 21, R 66—* 

Appeal— Decision as t^— Whether sale IS to be held by 
Court or Collector— If JudiaaJ order or administraliro 
act See 1939 Dig, Col 163 MahadEO SUNDER 
0 XHANDSRAO bllARAM 

1861.0 61-12BB 299. 

47—Appeal — Order under O 21. R 93— 
ApiN.a>auibty See C P CODS, S 2 (2) 

42 2om.L,B 867. 

' 8 47— Appeal— Order under S 11, Sihar Money 


— ..j 4;— Appeal— uioei 01 laieaue tiisutuuuin 

under S 73— Appealabll ty See 1939 Dig '' ' *** 
MNGAPPA p ADIVEPPA 186I.C 872~1' 

— S. VI— Appeal— Order refuting stay < 

~~Rextston, tf competent 

An Older staying or refusng to Stay exec 
decree upon the ground that ex'cnlion is 
barred by some special law is subject to . • 

decree An application In revision filed ■ 

order refu'lng to stay execution i', therefor 
celeed (£'./^rT, / ) ABIVaSH CHANt'RA v illBHUTl 
BHUSAN 410WJ7 687 

■ -S 47 — Appeal— Order settling terms of sale 
proclamation — Appeal — Decision on rights and IiabUities 
of parties with regard to execution — fnii ata— 
Omission to appeal — If can be objected to at later stage 


I Ibe decree itselt the pro^r remedy was byway of 


aside— Application by auction purchaser for oompensa-* 
tion for Improvements See C P CODE, SS 15l 144 
AK 0 47 AJLB 1940 Lalu69. 

— S Al—AptluaiiUty—*'Partxef’— Mart page tutl 
—Pertm impleaded as party to ntt Put not made firtr 
U appheahon for fertonal decree— Claim py to property 
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0 P. CODE (1908), S, 47. O P, CODE (1908), 8 47. 

altaeitd tn exccuhen of pi'ional dicrtt—PreeeJure — // .SV/ 193V Dig , Col. 165. RaBJNDRA NATH ROY t, 
govtrned by S.V] or O 21, a SZ DHIRZNDRA NATH RoY. 186 1.0.673=* 

In order to determine whether the parties to ft pro 12 E C E09=*AI.E 1940 Cal 82. 

ceedmg arising in execution are “parlies” within the ' 8 47— Bar of suit— Cro's suits— .Agreement to 

meaning of S 47, C P Code, the governing factor U take decrees for equal amounts and to set oS each 
4 —1. .L ..L j.-4 -r~.. — • 4 vj .. L 4 I.-- 4. ..I. . _j 4 - rfotn execution— Decrees 

■ execution by one party 

. ■ '—If barred. Sit 1939 

• ■ • • AHU t. PatrugHAV^ 

■ 10 606«12EM 668. 

application for a personal decree if he nas a party to — — S. 47 — Bar ef luit— Decree for money agjinit 
thesuit inwhich such decree is passed S 47, C P toard cf Court of wards—Leave of Court not obtained — 
Code, would govern the mvcstigaiion of a claim prefer- ExeeuUtn ditallewed on ground of non compliance with 
red by him in relation to the execution of such personal S. 60-/f, Bengal Court of IVarJt Act — Smt oh decree 
decree The personal decree is rot a distinct decree — ^falnlalnaitlltf — Prineipiex 

Dor the proceeding ior a personal decree a separate pro* An action on ft judgment is p*rmis$ible only nbere the 
ceedmg from the trial of the suit , and thereforeO 21 Judgmen* cannot be enforced tn some other way A 
K. 58, C P. Code, IS not applicable to a claim preferred simple money decree can be enforced by execution, and 
to property attached in execution of the personal decree a suit based opon such ft decree will not he. The fact 
by a person who was a party to the rnortgage soit but that such a decree cannot be executed by reason of 
who was not party to the personal decree proceedings S 60 A of the Bengal Court of Wards Act— leave of 
The fact that he drafts his claim as one under O 21, R. the Court not having been obtained or accorded — is not 
58, C P. Code, does not make S 47 Inapplicable | an inherent defect in the decree itself which renders it 


*«•*' ■ • . . . . Mbs 

***** « . . . Ted hv 

trying .. fjj 

Stparatliuniorruuna • • • • 21 Pat IIT 047. 

Iq execution of a decree against the ludgment debtor 

the properly of hts transferee prior to Institnlioo of suit — S 47 — of tuit—Deerie patted apmet 
against btm was wrongly sought to be attached In ftrton ,n reprcteniauve etpaat^miium i, itm to 
order to save his property from attachment thetrans raite tn exeeuUou ^lecum m hit et^n eaPaeityregird- 
feree deposited the decretal amount in Court and applied •'ed firoperif-^Suitetuenl euit-/f barred 
tot refund of the amount paid >» 

ffeld, that the fact that • _ .j .. a.. - ^ 

attach the property of the ■ ■ ^ * 

enough to bring the refun< • 

within the scope of S 47 • ’ . » ■ . 

did not fall direaly withir • ’ 

resort to S. l51 was appre ■ ’ • . ■ • 

refund was not neces«ary * • 

SlNGMANi,/«rr. A LB. 1910 Sled 19L I i-i« auy oojcu.on w.m 

I regard to toe properly against which the decree is being 
— 8 47 and O 21, B 68— executed If he has failed to do so his subsequent smt 
tentative —Intolvenl tudgmen' • r • • • , , 

Ob/eetion by Official Receiver . • • 

tn him from date of tntelvin , •* 

alltunng obieetion— Appeal ^ , i’ \ I t ‘ ■ 

*^*(*f' .jj/4, v,jj j I S 47— Bar of salt— Paitition suit in Joint Hindu 

No hard and fast rule can be laid down reeardine Ibe I , ^ ^ 


I 47 — Bar of salt— Paititionsuit in ioint Hindu 
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C F CODE (1908), S 47 


R 89,C.r Code, to ha\e the eale in favourofihe 
defendant Mo 1 set aside, tml h» appUc&tton 
dismissed PlaintiR did not appeal ajjams^ the order 
refusing to <et aside the sale, but he instituted a suit for 
redemption of the nhole morieaged prooerly. aa pur~ 


O F.'CODB (1908), S. 47. 

1. jjjg original Bult. Therefore It 

t a suit b; the auction-purchaser for 
property is not barred b; reason of the 
• 47. iOalipSin/i ond Salt, //.) 

ABUUL (jHANI t. LaLA LaL CHAND 

190 1 0.635°A1B 1940 I.ali 230. 

S 47 — Bar oftuit — Suit en salt iut dterit at on 

mor/gaft — Dtftndaut failing to pay amount dttrted 
and plainiilf put in potittsion at per decrttSuiiiqutnt 


l 111 pu.^LS. 

atives of the 
. the former 
y mortgagee 
f out of the 
IS the claim 
•. {Pollock, 
10 739- 
ONag SS6. 
l>eertt for 


redeem half the property which he had purchased on ( future mainteunce treating charge on property - 
, * 1 ... I A. ,, - Anf^pteeitreiility be eu 


S 417— Bar of luit- <• t e. * . 
decree holder auction pure/ • 
debtor and anetker—Latter elt ' , 

property from judgment dehte • 

& 47, C. P Code, can only • • . • • 

arises between the parlies to t • ■ . 

where the contest IS between t' • * 

also a stranger A suit ^ ■ . 

pureba'er for possession of p ' • . * 

ment.debtor and another person w ho claims that he bad 
purchased that property from the Judgment debtor befoie 
the attachment proceeding is, therefore, not barred by 
the pronisiors of that section. {Sen, Jf) BaDAN 
CHaSORA BaKWAI. KAMJIBAN SOHANLAU 

44 0^7J? »27 

• ■ "S, i7—Bjroftuil~Suil for potietftom ty more- 

gjgre deereediolJer auction purtkaur 

The mortgagee decree holder does not I . ' . 
po«e«sion of the property ordinarily • ' • ■ 

therefore an application for possession of ” ! • 

by the auaion purchaser eren though he ■ v • 
the decree bolder Mmie'f it not In the s. • . • 

and the auction purchaser ma<t therefore remain Ibe 
decree-holder This being to such application must be 
taken to be made by the right accruing to him for |TOt 
fe*}ion by virtue of that aal' Therefore If a pciity 
claiming under the Judginent-debtor resists the auction- 
purebaser, the question neither relates to the esecution 
dixbarge or aatisfactior' of the decree, nor Is It between 
the parties to the suit in the sense that the parties 
arrayed against each other are reptesentaiitea fa inte- 
rest of the decree holder and judgment-debtor or rttt 


I be IS not a parry tu i 


■— B 47— EaecuUng Court— Powers of Decree 
against kamavan of Malabar larwad— Ezecutability 
against larwad— Power of ezecnting Court to determine. 
5’Ar M alabar Law— Tarwao, 

lOSaMWJT 1229 

S. 47 — Executing Court — Power to go 

behind decree — Decree for mstalraents— Subse- 
_ — - — • r... ..-ciiirT-.-r-«< ^upled with 

' _ • ■ • • contract of 

> ■ t conjitJera- 

. . ■ . . 5rr C P. 

. ■ 58 Pat 719. 

1 . — Sa 47 and 4.i— Execution — Adiutimmt of 
deercednriag—Pover of Court to reeogutiX—Bnival 
afplieatnu—Teit. 

On an app''cauo<t for execution of a fna] decree for 
tale, a dale was £xed for sale, jtt on a day prior to 
the one so fixed the parties agreed epou an arrargetnent 
of payroeut by iosialmentsud that in case of ’ ' 
payB-ent. the whole amount eras to become rccovcrat 
by aale. The compromise or arrargemeot was 
to ibe Court wiih a prayer for the 
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0 P. CODE (1908), S 47 

execatioR The execution vas accordirgly postponed 
There was subsequentlf default in the payment of instal 
ments and an application for execution was presented 
more than 3 yeai ' ' ' 

contended that 
arrangement and 
barred by Iimita' 

Court bad junsd 


1 0 P CODE (1908) S 47 
possession at the time of the attaJiment It is not boond 
to find who bad the title to the land or property attached 
I andean refer parties to a suit for determining tide For 


the arcumstances of each case and in each case the 
substance of the matter must prevail over the form of 
the application (/fial Aims'/ Bajpat and Itmat! J/) 
Mahendra Rao V bishambhar Nath 
ILR (1910)A11 377=»188IO 323 = 13IIA 1= 
1940 A !• J SOI" 1940 A W R (H C ) 281» 


daughters to declare property not liable to attachment 
and sale— If barred See 1939 Dig , Col 172 ShivU 
SMlDDAr LAKHHl Chand 187IC 96= 

12 BB 412 

- '3 i^—'Reprttentalnet'-^Meantng ef 
The word ‘ representatives” in S 47, C P Code, if 


" “’b 4/— Question relating to execution— lr*Cf«e i 

against ' ' 

properly 
S 47 5 

mahoui : * • . ' 


ution of the 
to the first 

Step in execution. An order overruling the 
objection IS an order under S 47 and is consc 
fluently appealable. (iVojiHi Ah and Ran, //) 
Gantshdas Baskinarain V Amuluk Chand 
OswAL 187 I C 895=12 RC 628= 

70 CLJ 438=AIR 1940 Cal 161 
iSs 47 and GS—Quet/ian rilaliiig tJtxceuUon~- 
Sa/e hv CclUctor—AppUcatton ta set atidf—Ftrum 


S 47— Parlies 

pnaentatives'— Who 
•ImtUr to that of eheb 
Azhar Husain v 


a. U ou< 

I 47 and O 21, E bS—ftelatne teepe—Iofni 
r—DilTtreHee-^aritiaH ef hlU 

iposeofdecidlnga claim under O 21, P 
lie Court I# bound to find who was I 


4e— JiepeeieHuiiee ^AJeaiiing—imnea 
' ’ • r*t preptrty tn egttuUen 

in S 47, C P Code, is used 
as a representative of the 


\l—"Ripreteniativt‘'— Salt ef tuJpntn 
> • " • Land Revenue Code for 

rtpreuntativ* ef tudg 
tiargt en tudgmmt 
y againtl purchater o' 


revenue tale 

A * repre^entalive” is a person in whom the interest of 
a party to the suit has vested either by an act ol the 
party, t,e a transferee from the party or by an opera- 
tion of Jaw Operation of law would ordinarily mean and 
include cases of a tes amentary and intestate succession 
upon the death of the party to the suit or upon his insol 
vency or cases of forfeiture A Court auction purchaser 
at a sale in execution of a decree who is a Stranger is 
nota repre!>entative of either the jidgment debtor or the 
^ *■ ' ' so far as Bombay is concerned There is 

iction between the po<tlion of a voluntary 
om a Judgment debtor or a decree holder 
• purchaser When a Court purchaser Is 

udgmenl-deblor a revenue 


r of the judgment debtor's 
e Bombay Band Revenue 
a toll contract Is not a re- 
t debtor and cannot there- 
n execution of the decree 
creating a charge of the 
debtor {Rangneiar, J ) 
INCOUOA V SHIVAPPA 
42 Bom LB 1123 


I — —3 47 an! O 21 B 2— S-ope — Adjustment of 
decree by executory agreement— Validity— Agreement 
rarying timeor minnerof enfor*eni*nt of decree and 
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C P COPB (i9Qi) S 47 

agfeertvtni to ally *'i)jsi5rg and immedUtciy txlla 


•gaUKifig decree— Di»im<:t}on-'AppJ»caiJ<>ft t® raecnte 
decree on gioand of repad^at^on of -Mala 

tasnabaty WJ*? iisg Col 175 Li^CllflUUAL 
MORmriLt attahamomeo k»an 

187 lO 428«MaS 239 
— S 47— Scope — D'HyofCoait towoekoxt tl^frt 
finallj lei eaecution S« T V ACT 5>S CO AMD ®2 

2lP»tI.T 227 

'■ .- '-5 47— Scope-^llea of deblor—io'Ufinent moft* 
bond— DefaoH ehtae pting /rgbl to sat tor whole 
-amount on default tn payment of two constraiive Iiutal 
mcnt*— Defa«lt-~Soit lor overdae Instaliaentr only— 
Decree for sale— ElaecattMi'— Plea that tail thooM have 
been for whole aenoant— CoTripetenTr S*f 1939 D»g, 
'Cot 174 SURBAVVA* V£*tKATASyn9AVYfc 

J933MW^ 1230«Aia 1910 Mad 298 
'■ " 3 47~5teyr— Po/i/z/y ef txrttrtim 

The qaestioa as lo the validity of the eiecntion «»** ** 
clearly a matter which ansrs between the 
sail and relates to the execution of the deer- * 
lorefalla within the purvfew of S 47, 
iEitffy> /) sneiKM Txmizau e • « • 

■BhIUYa lia 11910) 2 CaU 384 -7. 

— — S 47 (8>— Converrioa— APpetUK Cu-«t, 1 
exetcise poser )W9Dig, Col 174 SaTNA •» 
V CKaSDRA MOHAM At'**'**' 

— — S 18— Appliwbliiy— 
pnof application— Compromi 
— yallare to tarty oat tero'* 
execution— If one for revival 
BHAGWANOASt' fYARt LAI. 


> *'»'8 48— .C/^Aro^Aty 

EsriutiMafpluatim fr/itaUa / orr^^ffU 

fotitn htfetd J2 y/dry fir gnendmml If 
*T pt/fm mt Mmri «r tftadtd m ariftad 
—‘Mainlainahltlr'^// fruk" atfltealtenf , « 

nHtiitualUH ffarifirtj/ afflicalttn 

An application by which it is soeght t • 
against propeitvcs other than thc>se menuoneO m the 
£r}l eaecalicR applicaitoa or against a person not im 
pleaded or menUoned In the firtt execabon application 
mast be regarded as a IresH appricallon within (he 
meaning of S 48 C T Code and no each apphcaiion 
can there/ore be ente/faroed a/fer i7 yeanfrost ffeo date 
of the decree There is no difference m principle 
an attempt (0 proceed at a latestage tn the e< 
proceedinip against pvopertiet vbiCtiU was no 
to proceed against ui the ongmal app( cation • 
attempt at a tate stage to proceed agatau % perse 
cHan tf^peison against whoto It was originally «c ^uwn 
execate the decree Appl cations /or amendment of an 
eiecotion application by which the decieo-hrtder seeks : 
to execute his decree against a peison who was not ' 
ramed In the original Application as piescnteij to Cooit i 
vtiihm the period of Uiwitation or to execute bis decieej 
igamst property which was rot specified SB tbeapjdca i 
(ion as nngmally presented rnust be regarded as fresh'* j 
agpticaUons and not. «s being la cooitauaivon of the | 
appt cation already on the 6ie and if made aAer the ' 
expiry of 12 years from the date of the dewee they , 
must fail as time hat[«d a?id cannot lA aOoweA NVbeie 
(he dale on which an appheaiion to amend as executitn . 
pecitfon l« piescnted is a date on which « fr«h appkea 
I on to extent# the decree wooH bare been bailed by 
S.48 C r Code> theft the OrortA wiU Apply the aame 
pr ncip]^ as they woold (ndeai ng withati ayip3catu» 
which Is in form a fresh ap^'lcation (AfarHiJ* aitf 
KrvtanJ JJ) RAV RAMftJAY TRaSAO StKGK w 
KCBUIJ FRA<v&tsJisCM 2X patt^T 107- 

A 1910 Pal £71 


O P COOS(k998) 8 18 

48— A/5#Am/;<w fer txKuUDH'-ff fretk 
SIS {ai*ftfguan<r-~Z’tit 

The question whether an application for execoacu 
A (tesh applicatim Of in contsnaauon of a fori 

execution muJt Ik detetptbtd on the fact* of a parfi 
Ur cast regard being had to (he substance rather tl 
to the form of the appt cation In order that an ap 
cation may betieaWas one to cootwie an eii 
eseeuwon the first copdaion necessary is that 
eaii tr execption case must not have been finally dispo 
of U it was so disposed of no qaesttonof contma 
U can arise If, on the other hand there iras an iit 
raptlcn In the earlier proceeding by reason of which 
{^rt, being unabte to grant the appropriate rei 
Struck oft (he case )t fannot be said w have b 
final y disposed o< 1* wilt then be consdered to 
stili pendeng and may, if a propei f"' 
ml be revived 


. reavstf/ affnaratt 


a r ted when it 

j au aster the date of I 
. M Oil H)tifMafi9med,J) KUNOO MAb 
UaULaT Ram VIDYA PaAXASH 199 1 0 379 
IS &I. 2l9wA,LSi 1940 Dab. i 

B H-^Pritrifut efilicatlaH far erttuttand 
Mnt«t for dtfatth—Snni aP^iceiian far tamtrth 
— ifrtvtVal affrttf afpltrahim 
Where A Dr*"' • 


ution h^s be 
decree holder 
• I be for reviv 

' teUef prayi 
u. iZASS V nAFI2 
AJiV 1861d SeO-lSBi 428 
AJ a 1940 Dab 3 


— — S IS— Scopw— Execution cation not pr 

perlf filed eiitbin IJ years— Amendment —Power* 
Court See 1939 D e Col 176 5 hORAMA 
LaTCHaNJua DORA 187IC 3S4«»12BM 702 
AJ.B 1940 Mad.! 

S. i^^Seape-^I/ effrrtrJ if Art 182, ItTauait 

Act-^Tadfr'tarrid dltrre^Anrndlrttnt urdtT S 152 ( 
CaJe-^tf (urntshlt ttarUnf pvnt af Itmifftai / 
ttmutan 

Art 182 of the Lrmitatjon Act Isares the ptoev-ions 
S 11, C P Code, untouched aad there can bet 
cxeCBUOA of a decree gorerner} by b 43 CP Cod 
when twelve yean bare passed from the date of tl 
decree, aTSiendment ot r«>*meiidoieT>t It »s itue lb 
there is no peil>*d of fimitsiirm for an amendmeat of 
decreetooorrecixnacdidentatatipor omission oedw 
152. C P Code but that does not affect the law 
limitation A txirrectlon made in a time-barred dew 
leaves thedecteesulllime barred (fl^or* C.y Amte 
fMMi Arfa^ptrasd Saaiarfi SJf RAUACtMNDS 
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0 . P. CODE’(1908), S 48 j C. P, CODE (1908), S. 66, 


IS not the date of the decree hut the date of default in 
^e payment of the instalments (TAe/ii, C J and 
Ganga 
V Hap 


amouuli to 


1881c 891 = 1' 

— — S Jurisdiction' 

—SuMitution of heiri-~f 

dterei It tront/crred ffr exetuiien^urair ty tranutree 
apptal~^7 — Legality— Interference m 

Under S, C P. Code, it is the Court nhich hashed 
the decree nhich haspouerto mbsiitate heirs of a i 
deceased Jadgment.debtor and not ihe Court to vfhich I 
ftansferred for execution Duttibenaj 


I A I E. 1940 Pesb 

I " — S 52— Properly^ of deceased in hanis of hts 

der to f recced 

bands of bis 
lat It belongs 
jperty nay be 

I dtuihed in execution of decree against her as executrix. 
I Th<» AM-tee. eet ci„ an ■»'»ministfation suit be 

h he nay work out 
* • ombrous method of 

desires to attach 
ids of the judgment 
> him iPoicrtSiC.jy 
. Ezekiel, 

ATS. 1940 Baog. 78. 

, devolving on heir of 
debtor*'Mortgage by heir— Prieniy over debt due by 
deceased Sec 1939 Dig , Cel 178 NAMBIAR ». 
ChandukvttV, 186IC.52S-12B,M 622- 
AJ B 1940 Mad 22. 
— — S 5S—Scofie and applieobihtf of^Detret for 
compentaUon in heu of epeahe performance 
S 55 C. P Code is creating a fiction for 


On 


the 



teiition~Porfei 


lloble to atUehmcnt xBith dithonest t 
•••re of prctecltoif. 

The explanalion applies only to Cl. (4) of the 
provuo Uy virtue of the explanation property trbicb 


wAen arites, 

^Vbere a surely bond has been executed under S. 55- 
(4), C. P. Code, unless there has been failure In both 
re*pec!3, namely, in applying for adjudication and in 
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0 1?. CODE (1908). S. 6S | O. F. CODE (1908), S 60. 

appearance, the decree hoJiler IS not emitted to proceed ( ■■ —3 60— Property— Preliminary decree for dissola- 

again<ttheiarety. Where the judgment-debtor applies ■ lion of partnership and accounts— Atiachability— Mode 
for ad;udicaUon. one of the conditions ' - - r* 

and the decree holder IS not thereafter ■ 

the Court to realise the security (/i/m " 

'I ■ ■ ■ . ■ ■ !■' ■ : . * [ 8 60 (1), Provisos (a) to (p)— Eiempiions 

1. ■ I » • • under— If cumulative .?« 1939 Dig Lol 181. MUNl- 

■ •: • ' CIP4L Corporation OF RAhcoov o. Ram behari. 

' S 55 (4) — Surely under — Cxeeulton — 

Procedure — Death of surely fending sate — 

Subsltlulton of heirs — If essential before sate — 

Notice under O 21, R 22 — Necexjifj' 

An execution proceedinjj cannot be continui 


185 IC 460»12Bje.l91. 
— — 8 60 (1) (b) and (c)— ‘ABnculturist’ — Test. 
S/e 1939 Dig , Col 18I. NIHAL SiNCH » SiRi RaM. 

JLE (I910)lab. 23 (PB). 


. . ' . . . ‘ A.I.R. 1940 Cal. 6. 

tion and before sale, the decree holder should. S 60 flj (e) — ‘Agncnlinnsl— Determination 

in order that he may continue the proceedings, | of status— Material time— Property attached nhen in 
substitute, in the place of ‘ ‘ .* j,u e . 


■ • VujUllUII* I . .. .p— . 

• • • TiTOcetdingj — — 8 60(1) (t>— ‘Afruv/rMriit’— Afrawiuf 

can be further continued against tliem The Aperaon «ho u proved to havecoltivated land in one 
ctrcuinstanee that the legal representatives hate I )ear and vtho admits not to bate cultivated any land in 
already entered appearance m the execution pro- 1 the subsequent year cannot be said to be an 'agneol 
ceeding does not dispense with the issue of notice lanst’ vnihin the meaning of S 60. C P. Code. {Ciu 
under 0 21, R 22 or of hearing thetr objections, I MaSerntd, /) Banarsj Das r. RULIa. 
if an> ; 42 F LB. 261. 

Roulond^ / —There can be no short cuts in [ " -8 60(l) (e) — Decree againtt non ogrteu/luritt 




;i20. 



If. 

bis 


w'l^ull to x-ai iui=la/ aC 32 =. 

12 RP 558=21 Pat LT, 369=6 B.R 418= 

loanpWN 163=ATR loan par lay 


• ■ . ity. 

: . . » • . ■ ■ ^ ■ 4D. 

1851C S17=iaEi. 278(2). 
i.60 (1) (1)— Attachment of salary in contraven* 


CHand Shiva CIIARAN Lal. . I aaotber subsequent to that date, to which the amendm 

IX£ (1939; All 901 •• 186 LC CS?** j vrooldarply, the half salary of the jadgmentMde 

12BA 412~A I B. 1940 AQ £1.1 has to be attached and distributed ratvably bet 
V. D. 1940—14 
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C F CODE (1908) S 60 

two decree holders (Dji-ui ) RAM PaRTAP » RAM 
CHANDRA 1939 A M L J 167 

(as amended In 1937) S 60(1) (I) acKk)— I 

Srtrfie and effect of~Pecree ohta ned agaiml fuHu 
officer in tuit instiluCeJ after lit /u» 1937 — Extent ef 
salary attachable — Contributini to Provident Fmti— 
Jfeduction of— Salary— If means not salary or gross 
salary — Income lax~ff deduc*tble 

The C P Code Amendine Act (IX of l937) enluges 
the exemptton from attachment of a judgment debtor’s 
salary provided the proceedings relate to suits instituted 
on or after 1st June 1937 The new Cl ' * 

exempts from attachment in execution 
salary of a public officer to the exter 
hundred rupees and one half the rem 
salary Farther Cl (A) of S 60 (1) cx« 
pulsory deposits to a Provident Fund v 
ment debtor belongs to a recognised Provident Fund 
The exemption of deposits in Provident Fond is separate , 
irom the exemption in lespect of salaries given by' 


salary over the fir*i hundred rupees which is not 
already reserved for the judgment debtor by Cl i») In , 
other words a decree-holder who is hit by the amend 
znent of 1937 is only entitled to look to the balance 
after deducting iheProvidenl Fund contributon from 
the amount that left over after giving elltcc to the 

PT^mrM nn h ri r > 


I O 7 CODE (1908), S 61 

[ the property was attached in execution for a transfer 
made contrary to the provinons of S 64 Is only sold as 
against claims enforable under the attachment When 
there is an adjustment for full satisfaction of the decree 
oat of Court there IS no farther claim which could be 
enforced under the attachment and therefore the transfer 
cannot be void ^Mmond J O GHULAM NaBI v 
AZiZULttH 188IC 757 = 13E Pesh 4 = 

A IB 1910 Fesb 18 
3 6l^Afiflieahlit^~A la hment—Subseguen' 
mortgage by tudgment-debtor— Execution salt— Private 


A sale by the Coart in pursuance of an attachment 
.cannot be said to be the same thing as a sale by a jodg* 
ment debtor indep-ndently or in spite of lh“ at achment 


ed by the judgment debtor himself who cannot derogate 
from hi* grant even if made after (he attachmeot A 
sale by the judgment debtor with the permis'ion of the 
Coort and after obtaining a cerUScate from Court under 
I O 21 R 83 C P Code is a private saje and is not a 
sale either by or unde- the orders of the Court A 


salary only alter such deduction' {^Dhavle J) UKaG 
tv AN DaSS RAMPRaSAD V SECRETARV OP STATE 

21 Pat L T 776 


able salary 

The allowances of a Railway guard over and above 
bis salary are not exempt from attachment Where an 
advance taken by a guard from his Provident Fond is 
being recovered from him in monthly instalments sach 


Although S 60 C r Code prohibits the aCta''bment 
of provident fund money it is open to a decree hold-r 
against the estate of the dece-ised Ic 
appotninient of a receiver in execution ' 
Baramdeo Pandev t Mrs Fay SMI 

' 'S 60 (1) (k)— Sub*criptions pay« 
dent Fund— Lxempt on See 1939 Dg Col 183 
Municipal corporation of Rangoon r Ram 
BCHARI 185IC 460-12BB 291 

3 Oi—Afilliejbilily—IJ/uslmenl smthm meat 
ingefO 21, p 2 

M here 1*1616 Is an adjustm* 

O 21 U 2 the provisions of S 64 hav- no applicalion 
to a transfer by way of morigige effe ted by the Jodg 
ment d*btor far sailifactbn of the decree under which 


I ment in execution the judgment debtor mortgages his 
properties aod subsequeatly one of the i ems of the 
mortgaged properties is soIJ in execution but before 

‘ *'• - j «. 

ider 

by 

the 

I attachment withdrawn, the purchaser cannot claim that 
I the mortgage IS void as against himanderb 64 C P 

i Code Both the mortgagee and the private purchaser 
stand in the shoes of the }udgm*nt debtor and the 
moment the attachment ceases to exist, the mortgage 
• » nee of the attachment takes 

the subsequent purchaser 
since both alienations are 
^judgment debtor ) Nor is 
he void on account of hs 
Act S 52 T P Act does 
le alienation ment oned in 
ach as to affect the rights 
and not the rights of the 
p“rson who has dealt with the prop»rly or of those who 
stand in his shoes It cannot becontended that every 


5 64— Applicabiliiy and scope— Attachment 

before judgment— Requisites of laliditj — hfere order of 
attachment— Sufficiency— Private transfer — Mhen void 
— Non compl ante with formal l es of due attachment— 
— ETect on private alienation Set 1939 Dig Col 
1 184 CAt IlAKiMBUi/ Dayabhai 16510 655- 
12 B B 268 

I — -3s 61 and IZ-ConstrueUen anl scope-- 
I Claims e iforctaile « tJer the atta hment '—Allaih 


mt within the mean ng of 
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C P CODEC1908),S 61 

mtftl~^SuisejxeHi fni-att alienaliM—Suitff^tHt 
ettachment $ m cnaihir dt(ree~Elftct cf on frier ohtna 
tien— Sole in fxecuCion of /after dttree— Title of fur 
eAater—/f frrvailt ezer He fnfate aheate 
Per C l^anJrang Roto and Pafanfali 
JJ — Under S 64 C P Code when a proper 
been atlachevi any subsequent alienation Is agai 
claims enforceable under that particular attac 
The section does not go beyond this An attachment [ 
effected after a private alienation is not assisted by an 
attachment before the alienation If the exe< 
ceedingi in which thesecond attachment has 
have been in tituted before assets have bee 
into Court the creditor would be entitled ti 
distribution if the property is sold in the earl 
tion proceedings but if the sate takes place as the 
result of the attachment effected after the pnvaie 
alieiation a person who buys the property at the Court 
auction would not obtain a good title 
Abdur Rahman and Ktnknattoamt Agyangar, JJ— ^ 


O P CODE (1908). S 66 

debtor aa fnsolrenl by foreign Court — Effect of — 
Private international law— 'Attachment subsequent to 
adjudication — If prevails against foreign receiver See 
1939 Dig Col 185 Vekranna Sha f Official 


1 Attachment before judgment— Sale of property «ubse 
quently In pursuance of contract made prior to aitach- 


— S 65 — Auetion furehaser t right to peiieiiion— 
lyhen aetfuet— Right te metre profitt 

The title to the property after the sale is made abso* 
late vests in the auction purchaser from the date of the 
sale according to S 65 and it is wrongto *ay that the 



judgment debtor only after •/ I Itisnotmeanttoconferonadefaolt- 

• 1— » ■' » I -..«•» privilege of tent free occupation for so 

be decree bolder can delay confirmation 
• , • garwaJa and Rowland, JJ ) CHRATAR 

> Shah QaSim Ghaki. 

19P&t sai-AlE 1910 Psit 67S 

immediately after the attachment As soon as it vests m I ~~ ^ H-^eofeand effeet af-^ale^If eomflete 

him any defect that Misted in the attachment b*fote is 1 tmthout eonfirmaUon— Order frehibiiingtale-^/f frohi 


of contract under order of Insolvency Court— Effea of 
as against attaching creditor See 1939 Dig Col 1B5 
DIRAVIYAM PlLLAIf ViERAHAN AsiCaLAM 

1851C S62«12K^I 65l 
S 61— Scefeof — Altaehing tredilor,iftan llaim 
to retiriel the effect! of a fmate tramfer 

All that S 64, C P C(^e provides Is that claims 
enforceable under the attachment will remain unaffected 
by the private transfer and the attaching creditor can 


I ' A lit HfiUPal bbb 

I S 66 — Applicability — Purchase out of joint fund 

at Couii'auciion— CetttScate in the name of one— Suit 
by others, for possession, if barred hy S 66 5rr 1939 
Dig Co) 186 Bhudarsao V Samarathhal 

1871.0 60-12EN 267=AI.B 1910Nag 1 

S 66~Aftliea6ility-^Revenue tale 

S 66 C P Code 15 confined to a purchase certified 
by the Court in the manner prescribed by the C P. 
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C.P. CODE (1908), S 67. 


10 P. CODB(1D08),S.73 


purchase and basing title upon possession is traceable in 
the pleadings, the pUlntiS could not get any relief 
(.?«»• C 

prasa »■ ...... 


AppUcabthty—Executtm ef dtere, of Coerg Conti i 
Snhsh India 


1 Compromise agreeing to give Dp plea as to states — 
Order for sale — Subsequent claim for transfer of pro- 
‘ of Court. Stt 

D£R Mfhta r 
290. 

application by 
-Legality Stt 
ND J5I. 
ang. L.B 421 

IZ—Applieitiility — Condiliens— Creditor 


Ss 68 asd ’Itb-^Colleeter firoee'dmg — Relative 
pawn of Colleelpr and Civtl Court 
The trsnafec of the decree to the Cottector does not 
cult the loriadietion of the Civtl Court in ail matters 
A Collector ceases to have jurisdiction to sell or to con- 
firm the sale after the Court passing the decree recalls it 
IVhether the Collector fails to 
Court's order in disregard or it 
order must prevail against anyth 
lector subsequent to that order 
to proceed nith the case IS suspi 
order of slay that might be passec 
the decree A Civi] Court’s ord 
soon as it is pas<ed so as to 1 
poner to proceed mih the execu • 

being eomunicated to the Collecu . 

iswARitc Mura • *. • • • • 


I obtaining alt jeAmeii/ before tudgment but net taking out 
•- 7» -1.. r . » rtbuhon 

• Court can only divide 
may have made appU- 
culion of decrees. So 
■ attachment before jodg 

* rateable distribution of 

• e he took out execution 

* 'OIDIN V. DAKSHAYANI 

••• < ; ■■ moM WK.ii5i= 

(1940) 2 ML. j. 844.- 
' cree agatnil Hindu co^ 

ided share— Death ef 
\tepareenerSaU ef share m txeculton after death— 
' Appheouen for rateable distribution by ether deeree- 
holders without prior Bt/aehaient of share of eepareener 
—Afaintamabilily, 

Where a creditor has obtained a decree against a 
Hindu Coparcener and attached his undivided interest 


ferred to the Collector (Rhide, j ) ' 

Gulab SINGH V Patiala duhbar 
Alit 1940Lab 346 


nt 10 particular 
.y/r 1939 Dig 

I 2 = 12EB 324. 

1 “ '3 '^^~Cests ef reahtahon— Goods attached by 

of Naur in premises 
blor at lessee— Landlord’s right 
occupation os costs of reahia' 
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C P. CODE (1908). S 73 J O P. CODE (1908) S. 73. 

R.73 {Ty<xb,t.J) ' 

TOYtAND ■ ■ ■ . 


S 73 ana C , 

in S. 73. C P C<K 
Comfanttt Act 

An order pa^'ed under S 186 of Ihe Compmies Act 
cannot be deemed to be a decree within the meaning of 
that word in S 73, C P Code Any person tn whose 
favour such an order has been passed, cannot claim 
rateable distribution i,Zta‘ul~Htt:an and Yorkt JJ) 


paid the son’s share actually into Court. The sale by 
the receiver beyond the time fixed was unauthorised 
and irregular, as also the receipt by him of the sale 
proceeds, and the subsequent ratiScation by the Court 
could not transmute the unauthorised receipt of the 


Crucial date — Dummal af execution appUcaUen after | ” ' Ss 73 and 47—^r/^f to rateable diilributien—- 
dke receipt af atiett—PigA " • • c • , , r ' 

The cnicut date for det< • ' 

.able distribution under S . * ' ' 

which the assets are received On this date all the I prveeeae.n taat pra 

.decree holders whose applications were peuding for I . 

execution in the Coutt and who had not received satis |, O" an ewcntion sale being set aside the decree 

faction became entitled to sh • . . • .1 ■ 1 1 

Their right to share having aci*! ‘ 

not be lost by the mere fact that 

.dismissed tn default later on. (/ • 

SASn MUBLIDHAK 

1910NLjr.310- 


- ■ ' ■ 8s 73 and 149»Hea[itati 
Another deere<*holder against same 
If can claim rateable distribution S 
189 SaKHaRaM» MaMADEO 

18610 683»12BN.229=A.I.E.1940Kag 79 
— S. 73 — Receipt of assets^Dale of-— Decree 
etfainit father and eon—Offlctal Receiver directed to tell 
ton't thare alto within time fixed — Failure to tell— 
Sate tnhtequently by receiver afttnoardt ratified hy 


• piuceeus ui me Aiticoeit 
order directing the decree* 
der S. 47, C P Code, and 
(.PotlocA /) BhiOHAJ 
I n. ShioLAL. 188 Z 0. 880«12 B Zf 337 •> 

I 19402TXO'.21S‘*A1B 1940Nag 267. 

■ S. ’JZ—Same iudgment~debtor— Decree against 
debtor dunnghit lifttime and decree against Att legal 
representatives — I f ' passed against the tame fudgment- 


. • , . , . 'tee against a debtor 

. . ' * b execoleslt against 

, ■ ■ , . • ■ . ■ . creditor obtains a 

pondent, were all holders of decrees against the 3ni | decree against such legal representative in respect of 


months and to deposit iuto Court the share of the non j — S 'IZ— "Same iiidgment~dihtoA'— Decree agamtt 
insolvent eon, the 3rd res^ndent. Tlie sale did not take | Dmln father and decree against father and ton—Sale 



220 


219 the yearly digest, 1940 

C T CODE (1908), S 73 OP CODE (1908), 8 60 

1910MWN 286= AIR 1940 Mad 625= —■ tO— Notice strted undrr eld t/<t$on—~Sutt 
(1940) 1 M !• J 653 ledge i euiseguent toGevernment of India (,A/efralienef 
— — S 73 (2) — Sale tn favour of detree Holder Indian Laws) Order, V)Z7~~Validity of nottee 
purchaser eonfirs/ieij — Prior applieaiious iy other ere- A nott e served artiler the old S 80, C p Code, prior 
dtfore far rateaile duenduti-n not disposed of—Hemedy to Part Iff of ihe present Government of India Act and 
of latter 

A creditor in execution of his decree sold lar 
judgment debtor and purchased it himself but 
no deposit in connexion viith the sale He set ofl 
money against his debt Prior to the sale tlire 

Cations for rateable distribution had been pi , 

other creditors The sale tiss houever eienta 

firmed without the applications for rateable dis i,, ■ — ww— uK/en 01 

havinebe"" — _*_jj»rr.i - .*.-4 


S 

See 1939 


Commiss • • . , • ■ 

toissue •• I ‘ , 

AND 75 • ( ■ . 

= 8 &Q-~App/ieaiility^Peeetvtr—Sutiagain/tfor \ — «i- ..S 80—Of^eialJ?eeeiur—Ifotiet-^Meeessily for. 

royalty of land! lu hn p9imti»n—ffoti«—lfe<eeiily | Ohter-^S 80 C P Code applies to all forms of 
Ckatlerti /—Though a receiver appointed in a soil I action and to all kinds of teliefas against a public offi* 
■* “ Receiver IS, therefore, 

< * ce was served on him 

ASIA KhaTUN p 

• • • 410WK 686 - 

. • I • • AIR 1940 Cal 678. 
4-1 , ,,v . r... n- .....e./.. — uS ow — iiefcI....alion Act, S 77— 

‘ , ' ‘tctwtr—Swt under S 77, Reptstrahon 

. » . • • •net receiver tn tnsolveney^-Nohee, tf 


— S 80— Dtjferent causes of action united in 
SuiiSutt bad for vjanl 0 ' • 

of them — Enure sutl, tf • 

It IS quite true that if 
action are united m one 
one of them the suit fails 
S 80 there is no reason y> 
be dismissed But tvhe 
person for declaration of 

the receiver of that property is added as party 
and there are definite allegations against him of 


186 I C 584=12 R C 495= 
44 C W N. 74=A I R. 1940 Cal 1 

)~A/unieiPal Committee superuded under 


I Where on the refusal of a Distnct Registrar ‘ 
1 . _ ♦•A t,v 4 rpri»ivrr It* 


Registrar and the suit is not brought against him 
but against the receiver and as such no notice 
j _ c on r- T> ,5 neces 530 ' Further 

s a 'special law' and S 80. 
pply in view of the provi 
ation under S 77 of the 
le period of 30 days is lest 
vided by S 80, C P Code 
// ) SutTAN Ahmad v 
uOifAR fiETASt 186 I C 505=12 R A 400= 
1939 A L J. 1151=1939 A W R (H C ) 878= 
AIR 1940 All 108 

— ^8 80and2(17) (g) and (bl—'Poblic officer'^ 

ot \Safds manager 1939 Dig , Col 190. 
Chandra das v ^fANACCR, b ftf IV. 


service of the notice under i> 8 
Deputy Commissioner who Is the 
as «ell as the adminUirator of Ih 
is valid and proper {_DiH ftiH 

SitARti sialkot Municipal 
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C P CODE (1908) S 80 
^ent anil i* not a public offi rr ' nithin the moaning 
of S 3 (l7)andS 80 CP Code and a <uit ai^alnsi 
him cannot be defeated on the plea that no notice was 
pireti as reooired by S 80 C P Code irandrang 
Krto and //o’Xtiii // ) Go^^NDA CHE1TMR V 
UTTlTKOrrAI Co OPERATIVE SOCIETY 

ILR {l940)Ma(l 929 - 62I.W 131- 
1940 MWN 782-AIK 1940]tr«d 831- I 
f]910> 2ILIL J 211 I 
' ■ - -Ss 80 and 2 (17)— PiiWic officer — , 
Rccfi <t 

It IS the dull of a receiver W take charge of the 
properties m suit on hehalC of the Court He 
c’cercises his functions under the supervision and 
controt of the Court and is remunerated under 
Its orders He can thus be deerned to be an of^r i 
of a Court of Justice whose duty it is to take | 
charge or dispose of any property within the 
meaning of S 2 (17) (rf) Even if he is not an 
"oRicei ’ he is clearly a person especially autho 
rtred by a Court i ’ ■ ' ' * • 

and therefore a ‘ 

Roarbur^li // ) “ * 

Mohan ' ' ' ' * 

44 c • *, ■ • ■ . • r 

— - S 80— ^Kit agamil eslafe in hands of 
rremrr— Vo/ire, i/ nrcrfjary 
No estate v ests in the receiver by virtue of his 


against the receiver personally and the suit is 
really agauist the estate which does not vest tn 
the receiver, but which is held by him under 
orders of the Court who made the appointment, 
the suit cannot he said to he one against the 
receiver withm the meaning of S 80 In other 
words S 80 contemplates a suit against the 
receiver which seeks to make him personally 
liable for acts, done or purportmg to be done by i 
him in his official capacity and it does not con* . 
template a case where a suit for possession is 


C P COVE (19081. S 91 
The pfoviSi«]s of S 85, C P Code, are specially 
enacted fora privileged class of persons such as a. 
Sovereign I’rijvce or a Roling Chief, who are parties to 
salts or legal proceedings and are subject to the role of 
strict constiuclion and must be rigidly folloaed A suit 
' insutated on behalf of a Rnlmg Prince or an Indian 
I Stale by a person who is not an aotboiised agent 
nnder O 3, K 2 C P. Code, and without the authority 
' reqaifcd byS 85 C P Code, is a defective suit and 
[ has lb be dismissed A subsequent authoriiy obtained 
' under S 85 for the first time after the presentation of an 
I appeal upon the dismissal of the suit cannot cure the 
I defect so as to mahe the suit a properly Inslituied suit 
{Ol'aua^e.^anJ /nJarnorayan JJ') ABPUL LATIF 
C » • V*- • ‘-i-e 


diiy .Te/ 193*5 Dig , Co) l90 MahaRaIa OF jAMMif 
AND Kashmir v Executive Officer, Sjalkot 
• • . 42PLB 228, 

1 'ffli(aiihty~lnt Uenty prtcecdingt— 

ii»n iy deiter ef Aulmg C/nef~^ 
testary 

de, IS terms applies only to suits, and 
I cannot be made applicable to insolvency proceedings 
initiated by a petitioning debto merely by reason of the 
I fact that a Sovereign Prince or Ealing Chief is one of 
i.t. .a ,« >. > ‘edbya debtor 

* i*, therefore, 

• 'nlionedin that 

* Maoan LAL 


' 8. iZ-^/nKrfleader snst^A/affer in diipittf^ 

t'aiua/ian 

In an interpleader suit the matter in dispute it the 
title to the properly which is claimed by two or more 
persons, and its vatuaiion is the value of that property 
(AM/a,/) RAFIO AHMAD V BABU RAM 

1949A.W,S (aO)4iB-1940OA 707- 
1940 AJrJ' fi78-AJ& 1940A11 45Z 


_ _ t, . I to the person who sues, and !e is based on the round 

—— 3 60— Two notices— Suit filed before espirvofl i».,» i, , . 

two months from second n ■ ■ • 

1939 Dig Col 100 SEC ' . ■ ■ 

DISTRICT Board rangpu i •- , ' ' 


——8 E3— C^*wlr*«t*»>»~ 
State if frrion net duly , 
Dismtisal—Suiseguent aitasn ■ 
affeal feem dttwetstal—lf tn 
rtgnltr 
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C P COPE (1908), S 73 | 0 P COPE (1908), 8 fiO 

1910 M W N SSG^AIB 1910 MaA E25» I ■ — ■ S strted under old /eo/ion—Suit 

— ~S 73 (2) — Suit sn favB • . • 

purchaser confirmed~Prtor applt • 

dttors for rateable distribution nc ' ' ■ 


having been dispo'^ed of 

Held, tha* any remedy open to other creditors lor 
rateable distribaiion was by a separate suit under S 73 
{Almond, JC) SUKH Raj ShaH » Pjr GaUHaR 
bHAH ISO 10 168°^ 13 B Pesh 21» 

A I B 1910 Fesb 36 

See 1939 


B 

Commissi 
to issue 

AND 75 • 

■' 8 BO—Applieaillity^Steeivor-^Suit agamtt for 

^AVKU^nfUt^j t A r — 4 hf . . 


O Uv—XOL>IILl ul 

Section 80 sras intended to afTord protection to 
officials against personal responsibility for ofliciat 
acts If It IS sought to make an officer personally 
liable for certain acts done or purporting to be 
done by him m his official capacity it is essential 
“ * * ^ “ ‘ *' re should be 

• The object 

* • ■ portunity to 

. t to Iht 

tke amends or settle the claim if he is 
d (Mukherjea and Roxburgh, //) 
Mohini V Biraj Moiiax 
C 564=12 RC 495=44 CWN 74= 
AIR 1940 Cal 1 

— - i8 td—O/fidal XeeeiUr-^Hotice-~Heceisity for. 


nst receiver m insolvency— Nohee, if 


— — — S 80— causes of action united in 
jint— Suit had for want of notice in regard to one 
of them— Entire suit, if liable io be dismissed 
It IS quite true that if two or more causes of 
action are united in one suit and with regard to 
one of them the suit fails for want of notice under 
S 80 there is no reason why the entire suit si 
be dismissed But where in a suit agair 


Where on the refusal of a District Registrar 
to register a document executed by a receiver m 
. , j, n,strirt 

C ■ S 77 


plead 
C. P 



a 'special law’ and S 80,- 
’ - of the provi* 

S 77 of the 
30 days is less 
50, C P Code 
AN Ahmad v 
12 R A 400= 
• A (H C ) 878= 
A : ■ 1940 All 108 

"a 80 and 2 (17) (g) and (li)-~*Public officer’' 
of Wsrds manager See 1939 Dig , Col 190,- 
CHANDRA DAS MaNaCER, BMW. 


A I B 1910 Xah 4S1 I Sone^ is 


officer in the service of the Govern- 
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C P CODE (1908) S 80 1 

Blent and Is not a ‘public offi^r'wilhin (he meaninK 
of S 3 (I/)andS 80 CP Code and a suit against ' 
bim cannot be defeated on the plea that no notice eras 
gieen as reqatred by S SO C P Code (PanJraHg 
Fea end lloxnll // ) COMNDA CHEITIaR » 
Uttukottai Co operative Society 

ILB (1940) Mad 929-B2EW 131- 
lOIOM'WN 782-AI3 1910 Mad 831- 
(1910) 2SLLJ 211 

Ss 80 and 2 (17 ) — Ph6/ic o^fcr — 

Rectx rr 

Tt IS the duU of a rcecit cr to take charge of the 
properties ir ‘ - »■•>*—>' * f' -♦ 

CTercises hi' 

control of t ■ • 

Its orders 
of a Court 

charge or dispose oi any property SMthin the I 
meaning of S 2 (17) (d) Even t! he is not an ' 
"officer’ he is clearly a person especially aulho- 
nred by a Court of’ ** ' »--*• 

and therefore a pu ‘ • 

Rorbufgh •(/ ) I ■ ‘ 

MoitsN ] ■ ■ ! { • 

44 CWN i4_Aiiv lv4u Let i 
iS 80— Jilt# ogainst ejiale in hands of 
receiver — Noltee, tf necessary 
No estate >est$ m the receiver by virtue of his 


against the receiver personally and the suit is 
really against the estate tvhich does not vest in ' 
the receiser, but which is held by him under! 
orders of the Court who made the appointment 
the suit cannot be said to be one against the 
recei%er within the meaning of S 80 In other 
words, S 80 contemplates a suit against the 
receiver which seeks to make him personally 
liable for acts done or purporting to be done by 
him in his official capacity and it does not con* 
template a case where a suit for possession is 


C P CODE (1908). S 01 
The piOTisions of S 85, C. P Code, are specially 
enacted for a privileged class of persons such as a 
Sovereign Prince or a Koling Chief, who are parlies to 
suits or legal proceedings and are subject to the rule of 
sttKt construction and most be rigidly followed A suit 
Instituted on behalf of a Ruling Prince or an Indian 
Slate by a person who is not an authorised agent 
under O 3, K 2 C P. Code and without the authority 
teqnired byS 85 C P Code, is a defective suit and 
has to be dismissed A subsequent authority obtained 
under S 85 for the first time alter the presentation of an 
appeal upon the dismissai of the suit cannot Cure the 
defect so as to malie the suit a properly instituted suit 


*■■ — S 85 — Order signed by Chief Secretary— Vali 
dily 1939 Dig , Col 190 MAHARAJA OF jAMMU 
AND Kashmir v Executive Officer Sialkot 
. 42PLE 228. 

J 'tfhcahltty — Im Itrncy fredtdtnis— 

. > tten hy ditter ef Ruling Chtif—’ 

• setsary 

b oo. C P Code, m terms applies only to enits, and 
cannot be made applicable to insolvency proce^ngs 
initiated by a pr JiW. .. i- . r > 

fact that a Sove * 

cred fA— * • , 


• * iU and Reu, JJ'l MADAN LaL 

• * ramtur Stats 

(1910)1 cal S11-189IO 667** 
13 BO 99-41 0 WJT 333- 
710L.J S16-AIB 1910 Cal 211. 
8 88— /nrrrp/redrr tutl^hiaiUr in dtiptrJe— 
Valuetien 

In an interpleader suit the mailer m dispute is the 
title to the propeity which » claimed by two or more 
persona, and its valuation is the value of that property 
\MnUa /} Ratio Ahmad e BabuRam 

1940 A-W^ (H0)4l8-1910 0A 707- 
1940ALJ 57e-AJB 1940AU 452. 



— “S 80— Two notices — Suit filed before eapiryol 
two months from second notice— If pretnataie Stt 
1939 Dg Col 190 Secretary op State v 
District Bovrd, Ravgpur 18510 IM- 

IS bO 873 


to the person who sues, end It is based on the sound 
rule that no man should be hararsed by a multiplicity of 
suits in respect of a single wrong The priudpte bss 
been adopted by the Coora in India as a matter of 
tquiiy and good conscience. The wording of S 9l,C. 


■ 8 85— Co<irfriMr»»<»— . ■ 

Stele hj firten net duly • 
Ditmitud—Smitefuent etleini • 
effeel fretn diimiiial—tf eue 
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THE YEARLY DIGEST, 


[C P CODEa908), S 92 


plaiRtiS individually, but 
in the interest of th* 
trust IS a public one the 
• interest of the publr). 
in the suit mu‘t be 


P Code, on the other hand gives a ncv 
namely a tight to sue for the removal o* 
sance, even where there is no speaal 

invasion of any special right Obstruct 

pathwaj IS a publr nuisance under S 
though It may not he a public I igh' 
sense b 91, however, does not take 
pendent Tight of *nit which may exist 
override the provisions of O 1, R 8 and it does not 
take away any right of suit under O 1 R 8, even when 
It 13 a case of public nai<ance The special restrictions 
of 5 91 can be overcome by proof of special daoiage 
and by proof of the invasion of the special rights of a 
Jlmiled class which will give an independent right 
of action This latter tighrof suit is independent of 
both S 91 and O 1, R o, C P Code Therefore, m 
the case of suits relating to obstructions to village ways, 
if the plaintiff does not utilise the special provisions of 


right of suit ttrt, and a suit to remove su h a person is a suit for 


namams in temple and on temple articles and putiing 
different namam$~Suu in respect of— Suit to compel 
trustee to take out deity m proces<ion on certain occa 
I sions— Sanction— Necessity Set 1939 Dig , Col 192 
AIVASACHARIAR V SaDACOPACHARIAR 

189 10 ISOolSDM 163 
S ^Z—App teahihty—Suit fer aeeeunt! iy 
trmUtt attinst past trusttes—Censtnt cf AJvtectt 
I Gtfttrol—lf metssary^Suit egsvist semt only ePlAtm 
I —itaiHlainaislily 


obatruclion— Maintainability without sanction of Advo- j 'S VZ—Jansdutten af Ctnil Court —Rtmo etl 


225 


INDIAN DECISIONS. 


926 


O F CODE (190S) a 92 

fpinto^ and morat soperTision over the volantaij acttma I 
cf the vorsbippers. In nch cases, it may be fattk fot a ' 
GtiI Cocrt to nterfere with the exercise ol the duties of 
the o&ce. No rights of properly are connected with U i 
there is no machinery by which the Coart can . 
conuol the volantary action of the worshippers or the j 
mahant. ( 1/ /jyjf jr ) S^TISH CHANDRA r ' 

DH-ARanidhar 67I.A 32— 

TTiR (mOUCiL26G-61L.W 49 = 
1940 OA 112 = 1851.0 616=1 
1940 OJiR. 64-1940A.W.& (P 0 )33= I 
6B.E 291»1940OWjr 104 = 21PX.T 91=' 
1940 FWJ4 110=71 Oi,J 1- , 
19401LWJT 172(2)=12E.FC 117-1 
44 C W Jf 177- 42 Bom.L.R. 295= 1 
42FX£ 153 = 1910AX^ 409= 
LI..E. (1940) Ear (P 0 ) 47- 
AiE 1940 PC 24 -(1940)1 ILL J' 371 (PCX 
■a 92— “Pnhlic trust"— Scheme of loans for edo 
caboaal parposes at low mtere<t to Aoslo Indun youths 
ciil5adiaspTe^d«n“3— MpwbScVrast. Sit 1919 liig, 
■Co! 194 Edward H M Bower r Kestcrlow ' 
U. E. (1940) hlad. 300 = 189 DC 96-13B31 135 ; 

S 92 — Pmilie fruit — Vatt—Bulk 4f meewit rt- \ 

trr-tii ftr family anJ famitf ritifieui furpmt 1 


Mliere the balk c( the income from the wakf proper 



|C P CODE (1908). S 9a 

1940AD.J 409-44CWJ4 177- 
(1940) Ear (PC)47=AJB 1940PC 24- 
! (1940) 1 MX,J 371 (POX 

— S 92— A’owfraf «f wtakani (rrm tffitt— Moral 
fktracter tf wtaktnl—Paietr «f Court totennltr 

In a soit nnder S 93, C P Code, for the removal of 
I a fnabant from his office, the Coart can consider the 
; oKwal charactn of the mahant as directly relevant to 
^ the issaes arising in the snit, (r ^ ) bis fitness to remain 
In office and his Lability to be removed therefrom (dA 
P JiyaJtar'l SaTISH CHANDRAr DHARANIDHAR. 

67 DA. S2-ILE (1940) 1 Cat 266= 
61I..W 49=1940 OJL 112=185 1 0 616= 
I94OOI1E 64=1940 A\7E.(P.C)SS= 
6 BE. 291=1940 OWJf 101=21 Pati.T 91- 
1910 PWJT 110=71 CX-J 1= 
1940MWN 172(2)-12BPO 117- 
42B0in.DE 295 - 42FDE1S3- 
1940 AXJ 40g=IDE (1940)Ear (PO)47- 
4iaWJ!r 177-AJ.E 1940 PC 24- 
(19iO>lliiX9 S71(PC.) 
a 92 — Piynl to tut — Sauefioil oftaiufJ ky moral 
ftff*t—Out oftksui Jpugitftrt luit—Suit ky rtrt if 
rr/xfer 

Where sanction ander S 92 is obtained by serera] 
persons and ooe of them dies before the inslitation of 


' a 92— of ktait of nil flout tudoiowitnl 
/rout o^ee—Vofl/ri for ttuttdtrolion of Court 

So general rde can be laid down beSitisg the differ 
sRit kmdsof teligioas heads of varying sanaityaod 
•eminence It most depend upon the faas of each case 
It may be that mere mismanageoient or Incapacity is, in 
the case of certain h gb digniiarieSi not ordinanly xoffi 
aeat for their removal from the performance of their 
rebgioos daties, as distinct from their daties as nana* 
.geis of the properties of the institation It may also be 
that a Coort, in certain cases exercises a wise disaeuoo 
in not directing their total exdasion from ihetr rcHgions 
■office where (eg) the lapses are ’ * , 

misccoceptioa of their postion c ■ 

■Coort may sometimes not order ihei ■ 

may assoaate with them a commit 
Bat these are all matters for the • • 

Gnl Coart which mast necessanly en}oy a wide tfs 
-creboo todeade what form of panitiveor ameliorabve 
•order will «mt the reqairements of the case The tree 
■vole la tncb matt*rs can be stated to be that if rt be 


1940 ODE 499-19400A.6B2- 
1940 A.WE (CC) 298-1940 0 W J7 639- 
ADB 1940 Otxdh 421 
— ' B 92— Jnf ImUtutid tltimimg~rtltrft 
mndtrS 92 — Sauttitw—f/etntttf~Smhityutm gmend- 
utenl or aianJonmnU of rtlitfi — If wiakt* tuit uiuiu. 

taimtklemtkout umtUou 

The »se of the word “insiitated" « S 92, C P Cbde. 
makes it iDCambentoo the Coort to see what (be prayers 
were 10 the plaint at the date the salt was institatedin 
order to satisfy it^f whether S 92 (2) C. P Code, 
bad been complied with, and for that parpose the Coort 
‘ w’ asy happen by way of 
. • • some later stage In the 

• i falls under S 92, it 

. * ■ sanaion of the Advo* 

■ The fact that bysabse 

I v|aCitt ameodment the relief or reliefs falling ander S 92 

I are strock would not make the salt raamtainable 

PromMJ, J — If a suit riaims the reliefs specified in 
S»92aodehMld therefore bare been brocght ander 
~ • • id of ty amend* 

1 efs. It would 

■ er a parbcalar 
I • • idment of the 

e ■ a at IL {Brooms 

« • JASRAU/J e 

• ' -13BE.85. 

I • ■ 910 Bert 242 

■ • rm nuettJiuf to 

■ • m am t • all falkrr 

■ « ■ to look after a 

II • ■ took poasctstoQ 

K •' fewas 


Y. D i&10“»3 
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C P. CODE (1908), S 91 i 

special proof of damage, for in such a case the law will I 
presume damage Ii is by reason of these limitations j 
that It has been held not to apply to ca es of quasi j 
public rights, such as village roads, and where the plain 
(iS Sues either for himself as a member of the limited 
class of persons having special rights in common, or on 
behalf of that limned class ■ - - * 

under O 1, K 8, C P Code, 
rights O 1, K 8 IS merely an 
provides no new right of suit 
representation where a right of 
that right of suit is provided 
special rights of the limited clas 

r Code, on the other hand gives a new right of mt 
oainely, aught to sue for the removal of a ^ 
sauce even where there is no special dama 
invasion of any special right Obstruction 
patWay is a public nuisance under S 91, < 
though It may not be a public highway i 
iense S 91, however, does not take away 
pendent right of suit which may exist and 
override the provisions of O 1, R 8, and 
take away any right of suit under O 1 R 8, 
it IS a case of public nui'ance The special restrictions 
of S 91 can be overcome by proof of special damage 
and by proof of the invasion of the special rights of a 
limw^ class which wvU gwe an ludependent tight 
of action This Utter rightof suit is independent of 
both S 91 and O 1, R 8 CP Code Therefore In 


C P CODEa908),S 92 

not only in the interest of the plaiatil¥ Individually, but 
tn the interest of the public, or in the interest of the 
trust Itself (for where the trust is a public one the 
I interest of the trust wil.be th>‘interest of (he public) 

I and (4) the relief claimed m the «uit mu<t be 
one of the reliefs mentioned in the section A prayer 


ttrf, and a suit to remove su h a person is a suit for 


trustee to take out deity In procession on certain occa- 
sions— Sanction— Necessity Sti 1959 Dig Col l92 
AIVANACHARJAR V Sadacopachariab 

189 1 0 190-lSRM 168 
S ieaiilily-“Sui( (or aceoHUtt ly 

truitai agitinit past truities—Comtnt cf Adveeatf 


slot a public Highway in the fall sense in wbicb all the brought by two or more persons as representing the 
membeta of the public who happen to goto theplace general public in order to secuieihe proper adminlstrs- 
have equal interest he must show thaeit is awayor | non of a public trust A Suit bv trustees r\p. the r 


— banction of Advocate General— Necessity— proof of j C P Code, in fit cases to remove the mahant not only 
•pecial damage 1939 Dig C • • ■ lagement of the temporal 

Paspeo PaRmeshwar Singh * also from his spiritual 

188ZG 249~12B-' ■* • capacities of the olhce can 
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C F CODi: (1908) S. 93 


O F CODS (1908). 8 92. 


<pintQal and Dora] supervision over ihe voJantarj actions 
of the srorsbippm. !□ ^nch cases, it may be fatile fot a I 
GnI Court to interfere with the exercue of the doties of j 
the ofice No rights ol property are .».-»■ • 

and there is no nachmery by wbi 
control the volonUry aaion of the ’ • ■ 

tnahant. (MR Jjytilar ) SaTI s 

DhaRAMDHAR 67 tA 32“ 

1X3 (1910)lCal 266“611i.W 49= 
igiOOA 112“18SLO 616“ 
1940 OX& 64“1940A.W3 (PC)S3“ 
6BE 291 = 1940 0 WN 101=21FL.T 31 
1940F'WJT 110=71 CiJ 1“ 
1910M.WJJ 172(2)=12EJP0 117= 
44CWJT 177 - 42BonLL.B 295= 
42FLX 16a=1940AI,J 409= 
LLE (1940) Ear (PC)47= 
AIE 1940PC 24=(1940)1MLJ 371 (FO) 

S 92— Poblic trust"— Scheme of loans for edo 


I 1940 AX J 409=44 C WJT 177= 

1X3 (1940)Kar (FC)47=AJE 1940FC 24 = 
(1940) 1 MX/ 571 (P O ) 
“ " ■ A/era/ 

3TaI of 

• er the 

moral character of the mahant as directly relevant to 
the issses arising in the suit (^^}his fitness to remam 
in office and his 1 ability to be removed therefrom (d/ 


1940MWN 172(2)=12EFC 117= 
42BoiiiI,E 295=42FXB.1E8 = 
1940 A.XJ 409=ILB (1940)Ear (FO)47= 
• " ' ■ Vis 1940 PC 24= 

IMXJ 871 (PC) 


'b tHic ifutl — Wakf—Rulk of iieamt Tt \ 

jfr-vd ttf family eftd family religioiu fiurfiutt 

Where the bulk of the income from the wakf proper 
ties IS to be spent for the family or family purpo^, 
aorae poriton for religious purposes which cannot be te - 1 
garded as wholly pabh in Mahomedan Law bke I 
AftXkrram and Ramtan espeoses and the surplus if I 
any, is to go to Aa/ expenses of the mutauclh the wakf 
IS not a trust created for public parpo<es within the 
-meanirg of S 92 C P Code (Amttr ih /)• 
ABDUL llAUMt NA8IBirVNe«SA StBl 

44 0 W K 969 


ton ollamtJ ty tecyral 
nil — Sail if rnt if 

' rtfular 

I Where sanction under S 92 is obtained by several 
I persons and one of them dies before the institution of 
I suit,tbesaUinnituted by therest isvaLd (Slimf /) 
SttEO Ram V Ram Chand a 1B 1910 Lab S66 

— Ss. 92 and 151— XAnwr— // tan It miififitd ty 

apflltatun unAtr S l5l 

A scheme paiticntaily one relating to a hfosl m 
wakf. can be modified by an appt cation under S l5l, 

: C P Code (Zia ul Hasan ami RaJka JCnsAna 
\JJ) 7AIYA2 ALI KHAN V SaIFULUK SRAH 
'SOHARWARDI 169X0 696-13 E 0 97“ 


religious duties as distinct from their duties as mana 
^ers of the properties of the inst tution It may also be 
that a Court In certain cases exercises a wise dtscreiion 
in not d reeling their total exclusion from the r rebgious 
■office where Oz) the lapses are doe tocassesbkea 
misconception of their p^ition or obi gallons The 
■Court may sometimes not order their total removal bat 


makes it incumbent on the Court to see what the prayers 
were tn the plaint at the date the suit was Instituted In 
order to satisfy itself whether S 92 (3) C P Code 
had been complied with, and for that purpose the Court 
roast pay no regard to what may happen byway ol 
amendment or abandonment at some later stage in the 
sun If the suit as instituted falls under S it 
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O.P. CODE (1908), S 95. 


C.P. CODE (1908), S. 100. 


as ■ . . 

tn. • ■ ■ 

Cf • *1 • . 

S.' 95— Burden^ of proof— Compensatwo^ for | 1910 O.A. 491 = 1940 A.W.E. (BE ) 106. 


■ . 8. 96 — ApPtal afitntl findirtgt vihtn dtcrte ttnat 


I fa(t — Ahmet ef—Pevitr ef 

•• - 

sd to come 
Court bas 
9ennel and 
S Rai 
B A IXT" 
L J. 366- 
to AIL S49. 


ml findings 
g«f> 

findirg of 
e finding of 
no question 


actually brought on ib« record in place ot the lormw | 
matawalh. No order or decree in hia favour could^ 
passed till then But if a deaee were to bo pa^ 
prior to such bnnging on record, the irregolarity aflew 


' ' ' ' AIE 1910 Bang 126, 

— 3 100— Finding effaet—ConitrucUon of died 
—Imerferente. 

Whp.H >t ■< rVar that the lower anurliaip Court has 
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C P CODE (1908), S 100 


I 100— Find ng of fact— Finding aa to does 


I O P CODE (1908), 8 100 
~ -S 100 — Finding cf faet~-In(erftrtnct — Chanct 


ment being tampered «ith Dg Col 198 \cf apttllati Court ttmxng to difftrtnt tondu 


jAVARDAN Farida f prandhanDas «»*«<•< — ifagn 

190 1 0 377-lSEP 193=7BB 20= Wheiealower 
AIJ: 1940 Pat 245 [ d<fenee wldenre 
» S ViO—FiKding of fat 
wrong Itgai vtr\o~lntirftrtnct 
here a finding of fact that a 

an artifit.ial channel it based m * 

evidence and on an incorrect viev 
stiCnles a nataral stream or water 


nidtnot~—If a ground 

Where a lower appellate Court has not discarded th e 
defence evidence on any general grounds but has 


r V T . NATH ZUTSH! V Commercial Credit corpora 
I lOO-Fmdmg of fact-Find,ng that «rta.n ltd IB Lnck 191-AIE 1940 Oudh 85 

® 100-Finding of /oet~/ntfr/frener-.£xls 


KishORILaLk PiareLaL ILB (1940JE»li 60 


• ■ — — B lQ0-~Finding of foci— Finding tatfd on\ 
tigal ttror—luftriHt* of frond from 'm— »»» / — I 
Jnitrfirtneo m loeend apptai 
Though a Court of second appeal is 
question the soundness of the findin 
Court below, and the decision of the 
the eSect of the evidence must stand fir 
yet the soundness of the conclusions 
findings of fact may involve a matte • • 

therefore be questioned by a Court ol second appeal | > 


When the ezuicnee of a doenment does not appear 


— 8 100— Finding of fact— Interference— Find« 


appeal .Srr 1VJ9 Dig Co] 1V8 NRIFENDRA NaTH 
chatterji t Jugal Prasad Mandau 

1851.0 144-12BO 308 
— 3 100— Findingof faet~^Finding 

tidenng aft lAt efidtnet or iattd on tnadomnt/om 
dinte^tf toneluuvt 

The H gh Court ordinarily has no Junsdiciioa under 
S 100 C P Code 10 reverse find ngs of facts of the 
lower appellate Court un'ess (he findings are vitiated by 
r ” *■ I Vp. 


— — » WiO—hndiHgl of /act— InltrftrfUtt— Find 
mgr not rriordrd rn otfeefioni ipetifieally railed hforo 
loiorr appellote Court 

If the lower appellate Court fails to consider and 
record find ngs on ob] ctions specifically mentioned in 
the grounds of appeal filed before it its order is liable 
tobesetasde (.Aidut Qayoom, C / and IPatir /) 
MT jAivn r Ludar Maui 42 PX.E.J ft E 21 
— ' 8 100 — Finding of faet—Interferenel—Find 


- ' ■■8 100— Fmdmp of foct—Interfirnei 

Defin le find ngs on quest ons of fact by the lower 
appellate Court cannot be questioned In arcend appeal 
TTie question » hether a person bas been admlltd to the 
tenancy or not by the latnlndar Is a question of fact 
and the findings on U mn«t be accepted unless It ra 
shown that It is srlihout any basis of etldence 
/.A/J SinaiRAMr DIN Da\AU _ 

1940 A.W3 (BE) 89 


ITfmdmgtLtt taUu net fetiliout 

A find'rgthat a sale Is not fictitious, right or wrong 
i Is R finding of fact wbtcb cannot be interfered srfth in 
tecund uppeaL \Bkidi /) Oaval DaS r Savt 
RaM 42 PXX. 216. 

— S 100— Finding of foet—tmterferrmet—Imfo 
mter from foetr—Qnemom of tow 

A fietfing of fact based on cwal endenn cannot be 
goC>e Into In secoed appeal , bat the legal lefereace to 
bs drawn Irom proved or admitted fKts If • Batter of 
UF iKomo /) \AnReHAI SCLTANEhaI 
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O P CODE (19j)8), S 100 
Gadmal NathMaL ILB (1910)Bom 605= 
190 IC 420=13BB 109 = 42BomLB 611 = 
AI£ 1910 Bom 263 
— - 3 100— Finding of fact— Interference— Low«r 

Coart omitting to consider all available evidence See 
1939 Dig Col 199 GOBiND Ram v KajO Ram 

186IC 6S2 = 12Bi:i 310i=42PLB 232 
— — S 100— Finding of fact— Interference — Loner 
Coart omitting to mention certain evidence Set 1939 
Dig Col 199 RANjiT Singh ti Nawab Khan 

185 10 396=12 B I. 284 
■ “S 100 — Finding ef fatt — Interfertnee—Omu 
tien to refer to some doeumei ts 

A finding of fact given b; tbe lower appellate COort 
cannot be challenged in second appeal on the mere 
ground that certain documents are not referred to in its 
judgment unless those documents conclusively prove tbe 
case of the appellant (.jligul Rashtd JA PlTAM 
Chand V Kali u Singh 42 P l,^ 94 


, case upon the merits {.Roviland J') Bhacwan 
S iNCR V UjAGiK SrncH AIR 1940 Pat 33 
S 100 — Mahctout frotecutton — Existence or 
AittHteef reasonable probable cause— If a guesUon 
of tau 

In a case of malicious prosecution the pre*ence or 
absence of reasonable and probable cause is a question 
relating to the state of the mind of the accuser and has 
to be inferred from the facts of each particular case The 
question svhetber tbe inference from certain facts is 
correct or not is a question of law {Fadbainsbna J) 
Fateh Chand v konj Behari Lal 

15 Luck 40i = 12EO 302=18610 293 = 
1940 OJiE 113-1910 OA 195= 
1940 0 WJJ 201=1940 A W E (O C ) 108= 
A 1940 Ondb 320 

I 8 100 — Misrtaiing o* deeument—If ground 

I far teeand appeal 

' Misconstruction of a document which is not a docu 


on endence and notion 


surmises and conjectures 


. I. . 

Alat ItflOLftli 

Af f f Aij l aw ~ * 1pph 

5 


( < < . • 1 q^aestlon is a 

• . . . 48 IS a niaed 

•• * peal IS compe 

• ' • ABAD MUM 

I . . , . . >1 2BL 428- 

• I \ • I I • : 1940 Lab S5 

—9 Vttb— Finding af fact— Question of eonside I S lOO-Mixed gnetUtnef fact and lanr-Ques 

It an af t miiation — Interference in second appeal— 
ale Court di/feringf tm trial Court 
• regardiDg limitation IS a mixed qaestion of 

. and It IS liable to recousideratiou by the 


■ '8 100— Findings of faet-Tena • 

nature 

Tbe findings of fact of tbe first appellaie i ai n i , 
regard to a tenancy are bind ng in second appeal but | ' , 
not its conclusion • 

George Raniln ) ^ 

190 LO 342= ' 


-es in 
econd 
tern. 


I .i.»B 100— Finding of fact— fPben final 

In a case In which the findings of fact of tbe lower 
appellate Court are to be final it is necessary that the 


Court-Error m Procedure — Effect of ' 

It does not follow that in second ap 
error of procedure will always lead to 
of the lower Appellate Courts decision, 
be an error a^ecting the merits of the c 
under S 100, C P Code High Court can inter | 
fere on the ground of any substantial error or 
defect m the procedure which may possibly have 
produced error or defect in the decision of the | 


MiAUixu. 804 

S 100 — New plea- Question of law— If can be 

raised for the first time in second appeal See 1939 D g 
Col 200 ABDUL HAF12 V MANOHAR I AL 

14 Luck 676 

lOO—Heto point — Flea of ettoppel—If can be 
ted 

lof estoppel which was not made op In tbe 


S 10/0— PatBers of fhgh Court— Remand— 
men meceisarf—Higk Courfs power to set aside find 
tugs at lower Courts and to substitute its own findings 
offset 



233 


INDIAN DECISIONS. 


234 


C P. CODE (1908;. 8 100 
Thopsh tbe Ili^h Caart« in se^nd appeal Is not a 
Court of fact and cannot properir set aside the findings 
of fact arrived at by the Courts below and substllnte Its 
own Gndincs upon an examinailon of the evidence It 
must at the same time avoid a remand If possible 
hen there are lufiicient findings of faces Intbedect 
sions of the Courts below to justify a decision of the 
case finally after malting the properlegal Inference*, a 
remand le onneces«ary {Ato'Wla end AfirtJili JJ'i 
KtKfRAR PRASAD S/hCH f. JA'IaK DVLARI KVER 
21 Pat L T 873 

■ 3 Xao-^QMtslion ef fatt—A:ttflante *f g*/t tj 

dfnet. 

The question whether a donee had accepted a gift la 
the lifetime of the donor is not purely 
but would involve evidence as to whet ~ 

there was not acceptance, and it canr 
considered in second appeal when It v • • 

the Co • ^ ■ '* • * »• - » »' I 

LtKHI 


— lQ0~QufttieH ef fad-^lnftrtnet ff«m decu 
mintr—Deeumunti te^tatniuf vardt and re 



O P CODE (1908), 8 102. 

The tree construction of a receipt upon which the 
whole matter In Issue between the parties depends, Is 
not a question of fact, but Is a question of law. 
iBraund,/) jAiNTi Prasad n Nanak Chand 

190 LO 601-1010AWB (nO)S72- 
aXB 1940 All 441. 

' "S 100~C»«r»e« «f law~Jnftrtnct from find 
iHfi a/ fait 

The legal Inference to be drawn from the findings of 
/actis a qaesdon of law (fiavut /C and tFetlon, / ) 

' TeKCIIHaND NICHALOAS v KIJHUMAL VlRUMAI.. 

' 190X0 271-18BS C9-AtB lOlOSIndlSS 

■ -S 100 — Question of law — Malicious prosecution 
— Sme for damages— Absence of reasonable and pro 


read wtth O 4i,/f 23 
er~Ditmitsal by treat 
want of reztetraUoH of 
Bengal Land Rtgiiera-- 
, teeand apfeal—Jf ean 

I be taJUn into aeeeunt for deertttng /nil 

A Court 0 / tecond appeal Is entitled to take hla 
consideration the effect of the registration of a proprle- 

'• * I. r ”0 r,. « _ 



by 

P. 

Ide 

sl- 



dediealtan 

Whether instances of burial proved in any particular 
cases are adequate In character, number and eatentloi 
jasnfy an inference of dedication is undoohtedfy a ques* 1 
bon of pure fact (Laba J C and SuIhvan,J')\ 
DOSTMOHOVfEDW CHAINPSv I 

lEE (1940) • • I 

12 E s s ■ • . . • ; 

■ " » 'S lOQ^Queitien af f ' • 

begtigence Is a question o • • 

fact of the lower Appellate C • • * 

binding in second appeal C 

RAMDAS TOPANDAS n Sot 


• I 


6BB 229»AlJt 1940 Pat 800 
— — —8 lOO-^Seeond aftial’^Qnnhen »f eerTa— 
CemPelencY-^/nlerferencf^frintiflet 
It cannot be said that no second appeal Ilea against an 
order for costs \\berein the Courts below wrong 


— — S X0<i— Question af 

eauhoH lenders 4\, Transfer af Prepeft 

ttOH at to~Ftndt*g en—lf (inal 

fhe question whether a transferee has 
sonable care and caution within the mean 


Summary rr/eelian ef tecond appeal— ]f 


— — S 100— Qur/riff'i aflaw—Canstmelien ef de'n 
ment 

The construction of a document of title which Is the 
foundation of lbs suit, is a question of law which can 
be rais*d in second appeal iTek Ckani and Bhde, // J 
Ost Parkash p Mukhtar Ahmad 

42PJUB.6eo-AXB 1940 lAb 488 
' S IWy—Queilten ef late — Cenilruehen ef \ 
reeaft 


‘fore wboiD a second appeal Is filed Is 
I entitled to reject it if In Its opinion the case is not 
covered by the provisiOBS of 5 ICO C.T Code {Salie, 
JST) MEWA Lai. r PaRaGa 1910 CWJI B50- 
19I0OJ1 643-1940 A.W.B (B.E)113(2). 
— —— 3 102— Applicability — Order in eiecuUots 
under S 47— Second appeal by aurety for judgment* 
deteor— Barof .Tr/ 1939 Dig Col. 203 KHANCHaNO 
MATARAato PiSSUUAL IJUminiAt. 185 LO 486- 
, 12 B 8 165. 
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0 P CODE (19i>8). S 100 

Gadmal NATHMAL ILB (1910)Bom £05= 1 
ISO 10 420=13B3 109 = 42BoiQ LB. 511= I 
AI.B 1910 Bom 263 

■ 3 100— Finding of fact— Interference — Lower ' 
Court omitting to Consider all available evidence Stt . 
1939 Dig Col 199 Gobind Ram v Kaju Ram. I 

18510 652=12BL S10=42PLB 232 I 

■ ' S 100— Finding of fact — Interference— Lower 


^ 0 P CODE (1908), 8 100 
case upon the merits (Rov.land,J) Bhacwan 
I SiNCH V UjAciH SihCH A.I.R. 1940 Pat. 33 
I S 100— frostcutien-~^ExitUme or 

I aitetut of rittssnahlt oriJ prebablt tauu—If a qntttim 
I of low 

In a case of malicious prosecution the presence or 
I absmce of reasonable and probable cause is a question 
I relating to the state of the mind of the accuser and has 


judgment, unless those documents conclusive!; prove the ' 
case of the appellant iASml /fatHiJ, PiTASt 
Ckamd V Kali v Sinck 42 P L B 94 

" —8 100 — of fact— ■ *« 

{ufttfieJ 

It IS true that a finding of fact 
appellate Court is binding on the * 
erroneous it might be But thu 
that the finding is hdnest that It • 

the facts of the ease uninfluence • • * 

considerations, that it is the resale 
tlon of the material on the recarc 
on evidence and not on surmises and conjeetates An; 


— —8 100 — of faet--Qutiu»n of tonndt | 
ration tn prt tmption juit 


8 100 — Afisrealing o' dooumint—If ground 

for ueond appeal 

Misccmstruction of a document which is not a docu 


quesiiuu ui uiaKiiig 
cument, not being a 
of misreading of 
a nld, therefore, lie 

• • -OAT Singh 

I . -42 P LB 216- 

A JLB 1940 Lab 279 

^nt X"* " rtf >,f •f ftff »„(/ law—Apph 

• i 

, n question ii a 

. 48 IS a mixed 

peal IS eompe 
*, > • 'ABAD MUSI 

i .< 12BL 428- 

/ I “ 1940 Lab 35 

—AUxtd quetUon of fact and law—Quei 


^ a a.'ei/ All iii 

——a 199— Findings »/■ gust— r«n»iwr— Si«i«ng 
nature 

The findings of fact of the first appellate Covrt with 
regard to a tenancy are binding m second appeal but 
not Its conclusions as to (heir efiect in law (■$<»’ 
George Rantin') SliANKAR RAO v SasibHUNaTHU 
19010 312=46 OWN 67-ig40OLB 608- 
ALB laiopo i92(ro} 

■ -8 too— Finding of faet—~lPAen final 


who bad 
person 


• • by the 

' Court 

1 opportunity of bearing the witnesses In 


fact 

A plea raising a question of fact which requires in 
vtsilgation cannot be allowed to bd raised m second 
appeal for the first time (A/anofiar Lall and CAatlerii, 
j}') KAPJLeSHIVaR MISHRA *> SANTI NAYAR- 

21FatLZ' 894 
8 100 — New plea — Qaestion of law— If can be 


J) bHlMMNOUp RASIR 42PL.H 13u | 

— S 100 — InXtrJerente — Powfr of Hiah 


I eniertained 

I A plea of estoppel which 


Was not made up In the 
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C P CODB(1908). S 100 |0 P OODB(1908}, S 102 

Tboagh tb£ ir^h CoQftt in second appeal la not a j The tree CDnsirnction of a receipt upon nhicb the 
*' I. , I . between the parties depends.is 

. • 1 • • • . . ■ • • j act btK is a question of taw. 

. . ■ . . I . , . . . I. riPRASAPt' NanakChand 

- . ... •rC04wigiOAWS(HO)3?2- 

hen there are infficient Endings of facta iniheded | aXB 1910 AIL 4il 

sisns of the Courts below to Justify a decision of the | _ ■■ S ef lav^Jnftrtntt from find 

case finally after making the proper legal Inferences. * iirigt fm! 

remand !e onneces'ary {Agarvafj and Jl/tredili • . , • . , » 1 

HiRJHAB PRASAD SjNCH f jANAt. DULARJ KoER . . , 

ZlPattT B75 


-3 IQO—Q 'tilttn 0 / fiitfl — d ctfi/anet cf lift h 

donee 1 

The (Question whether a donee had accepted a gift in 
the lifetime of the donor is notpurely a • 

bat would inioli’eerjdeneeaa to wheth' 
there was not acceptance, and it cannc 
considered in second appeal when it w. • 


] lOO— Q^errisA af faet-^/nfere 


diiiiiai i>u 

Whether instances of burial proved In any parttcufar 
ca'ies are adequate In character number and exteneto 
justify an inference of dedication Is undoubtedly a ques , 
hon of pure fact {Laie J C and Sullivan /), 
DOST AtOKOMED S' CHAINRAI 

1 1. E (1940) Ks' T c* 

12 BS S33 
' 3 10Q~Que]lieat a/ /ae! 

Ne?! gence Is a question of fa 


fi 109— Question of iatr~Malicious prosecution 
■*-Sailfor damages— Absence of reasonable and pro 


3 lOO— Jrc/c— //Mic W t«M 0 41. i? 2? 
far rent hy t^c(»teter~Dtimtuat 6f trial 
nd appellate Court far want af repitratien ef 
’ ! name under S fS Bengal Land Sepstra^ 
Sfpilratian ponding teeenJ appeal—/ f ean 
I ie laden infa aeeaunt far decreeing tult 

* *' ifce into 

proprie. 
ton Act. 
to decree 
issed by 
X?,C P 
Is wide 
to const. 
erS 78 




I i>A>a> uia—Auja Ajai/Aat 300 

I ■■ I 8 iOO—Srcand appui-^ueitian af tatte— 
' C»mPeteneg-^/nterfer<nte—Prem*plet 

It cannot be said that do second appeal lies against an 
order for costs Wherein the Courts below wrong 
^ principle have been applied or there is some error In 


— ■ S i00-~QueJOan af fae 

etuhen under S Al, Tranifer < • 

hen at la— Finding on— If fina 

fhe question whether a (ransf ■ 

sonable care and caution snthin 
Transfer of Property Act is one 
of the lower appellate Court o 1 
appeal {Agarwala and Foaland, JJ^ DaNSidHAR 
SETH D GOPI LaL SiTfl BBB S95- 

186IC 793=12BP 6Z7-AI.B 1940Pat 480 
— ■ "S 100— af law — Canstruetian af daem 
mint 

The construction of a document of title which is the 
foundation of the tuit, is a qnesiiofl of law which can 
be raised in second appeal {.Teh Chani and Blade, JJ) 
OM Parkasho MurhtarAhuad 

42PI.£.660~AXB 1940 Lab 486 

*“““•8 100— <?*rrfie»i af law — Centiruetian af 


S YfiX—Summary rtucUon tf teeemd apptdl—lf 

fUtttfied 

A Court before whom a second appeal Is filed la 
entitled to te]ect It, If in Its opinion the case Is not 
covered by the prosisioos of S 100, C P Code {Satke, 
l/W) hlEWA LAtr Paraoa 19100WJI 650" 
1910 OA eiS-lWOAW’.E (a^l 113(2) 
— ■■ 3 102— AppHcability — Order la executloci 

i under S 47 — Semd appeal by surety for Judgment. 
I debtor— Bar of 1939 D g Col 203 XHAhCHARD 

Mayaram P PESSUWAL LAThUMAU 185 to 486- 
\ 12BS 1 
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O.P.CODS (1908), S. 102 

■ S. 102 AppUcabiltiy — Suit «f totatl 

taus( naturt — C« sharer — Suit far rent against tenant 
—Dispute as te share ef plaintiff in land— Other ea- 
sharers made parties ta suit — Deetsten in — Seeand 


a P. CODE (1908). S. lOS. 

S. 104(1) (£) and (2)— Order filing award— 

Vatsdstf ef reference ehallenged — Secend appeal — If 
eempetent, 

Tbe prohibition against a second appeal from an 
order filing or refusing to file an anard contained in 


as parties to tbe suit, the suit in substance, 
so far as the co'sharers are concerned, ts one for a 
declaration of the plaintiff’s sh . -v, . 

salt is not of a small cause naluri 
Code, so as to bar a second apt 

Rao, y.) VIZIA RA^5A MORTl • * • ' • 

MURTI 1940MWJT60= 

— —3 102— Suit of small « 

‘—Suit to recover does iron 

See 1939 Die Col 20 * • 

TRIUBAK SHRIDAR. ' ■ •• 

— 3 Xtfh—Suit ef sm •* 

exeeulien ef deertt—Secena appeal if ties. 

In the ca«e of a «uit of tbe iiatare of Small Causes no 
second appeal lies under S 102, C P Code, > 

the appeal nas against the decision in ih« 


ef—hleng fellewed by tudgment and decree — Appeal 
— Cempeteuey 


1 atvaro anrt appeal will be in- 

ward IS followed 
■ iggrleved is not 

(J'uranik, J) 

'ONLJ. 39S« 
A LB 1940 Hag 386. 
8 104 (2)— Scope— If affects CJ IS of the Le^ 


——8.102— Sait of Small cause nature— Suit for —8. 105 (X)— Appeal frem ex paite deeree— 
vtXtMtA dham leaves cut from plainiiff's land— No Matters that ean be railed m. 

(mention of theft or trespass— Second appeal. See In an appeal from an « per/# decree S 105(11.0. 


ng the deei- 
jary isiue in 
figh Court in 
•—Appeal te 
dness ef—Jf' 


fllAKWARi V. KeDARNATH KiMAT SINGHA. 

6BB 144-185IC 27S»12Br.336 
" ■ "S 104 (1) (f) and (f£)— Application under 
Seh, II, para. 20— Deeree passed on award untheut 


•mple !□ the 

: ■ of a scheme 

, idant trustee 

I pleaded, (ff/#r ii/«z, that tbe Court harl no power to 
' frame a scheme A preliminary Issue was framed on 
I this point and the Court found on it in favour of the 
IpUintiff. The defendant applied to the Hgh Court in 
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C T CODS (1908). S 105. 

.AvvANCARt- Ramanuja JtERSwA&iiOAL. 

ILB (1910) Mad 001-61 liW. 727- 
1910 U W.N 675-A LB. 1010 Mad. 760- 


lO F CODS (1908), S 111. 

I * defendantt have established adverse possession of the 
nosqae, cuinot be brcniKht within the scope of the 
above principles {TA>mat, C J and Yerke, /) 


S 105(1) and O \ 

S (1) of S 103.-Ki6ht 
Order of refusal (o extend 

passing of Gnat decree Stt OiR ^ol. iUb btrEU 
ISHAKf KunjbiHARI SINGH 188 10 273- 

12BJI 321-AL& 1910Kaf.l01 
— S 107aOdO 41, B Vl-^Addittenal tVidtHtt tm 
atPtal — FiUtngtifif g^pt im ftndt"ft-^£vtJ/nt* »/ 
attttling vilmst—PredtiitiBH im ueond appeal— If 

ptrmtiiiilf 

The ornv . <t in? t. r> A* 


I ■ ■ 3 lOOfc^QneStloQ of importance— Test Sit 

1 1919 Dig Col 207 IlABt Saran Das v Hari 
KISIIANDAS. 14 Luck 676 

-B 109(c)— Scope— Form of ritnal in important 
poblic temple— Disputes between two lel gious sects— 
If of pablic and private importance — If CertiGcate to be 
granted Jr/ 1919 Dig, Col 207, ThirOVENGADA 


long before [.dta ul Hatan, J ) KAU CKaRaMv. 
SURA] BAU 1940 O A. 1029- 

19iOAWB (00)44S-1''"''''^'’ 

Sa 109 aad llQ—Applitc 

apptal — Ltatf Miitd ffr purptu ef 
for firtl It it granttd 

Leave to appeal to Ilu htatest] In Conned eartnot be 
^ • ’ the purpose of 

• • was not taised 

* . ling ettber in 

• 1 an application 

• • • « encouraged 

it f/) Muham 

■ • • A KOMARAJU 

- * il ‘n 1« o2Ii.W.463- 

Ali 1910 Mad SIO-'"- " 

— " 8 103 (a)—* Final order" • 

Decision of one issue— If makes 
Dig Col 206 RAMAtVATHAN C 
APPA CttCrttMU " •• 

-- -S 109 (a>— Final order— 

appealable Stt 1939 Dig Col 20( • 


apphtath 

Under S J09(r), C P. Code a case can be cerlided 
to be a fit one for appeal to IFis bla^est? in Council on)? 
when It is of considerable importance and tbe principle 
when finally decided by their Lordships of ibe Privy 
t' . j the peofte wbo 

. • • , also to tbe 

; . •• • ' I . * * qeestions for 

. • • , rate IS a public 

• • a • • • • ■ ■ and wbetbertbe 


|u liv V, t t.a<uv bu leave c/ii lA. giaiiieu uiues* 
there b a subtiantisl question of law involved {,P»nd 
\ranfSao end Vinkaintatnanii Hat ft\ 5GKXA 


— 8 110— Decree of affirmance— High Court, on 

appeal Increasing amount of compensation in land a^ni 
eition matter— If affirming deoee Sit 1939 Dig Col 
208 Narain KHANNAf Secretary OF State 
1B6LO 613-12 BA SSi 
■ "— 8 110— Deeree »f affirntantt i-. FtitAivt tf 
eppte! evnng It iniH/Kcitrtty *f teurt ftt 
An order of the High (7oort rejecting an appeal on 
account of insufficiency df court fee is one affirming 


iff lyjo Dig . 
3M 

>40) Hag 29 
of agreement 
as to — Dea 

■ j worth over 

• e Stt 1939 

r MOUNa 
12 E M, 729 
• It— If can be 

enhanced by plaiDliffi appellant dV/ 1939 Dig Cot 203 
SRI Krishna Mohan ji v Purshottau das 

( 185LC 630-12EJL 348. 

— S 114— AppicabUity— Pioceedings under S 66. 
iBCOme^x Act— Appfication for reriew of Judgment— 
Elaintaidabirity Stt IncoMZ.TaX ACT S 6fa A 

(1940) LTB 412. 

— — Sa. 114 and O 47. B- l-^App/sieii/.ip—Sic 
mpPtel~-Appli{etttm ftr rfetrw m grenad tf dm 

efmttmei /twf/wr/— 
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C F CODE (1903) S 115 


O P CODE (1908), S 116 


Bnrdes of proof 
Case decided 
Comtraction of docomeot 
Coatt fee 
Erroneous deciaon 
Error of law 

Failare to ezetase Jurisdiction 
lUegalltp Or material Irregnlarltp 
Interference 
IntcTlocntoty order 
jQtlsdletlon 
Iieava to sue. 

Zilmltatlon 
Material irregularttz 
MlsceUaneons pcoeeedlsgs 
■New plea 

Order retoinlsg appeaL 
Order tmdetO 41 B 6 
Other remedy 
Powers of Blgli Coatt 
Bemand Order 
Scope 

Snhordloate Coatt 
Technical defect 
IT P Eccnmheied Estates Act 

Sa 115 and l62-~Anendmfft/ of Jt rtt—If 
rfinaitt 

Application coder S 115 C P Code are entertain 
able acaiDSt orders of ameodzneot of decrees made 
aodttS 152 c P Code (P<rrl< /) MujawtR 


I 8 115 —ArhIratiOft ^/nltrftrtnct —IVrong^ 

Vtfw a I ta tehai (cnitiluUs miicfndue1—~If a ground 
The scope of S 115, C P Code is \ery liaiited and 
the Hgh Cocrt cannot Interfere in revision n eiely 
because the toner Coart has tahen a mistaken view as to- 


I Sion— Competency —Interference Stt C P CODE 
SCH II. Para 13 I.LJB (1940) Ear 34 

— 8 116^A»ard—Ordfr patttng detree tnUrmi 
of— If rmtaiU 

No tevuion IS maintainat le agaiBSt an order passug a 
I decree in terms of an award {Zia ul ffatan and Yefkt 

\jj) • 


i S 115— Borden of proof— Mistake as to— Reei 
non Stt 1939 D g Col 210 SHI8 Lal p GoeinOI 
185ZC eiS^lZBD 305 

S 115 — Case’ — If inclodesinleilocutory orders 

See 1938 Dg, Col 265 KRI'HNa KUMAR p 
Radhelal. UaB (1940} Z7ag 463 

« S 115— Car* decided— Deettion on one Utur 
— lnue »•« tuil—Revinen—Conipefeney— Inter ftrenec 
The High Court will not ord nanly entertain revision 


ZSUR RAtlMAN I- UDtTSlNCH 

18SI.0 1S5«.' -- 
— B H^—AffUeahlilf—Afflieatior 
Court under S 476 Cr P Code tn rnft ' 

eommititJ m eml froeeeding—Proeedttre , • 

Reptsien— If gntrned hr S C P Coa 

Cr P Code 

A dvll Coart does not cease to be a drit Court when 
It h coosideTing an application made to It nnder S 476 


jp Code {.RaehKpat Stngh and hmait //) MOIIAM 


8. IIS— Carr deetdid~Matier till under in 
PtAigatiOH and not finally decided ly Iceoer Court— 
Retitiotr— Inter ftepict 
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C. P. CODi: (1S08), 8 lis I 0 P CODE (1908). 8 116 

When the tnaKer DndernvUIon is still nnder invest! I acted illegally and Its deasion may be revised {BaU, 


_ ' /.) KO San Paw p Ko Po Yi 

187IC 850-12BB 31S- 
- AI^ 1910 Bam; 75 

9 116— Error of law — - Misinterpretation of 
■ limitation law— If groond of revision Stt 19J9 Dig , 

Cot 213 Ramaswami CKETTJAR p Mevyappan 
• SZR\At ISSIO 2S7-12SM 820 

- "9 115 asA O 21 B Z%~Failur( to txtrnie 

— — S 115— Case decided— Order tttMitigto /yruJtttion pesUJ iy lav>-~Mti(onupUon at to }av^ 
suit under S 10 C P — r _ I _ yr/ 

^rtl939Die Col 211 •■■*.•••• ■ . .• ■ wrong view of the 

RAM : : t • • • of O 21 K 88, C. 

— s 2j5 06- •« f • ■ failed to exercise 

>nay amouH ^ • * mast be interfered 

array of paftiit—fliviuo . ' , MONNaLAI- p 

W here an amendment comes under some provision GopiLaL 1940 453» 

other than 0 6 ]i 17, C P Code, t g . 'the addition A 1 E 1910 Nag 337 


■ ^ v.a»e — u 11 >.iuu«s iiiwitiAUiuii oiuvia i 

Stt 193S - • 

LAL. • 


OmLTrtc 
, Tire 
the dee 
tinderst 
cfTect c 
relied 
Pbasao 

— ■ S iib— (.UKrt Ifl-^Ut I 
ift aftehag 
Povjtr of Btgh 
*lbeHighCo ■■ 

fere with a decisiu 


fere with a decisiuii 111 a > • ei e *. 

favourable CO the pfaintiA when there is on/y a simple | 
question mvo'vrrl as in hnw mnrh rxinr* fee the r>la niiff I 
shall pay 

raised and I ' 

the proper • 

fere in revi'ion to prevent the tri. ' . ■ 

which has ro iurlsdiction, when . • • 

Wrongly directed that Court to • 

which it has not got (fl'aJnoor • 

MIAIlHUSSMVt KALAYIOAR ' • • . 

62L.W 146 ■ • 

AIB ISJOMad 821- ; ■ 

■ -S 115— Court fee — Oruei ue eiiiiunug aiiu | 
holding plaint to be insufficiently stamped— Revision | ' 


r to tturt ttt j petition for revision is competent against 

' to stay 

■ r nature 

. * s . . LTO V 

cuu MaL JAIN 4a a LR 883. 

•— S 116— /attr/etytory triir—Ptniimy of rrm • 


— S 115— /Mrtfdic/ion— *4fr«jce of— Grant 


corrected on revision If, on the other hand, the tower! VenkaaYA bUYANAtWANA iU L.W. y0i= 
Court has failed to consider the law or the facts. It Im 1 A.LR, 1940 Mad. 

'i. D. 1040 — 16 
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O P OODB(1S08).8 115 
’ S 116— Junsdiction— Absence of— Order allow 
ing withdrawal of suit under O 23, R 1 on ground of 
defect of substance — Revision — Power of High Court to 
interfere See C P CoUE, O 23 R l(2)Cfl) AND 
i6) 42 BOM I. E 143 (PB ) 

■ -3 115— Jurisdiction — Ex parte deer 

setting aside— Absence of finding as to suffici* 

Order— If without jurisdiction— Interference 
— If justified SeeC P CODE O 9 R 13 

1940 WW •. 

S 116— Jurisdiction— Order directing party to 
amend plaint— Jurisdiction of Court to make — -Revi 
Sion — Interference See C 

' 3 \\h~Jurttdtettt 

Apphcatien for eealing dew 
euUurislt' Relief Ael, re 
ofplicant net cempetent te 

An order of a Court leje 
the Madras Agriculturists' 
that the applicant IS not cou >. w •ipt’r 
benefits of the Act IS in effect a refusal to exercise (he 
jurisdiction invoked by the applicant and the High 
Court will interfere in such a ca«e under S il5 C P 
Code 

Ramam * 


Order erroneously rejecting reference under S 18 of 
Land Aegu sition Act as incomoetent See 1939 Dig . 
Col 215 
Benoal B 

•^—8 ] 

Dig , Col • • 


Order en applteatten^Revtuen tf ties and vhen ean 
tuteied-^Deeitton that there ivat na eante ef action— 
Revuton, tf het 

There could be a revision against '* 

application for leave to sue in fertna 
to succeed there must be aiv exercise < 
vested by law or a failure to exerc 
vested by law or an exercise of jurisd 
with material Irregularity, which depenus on me satis oi | 
each case "Where a Court has refused to grant leave 
•t JL.c jj.j a cause of 

it of law and 
would he 


O.P CODE (1908), S 115 

186 X 0 381wl940 OA 239‘» 
M10OL3 118=AJE 1940 00411148 (FB) 

— — S WB^JLimilatioH— Filing of revttten — Pme 
Ute of Rangoon ffigh Court 

Itis a rule of practice in Rangoon High Court that 


S Material irregulanly-r-APplIealion for 


1(0 the Judge that the report of the Munsitt is wrong 
Ah, 7) Ram Janam Mahto v Bendhva- 
IchalKuer 6BB S00-186IC 170- 

I 12EF 466wAIB 1910 Pat 263 

'aterial irregularity— Viurefiortary 
iitue eommuton under 0 26, R •!, 
living more than 200 milet ftoot 

I wvuo «.*«* 11 ,iiton— Interference 

Where a witness cited by a party Id the suit is a 


ness u an important witness though he may be the 
husband of a party to the suit If the Court In such a 
case refuse* a commission, it acts with material irregu 
’ ' will interfere in revision 

tgarwala and Rowland, 
• • iEBA V HAJI DaWOOD 

' • BP 112w6BB 840- 

-A IE 1940 Pat 437 
11^— Mwtftrwl Msesulnity— Miiteadici^ evi 
dence 1939 Dig , Col 2l5 Dwarika» BhaCA- 
SVATI 186 1 C 630-12 BE 270 

—3 Material irregularity — Omission to 


revisaile. 

An order on an application for permis'ion lo «oe m 
/ffrmu IS not reviiable by the High (Hbnrt nn 
less there has been an ex'rcise of Jurisdiction rrot vested 


A 1 it luUU XlJU IBV 
-—-—8 115 — Atalsrial irregularity— Reference to 
ariteniiPH iy next frtend of tmuor plaintiff'—Failiire 
toeonfermtoO 32 R 1—Revisimi— Interference 
!#>,»♦ uKlrh Hom not folloft the provisions of 
matter of a reference to 
, fa minor plaintiff ever 

rial irregularity, and the 
•rfere In revision under 
h thequestion of )arisdic 
art below (.Daiis JC 
IRf- RAMSINO TAKHAT 
IiE (1910) Kar 327- 
AIB 1940 Sind 178 
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0 F CODE (1908), S 115 1 O P. CODE (1908), 8 115 


rtguUtit; Where an ordinary CtTil Conrt finds that iis 1 1 es i 
3arisJic;lir- — n- •»■ •>■«•.»-••»»»» I ~i>«i 
temporar 

Encnmbe ■ • 

proceed ' 


from the order sought to be revised 


So long ai a 
* by way 
of that 
dge and 
ask the 


Revision 
ACT S 


It IS not the practice to Interfere in 
point not raised or argued in th* lower Cot 
mi,/) BULAKHIDASW MURLTDHAR 

190 I C 749= 1940 t . 

AIR ■"»•« V— •<'« I 
' -8 115— Order returning appeal 

in proper Court— Revision C P 

R 1 AND S 115 

■ 8 115— Order under 0 41 R 6 • 

J'«C p CODE O 41 R 6(2) 

•S 116— OtA*r rmtJy—Afpfi 
Rmnen^/ttUrftrtnet 

It IS the practice of the H gh Court (0 refrain from 
dealing with a matter in revision w***'- « « 

remedy is provided to the parties in 
appeal {Fa%2 Ah AftrtJitA //) * • 

SINGH n LOHAR SIKOH • • 

6 BB SS8 = 12BP 646-S 1. 


) the ea 
ire he ’ » 
n these 
retation, 
fiist or 
here no 
is ]uru 
r It will 


S 116— Powers of High Court— Order of Sessions 
Judge in te«i$ion from order of Magistrate under 


■' ~S 116 —Othtr rtmidy tptn^R 

iutt uvatlabtt—Inttrftrtnct in rniuen~JurudieU9H\' ' -S IVb—Rtmand ardir—Rtvmen 
cf UighCaurt j An order of lemand under O 41, R 23 C. P Code, 
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0 p. CODE (190a\ S. U4 ] 

would have occupied. The vrord “party” ahonid be 
given a wide meaning so as to include persons who 
would become subsequently concerned The fact that a 
party to a <Qit (a plaintiS) who has obtained a decree 
wrongly against another person prefers to get the 
immediate benefit of it by a sale or transfer, rather than 
by way of execution, m no way affects the right of the 
original party defendant to recover in restitution what 

he has paid over under pressure of ’ — 

ous decree The fact that he paid 
of the original plaintiff is wholly 
to recover against the person who 


O.F CODE (1908), S 141. 

— -- -S lii-~Afesne prefits by way ef rsi/itulien— 
Calestlahcn — Ejectment suit agatml tenant — Tenant 
tleaming eeeupaney rtght—Deeree and pessessien by 
landlord — Decree reversed on appeal to Privy Council — 
Claisn by tenant to mesne profits by way of restitution— 
Basts ef assessment — Rent due by tenant — Deduction 
ef— Inlet est. 

Certain tenants who were sought to be ejected by suits 


" ■ *1 ' • entitled to right, the iudiwaram sight being 

** * J vested in the defendants (tenants). The tenants applied 

S m—CoHitruelieM—' Place tAe /i/ Hot claiming mesne profits. 

position which they would hast oeeupied hut for such a\ that the tenants were entitled only to be put in 

decree"— Meaning of j the same position in which they would have been had 


8a 144 ana I8i— D • 

eompremtsi—Reiiilution—Inh 

Even if a decree is varied • 

after contest but by a compror 
the Court can allow compens. 

S. 144, C P Code, rn the exercise of 



lid not be 


the compromise 
JOWAI S-.JINDAN 



141— umiiaiion— 'Kesiiiuiion— Appitcation 
uenee of order of Ills Majesty In Coencil 
TlON ACT, AKTS. 18t AMD 183. 

llO.WJf 438-71 OJ.J.X27. 


— — — . Hi— Right to apply under — Decree for ejeet- 
ment set aside on appeal— Only formal delivery of 
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0 P CODE (1908) 8 145 OP CODE (1908) B 148 

p9siniten in txKuticn—jMiipmtiil dtUxrt if tnttUtd pending e *uit for ejectment by a lessor a final part t on 
tatamftnsalien U paued In another suit allot tng the property, 


they aathority to | 


continued throughout until the ejectment decree was 
Dpset In appeal the judgment debton are not entitled ta 
any compensation under S 14< C P Code (Uarptr 
s M") BtsHWA Nath Prasad t> Maharaja of 
BenarCs 1940 BD 330** 

1940 A WB (BB) 176(1) 

■ — S 145— Zrair/i/y ef tafur^ -_•» - ^ 

aitatkment—ElTt t ef 

The sapurdars are not rel eeed of U 
about the property entrusted to their 
vhen the attachment ceases nor has e 
hand over the goods to the Judg 
request of the decree holder The 
go^ from the agent of the Cour 
conditions to srit that they shall 
whenever the Court orders them t 


ttlu-UB Beau XV«AlU iyiOPesti aiO 
i i- g Xib^Surtty ienJ—Enferctment—Pretedur* 
Where a person has executed a bond as surety for a 
receiver and hu baeoma liable under (he bond the 
order of the Court to pay up the amount due oo the 
bond falls vrithin the scope of *3 145 and can be en 
forced by p 'V'*'" -v* 

C J Md ' ' • * 

CHmvAr I . • • 


enilile him to con e on record in an appeal against his 
father alone by the defendant in the ejectment suit from 
the decree therein iPataniali Satin /) RaTNA* 
SABAPATItl PlLLAlV GOPALA AIYAR 

1940 MWN 876=62 LW 357“ 
AIB 1940 Msd 876“(1940)2MLJ 349. 
“ “ during pen 

• • or— -Appeal by 

'AND 11 Ste 
2 M L J 376 


— T me for deposit of 

of Court— Extension of 

benoal Tenancv act, 
44 CWir 449 

S liS-^Siefe^Cenpremitt dftree fixing time 
fet defetil^Pewtr ef Ceurt (e extend time en the 
epptteelten ef ent party enty 

When there is a decree based on an agreemet between 
the parties an essentia) term of that ssreement 
embodied in the decree cannot be changed by an act of 


A-lit 194uBaug lox 




I as -n essential part ef the contract the Court haa no 
I ■ , g ,nt > 1 . ejimion of 

an essential part of the 
in the decree and not a 
ature i}Vadnoertk /) 

MOORIANTHAKATH V MaTHAKKANDY VATTAK 
KAYII. POKRAN 1940 MWN 720 “ 52 E W 836 = 
AIB 1910 Mad 817“(1940) 2 ME J 311 


3 WiSeepe—T tmt fe> 
eeurt fee — Pmer ef Ceurt le ezi 
Zt ts a gsaeea} rs/e that wherx 


payment of deficit 


rnd 


— "S 145— Surety for judgment debtor— Liability 

See 1939 D g , Col 225 CHHAKKAN RAM V UdHO 
Das 1881.0 172 “12 BE 604 

~~ ' 3 145 — Surely- IjahiUiy of— If ceases on dis 

missal of execution appl cation aga nst judgment debtor 
See 1939 Zhg , Co} 225 PxOFLE’SiBAKKOF NOR 
THERN India LT" • ' i' »■''*» 

— Ss 145 an 

ment ef eurety 

ef I fixes the time is not intended to be final and the Court 

The T gbt to enforce a surety bond in execution sscon I stiD reta ns control over the proceeding the Court may 
ferred by S 145, C P Code The surety must be I extend tiinu under S 148 Whether the Court stlU 


paely ts reqaieed to 
^ V-* 


etectment nut alletted la ton ef letter {plemt ff’^Deerte 
for eiectmint~Appeal hy defendant — Appheotten tg 
ton te implead him at party tn appeal— Cempeteney I 
S 146 C P Code appl es only when the person I 
claiming to take or continue a proceeding can propeily j 
Be regarded as claiming under the original party Who 
brought the action or took the proceeding Where 


a final order bad not been passed 


the 
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would ha\e occopie‘1 The word ' parly” should be ; 
given a wide meaning so as to include persons who | 
would become subsequently concerned The fact that a 
party to a suit plaintiff) who has obtained a decree 
wrongly against another person prefers to get the 
immediate benefit of it by a sale or transfer! rather than ' 
by way of execution, in no way affects the right of the 1 
original party defendant to recover in restitution what 
he has paid over under pressure of the original errone 
ous decree The fact that he paid it over to a nominee 
of the original plaintiff is wholly • » » 

to recover against the person who 
that payment namely the original * 

j ) KadirveloChettiar*- K 

1940MWK 1255 = 62LW 816« 
(1940)2M1.J 877 
S 144— ' Plaet tAi partiet tH tit 
petition tehtth ihty would halt oetupud but for tuck a 
deertt ' — Mtantnf of 

The words “place the parties in the position which 
they would have occupied but for such a decree,*' in 


— — 8a 144 aflfi 151— • • 

tomfromiu—RestituUon—Inhtrt 
Even if a decree is varied by • 
after contest but by a compromise • , 

the Court can allow com^nsatio 
S 144, C P Code in the exercis 
tion The measure ofcompensai 
which the party in possession actu 
have derived by exercise of due i ‘ 

on which he should Mve surrendered possession under 


O F CODE (1908), S 144 

“S 144— V««r profit! by way of rttiiiution — 

CttUulatton— Ejectment tuit agatntl tenant — Tenant 
tlttimtnz occupancy right— Decree and pouemon by 
landlord— Deer 't reversed on appeal to Privy Council- 
Claim by tenant to metne profits by way of restitution— 
Eases of assessment— Rent due by tenant— Deduction 
of—Iuteiest. 

Certain tenants who were sought to be ejected by suits 
resisted the «uits on the ground that they had occupancy 
rights TTie suits were decreed by the trial Court and 


I entitled tomettvaram right, the kuditvaram right being 
vested ici the defendants (tenants) The tenants applied 
for restitation claiming mesne profits 

that the tenants were entitled only to be put in 
the same position in which they would have been had 
they been enjoying the kudiwaram right throughout the 
period of dispossession As occupancy rights they were 
*'* lord and the amount of 

• iucted from the mesne 
, twaram right was rcpre 

* * produce less the portion 

landholder as the owner 

lants were also entitled to 
• om the date of the order 

’ f payment of realisation 

. » . Patonjalt Sniri, //,) 

1 VvMir.vsuft^yyAt' RAMASWAMI 62LW 876- 
(1940) 2 ML J 984 (FB). 
—'Partiei'— Meaning tf—Atsignet and 
itor of party 

lat'ies' mentioned in S 144, C, F Code, 
claiming under them which obviously 


I taken to be a party to the proceedings when be has done 



~ ij Aim aaiii la luii— I u, lU on— jtppiiiainMi 
for, in consequence of order of Ills Majesty In Council 
^rrUUITATlCN ACT, ARTS 18l AND 183 


44 0WJT 438-71 OXJ. 127. 


A I B 1940 Oal 1 


. 144 — Right to apply under — Decree for ejects 

snent set aside on appeal— Only format delivery of 
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0 F. CODE (1908), S 145 

fnseuten m 1/ enUittd 

Utemffniatien 

Where a decree (or ejectment Is set aside in appeal 
and only forma] possession had been Riven to tne decree 


O F. CODE (1908), S 148 

pending a suit for ejectment by a lessor, a final partition 
Is passed in another suit alio 'mg the properly, 
tbeaobject of the ejectment suit to the son of the lessor, 
it cannot be said that the son gels the property by 


1910 A WB {BR)176(1). 

S 145— i;j#»/jry ef lafurdcri—hatiiag ef 
atlatim(Ht~£fe t ef 

The sapordars are not relieved of their responsibility 
about the property enlruited to their care by the Coait 
vihen the attachment ceases nor hare they aolhorily to 
handover the goods to the judgmeniKlebtor at the 
request of the decree holder The aapurdars take the 
goods from the agent of the Co-iil subject to certain 
conditions to wit that they shall produce tba goods 
whenever the Court orders them to do so or pay Its 
equivalent value to the Court. It folio* s from the con 
tract It elf that they cannot deal with the property with 
out first obtaining the direiion of the Court (JiUr 
Ahmad, J) ABDUL llARiM ». ALI AKBAtL 
18910 eiO-lSB Ptfsb 17-AZE 1949 Pesh £9 , 

— I 8 \i^-^urttfb»Hj’-^Eaf»r<tmtnl-^Pr«etdurf I 

Where a person has executed a bond as surety (or a 
receiver and hu become liable under the bwid, the 
orderof the Court to pay up the amount due on the 
bond falls within the scope of *S. 145 and can be ert 
forced by procedure prescribed In that section iRaitrtt, 
C,J Mi Dttnkhy, J'$ *' - • •• • ,• 


d 

C 



S 1 

Sit 1939 D 
DAS 


■ Sa 145 am* ! ■ 
mint of lunty 
of 


AIB 1910 Mad 876x(1910)2ML J 349. 
iS 146— Applicability— Mortgage during pen* 
dency of suit— Dwree against mortgagor— Appeal by 
moelgageo— Corapeten*y — O 32, Kr. IOaNDII See 
Succession Acr, S 96 (1910) 2 ML J 376. 

' " S 146— Power of Court under— Suit by benami* 
dar—Dismissat— Appeal by real owner— Permissibility. 
Sttl^Hf) Dig.CoI. 226i SiVASWAMi Chettiar v. 
MARUDAIVA (.OUNDAN 186 LO 632- 

12 BM 660-AXB. 1910 Mad 16. 

9 148— Applicability— Time for deposit of 

dectetal amount fixed in order of Court— Extension of 
—jurisdiction of Court Stf BENGAL TENANCY ACT, 
S 174 (3}(3) 44 O W IT. 449. 

3 \it~-Seofe^Compromiii decrtt fixing (me 
for diposit^^Pover of Court to ixteni tim* on tit 
affiliation of cm forty only. 

When there is a decree based on an sgreemet betueen 
the parties, an esseniial term of that agreement 
embodied in the decree canoot be changed by an act of 
the Court on the aonlication of onlv oneof iheoarttes but 


tract, the Court has no 
> grant I an extension of 
an essential part of the 
* In the decree and not a 

ature. {tVadtxoorth, /,) 
p MATHANKANDY VATTAK- 
J40MWJ7 720-62 LW.838- 
iMad 817-(iei0)2M.LJ.Sll. 
fi—Timi for fayimnt of dtfiett 
'~Fowtr of Court totxtmi, 
general rule that where a parly is required to 
thing under a decree and lime limit is prescribed 


I fixes the time IS not intended tube final and the Court 


/ 
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C p CODE (190S), s 149 

— ~*S 149 aod O ZZ—Distrtlien ef CMrt-Aff/i- 
<aUen te sue m forma pauperis found mala fide— £r 
tension ef time 

Where an application to sue in foetna paupensa 
found to be wu/n the Court in the exercise of its 
discretion IS justified in refusing to grant extension of 
time under S 149 {youus, CJ and Sole,/") 0T 
Official Receiver, amrifsar v SohanI^al 
RamJIDaSS 42PLB 684-AI.E 1910Lah 446 
■ ■ ' 'S 149 aad 0 7 E 11 — Relative S'opeof 

The provision in the Code which really enables a ^ 
Court to grant lime to make good a deficiency in Court 
fee stamp on the plaint is not R llofO 7, but S 149, | 
C P Code, 0 7“ 
the granting of 
Court fee stamp 
disabling one 
time lies in S 14 
ofO 7, S 149 g 
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— - ■ S \i^~’Scope— ‘Grant of time for pofment of 
^efieit Courl‘fee after limitatienr^Elfeel of 

Whatever the reasons for the Courts granting lime 
t . . c a e t- ,^.e . •' -f the grant 

• • by limita 

I Imn pre 
• date of its 
' Rahman, 

Jf) VENUOOPAL PiLLAt V THIRUONANAVaLU 

AMMAL. 1940 MWN 801-62 LW W3- 

AIB 1940 Mad 9S4-C1940)2MLJ 427 

8 151 

Appeal 
Applicability 
Application under 
Consent decree 

Error due to negligence not slip 
Inherent powers 
Other remedy open. 

Remand 

Restitution 

Scope 

Stay of suit 

S 161— Appeal See 1939 Dig . Col 228 


Appeal from amended decree— Competency See 19391 
Dig , C< • 

SIAU 

S. 15 

other remedy under the law is ■ 

or other U entitled to tel ef In 


|C P CODE (1908), S 151 

~ ' ir, Chap IX 

■ . AM KHELAWAV 

■ ■ 19 Pat 169“ 

• ‘C ■ • . . ■ ■ EP 371(rB) 

S 151 —Application under— Modification of 
Scheme — Maintainability See C P Code, SS 92 
AND I5l 1910 O A 582 

S 151 — Consent decree — Setting aside of — In- 
herent jurisdiction 1939 Dig , Col 233 Si/RESH 
Chandra Sen f Jocesh Chandra Sen 

186 tC 276-12 EC 462 
* — Ss 151 iUd lB2~~£rrornot due to s/ip but due 

to neglieence ef parly— Amendment of decree, if jusUfi 

• ■ oftbeopiDion that the error 

from any accidental «Iip or 
■ from the negligence of the 

iper for the High Court to 
error as would justify an 
ere it cannot be amended 
Oder S )52 Jt could neither be amended under S l5l 
Zia ti ‘Hasan and Yorke //) SheO NARAIN v 
-aChhman Prasad 186 1 0 667-12BO 321- 
1940 OWM 21S-1910OA 207= 
1940 OLE 1S8-1940AWB (OOjll6- 
A I B 1940 Oadh 298 
, — — S 151— Inherent powers — Exerci>e of — Appli 
cant allowing his remedy to be time-barred Set 
Bhopal c P Code, S 134 I9olo 174 

S 161 — Inherent powers— Exercise of— Condi 
lions— Ends ef justice— Test ef See 1939 Dig , Col 
230 Ram Khelawan Singh v Moni LalSaui; 

19 Pat 159-12EP 571-eBE 184- 
186 10 480(rS). 

— i— — 8 15\— Inherent Powers— Bxtreiee of—Exist 
ettee of ether rrmedy—ff a bar 
The proposition that where an alternative remedy is 
providM the Court is precluded from exerti'ing its 
inherent jurisdiction onder S iSl. C P Code, Is too 
Wideanddoes not take into account cases of a special 
and exceptional character which may demand the 
exercise of the equitable juilsdiction lo the ends of 
Justice to correct palpable mischiefs There is no reason 
to limit the pTwers of the Court in cases nhere the 
Court IS moved to correct its own mistake and n ants to 
afford redress to the party who has been made lo suffer 
for such mistake {Ghulam Hasan /) BADRI PRASAD 
V AmbikA PERSHAD 1940 A.W,E (0 O ) 467- 
1940OWR 1086-1940 0A 1040 
Inherent power— Exercise of— Umits 
O 21, R 48 AND SS 73 AND 151 

1940 Bang LB 42l 

• Inherent power— Limits of 

*r could be brought under S 115, C P 
aid not be used to set a^ide ao order 
against which no appeal or revision 
) ghanaShvam Prasad r Vishwa- 
NaxM 1940 N L J 93 

5 151— /«A<rr«r power — Limits ef— Decree 
for dissoluUon—Setting aside at instance of 
artf 
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C P. CODE (1903), B 161. 

185 1 0.881-1910 0 A 140-1910 OZ..B.71- 
1969 0 W.K 139 - A I.B 1940 Oodh 279. 

' * S 161 — Imhcrtnt ffU'tri—OrJtr hr tMtrtm 

miinttniHce-^Pcuxr ef Ceurt ft auiarJ—Smt hr 
fostetsien or in lie allerrulive for f9initifn--Plta that 
froperliei are lelf aeimtiiiioni —Oreter hr nUmm 
maimlenance — If tush jitd . 

A Court ha< no inhentnt power under S. 15l, C. P. I 
Code, to pa'is an interim order of maintenance PbintiS | 
brooghtasQit against tiis father and brother for reco* 
^tery of ctrtain properties which he aaid were allotted to 
him under an agreement, and in the allematHehej 


O P. CODE (1908), S 152 

GAtJESH DaTTA. 189IC 683=13 EJi, 95- 

A JJB 1910 Lah 69. 

■ — '8 161 — Restoration — Power — Dismissal for 

defauit. Set C. P. CODE, O. 9, R. 9 AND S. l5l. 

1910 OWN. 1086 

■ “ S 15i-~Stope of. 

S. I5l, C. P. Code provides only for an eitraordinary 
procedure and action under it is not m any sense 
obbgalory. The section could only be invoked where 
no other remedy Is possible. It does not confer any 
snbstantive tights on parties but Is mainly meant to get 
over difficulties arising from rules of procedure, which 


mitted to be the plamtiS’s 

Hild, that the order was not justified and that the 
iplamtiff was not entitled to anything more than an 
amount in proportion to the property admittedly belong 


' S 161 — Stefe ef—'Ends of luilice' or 'aSutt of 
'■ tie Proeeu ef tie Ceurtf— Canitrucli on. 

I Bhtdtn, J — S I5l does not empower the Court 

I to make any cider which the particular individuals who 


Powers 
cution— Own 
sale— Applii. 

stt c. p cc 

8 IS 

Uen, if tan ■ 
As long a' 
sight to invo 
Karima v. 


•S 161-Inherenl powen-Rffand" f I empowcrtt^e Court to make^necessary orders," and no 

I of Cntirt— Attachment of wrone nrooertv in ttt- I <•«»•«» o'*'* ^HtbejU, C.J., Dunk/ey and Bhgden, //.) 


S 289, U, 

S. 151, if p« 

AND C. P C ‘ 

— -8 151 — Remand— Power icr— Resort to inherent 

4>ower, when not justified. Sit C. P. Code, O 41, 
R. 23 AND S 151— INHERENT POWER. 

1910 N I. J. 960. 

— S8 161, 144 and tn—ReslitutiOH-^rder em- 
firmini lale tel aade—APPheation iy auetten purtiaser 


ilf40MWIi W.Sbf- 

'AIB 1940 Mad 876-(1940)2MLJ.949 
- 8 161— Jyuy af tut! 

S 151, C P. Code, cannot be invoked to stay a suit 
which cannot be legally stayed under S 10, C. P. Code, 
{Dim Maiomed, J) LARSHMI INSURANCE CO. 
LTD.V. B K. Kaula. AX.B 1910 Lab 86 

f ' ' —Plea ef • 

Y can be 

' ■■ nportance 

• ■ , • question 

* • es on for 

‘ • ami. J.) 

’ ■■ ■ ■ '■ BRARlSf 

• ■ ■faL497= 

•; 160 

*■ ” ■ venience. 

: ' • • ■ I BRAMltl 

•. ■ >1 • ■ • 

If ■ ■ ■ -A ■ • CaLlSl. 

Aeddent al omlsion. 

Amendment of decree after 12 peat*. 

Application for amendment 
DeUr. 


Y. D 1940—17 
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Jurisdiction 
^ope 
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I C F CODE (1908), O 1, B. 8 
I appeal is available But la very speaal circntnstances if 
I thereita dear error rdatirg to jurisdiction it may at 


3 l5Z~Applieati6n for amtnimtni «f dttrtt — 19010 6dS=42Fl)B 283=AIB 1940 Lali 162 
If enUrtatnabUin abtmct of oppasile parti I ■ O 1 R $& O 2 r S — Su/t on tnorlgaz! by 


1J3-1940O WN 807«>1940 OLS 668- 
1940 A WB (OO)S66-m0OA 766. 
"O 3, B i^Appiieabihty^Suu on behalf of 
tnthofat 


appiilau Court 

When an appeal abates so far as one ot the respon 
dents IS concerned bat is decided on the merits 
so fas as the other respondents are coaceme d. a 
subseaaent application for amendment of the decree 
-arwltt S tS2 G ? Code, at the instimce of the legal 
representaiives of the deceased respondent r^t be made 
in the appellate Court and not in the trial Court Tlie 
power of amendment must be limited to the appellate 
• Court when an appeal has abated only in part and a dec 
ree on the merits has been given as against the other res 
pondents, because In such a case there is a decree capable 


ested in the suit, the suit is liable to be dismissed 
JC and Lebo /) NARUAML MCLCHAKD V RaIS 
HaShim ILB (1910)2ar 190^18710 88S- 
IZBJB 263-AJB 1940 Sind 63 
O 1, B 8— Parlies to suit— Who are not See 
l939 Dig , Col 234 FaZAL RAHIJt KHAN v 
IIUSSAINA ILB (1940) Lah 199-18810 169- 
12EIi S07-42PLE 731. 
O 1, B 6—/fepretenialife tutt— Death of tome 
of reprtNntotivtt^Proeedure 
Two of the defendants out of the tnelve repre<enta'' 
lives appointed nnder O 1 R 8 d ed pendente lite 


a correct decree to be passed ^ The powers given under | defendant from being vexed and molested by other 


ervice 
C P 
le the 
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C P CODE (1908), 0 1. B 8 

jO.P CODE (1908), 0 1 B 10 

the defendant in that suit (.//ami/teu, 

1 . b 

1 represented mil not be affected one way or the other. 

■ V PROMODE RaNJAN. 

44 OWN 1029 
-Frame of suit by plain 
r declaration of right of 
presentative capacity — 
defendant for damages 

0 1, B 8— Scope and effect of— 11 cieateanew 

light of suit — If over udden by S 91— Village path 
«a>— Obstruction— Right of Individuals tosuelnres* 
^ectof SteC P CODE, S 91 ANDO 1 R 8 


0 1, B 8— Scope of S/e 1939 Dig . Col 

234 FAZAL RAHIM KHAN » IlUSSONA 

C P CODE,0 34 R 1 1910OA 191-* 

1940 0 WJT 209 

12BL 607-42PLB ?S1 
O 1 B 8— Scope of— Suit in then own tight by 
'ome members of a community— If affected See 1939 

1 : . 

—Party tn tekaie favour feinder it leeeeltary, refuting 
ta etilemnng addition 

Though a Court has a power to join a party under 



AWMaC a * A 1 wX 1 

' 0 1, B S^Suit againtt a memier cf unregtt 

tered My—Preeedure laid dewn ty S, 8 net ftUftoed— 

1 6 B 416=20 PgtJ;. T. 889rs 

' AIR 1940 Pat 145 

BiHdiHf nature «f deeree \ 


followed If that procedure Is not followed, the result 1 
*1. «. ...j,. vboarenotl 

may be that a Court would in certain exceptional case* 
retrain trom passing a decree In lavour of a plaintiff 

when It fnd« that all thn na.l 1- •!.* 

the root of the ca'e ' ■ , ■ ■ i • • 

members of an assoaa • ■ • ■ • > 

although they were ne ■ ■ ■ , • • 


0 1 B B—Sui ■ ■ * ' 

fuilie right tf tear me » • •'•••• 

fui/ien't iwif leaded- n .h .urn * - le 

. ' ^ i*. ^ " 

A suit for a dKlaration that there Is no pubi e right 
of sray over the lands In suit belonging to the plaintis la 
not bad although members of the public have not been 
•mpleaded In the way contemplated by 0. 1, R 8,C P 

fartlet—Partiiim aetian—A’eeeitary farfiei not tm 
gteaded—Prtadmre te fe friittoed iy affellaie Court 
Where the Appellate Court Is of opmlon 
certain person is a necessary party and ought 


I 
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A I B 1910 All 399 | VANA v. GURliAMMA 
' 0 1, B X^—DiScrttton ef eourt—AditUi 

tarty to tuit rePrestntaUve of ptrten againsl uiioir 
hat ahattd 

It IS open to the Judge In his discretion under 
R. 10 to add as a party to the suit the represent *' 

of a person against whom the toil has abated £c 
purpose of giving eSect to the rights of the parties 1 
(StrGtorzi Ranitn) MaHOMEDALLY TYEBaLLV ti 
SaFIABU AIB 1910 P- • 

0 1, B 10— Necessary parties added 
defendants instead of as co plaintifls— Grant of 
priatei . - ~ -- «♦ . . 

COOVE ■ 


rent 6y thicadar agtirtit teftanl — Application by another 
to be impleaded <u party at being the pretent IhiCAiit 


under O i,r Id -^Limilt—Suit by ptamtif at minor— 
Bona fide miiiate ai to age— Amendment— Attlieaii/ily 
of S 22, /jmilatien Aet 


n'wd faith nnderO 1 R 10. C.P. Code, the | 


been enacted for the 
of suits In a suit for 
■ lenanls, the defendants 

lease had expired long 
■ was the present thiea 
, rent. The petitioner, 
as a witness to prove 
tuai ue Haa lue pieseui taieatar applied to be added as 
an tniervenor, but his application was rejected 
//r/if, that if it was important to decide who should 
pay rent, It might be equally imporiatit to decide who 
• * ' the petitioner should therefore 

int {yarmo,/) NagKNDRA 
21 PatL.T 829 
O 1. B {yp—ParUtun tuit— Mortgagee of 

t has 
•agee 
stent 

• le no 

ty m 




Q ^ 2 IQ^procedurt — AppluaHon by pertont 

to be impleaded at additional plaintiff f-Duty of Court 

—Diimiiial of aPpheotion -»■ d.tm.ttal of 

pmttr of. 


I ditmittal of lull— Pro 


■ O S Br 1 BRd ^—Joinder of cautei of atUon— 
Improper tall under S 69 T.P Act— Clam by mart 
gagor agamtt mortgagee mretpeet of amount of mort- 
gage and ageinit pnrthater on ground of fraud— If 

improper or iiregu- 
• der S 69, T. P, 
ved mortgagor in the 


Civi-e - . 'amages against the 

miss the application on the dismissal of the suit itself. | mortgagee who has brought the properly to sale. If 


j aeeidenl 
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C P CODE (1908), 0 2,E 2 O f CODE (1008), 0 2 E 2 


accidental omission ttro plots were on 
re'pondent's claim To remedy tbis or 


and not as repards any additional rel ' ' 

were therefore barred by O 2 R 2 
Mtrtdith jj) Ram Prasad Sisc 
Pasday 

—0 2 E 2— Applicability— Test — Caose of 
action’’— Three sale d^s eaecoted by same person in 
favoar of same vendees on same day for difierent con 
siderations — Saccessive suits to set aside on pronnd of 
want of consideration and undue intluence— If barred 
See 1939 Dig Col 237 SHEORUMAR blMGH v 
Bechan Singh A IB 1910 Pat 76 

' 0 2 E 2— Applicab lily— Transaction giving 

rise to two different claims based on difierent causes of 
action— Separate suits— Bar of— Illegal distress by 
matnlatdar— Sul* for recovery of amount levied and 
interest— bubsequent suit for compensation and damages 
—If barred Stt 1939 Dg.Col 233 SkRIDHAR 
MAHADEOP COOULALjeTHMAL 

ILE (1939)B0 v :r * 
12EB 813 ’ . 

0 2 B 2— Jar e/ fru / 

right— Mertgaget ciril/ing ta 
gaged f ref erty tn euU en Pier 
eeeurily ef that ferUen iy teay 
under S 5l, Pretnneia/ Jnteive ■ 

A bar of fresh suit w hich O 

creates does not extinguiih the r a i uui u<. | 


O 2, R 2 — Scope — If controls S 130, T. 

p Act See T P. Act, Ss 6 akd 130 

18 Pat. 839. 

O 2 E 2 — Scope— If subject to EapI V to 
<5, y.— TulnrA 'nemtt 'ynfitea 
date of soil until delivery— Fresh suit for recovery 
of lOesne profits— If barred Jrr 1939 Dig , Col 239 
TtfCAMDAS HOTUSIALf KiSHNOMAL 
iLE (1910)Ear SG»1B5IC 702»12BB 174 
2 B 2S(efe — Prier tuit for eanee/Ialien 
' gf leau— Decree— Suieequent emt for mesne f refits— 
jifalPtainahility 

>n earlier successful suit for cancelling a lease of 


property omitted in the «aii in a proceeding brought j duct 

under S Si of the Provinaal Insolvency Act 

Receiver of the estate of the ]adgment*debtor 

been adjudicated insolvent although he is precln 

the provisions of O 2 R 2 C P Code from 

fresh suit in respect of that portion 

PUNJAB VaTIOVAL BANK LTD V OFnCIAD 

. r". IT,..* lOOTrt eoo — twT r«_ 1 
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C P. CODE (1908). 0 2 E 2 


0 P CODE (1908) O 6, E 14 


— — 0 2 E 2 and S 11, Expl IV—Title tutt for 
fotsettion dismitted~SubttqueHt suit for rtJemftim of 
mortgage — If la rred 

The defendant who was a mortgagee of certain lands 
obtained a mortgage decree and in execution of that 
decree purchased the lands The plaintiff who was not 
a party to the suit instituted a title suit for the recovery 
of possession of the lands Upon Ihe allegation that 


having asserted a title paramount was not entitled to 
redeem and that the plainliSs claim was barred under 
O 2, R 2and S 11 Eirpl IV C P Code 

that the decision in the title <uit did not pre 
cinde the plaintlH from clatmins redemntion in the 
present amt and that neither 0 2 * • 

IV, C P Code operated as a ba 
j ) Kali Nath shaha v man 

LLE (1940)1 Cal 544= ' ' . t 

0 2,K 2 (3 )— of 

Person entitled la possession suing 
Second suit for mesne proAtsSf het 
If a person is wrongfully ke * * * “* 

immovable property he is entitled 
and for mesne profits and under 
E 2 (3) he IS bound to indade 

If he sues erly for mesne profits be cannot in a subse 
quent suit sue separately for possession In other words 


servant, and the latter is not examined to prove that the 
defendant refused to accept the summons, there is no 
ground for holding that there has been a proper service 
under O 5, R 17, C P Code, which can be accepted as 
a substitute for personal service {Varma, /) 
Snehalata Devi v Janardhan prasad Singh 
21PatLT S40=AIE 1940 Pat 663 

O 6, E 19— Scope— Express declaration of suffi 
• “Sect of — 

• been duly 

* ■ m circnm- 

. ■ . • RAVANIM 

. • . IC 695 = 

• • . ■ ■ . Mad 213 

■ O 6 E 20 — SuisUtuteJ seniee—Propnety — 
House found to be locked— Avoiding of service— If can 
te inferred 

From ibe mere fact that when the notice of ezecu 


A »• aw y 

6 B 4— Fleadmes — Deed irooeached as 


I ' O C E 6- Particulars— Power to order and to 
dismiss suit, if net furnisied— Writer of dismissal— 
A, rt -t—on t J, rx/rli 


AUlU A l> ikr U J UWI — •* 


— . 0 2, E Q—Sufl for re 

•anth potutsion— Claim for rent 

1 0 do so Broadly 


' should be lost in 


Judges should be 
nth litigants who 


■ .norance or wrong 

. tier hand to allow 


attitude, holding 
n opportunity of 

— — — O S, E 4 (1)— Scope— Advocaie of High j 

■ ■ 


”0 6, E 1— Pleadings— Hex and different 


ean oe in/errea 

Where the report of the peon entrnsied with the 
•erviceof summons on a defendant is to Ibe effect that 
k« sent Ihe summons to Ibe defendant through a maid 


li»«w A '«• aC lO u y — O i* ti uuo" 
1910 0 A 971 

— O fi B 14 — Slgningof pleadings— Rule If merely 
swie of procedure— Anthorizallom—‘'ignlpg If n'cersary 
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C P. CODE (1908), O 6. B 15 


I O V. CODE (1S08), O 6 B 17 


^ ^ ^ ‘ ^ * , firm in 

^ * a cause of action which accrued after the 

was dissolved Uy the death of one of the 
An application for the amendment of the 
A* Mubb iwA ipuint by substitution of the individual names of the 
17— Amendrnenl — CojUide^aUtms— | partners and of the legal representative of the deceased 


bdy«bUB 40o>Alii itJlUPat ho 
0 6 B 17— /fment/n/Mf ef /laint^lVA/m net 
ftrmiuiilt 


be granted wiihont further investigation, but is one 
which entirely changes the character of the suit and 
: introduces matters wh ch have not been tried In the 


37AZ1R Ahmad t> Taj Mahal Cecum 
lEB 11940) Lab 693-1881C 823-12BL 426° 
A IB 1940 Lab 63 

0 6, B Yt—Amiudintni'-PraYtr fer—Prvte 

dttrt tt A’ f^lttctd 
It IS generally most desirable I 
amend bis pleadings should subm 
m«nts in eapli'it form before lea 
{,Robert! C J and BlazJt" J) • 

NlEMLVER • 

O 6 B VJ—CAangt in iff nalurt at imt— 1 
Xettndrd Aasrd en {m»— O rtjsnuf (feJm ' 

iastd on franote in rtnnoal of originat lean—AntndfJ 
nat by plaint ff at txeeutnx—CXaracttr of tut! tf 
alttrfd~Liahility of tittulnx for earti 


tn any way affected Though when an erecutri* issued 
upon a liability of her testator she has the protection of 
S 52 C P C(^e tf she seeks to assert a claim as sbe 
does in this case, the fact that she possesses It by wirtne 
other being the sole ezecutnx and beneficiary, pets the 
defendant at no disadvantage from which h* would 
have been free jf the claim bad been broegbt otherwise 
than in a representative capaHty ^Rabfrti, CJ and 


I 42FLB479 

I ft « B 17 — ■Pt** "nt reued at the beginning- 
amendment, if can be 
242 CaDRIDAS LAL* 
• • 10 2S-12BJ7 804- 

I A IJt 1940 Nae 8 

I ■ — ■ 0 6, E n— Power of Court— Ordtr dirttting 
party to amtnd kn plaint— tf luilifiid—Rmtion— 
InterfortiKO 

A Court hassojiuisdiction to direct a party to amend 


— O 6, R. 17 — Power of Court — ^Hif for 
sPtdfe performance— Amendment to add projer 
. . J .... . r Pflfrtjf 

ert a suit 
I compen- 

Id not in 
dment by 
images in 

1^ «•» inr cnerihr Tiertui iiuiicc iiiiicss such rclicf 
• ■ ■ {Hames, CJ and 

• • i . ■ GUHL 

’ ■■ I 198=12 R P 566= 

6 uac- 4 j 3=1939 P V/ N 880= 
AIR 1940 Pat 92 

— O 6 E n—Poaert of Ceurt—SM^ititutiiiirf 
eatutof action 

No power has been given to Courts to enable one dis 
tlnct cause of action to be aubstitated for another no 
can (he subject matterof a suit beebangedbyan amen'* 
BKDt. {Dm MokamnaJ, /) KKUSHI RAM 
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C P. CODE (1908), O 6, E 17. 

MU^SHILAL 189IC 418=13EL 76= 

12PLE 19i=AIE 1910 Lah 226 
—— O 6,E 17 and S 115 — Powir to allem amend 
ment—Oiiut of— Amendment, e^anitne nature ef suit 
—Interference in retision 

The po^er to allow an amendtii“nt of pleadings has 
been conferred on Courts in the interests of jusltce, 
V ith a vien tn correcting mistakes and bringing oat the 
real matters in issue between the parlies But this 
power should not be exercised in favour of one party so 


■ O S R 17— Refusal to 
C p Code S ii5 and O . » . 

OF PLAINT ■ * * . 

— -0 6, E 17 — Second appeal — Amendment ef 
plaint— Suit for sate on mortgage— Finding fiat mort- 
gage It opposed to tlatiite and unenforeeailt —Amend 
meat to include prayer for pts 
aeguiiition of title at owner by 
iility 

A plaint cannot be amended ir 
a way as to alter the character 
which IS not permissible Where a puiiuiu wuonau a 
nsnfractaary mortgage over certain raiyau land and bad 
been dispossessed brings a suit for sale on hts mortgage, 
but, on the Courts holding that the mortgage being in 
contravention of the statute cannot be enforced prays 
for pensission to amend his plaint in second appeal so 
as to enable him to claim pos«ession as a person who has 
by prescription acquired an absolute title as owner, (be 
amendment cannot be 

land, jf) Maksud ■ . s ••• 

Nath Das 

12RP 675- • ■ . *’. •* 

0 6 R 17—7 ■ 

plain! m second appcal—Permsisibthiy 

Where a subsequent mortgagee Instituted a suit for 
possesswaby Mdemptvsaof the prior mortgage after 
that mortgage had ceased to exist having been previoa ly 

redeemed by the mortgagor, the defect tt* *be frame of 

the suit IS a technical one and the second mortgagee 
can be allowed even in second appeal to amend the 
plaint so as to convert the suit into a mere suit for 
possession as mortgagee (Obide J) HAFDIAL 


Gurditta 


18810 608=19RI. 26< 


O P. CODE (1908) O 7,S 14 
O 7, R JO, (^Vorie and Ghulam Hasan, //) 
Abdulla Khan v. tirbhuan Dutt Singh 

1940ED 690 = 19400WN 1212= 
1910 OA 11J8 

■ '“0 7,E 10— Petum of plaint— lyben to 6c triade 

and It ken not to be made 

If on the face of the plaint the Ccnrt finds that it has. 
> jurisdiction to try the case it will return the plaint 
at any stage of the case if the Court fails to detect 
viant of jurisdiction in it to begin with, but where 
^acte IS triable by the Court and 
hallenge of the other side the 
ns owri a'legations in the plaint. 

• , 1 to try the ca'e on merits and 

liminary question of jurisdiction If 
s to the conclusion that plamtiSs 
id the Suit as laid cannot be main 
• aght to dismiss the suit and no- 

g the plaint under O 7, R 10 


AIR 194UNag ddl. 
- O 7, B 10— Smt fled m Court Aattng no- 
/unsdiction— Order ef dismitial— Propriety 


42PLB 203-AIR 1940 Lab 171.- 
0 7, B 11— Applicoiihty— Application to tut 
in forma pauperis 

O 7. R 11 does not apply to an application for per 
mission to sue tn forma faupent Such an application 
is specifically dealt with by O 33 R 8 which makes it 
clear that an application for permission to sue rn 


■ O 7 a ll—APpheatiiily — Alemeranda of 
appeal 

O 7, R 1],C P Code, applies to memoranda of 
appeal \PTereditk, /) GaJADHAR BhaGAT * 
MOTI CHAND 190 I O 671 

— O 7 R 11 — Rejection of appeal as ttme barred 
—Appeal See C P CODE, O 2 (2) AND O 7, 
R II 190 1 C 671 

O 7 R 11 and S 149 — Relative scope of See 

C r CODE.S 149 ANDO 7, R 11 


prop 

Cou 

that 


it could pass an order under O 7, K 10 C P Code it unnecessary as a general rule to see these documents 
acqoired that jurlsd ciion by virtue of a Government before he files hU own statement. It may in certain 
notification it cannot thereafter pass an order under drcumsiances be necessary, but then the procedure laid 
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C P.CODCClSOS) O 8. B 2 1 

down in O 11, R 18 (2) mast be obsmed Bet ! 
whether the application is made under O 11, R l5or 
O 11 R 13 (2) be must act promptly and delay In 
Itself may b* a gtound for refusing to grant lime for 


0 F CODE (1908). 0, 9, B 9. 

Where In a suit for rent by a landlord against bis- 
tenant, the tenant makes a counter-claim for damages 

1 on account of bis having been dispossessed by the land- 
lord, but does not pay Court fee on the amount claimed 


O 8.B 2-Quf 

— hen duty of Court 
TION ACT S 3 AND • 

O 8, E 6-^ 


Itself so inconsistent as not to be capable of admitting 
or denying anything {Kottrft, C/ end DunUty J) 
S K MiTRA, Higher Grade 1 LEADER inrt 

190 10 320°13BB 81«41CrLJ 889- 
AI£ 1910 Bang 190 


-O 8 B &~Aeeeun't of tamt ferion tu difftrinl' 
tmmti — Sit <an it rleimeJ 

If the accounts are of one and the same pet*on. * 
mere fact of the accounts being separate or in differ* 
names tvould not attract the provisions of O 8 R 6 
C P Code and a set off cm b« claimed (.Dohf Si-ffi, 
/) Firm RALLA Ram Daulat RASt v )aswant 
RaI 189 1 C 4C1-13B1:< 87- 

42PLB 201-AIB 1940 Lab 290 
0 8 B 6- * ' ' • — 


S 46 

0 8,R 6 

fulfilhd 


I — ‘ ‘ S' herefore, the 

• ■ md refers the 

• urt would be 

• ■ be said that 

• • (,11 arm t C, 

• • s • "D 9 llARt 

21PL.T 821. 
rtamtd sum— Clam tn 

ACMiiuioi a sum in lupcct of the boarding and 
lodging of another, when no filed amount either monthly 
or for any period bad been agreed apoa between the 
parties cannot be called one, in respect of an ‘ascertained 
tom* and so cannot be claimed to be set off (Davut ) 
Chaueli t> Chhiter Mal 1939AJdLJ 159 


on the full amount of the set off and not only on the 
amount claimed in excess of that claimed by the plain 
itS court feesshoutd be paid alsoonan eqniCabte set 
off (Crutr.J) GlRDHARILALr SVRAJMAL 

19010 651-1940NLJ irBw 
A IB 1940 ITag 177 
Restoration of suit— Duty of Court 
1 245 Mahomed Ramzan t> 

• 186 10 S06-22BL 384 

' O 9 Er 6 and 7— Scope— If to be enforced a» 


in (he plaintiff s suit A claim for commission over 
reduction of los'es staled approx -"atair, na* h»M I 
not an * ascertained sum ' o 
GiRDHARILAL f SURAJSIAL. . ‘ 

1940NLJ 176- ■ . ■ • . • 

— — O 8 B 6—EfUilallt til eff—Dtttrrttm of 
Court 

Equitable set off cannot be claimed as of right and 
the Court has a discretion to refuse to allow it If a 
protracted enquiry Is necessary for determination of the 
sum due it may be a ground for refasinglt (Gruir /) 
GlRDHARILALr SURAIMAL. 190 X 0 651- 

19101ILJ 176-AIB 1940Kag 177 
■ O 8 E 6— A’l/ir of III cff—rartm not filing 
nme tkaradtr 

In a suit for recoiery of money against the defen 


O 8, B 6 — Scoft—Smt iy landlord for ront— 
Counter'claim ly dffindant itnanl for damogti for du 
fioitiitton—Prefriity—Fai/nrt to fay Conr! fn on 
tountir (laim—Riiit of difindant to nUtf. 

D 1940—18 


O 9 B 8 — Plaintiff not effraring—Preftr 

* there IS no appearance what 

laintiR, the case should be 
The Court Is not entitled 
'to pass an order holding over the case Indehnitely. 
(.ffarttr, S df end SalAi / dt) AjtTDHYA P, 
BGDHSEM 1940BD 402- 

1940 A WB (B.B)214 
— — O 9 B 9— Applicability— Proceedings under 
Prsvlnaal Insoliency Act Sit 1939 Dig Col 246 
RA&t DAYAL B.ABU LAL P LARHIT SAO 

18510 857-6BB 270- 
12P.P 427-A.IB 1940 Fat 68. 
— — O 9, B ^—Dtimtnal m difault—Rlitoration— 
Adryuatt ground 

•i-ii- ‘V one day's delay 

a a a ■ eiplaiQiDg his abseoce and this 

. tested by the other party at the 

• should be accepted as adequate 

■ . (Uarftr, SM and SaU{ J. 

•• 1* . . a ISHAQ IIUSAIV 

; • .. . (B.E) 132(21-1910 OA 783 

J tf.aa tf ^„miiiiJ for difauU—Riitoration 
—Duty of aJpocotn 

Advocates who are engaged in cases wbirh are fixed 
for hearing at a given time and place cannot be alio 
to treat the Court befwe which the hearing is 
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0. P. CODE (1908), O e, E. 17. 
MUNSHI LAL. ioot. 


O 6, E . 

mtnt—Obieel of 
—^Intirfertnce t 
The 


j 0 P. CODE (1908), O 7, R 14 



as to cause 


prejudice to the other party — «here an | the plamt prima facie 


Court finds that tt has. 
c mil return the plaint 
e Court fails to detect 
jegin with, bat where 
IS triable by the Court and 





flainl in ueend appeal — Permiinbility I 

Where a subsequent mortgagee Instituted a suit fori 
possession by redemption of the prior mortgage after | 
that mortgage had cea<ed to esist having "been pre\ioa'ly 
redeemed by the mortgagor, the defect m the frameof 
the suit Is a technical one, and the second mortgagee 
can be allowed even in second appeal to amend the 
plaint so as to convert Che suit into a mere suit for 
possession as mortgagee {DMe. /) IIARDIAL r. 
GURDtTTA. 18810 608*=lSEIr 26= 

42PLE.139=AI.B 1940 1.ab 201. 
— O 7, B 10 — Applicabitit}— Suit instituted tn 
prope* '' ‘ - • - • rj -» _ 

Cour ■ ■ 

that ‘ • . • 

Seel. . 

O 7, U lO^-Order under— Cempetenef— Court 
ortfiH-tllf net Savinr but luhtfauenlly invested with 

turiiUclion—// e ,* • 

itielf. 

Where at the tin ■ • ■ . « 

had no territorial ■ ■ . • - 

It could pass an order under O 7, R. 10 C. P. Code, it I 
acquired that jurisdiction by virtue of a Government I 
roiiScailon li cannot thereafter pass an order under I 


O. 7, R W—Appheabilit^— filemaranda of 

appeal 

O 7,R. 11|C. P Code, applies to memoranda of 
appeal \Kert3ith, OajaDHAR T5HACAT t. 

MonCKAND 19010 871 

— O 7, E 11— Rejeaion of appeal as lime barred 
—Appeal See C P. CODE, O 2 (2) AND O 7, 
R. II 190 I C 671 

O 7. E 11 and S 149 — Relative scope of. See 
C. P. CODE. &. 149 AND O. 7, R. 11. 

1940 0 A 699. 

0. 7, E 14 (2) and 0. 11. Er. 16 and 18 (2)— 

* ‘ ^ pleadsnzt— 

documents— Procedure to be 

• insist on inspection of docu*- 

s , • pleadings, before he files his 

svritten statement, he cannot except in special cases 
insist upon Inspmion with reference to document! 


unnecessary as a general rule to see these documents 
before be files hu own statement. It may In certain 
circumstances be necessary, but then the procedure laid 
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C P. CODE (1908), O 8, B 2 OF CODE (1008), O 0,B 9. 

down in O 11, R I8 (2) mast be observed But Where in a suit for rent by a landlord against hU 

whether the application is made under O 11, K iSot tenant, the tenant makes a counterclaim^ for damages 


O 8, E 2— Question of limitation— Raising of foreign to the scope of a tent suit If, therefore, the 

— ^\ hen duty of Court and of defendant Sft UUiTA Cou« question and refets the 

TiON ACT S 3 AND C P CODE, O 8 R 2 defendant tenant to a «eparate Suit the Court would be 

intn T t» eBerci<<iie a wise discreiinn and it rannni be sa d that 



names would not attract the provisions ofO 8 K 0 
C P Code and a set off can M claimed (Dtilif Smf^, 
/) FjRM RALiA Ram Daulat Ram S' Jaswant 

RaI 189 10 404-13 BX. 87- 

4SFLB 201-AIB 1940 Lab 290 

0 8R6-'— *’• 

tion^roceedings • 

0 8 R e 

/«W/rrf I 

According to O 8 R 6 C P Code bef * r* « I 
can be claimed it tnu*t be presented In a « 
ment which <hal] have the same effect as a . 

Riu‘t be shown that it is an a*certained' sur 
legally recoverable by the defendant from • 
and that both parties fill the Same charade . 

\n the plaintiff s suit A claim for commission over I 
reduction of losses stated approximately, washcM to be I 
not an ‘ascertained sum of money \Gruer y)| 
Girdharilal r SURAlStAL. 190IC6St-i 

1910NLJ 176-AIB 1940 Nag 177 
■ ■ ■ O 8 B 6 — Efuitai/t ttt eff—Dutrttttn »[' 

Cautf 

Equitable set off cannot be claimed as of right and 
the Court has a discretion to refuse to allow it It a 
protracted enquiry is necessary for determination of the 
iumclue It may ^ a ground for ref asing It {.Grmtr J) 
GlRDKARILALO SURAJSIAL. 19010 631 — 

1910NLJ 176-AIB 1940Nag 177 
— O 8 B 6— A’»/4r tf til eff — Partm net fllimg 
SJ mt eharattir 

In a salt for recovery of money against the defen 
dants as the reversioner* of one A, the defendants are 
not entitled to claim set off for the amount of a decree 
to which they had become entitled not merely as Ibe 
reversioners of A but a1*oas heirs of a thud person who 
has nothing to do with the plaintiff s suit as they do not 
fill the same character in the two suits (//r«f</er/<w,/) 
SURENDRA bATH i KRISHNA CHANDRA 

44 0 WJI 924 

' O 8, R ^—Steft—Suit if lanilerA (tr rtnt— 
CautittfdatmlfdiftniiHt ttnani /er i/jwe/rr firrd/r 
pautn$e>t~Prffnely—FtilMre te pay Caurt ft* tn 
OHHttr (htm—RiiU ef JtffnJaxt ta nhtf 
D 1940—18 


on the full amount of the set off and net only on tbo 
amount claimed in excess of that claimed by the plain 
tiff court fees should be paid also on an equitable set 
off \Gru<r,J'\ ClRDHARlLALP SURAJMAL 

190IC 651-2940NLJ 178* 
AIB 1910 Nag 177, 

• Restoration of suit— Duty of Court 

I 245 Mahomed Ramzan v 

** • 188 10 S06-12BL 884 

— ■ ' O 9 Et 6 BDd 7— Scope— If lobe enforced a» 


O 9 B i~Plaintiir Hat apfifaring—Preper 

ardar to pan 

AAherealthe hearing there is no appearance what 
soever on behalf of the plaintiff, the case should be 
disinis*ed under O 9 R 8 The Court is not entitled 
to pass an order bolding over the case Indefinitely. 
(ffdrptr, S dr and SatXt, / ST) AJUDHVA 0 . 
DudhSEN 1940 B D 402- 

1940 A W^ (B£)214 
O 9 B 9—ApplicabiIiiy— Proceedings under 
Ptavioaal In olvency Act Stt 1939 Dig Col 246 
Ram Dayal Eaeu lal r Lakhu Sao 

18510 857-6BB 270- 
12B.P 427-A.IX 1940 Pat B8. 

O 9, B 9—Diimittal ind/fjn/l—Reitoralian^ 
AJftnatt ermnd 

\Nheie a plaintiff appears with only one day’s delay 
and files an affidavit explaining his absence and this 
explanation is ooi contested by the other party at the 
subsequent bearing it thculd ite accepted as adequate 
ground for restoration ^Haryer, sM and Satkt J. 

M) CHANDRA ehaca 0 Ishaq IlLSAiv 

1940 A,W£ (B^)lS2{2)-1910OJL.783 
■ ■ O 9, E. 9— D/nwirw/ fa' difanll—Reittralien 

—Dmtj of adt^alti 

Advocates who are ergagtd In cases wht'h are fixed 
for heating at a given time and place carnot be allowed ^ 
to treat the Court before which the hearing Is to take ^ 
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C P. CODE (1908), O. 9, E. 9. i 0 P. CODE (1908) 0 9, B 13. 


tbeir non attendance these 
f 


can stiU b» restored to the | tial infastice was done to the plaintiff, the High Court 


AIB 1910 Sang ie2(FB) I 

0 9. E 9 and 3 ISl^Zhimmat in 4eUult~ 

lYkm lAaulJ it crdtriei—Oitmtital lar/y in tie day \ 
and unity fnitafpr*fuHti«n—‘liitlarjUon under mhertHt 
fmuri 

An ordei of dismwsi\ »n defauti sho^td not be passed 
till the end ot the day when the Court was rising, 
because there could be no default until the Court rose 
for the day. ’»’ • - . j . « •». o ot 

was dismis*ei 
la default V a 
once for fU 

fact no dismissal for default at alt and that 
bad perfect Jur < • . 

under a misap{ 

{Ghutam Han 
FRaSsd 2 

O 9, E 9 — Stopt af~-APplic4tiaH under O. 21. 1 

Ji. Yi—Dnmnsal an failuri la saht/y eeuditian tm | 
pBied—Sulsequtni appUeatien la rttiart priar applita 
lian — Caaipelincy^Diimnijl-^Appeil agaiml arJer af 
diimitial—Camptlenef-^C. Cadt^ O 43. R. 1. 

A suit was decreed rj’ part/. The defendant applied | 


O 9, a 18— Applicability— Couit puipouuigiti 

lactnnderO l 7 , K. 3 on tbedate fiaed for finalheaiing. 
I Ste 0 . 17 . R 3 AND O 9 . R | 3 . APPI-ICabiUTV Of 
<) 17 . R. 3 1940 A L J 200 

I — ,-o 9,B \Z'^APphea’’ilHy to inmlvenef pra 
I Krdirr/s—Cx parte order of adtudieetteii on diStor't 
I ^pphtattan— Creditor' t riphl to apply ta fit end* ex 
' Paite order. 

r» o p r p Code, h appliceble to proceedings 
I Insolvency Act , and the insolrency 


12E.P.649«a'iE ZSioVat 
r, 9, B 13— Application onder'-AIso appeal 
X parte decree— Dismissal of appeal— Effect on 
fx parte decree— C p Code, O 4l, R 21 JPfr 2937 
Dig Col ,349 Kikabai V. MT Safia Ei 
I EL.a (2910) Nag. 498. 

I — O. 9, E. lZ—e4pplieelion by way af niction— 

' fjmtlalian. 

An ex parte decree was passed on 5th April 2939. 
. ' j t. _ have the 

tion m the 

• ■ as endorsed 

• • • having been 

• t re«entalion, 

• 1939 

. ■ 3in 30 days 

■ ■ ■ {Sen.J.) 


■ . / ■ _ n applicant 

‘ , ■ • ■ • , , saiislj the 

• ■ . . . , him of that 

• ' . • . . , • nappearing. 

■ ■ .<. . • . Jing IP that 

. - to record an 

arpealagalnii the order dismUiingtheeecondappIicatlon I express finding tbat tne apjiiicani mas prevented by 
was not maintainable under 0. 43, R, l.C 2*.Code.(3) 1 safiident cause from appearing, before 'etllng aside the 
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C P code: (li08) 0 9 B 13 

4X parte deCTM Merel; becsase a Coart dots not Kt forth 
the reasons for passing an order setting aside the 
decree, the order cannot be said to be one passed tsithont 
jatisdiciion, and ■ • ~ ■ 

ground for inlerfer 
viREstMp AptN* • ■ 

0 9 B ■ ■ 


CO 

th • 

failure to lainish the secartty orueieu 
Laishnar ■ 1 . i* • 

Chidam ■ ■ • ‘ . 2 

0 

from appi 

K K N K A R CHETTYAR FIRM v ACa Me SHEERA 
2EE. ISSIO 663-12BB 211 

0 9,B 13 and O 17, B 2, BzpL (AlUiu 

«f ad/fumment—ts parte detrtt-^ 

JiemeJy 

Where on the day fited the defendant appeared aod 
ashed for time to enable him to file the ntiiten etele' 
raent but the Court refused ft and pissed an parte 


against several dtUndants—^^-" " •• -• «. 

Plitnttff aitAdrawing agai • 

parte decree ajgainse me erUy • 

of ex parte decree — Aight ef 

others— Procedure 

The plaintiff trho purchased certain lands lion ibe 
1st defendant was unable to obtain possession of the 


been in enjaytnent for ■ . •• p» 

for refund of sal' f ■ ■ . 

declared ei parte, and • ' • " 

hare a decree against ■ . t* •• a 

damages and withdrew ■ • • • • " 

and 3 Later on, howr ■ ■ : ■ . • 

ex paste decree set a‘ a . , 

plaintiff now prayed f ,* , p • 1 • 

defendants 2 and 3 al-o 

ffeld that though it wouU be equitable and {ust to 
allow the plaintiff 10 proceed against defendania 2 and 
3 the Couit had no power to do so either under O 9 
R l3or O 23 C P Code There was no decree 
agaanst defendants 2 and 3 which CoqU be set aside 
hnderO 9, R 13 and O 23 diJ not pioi-ide for with 
drawing a withdrawal of a suit the only thing whl^h 


I O P CODB (1908) O 12 

could be done for the plaintiff was to grant permission 
acider O 23, R ItC P Code, to hie afresh suit 
I agaust defendants 2 and 3 {//orwill, J ) Raja* 
- . « 1940MWN 488- 

.• VIB 1910 Mad 765- 
(1910)1MLJ 811 
.. ause—Aitarney's illness 

' the date fixed 
* med about the 

. g to the actor 

The suit was 

. sofiicrnC cau<e 

le date the suit was tahen up for 
RAJtOOPALAN V UNtOUE 

• • A J E 1910 Cal 378 

* J. '1 ■ 'rder for discmefy ef doenments 

—Rights of advirstry 

• a defendant may 
• • nent on the ground 

It If, on the other 
. p bearing in support 

\ cannot be validly 

• • • made under O 11, 

R 12 all the documents relating to the case ahonid be 
etnhodted la the affidavit of do^ments by the person 
against whom the order for discovery is made If how 
ever the defendant considers that be is entitled to pro- 
lection ID respect of the production of any particular 
documeats which may be entered in the affidavit under 
O 11 R 13 of the Code he will be at libeity to raise 
aucb objection at tbe proper stage of the procMdings 

' ' - • such document! 

)n of them under 
VDA MORtnf c, 

-190 2 0 607- 
B 1910 CaL 331 
disetvery ef deeu- 

sider than O 13, 
In discovery of an 

• e one and Is not 


- - O 11 B IZusdS Zti—Deeisionef ease depend- 
inguprsedaenoirntary ttsdtrtet— Duty of Court 

• • • he parties concern'd 

• ' , • the decision of the 

• ■ ■ . ■ extent npori docu 

a"y a case m which 

I . ■ 


. •' 1 I 

• — ^Orders 12 aod VS—Afthcaiility—Proeeedinge 
under U P land Revenue Act 

TheU P Land Revenue Aa being a self containoj 
•na'tment id respect of procedure tbe provliions of the 
C P Code do not apply to proceetTngs under the Act 
unless they have ben made tpeoally jpptioUe 

lOtdmll and 23 arenot among those which have 
I isxde applicable to such proceedings {l/arptr, r 
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0 P CODE (1908), 0 IS, B 2 
a ti Satie, 


O 1 

pul in at h 

trial Court— Inler/erence in appeal 

Though O 13, R 2, C P Code, requires the parties 
to pat in their documentary evidence at the first beating 
cf the suit the Court has still a discretion under the rule 


support of an amendment vhich the Court considered 
Justifiable (Aganuala /) KaMESHWaR SINGR v 
MODH Narain ChowDhurI 21 Pat tT 440 

O 14, R 5 — Ammdinenl or frammg of 

addihonol issues — Powers of Court — Restnetions 
— Issue not ansuig on the pleadings, tf can be 
framed 

Under O 14^ R 5, C P Code, the Court has 


|C P CODE (1908), O 20,2.11, 


absent on adjourned date — Application for adjooroment 
by another advocate refused — Plaintiff not giving 
evidence — Discunal ofsait — If one under R. 2 orR. 3 
— Restoration under 0 9, R 9— Competency. See 1939 
■" * 249 VenkateSwara Rao v Subra 
• • 186 1 0 466 = 12 EM 610. 

• 17, B 2, Expl (Allahabad >— Failed to 
. ‘feantng See C P CODE O 9 R 13 
AND O 17, R 2 1940AWE (HO) 161 

■0 17, B S and O 9, B XZ~Appl>eabiltty of 
O 17, X Z~Ahsence ef defendant ondate fixed for final 
hearing— Decree after examination of plaintiff's v.it~ 
ntsset — If eould ie let aside under 0 9, X 13 

Whereafter several adjournments a case was posted 
to a particular dale for final hearing and on that date 
was once again adjourned to a later date owing to the 


NANDLAL C' Deokao 186 1 C 
1939 HZiJ 591- 

— I— I— 0 J7 Up 1 3 — 

Seopt and extent 
Th- 


e defendant* bad 
had been alloned 
ime into play It 
ct that the Coutt 


occur 
are «c 
as a 
An o 

cannot be restricted by R 
(Ciiier I'i Tani v SONI 


Court— Ju lieial txereite 


i of 


***%ft*T'n 1 — O 17, B 8— Scope— Decision of suit under— 

186 J0 47» l„. • 9.R 13 If possible Seel939 

• PUJAN KALWAR V BlSHNATIt 

’ 186X0 102=12 BA 377 

• • • ' Its — Use of— Duly of Court to 

r crossnexamination See 1939 
*• VANA V LAKSHitAVYA 

' . 185IC 421 = 12BM 543. 

n I O 20, E 10 and 0 21, B 31 and S 75— Suit 

speeifie movable Propirtus— Form of decree— Coni’ 

, taon to ascertain th ir talue—Poutr of Court to 


circumstances Ju tif; «ach a course he can pass an order 
on the merits but he must havernaterial beforebim to I 
justify that course I'*-* 
he cannot in the exerci 

to deal with th* case 0 ■ • •• 

of the matter under C 

adjournment R 3 of O 17 is not in • • 

default of appearance as is K 2. 

brought into operation by default c • 

deals « iih the failure by a party to do 

h* has been allowed lime, and even * 

Court must have material to enab'e ii lu eseii.«e»j 

proper disaeiinn by deciding the case of merits Where 

the hearirgof a suit has been adjonrited under O IS, 

K 3 for the production of evidence by the parties and 

the plainttR fails to appear on the adjourned date, it 

MMotbri . .. 


In a suit for recovery of speofic movable propertiM, 
the decree ought to be a decree for the delivery of the 
movables enforceable under O 21, R 31, C P Code, 



O 20, R. 11 (1) and (2)— Scope— Juris- 

dtefton of Court — Money suit — Decree for 
menff— SMtseqiimf decree by eonsetil of parties 
for tnsfc • • 
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C. P. CODE (19£(8\ O SO, B IZ. j 

The fact that a Court pa<ie» an matalment j 
decree under O 20, R JI (1), C. P Code, does j 
not miVc )t iunctui o^oo or on til ju««l»ct*on | 
to pan a further and a differmt kind of insta)' | 
ment decree couptcd v,»Jh a h>TOthecat»Qn of 
immoNahle pfopert\ 0 20, R U (2> w laide j 
enouRh lo rncJade and to a['pl> to the fixing of j 
mstalmcnts and the takioR of jeeuruy after the 
passiciR anj decree for the payment of money, 
whether the form of the onsanat decree was for 
mstalmenu or for a lump sum, when the new di- 
rrrljon js made by consent of both parties The 
ludgment-debtor cannot m execution contend that 
such a decree is without lunsdiction or that the 
-contract of security was without consideration 
and therefore unenforceable. The Executing 
Court IS precluded from going behind the decree. 


18 Pat 719S20 PatX.T. 924. 
Q SO.E 18 13) (Madras Aiaeadmeflt)-C>« j 

jlrtiditH and <••«>*•" < 

Ceurt to Owe/ ot fnt imttento t* JialJ i » » * *• 
mum frefiti-^Proftr (tuft* to *e failosota * 

for urfuirf—// Mtgatorf ' • , n 
Act, Art, I8l 

The word application In «ab<}t ($> to K. ,2 ** . 

<r. P. Code, added by ibe Madras tfigbCc.ii. abooM | 
be read as meaning a motion enlhely free from tb« { 
siscbiefof Alt mt of (he Uai'atlon Act. a*' ‘ 
words "and in every case the Conrt of first *. • 

ahatl. on tbe apphcaiioo of (be deae^'holder, lnqt * • 
par* a Ssal deawe** mart necessarily be rsbieet * s 
limitation, 'Ifrespeaire of any oiher hnUtallan'. Onan 
appellate Coart directfngaCoait of first fostanee onder 
0. 30, R. 12(3), C, P. Code, to make on uiqairy into 
mesne profits the proper course for the Coart of first 
instance to adopt on receipt of (be record from (he appel 
late Coact Is to fix a date for tbeappearance of the parties 
If the decree holder does not appear, the Court of first 
Invtance has no right to pass a final decree depriving 
bin of the mesre profits awarded by the appellate 
decree, bat shosld adroam (he matter nnr <A/, ’ 

obngatoty on tbe decree holder to file an a . 
asking for an inquiry into tnesne profits anU 
yiasslng of a final decree, within three years of ’ 
decree aa reqniied by Alt 161 of the LImiut 
There is no qaestlon of Umitaltoa in loch a case • < 

C/, A’ritinonra/ni Afyonfar and Somaff , J/ l\ 
'RhWhSBWwxvsvsth SxTsawv KawsKWi.VhTft ' 
XEB (1910) Mad 372*188X0 474- 
laSA 8U»1940M.WJf 118-60 tW, 953* 
AIB lOiOMad 12t*(mO)lMJ:<J.64(rB} 

£>.20,B.1S— Salt for renM and profits of pro 

perty held In trost which Is alleged to have faiW— 
Natoreof decree dVr 1939 Dig . Col 350 DAW £im 
» Daw Chan THA iflioBangE-R 136* 

186XC 210''12BB.25t 
O 20, B 34— Time fixed in decree under— 
Tower of appellate Court lo extend St* PRE BMETIOn 
—DECREE FOR IBB (MlOJNag 157 

— — — O 20. Br IS and Vt‘~Prociiiarr-PariHtrthip 
—Diiielutitn—Aceounts — Pretimjnarp dterttSiihe 
ffuent order of Court aipardiajfdain<tprt to farenoramd 
tdini Jtrtttitm «t to taimgof ajfPur>ir~~//aiMrt of~~ , 
IflMppirmintol frehotmary dteru or cmterlo ut « 
■oritr 

Oitiir —Under O. 20. R. IS, the Court 1* by it* p 
limmary decree to direct such acconoU to be taken as 
thinks fit, white R l7o(0 20 enables the Coort a 
aabsequent order to give any special direction* wim ' 


iO.P CODE (1908). 0 20, B IS 
I regard in tbe mode In which (he account It tc be taken 
' An order by the Court made after the prefiminary decree, 
awarding certain amounts to a partner as damages ot 
. comprnution (or breach at covenant by another 
! partner anj giving diivdlons to theCommissionets as to 
I (betaking of account! cannot be said to beatupple 
BJejsMryprd/mJijarydteree, bvi is only in the nafs/e of 
an In eilocvtory order which can be passed under 

0 2Q.R-17.C P Code iDhxh J on difTiTindef 

\ ofmon tnir*rn Ma^onud A'orr end Manager JJ "p 
\ BaWARI LAhe SHAIKH SllUKRULLAH 

1 30ratl«*188X0 337*CBB 653* 

12BT 697-AXB laiOPat 204 
; — — O 20 Bf 16 RSd VT~^Sceft—Potatrt of Court 
j ~Partif(rslif—DiUotu(ieH — Aeceunlt—prclimi/tory 
I d/trU—Sniufuenl apfhcaiion for damayn for irtotk 
^ofetvtaont iy fartmr tuifffuent to tuH—Poaur ef 
; Court to d(o! Bt/i and faaivard damatiT-^/«cIuiion fit 

I /[mat ateaunt. 

I A salt by one partner agalns* a • • » s 

for btcach of a • . ’ ■ . ■ . 


< * • » • ■ *.e caused 

» • • • » „ u a culm for damages for 

*• .w<ei)an(bya partner does not disappear 
whaaaaoantxtrtuittn iapf”'* ■* n orother 
wis«),lbODsh w*-* • • , • • . in the suit 

' • • p be inelsded 

• * • •• II me breach I* 

• .. p • ..uijon of tbe suit for dissolution, 

a „ .ue idalm is advanced while accounts are being; taken 
ander the preliminary decree, (be aggrieved party tan 
get bis damages or compensation, vhete the pielimlnary 
decree is In suffioently sride lermv, by an apptieation In 
(he procebdingi leading to the final decree Where the 
preliminary decree pasted in the suit is not an ordinary 
one In an ordinary partnership action with accoantt in 
common form, but the Court has prceeeded lo p««« * is 
if it had to sellie all claims beiw**' e 

decree is Jole'''**' * » . p • e 


“ • , I \euamed //eor and 

* • , to ) Bawwari Lai. v Skeikk 

vusljMtVLLAH IdPikt 1*18310 3S7- 

6BB,655-12ET 697-AIBl 1940 Tah 20-1 
O 20, B 16**-i’i«< for e(eounei~-Prfltminary 
dtentlf Old toAen ntttitarf 

Aithoogb in O 20, R, 16, C P Code the expression 
***!ia& pass X pttlunlnary decree" is osed, there are two 
clearquabScationStoIt (l) the rule aaye “whereicis 
necessary . . . that an account shoald be taken” and 
(2) that (he <^rt U to direct * each accounts to be taken 
as it thinks fit '* Aetordingly, where it is not necessary, 
(beCourt need not pass a prrhminary deaee and the 
wtwds*‘sBcfi account to bs taken as fr fitciksfit” 
obvtoasly mean that tbe Court need not order any 
account to be taken unless it thinks £( No hard and 
fast nie Can be drawn between case* which ate si"’-** 
wbere a preliminary decree U qh"*— i 

wbich arccomoHr-' •« . , 


pw-ji 1910 Bag 207 
B 18— •Umltation— PartitiOR of the 
lands assessed lo Government ttvenoe— Order decreeing 



284 


283 THE YEARLY DIGEST, 1940 


C P CODE (1908), O 20. B 18 

partition and directing Collector to carry out division 

and to put parlies la possessi-'" — * 

to send papers to CoHector— 

tation Ste 1939 Dig , Col ' • 

Fernandez 1 

■ — 0 20, R \S~Pirtition dieffe—Eiuniialt— 
Duty of Courts 

O 20, R 18 enjoins the Court first to ascertain {odi 
ciallj who all the persons are who are interested in the 
property to be partitioned and then in its decree io dec 
lare who they are and also what their rights are It 
goes to the whole root of the matter that at the outset 
the entire interests m the property should be ascertained 


every one whose presence is necessary to enable it to 
Dialcs the declaralmn -» • 

O 20. 
cially d 

to com , j 

Court the duty of declaring what the rights of the par 
ties interested in the property are it means that there 
shall he a judicial declaration and not a mere /a- pant 
declaration tn the abnoce of some of the nan e* 
{^Br«uni, / ) 


IC.P. CODE (1903), 0 21,E 2 
I record the satisfaction if it finds after due enquiry that 
' **■" ‘ Certification of adjust 

^ 2 In eonsfruing the 
In snbK (2) of R 2 
deto sub-R (1) of the 
aamerale, and sab*R (1) says that the Court is the 
Court nbo«e dnty It Is to execute the decree (.Poirrts, 
C /. cHd DunkUy J) JACADISH MISHRA n SAW EU 
Moke 1910 Bang LB S5e=> 

190 1 C 680»AIB 1910 Bang 236. 
— ‘O 21, E ^^Compremise after tieeree — Record- 
ing of — Barm taw if any 

Where an alleged compromjse was adm Itedlysabse 
niionf ro ihe passing of a final decree m a suit, and it 
•r O 23, R 3 C P Code, to be recorded 
“alion was rejected, it was held that there 
I law to the recording of that compromise 
. 2 C P Cede {Bennet and Verma, 
J/) Gava Prashadp Raw ChaRan. 

ILR (1940)An 190>= 187 1 0 805=» 
12EA.669 = 1910A WE (H0)105« 
l910AJ;kJ 88»AIB 1910 All 181 
• — O 21. B 2 — Decree bolder— If includes attach- 

ing decree holder— Holder of attaching decree— If com. 
peteni to certify satisfaction of attached decree See 
C P CODE O 21. R 53(3) 51 L W 148- 


1940 A 

0 20 , 

tion*“How to 
Ranada RlSl 
188X0 

0 21 - 

Dig. Col 231 
OP MADRAS 

0 21 I 

to ariitrafton- . 


na—r attatty— Rower ot Court to 


21, Br 2 8Dd IS— /ma/ deeree Ae/dert— 


give Permtsuen for refereuet and file award snexecte R/gAt of one to reeem payment and gitxfx/id dutAarge 
tion—Seh 11 —Md/usiment between judgm nt-deitor and one ot 

There |S no illegality in adopting the procedure pro- several somt decree Mdert—lf btndt the rest — Iftanit 
tided by Sch II C P Code to execution proceedings, reeorjed — Duty of Court 

•f those proceedings are regarded merely as a means to In the case of partners who have become joint decree 
the adjustment of me rierree Tf'« io fKe v j- - . . 

to adjust their d 

In execniion pro - * ' 

to the execncing • 

to refer their di* • ■ ' ' ’ 

be valid and the • . ■ ■ ■ • 

adjustment of tf • ’ 

a new decree w ■ • ■ ■ 

The order of th* ' ■ ■ 

and a decree to ■ . • ^ ' ' 

record of the ai ' ^ ■ , 

//) ZOMAKL* •• 

CHaND J ■ I • . • 

O 21. 1. ‘ ■ • ■ . ' 

manner of enfc . ■ ■ • • • . 

See 1939 Dig . • . • . . 

MRMAUKLSfA 


When a decfe* 
and execution ha* 
Court, the jadgr* 
that Court for tf ■ 
decree and sue 
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C. P. CODE (I9O8X 0. 21, R. 2 


O F CODE (1908), O 21, C 11. 


/• C ani It'ftlefi, /) StlAHBAZKIIA't r 
KaKALMaL ILB (1910) K», 461** 

A IB 1910 SlBO 230 

— 1 0.21 R Z—ljmifjfifii—Cfrtifitalioiiifdferff- 

ludcmcni-Jtiler te liw 

There » tio limitation /ora deerefhoWe • • 

pajnent* receded by him under ihedeciee, • 
dectee-bolder hat really certiSed at one itage, 
ment-deStor It mtitW to take adranage ui 11 aiui 
requett the Court to rerord latU/actlon to that eaieitt 


amount recetteil bj liim must go tonarcls the 
pajment of every' rupee of liis debt, and the 
decree for costs as against the third defendant 
must therefore be regarded as havmg been 


LjVk >t>..^A>l,lJASltlA flu juO. 

O 21, R, 2 <3^bcope— Maintenance decree 



Aar Lall, //.) SONYa RlSOl v. AKaNDA PADHANO. I 
eCatlrT 7=21PIi^660.l 

O. 21, R Z^col't— Decree for sfeeified 

oriiounf agamsl t^o ferjons ond for easts aga%mt 
them ana another — Reeetpl by decree-holder of 
amounts by ttay of rateabte dutributtan amount' 
tng to half of the decree ai;rc>««f — Apfotrialton — 
Right of decree-holder to adjust louaras decree- 
atiiotinl froper excluding costs— -LiobtUly «» 
respect of costs— If reduced pro tanto 
A decree awarded t< 
tain sum payable bj de 
a further sum bj viaj 

dant 3 as well as by ’ ■ 

deeree was executed 
in his own execution s 

cution by another creditor of defendants 1 and 
2. the decree holder realised a sum amounting 
roughly to about one half of the total decree 
amount including costs, by nay of rateable 
distnbutioix. 


I ■ O 21, R ^—De’rte net transferred thrtuzA 
Disirttt Ceur(~~Efftct , 

The provisions of O. 21, R. 5. C P. Code, are 
mandatofy, and a decree cannot but be sent to the- 
Dislrlct Court Consequently if it Is sent to any other 
Coart that Court has no Jurisdiction at alt frutn the 
very start. {Dm AfoAammad, /) BARKAT RAM v 
BMACwak bl^GH, 42PLR404» 

A 1940 Lata S94.. 

0.21, B. 10— Decree transferred for execution— 


I (3)ANi»0 21. R. 10 21 Pati.T. 146. 

I O 21 B 10(2)— Person added as plaintiff— 

I Interest adverse to plaintiff— Slriiiing out as plaintiff 
and transposing as defendant as necessary parly—Ei* 
Ipediency dVe 1939 Dig Col 237. VaNJIappa GouN 


nil ■ ' ■ A J.B. 1940 Mad. 69, 

be • " afflecatien^Greutid 

an • >eitm ta mtntten—lf 

receiving the money that It must all go towards I Kbonlyunder 0.7, R.^C.P. Code, that t 
the ‘atisfaction of the first of these two debts, the 1 groend of exemption from the law of bmiutlon sh 
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C ?. CODE fieos), o. 21, E 11 

ly „ — . . / • 


j C.P. CODE (1908). O. 21, E. 17, 



b ■ 

Dot ODCrate as 


stav of 



-kiuLcuUitr^Kigiii i>i (eg<iije{)rt%eDtati<'e to c( 


that to-fact all deCTe«-holde*s ha»« /«ceir«d their ebares I — -0 21. S 16— Consiroetiofi*-**Conrl which past- 
of the amount, tbea an adjustment binding alt decree* I ed the decree”— >Award under Co*operative Societies 

holders can and ebouM V •— — it— Power of 

press aathont; or ree Col 256. 

has been established • • 

have to be looked t ” tO Mad S9 


WADERO bHAHBAA KUAN V. KAKAUIAl, 


0. 21, E. X^~Anundm*nt~P«iwert «f Court-~ 


I-I* H. (1940) Sat 461"A I.E. 1940 Sloil 230 Natart «f a>ntnimiut ptTain$ihlt undtf rule 
— O. 21, B \^—Omiinm ta elate that txecuitmtu /VadaW, /— Tbe C P.Codedoes not make prOM* 


. .iwIi kuuipiiaiici. 

fatal — Sereral decree-bol ^ ■ 
one on)/— Omission to 
Effect— Applicant acting ■ 

direct amendment. See 
ASIUAN . • 


A It li; 


eutim 
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<J P.CODE(1&08},0 21,B IB 
{Semayyj, /) MUTKUKRISltNA RAJA r VlSWAUKOA 
Kadavarayar ISIO&LWN 647- 

AXB 1940 Mad 893 
■ ■ ' ■ O 21.B. 18 — It tUdtH trJtr under— 
A tttstirurd tf (reifdetret— I f meetnarf 

A deciec-holder i( oot precloded from obulnlni; an 
order nndtrO 31 R 18, C P Code, by reason of the 
fact that at the time when the cxecnuon apphcabon b 
filed, the cross decree had not been actsally attached 
iLrrd Rcm/r ) MaIIAUVOAM CttETTIAR v RAUA* 
NATHAN CHETTIAR 190 LO 13- 

1910OWK 880-62Z..W 640-1940 OJ.B 656- 
1940 MWJf 1194-7B3 S4-1SBPO 61- 
1940 837- AXB 1940 P O 173- 

(1940) 2 ILlaJ 677 (P O ) 
— O 21, B 18— ft ut tff trtn-dttrttr—lf 
defeated bj attaekment tf eratt-deeree ly tkeed fartf. 

The moment that cross^decrees snch as are mentioned 
in R 18 of O 21i C P Code, are In existence the decree* 
holders become entitled to the right of set^d It it true 
that effect cannot be gieen to the set *0(1 until applications 
are made to the Coart for the execution of the two 
decrees The right nevertheless is there, and this right 
of the holder of one decreecannot be defeated br an 


290 

O P COBB (1908), O 21, B 22 
tlie sate must be held to be void for want of 
notice under O. 21, R. 22, in so far as the share 
of the latter son is concerned Out as regfards 
the shares of other judment-debtors the sale 
cannot be held to be void. (5*. K, Ghost, J } 
Anil Kuwai Roy v Ahauued Au. 

187 l.C. 121=12 R.C. 646=A.1J{. 1940 Cab 23. 

■ — O 21, S 22-'Omission to issne notice or to 


aJttudmg keanetf tp be detenhed at mtnpr refretented by 
guardian ad litem — teat to guardian ad litem— 
Sale— If a nullity— Iligkt of fudgment debtor to plead 
invalidity on ground of non-eomphante vith O 21, 
It 22 

Where a defendant Judgment debtor Is in fact a 
~.W- »—.•« J., . execntion application as a 

• ••• • guardian ad htem without 

a • e p <* by him, and poticeunder 


the right of set off be exercised Hence the rule laid | 
down In O 21, R 18 must be fint applied before any I O 

question can arise for rateable distribution under S 73. 1 on tale 

HATH 

1940 ' • 


AZ,B 1940 Pat S03 
21. B 2Il—Sttpe—Nen-tompliance— Effect 


J87 1C. 79=6 BR. 421=| mai me^Mie or lue snareol toe minors was 

■ • CAoT/rr;*, y/) BaCHOO 

. . 187 LO 492- 

. • ‘ 699-21 FZkT 864- 

, . AXB. 1040 Pat. 62 

a hjtt of Hotitt—Juig~ 

SI* a III aremet ond aslt^g i 

, IS* I piettd ttwnf of 


Y. D. 1940—19 
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C P CODE (1903) O 21 B 24 


I O P CODE (1908), 0 21 E 49 
' (Bajuley, J ) Sheebazee v Repdy 


Aml Kumak Roy v Ahammed Alt 

187 I C 121=12 RC S46=AIR 1940 Ca! 23 

O 21 B 24 — Execation of process'—Delegation 

~Pos\er of Nazir Ste 1939 _ — _ ^ 

Ram V 1 ULSi Das Asa Nake 

12 EX 407 ■ • 

O 21 E 2i~Jittum 

stritr for tndorsimtnt—Pri 
warrant— Legality— Prcctis tti 
The baiUB has power to delej 
warrant to the process ser\er ■ 
not delegate bis authority to arr 
bat merely returned the narrant 
and not for further execution at 
executed the warrant instead 
arrest is unlawfnl But the ^ 
protected under S 79i I P Code as he made a genuine 
mistake of fact and thought that the process was 
returned to him for re execution and uas not actuated 
by malice (d/ow/y /) MaUNG HrwE t> Ba THaNT 
1940BangLB 253*°188LC 303>12BE 364» 
410iXJ 667- AIE 1940 Bang 112 
■ " '0 21) R Z^lVarrant of nrrttt-Whtn 

dtmtd to it txttuitd 

When the judgment del mr ■« spH hmg^ht 

before the Court the wa 
ts to say, the arrest has 
not have been canted o 
may base resulted in t 
debtor {Motth J ) " 

1940BangXB 253-188 1.0 S0d-12BB 3b4- 
410rXJ 667 -A IE 1940 Bang 112 
— — -O 21, B 86— Delivery of possession^o^nd— If 


1940 KLJ 66 
' 21, R 48 — Duty of Court — Ascirta'nment of 


against the same judgment debtor {DAotle /) 
bhagwandass Ramprosad t Secretarv of 
STATE 21 Pal XT 776 

O 21 E 48 anaS 3 73 ini 151— fitue of pro- 

MtMory order at the intfanee of one of the decree helderi 
—Afature of An ngAfs —ExteteneiefetAtr detree Aofdtrt 
tf a ground to eaneel order— Order dtreettug dn- 
triiution among all eredttore— Legality— JnAerent 
fOwert—Limite 


a pre^ order under S 73 C P Code if any that 
might have been passed In the absence of any such 
order the Judge has no jurisdiction to cancel the probi 


r 


; 57— Warrant for 


^te Hotvn^ ^ui iiALUbiVASit f [tag 

AKlO»ItOKM.D«iS “IeVctO Ll-Ji .£ “'J'" 

■ — O. 21, R. 46 — De^t oulstde • ’ • ■ ' . ' * ' . 

d/fae/itnertl ef— Power of Court • • ■ • . ‘ , . . • . 

It Is not competent to a ^urt ■ ■ .. . 

execution of a dccrie a debt p • - • 

jn l^m'nt-debtor outside its junsc i ■ ■ •• . . ^ . 

person not resident v.i»hin its • • • 
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C T CODE (1008). 0 21 B. 40 


|0 P CODBClOODXO 21, B 63 
• « • tymon} decrtes cannot be dealt «iih as 
« • wopetiy' and are not so treated for the 
* the special provisions which relate to 
mm • A^ain, R 47 which contemplates two or 


Shrft,//) T R M RaMASWA* r~ - » - . - . t.. ,, 

M M K KtJTTAtN CHETTYAR ■ “ 

IS BB S9-AI^ 

O 21. E 43 (2>— Air*// ef 

-f fartner aha ias rtrJratcn—Pne 

eimturiemefit—Apfctnlmtntcfrteftt " 

Where the interest of a partner < 
profits and has nothiOK to do with the • • ■ 

partner overdraws his share of the profits then there \rftutit 
malning partners are entitled to reimbarse themselves I O 21, K 53(l)(^)doe$ 1 
from the overdrawing pa * ’• • ' v, e • ■ f'— • *- — 

before handing over any ■ * • 


: parport to piohibit the 


position has a right to • ~ 

nothing be paid over to th ■ ■> > 

his private and personal p ■ ' • 

menta made for hnsine *’ 

Gatt /) FANMaLKESI 

—0 21 B 60- • 
family firm Stt 1939 

PRASAD 1- RADHA KlSlIUN DUTT RAI ' ' 

21PLT 618-AlB 1810 Pat 1: 

■■ -0 21 B 60 (2) — Pfo<tJure^Atttt<aU»H ' 

Uavt uHitr—Prter applKauan far tx<tiilien—/f ' ‘ 

dtli«n prteeiinl ^ ^ 

There is no warrant for hoi ■ * 

nnderO 21. R 50(2) C P 
a decree obtained against a fir 
ner or partners cannot be m 
instance a regular darkhast ha 
R ll.C P Code The logic 

leave first and then to eaecot , , * 

(B<a»me»ir,C J anH Kama , ' 

t COOVEFBaI IJ • ' ■ 

42BomXB 664 ' 

O 21, B 50 (2)— Scop . " 

bility may be di<pated Stt 

RAM NATIIMULL V Mo VALk,. , ^ 

18610 44-12B0 427-Al.E 1910 Cal 28 | T Vi^CtulrHetiQii—AUaehtne 
O 21 Br 63, 60an(147— arrtartaf]^'^'** ^*’’••17 latiffaetian tfattaehtd 


P Code would not apply for the words ‘some 
other person* o^rnog in the role can only mean when 
the context ts considered some person other than the 


13B.M 4^8-muMWlf bUb^bXLW 148- 
AJB 1910 Mad 534-(1910)lMJ.J 232 
— - O 21, B 63 [S)~Dicret allaekrJ 6y stitral 
. j . , t . • xecutf xnthctit Ikr tamtHt tf 
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C P CODE (1908), 0 21, E 63. 1 O P CODE (1908). O. 21, E 57. 

able to apply to the Court for execution of the decree 0 21, E 64— Attachment of property— Validity 

.< „ ft .ator I ,n inrtnmflilt^ebtOr 

■ i .■ ‘.E 856 

. ■ • O : "1 ’ * r living 

• ‘ ■ ty to be 

. « . hg.Col 


IhulC 4J“lJ4tE 213 
«• . >1— Personal service of prohibitory 

lebtor — Vecessify for Sft 1939 Dig 
•’ Chittyar Firm v andathal 
186 I C 386=12 BE 192 

*1 . ; l —AltacAmfnt ef meney~H<no Ibhi 


currence in or consei 


1940 0 


0 21 E 63 1.4;— <.<;iiiiuiiiv< — uvoi w • 
pasitd Ikt chtrei — // tneluJtt C««'l If wAteh detrtt 
tt uhI ftr <4:/rvrie>< — Dttrtt — Trantftr for txttuUen 
to onftktr Court-^/untdifttoH of lottor Court to 
aliacA and till parltiton dtorto of ludgmtul deUor 

The words ‘ the Court which passed, the decree” in , 
o et o ee r4> r p .nri th* ca .t to I 


fe’o' 21 ’ A-—- - ''f I 

S 42 C P 

been sent f( •• • 

any of the * 


tudgmtnt 

O 21, R 57, C P Code, applies to a case where 
appbcaiion is made in esecaiion against property atlicb 
ed before Jodgment and the application is dismissed on 
defaalt of the decree holder 

iVettoH y— An attachment obtained before Judgment 


^u.xk it* 


e a sate of property attached before judgment is 
or in a darkbasl and the darkest Is diapceed of, 
hment is determined so far as snch property is 
•d This Is a general rale applicable to the 
ration of an attachment before Jadgment after 
osal of the darkhast in which the property 
I IS sought to be sold, It does not, however, apply 
e where there is a specific order for continuance 
Itachment made with the consent of the parties 
, /) BAURA&{ NARAYAN V Sakharaii 

190 1 0 21=13 BE 90= 
42 BODLlhE 4Z8°AIE 1910 Bom. 250 
• , O 21, B 67— Applicability — “Default of decree 

21. E '&i~Atlaihmrtl ot tmmovabU 
ptrij — Strvtet of frehiUtory ordtr — If nt tiiai 
tompltte the ollotAmtnl— Proetdurt refuir/d 
JP.SA 

There IS no warrant for the prosmsition tl • - 

tachment IS not complete ontil notice of the \si ■ • “i* • 

S'""';/' ‘SI — » e 

’ - ~ Iff. 

• dismissed an 
e the execution 

• sen cognizance 
t a later SUM 
ted by R 5/ 

with caution to 
■ ■ I place Wore 



—Attachment— Subsequent insolvency of Jodg 
1 rneot debtor— Order dismissing execution petition— If 

y "I annnlm.nf Af g I 
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C P CODE (1»08), O 21 B 67 
judfmest or on a prior ejecatlon appljcailon 
In thcM classes of cases If an application for eaecnllon 
IS rejected eader R 17 of O 21 /laiiwr aatiot 
compijing with the formal teqairernenU of law It does 
not amount to a ' dismissal within the meaning of 
O 2l,R 57 C P Code The legal posilion U that no 
execntiOQ application in accordance with law tnait be 
deemed to have been filed and therefore an attachment 
ejected before judgment and existing does not come to I 
an end {yaradackanar and Abdyr fiaknan y/)| 


(.HnriARr RAjANGASt AJI B 1940 Mad 172 

O 21 E 67(NWP)— Dffayll —Dttret 

Affldtr^i rtfusal te traettd mtk tiecu/tan apfhtatitn 
—If ameuntt la 

The decree-holder s refusal to proceed with bis exe 
cntion application amounts to r * ■' ' ** 

plated bj O 21 R 57. C P Cc 
ABDin- H akih O Au akbar 
13a Peah 17- 

O 21 B G7— Order earn t tji .a** aet oral 


0 P CODE (1008) 0 21 B 60 

■ O 21, a B3—AppIicabililf—In'olivnl—Jads~ 
ment debtor— Official Receirer— If representative— 
AtCactiment— Object on b; Receiver claiming that all 
pfOpMijr vested In him from date of Insolvency pet lion 
—Rejection— Keniedy— Appeal or salt See C P 
CODE S 47 ANDO 21, R 56 (1910) 2 M L J 860 

■O 21 B 58— Applicab 1 ty— Personal decree In 

1 moflgagesult— Execot on— Claim to attached properly 

I by person party to mortgage suit bot not Impleaded as 
I pasty to oersonal decree nroreed P appli 

"IrJ 305 
can be 

. tBA RA^t 

- ONag 7 

er under 
fet turt 

I here subsequent to the dismissal of a claim under 
lo 21 R 58 C P Code the attachment ceases within 
I one year from the date of the order for whatever 
I season It is not necessary for the claimant to file a suit 
! onder O 21 R 63 and the order d sm ssing the claim is 


58 C F Code the 
go into questions 
f the direct end 
ire after all merely 


i-U dL Kr bf b8 ftBd b5— — hjsetuUan 
f 1 1 an fi tally dismisied though not (or default— 
Effect on attachment— Defeated clatmant^If to nd to 
s le under O 21 X tii—Freth attachment — Claim — ff 
* rred hv failure to die t t to lel atide order on r/aim 


,0 21 Be 66 to 62— Inquiry— Scope of— Plea 
of benami— If open Eee C P CODE O 21 R 63 

19 Pat 494 

— — O 21 B 58 — Loeiij ttandi to object— Attach 
• in Cooperative Society— 
«1939Dg Col 264 HiRA 
• Co OPERATIVE Credit 

42PX.B 225 

I ’ d 61— Objection to sale by 

t tie acquired <abseguent to 
nt ng Court See 1939 D g 
• » V MULKH Raj 

188 LC 529-12 BX. 5S5 


petition (Jffadmorl 
BtCHyATHAMMAl. 


cbing decree-bdder 
T Uage See C P 
1940 


/ 
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C T CODE CMOS). O 21, B 62 


C P CODE (1908X0 21, B 63 


AMCICA PROSAD feANYAL W SOORAJMULL. 

that at 
to mor 
AtlBlC 


to such 
such a s 
given in 

to question morteage i'« 1939 Dig Col 267 MiSHRl 
LALw Barik 185IC 727=12RN 169 

— ■ "“O 7.1, B. 61 — Xpp\ical)Oiiy— Order against— 
Order directing notification of mortgage and of decree 
holder's allegation of collusive character at lime of sale 
—If agtinst mortgagee— Suit on mortgage after one 
year— If barred Ste Limitation Act ART 11 

B3LW 354«(1940)2Mijr 402 
■ “ '0 21 B QZ-^Burdfn «f preef— Claim b»sed on 

rtgitltrtd salt dttdef allaeAtJ prop^iy—Dismittil— 
Suil to tel aiide tlaim erdir—Omii of provmz eonii 
deration and vat dity 

Where an order has b«en made rejecting a claim to 
attached property based on a regis ered sale deed 
obtained by the claimant it isnot enough for the defeat 
ed claimant foing to set aside the claim order to pro 
duce and prove a duly registered deed executed by the 
owner of the property He must show, in order to 
SQCceed in the suit that the sale in bis favour was a 


AJSWUfl JJ ) SlAIlUMRU KA'-bISl OAKIU V bUBRA- 

MANfAN Chettiar 190 1 0 740 = 13BM 417 = 
1940 MWN B57=61LW 34 = 
A IB 1940 Mad 444 
■ ' '“0 21 E 63— Order dismissing claim for non 
prosecution— Rnality See 1939 Dig Col 267 AM8ICA 
PROSAD SANVALr bOORAJMUII, 


tatnahlity 

An executing Court cannot go into the question 
ns to whether a transaction i« benatni or notin 
aommaryproceedings under O 21 R 58,C P.Code 


cessIaWy hope to resist a claim under O 21, K 5S, C P 


lessness of resisting a claim m summary proceedings and 


—0 21 E 63 — Scope of 

{for Braund /) — O 21, R 63 C P Code does not 
conler an^t WttinVy gfrtMtht tjedrtcn Abe op 
porinoity of enforcing whatever rights he has by a civil 
suit CCollteter and Braund, // ) PaRBHU NatH 
PraSad& Sarju PRaSad ILB (1940)A11 642= 
190 LO 337=13 E.A 177«- 
1940 AWE (HC)422- 1940 AXJ 470- 
A LB 1940 All 407 
— 0 21, E 63- Scope and effect of— Attachment 
of mortgaged prop*Tly— Claim by mortgagee— Mort* 
gage upheld by Conrl—^rder not impeached— Effect- 
Sale in execution— Porchaser in execution and pur 
chaser from him— Right to impecch mortgage See 1937 
Dig Col 268 Maiialaksmmi 0 Somaraju 

189 Id 17-13 BJll 114 
. 0 21, E 63— Scope and effect -Attachment- 

Claim— Rejection— Attachment ceasing owing to dis 
missal of execution petition— Failare to institute suit to 
■ resh 

. P 

• • 159 

’ acb 

. «ale 

« be 

■ 269 

ASCHARALit' ISHAQ Atl ILB (1940)A!1 31 = 
187IC 383 = 12 BA E31-AIB 1940 All 72 

0 21, R 63 — Suit under after auctioneale — 

Decrer-heldtr, if a necettary party 

Wherea suit is brought under O 21, R 63, C F 
Code, after the property bad been sold m auction, the 
*• -* party to such a suit and it 

I his absence (Cruer, J ) 
1940 NX J 604 
It under — Frame of— If to be 
See Transfer or Pro 
PERTY ACT fAS AMENDED IN 1929) S S3 

61 LW 608 = (1940}1ML2 672 
— i.Q 21 B 63— Sait under— Nature of— Decree in 
—Effect on prior summary ordei — Dismissal of claim 
Suit under O 21, I< 63 
their own costs— Costs 
executable See 1938 
ASIJIPANT P COVIND 
ILB (ig40)Nag 619 
r— Onus See 1939 Dig 
■ H Das tr INORA Chan 
• LO 87l = 12B0 418 
■ ■ igfcr Of Property Act. 

S S3— Suil under 0 21, B ffi by eredil»r—tf tkould 
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C.P. COD£(1908). O S1,S.6S |0 P. CODE (1908), O £l,B 83 


It en btkalf ef tkt heiy ef trt^tlart-'Ahtn.t «f at\tr\ 
trfJilart, rvien tan bf t'^i"’nt'i—0>iut. j 

A auditor proceeding under 0. 21, R. 63, C. P Code, • 
vho does not know of the existence of other ctedilora is | 


there are no other creditors and that the ptamliR can { 
sue 



I ■ — 0. 21, E. 66 (Laboro ) — Salt fre lamahon — 
Valut af frtftrty pitn by tarty— Outy cf Ceurt ta 
tmeluJt. 

Under O 21, R 66, C. T. Code, as amended by the 
» ,• »» > r* • •• -umbwt upon the Court 

■ ■ . nclude the estimate of the 

* • , , given by either or , both the 

. • ■■ /.) ParkaT Ram v 

42PLE401** 
AI.B 1910 Lab. 394 
■■■ — O. 21, B 66 (Patna)— i'u/r prattamatian — 
' valitalicHt plaetd an traptrtyby dttrtt' 
• by High Court m tarhtr tratttJing — Such 

tsith eentcHt af both tarttii— ‘Judgment 
n (fi/nplam of irregularity, 
e valuations placed on the property by the 


Until there is a definite order against the 
^nushee to pay under 0 2l, R. 63 (g) (1), 
C P Code, there is not » « * 
against the garnishee as . * • * 

Smeerazee i Kecda s * * 

187 1 <• • S.* 

A.l i\. in4u t\4ng. 34 
-0 SI B 66— Order under— Natureof— Appeal 
Stt 1939 Dig, Col 271 ShyamKaNT Lal s. 
RambhajaN SlKCK 71 0 L J 369 

— “0 21,6 63 — Praetiurt— Duty af Court— Mahal 
tanttituted by tellietarat^Partitian out af numitr af 
ViUaget in ttlate—^teutien tale iiniitr final mortgage 
deerti— Proclamation far tale in one lot al ant nnglo 
price— Preptiiiy—JuJgo.eiit debtor gitnig teparaU 
valuation far each tallage and praying far taltim 
different loti— Duty of Court to accept 

Under O 2l,R 66, C, P. Cxfe, the executing Court 
has to lusert in the sale proclamation the valuation given 1 
by the judginenl-debtar, and that valuation has to be I 


— O 21, B 6^0rder of Court directing pro 

* ‘ ‘ • commencing from 5th 

* ‘ 12tb after postponing It 

. . See 1939 Dig , Cot 272 

•' . > D. f tarit bhusar 

IC 17i»12BO 447. 
- — o . 21, Rt. 71, 8$ ftsd VI— Seept— Default ef 
PureAofr in paying balatiee af tale price— Pe tale— 
dppiieatian far— When to it made— Delay earned lu re- 
tMe— Deficit tale Price— Liability af purthatir—h 
afi'eettd— Right af decree holder ta order against 
defaulting purehaier—iamitalioH Act, Art i£f. 

Where there has to be a re sale as the result of the 
detauU oi the decree bolder under O 2l,R. 86, C F 
Code, the decrets-bolder has to apply for a re-sale. 
whKh under O 21, R 87, C P. Code, has to be made 
alter ibe ssroe of a ftesb proclamation The Code 
contains 00 provuioa as to when the application for a 
re sale shall be made, the decree bolder Is therefore 
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C P. CODE (1908), 0. 21. B 81 I 

under the attachment " See C P CODE. S 64 ) 

£2 LW 862‘:^(1910)2 MLJ 1038 i 
— ^”0 21. B 8^Bid on behalf of temple— Failure | 

'if • 

— .-14:1; 

•• • ' I I : ' I ■ . 


utpu il wueii lo Ltc luaue— roiiQMiiU ■ lueaniAj* oi— 
Resale if can be held on same da; See 1939 Dig Col I 
273 LOKMANf/ MOTILAL 186 1 0 872“ 

12 B £1 261 

0 21. B Default payment iy fur 
— Sale, if nullity 

If a purchaser makes default of payment 
balance of the purchase money, he forfeits all cl. 
the property purchased whether the deposit made by 
him under O 21. R 85, C P, Code, be forfeited or 
not, and the auction sale at which he purchased becomes 
a nullity {f-odge, J'i ANNAPURNA OASIS' BaZLKY 
IvARlsi Fazley MOULa. 72 C L J. 129 


— 0. 21, Er 86 ftnd 87— -Re sale under— Apptica I 

tion for— Limitation— Duty of decree bolder— Umita ^ 
non Act. Art I8l SeeC P CODE.O 21 Rr 71.861 
AND 87 <1910) 1 M L J 637 | 

— ' 0 21, B 88— of—Pewert ef exetutmg 
Caurl aettng under 

rs e as n —Jn.) - v t 4 .i-a «■ <.VaI 


sharers of their right {Purantk /) MUNNAIALC' I 
COPIL^^ 1^ML.J'.46S“A.XB l940Kag SS7 | 


C V. CODE (1908), O 21, B 89. 

30 days of the date of sale, it must be held to be barred 
by limitation {Davtt, J C. and IVetlon, J ) RUCH* 
NATHS' IIARIRAM I LB (1910) Ear 860 = 

A IB 1910 SlDd 181. 
- — <• _5 • • ion — Payment under— 

. tween judgment debter 

• -Effeet ef— Court closed 

reopening day—Suffi^ 

nade by the judgment 

ueinur Mrini-u b8iisnc!!i me uecree holder is a payment 
stithiA the meaning of R 89,0 21, C P Code Wbere- 
the decree holder is paid most of the amount due to him 
by the judgment-debtor assigning a mortgage in his 
» ' r ’ 


89 C. P Code The fact that the deposit is not made 
snthin 30 days of the sate makes no difference, where 
the deposit cannot be so made on account of the Court 
being dosed Where it is made on the reopening day. 
It IS in time by virtue of S 10 of the General Clauses 
Act 

Kruhnaswomi Iyengar, y— O 21, R 89 cannot 
beconsciaed as contemplating payment inca’hand in 
cash only What IS done I7 consent ofpariiesas a 
substitute for the deposit it to be regarded as its equiva 
lent IB every respect and judged by the same principles- 
as those aoplicable to a deposit Bv such consent what 

a • . • . OStC 

a , the- 

• ' ish 

/) 


18BJ1 ’24’“blL W 62/-1W40M WJ4 d/8- 
AIB 1940 Mad 427=fl940)l MJ«.d 629(rB). 


6BB.290=AIB 19*«**«t u..| ‘ Jx 1.x 

— — O. 21 B 89 —Cmstrueliot ~ -a _a»« -a 

under Rr. 89 and Vi—Competeney—S 
drawal of prayer for relief under 
AppUeotion under R 89— When deem 

Limttatlon • 

While R 89of O 21, C P, Code does Indeed pro j fora minor parly and subsequently the minor's property 


an application under it untess a previous apptica I Court that the tenderer was not doing it In the interests 
lion under R. 90 has been withdrawn but a.i-..-- • le i r •* r/— a « . «»\ t 

also excludes an application already made Where a s. >« .ija.s . 

application Is made under Rr 89 and 90, and sob** ' 1 'S .*!" I f ‘ 1 

qocAily (he prayer for relief under R 90 b abandonr 1 .'i T J * ‘ , 

the appllcaliou under R 89 can be deemed to have been 1 ' -O 21. B 89— Right to apply— Purchaser from 
made onlv on the dale on which the prayer for relief I suiseyuent to sale—AppUeationbr— 
one'er R 90 (a abandoned And If that date b bqrond I Compettney 
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0. P. CODE (1908), 0 21, B. 89 10 P. CODE (1908). 0. 21, E 90 

ApofCluseroItbe pfoptny Irotn the Jodsmtnt debtor lcani*e*VinBtD*etasniea *»\eninStrO 21 K 9&.C* 
lateeqaent to the aoction Hale cannot tniintalt an appti I P. Cocie, as amended in 1937, on the ground of material 


jadgment-debtor nut not deposit the money under 
protest he cannot impose condtiions (/Xisir. J£ an I 
If'atm.J) RUCUNATH » llARIRAU 

TT.lt (19i0)2ar S60-AJ.B 1910Slodl81 
I .. O 21 B 9ti—AfplifaSiIity—Salt in 


Ettates Land Act The tale U not made applicable to 
■neb lalu by S 192 of the Estates Land Act S 132 of 
the Estates Land Act by making ' * * 

Ch VI of the Act applicable to th« 

Rereoue Court of any decree for art • 

Tides a complete Code of procedure • 


Holding of sale on trxday durtnp suspension of 
Courts Sitting — Cnnl Rules atul Orders, Chap 1, 

/f 1 (4) 

I The holding of the sale between 12 30 and 2 
pu on a Friday when the sitting Court is 
, • sub-R- (4) of EL I of Ctap 1 

• ules and orders issued by the 

ourt, does not amount to suite' 
in the conduct of tlie sale 
• •* • kram, // ) Fatzb Csank v 

Akiuuodin ILR (1941^ 1 Ca! 1= 

188 I C 131=12 RC 654=44 CWN 109= 
Tt r L J. 88=A.I R 1940 Cal 265. 
• * l —Material irregularity— Permistion 

ree holdei— Condition lubseqoenlly 
. bolder mast pay in cash halt of 


Material irregularity— oaie 
<j— Illegal sale — Court If 
I 1939 Dig. Col 276 
187 1.0 684- 
12B.lf 290 

- Ki x» ju 1 allies— Anctloo purchaser— 
Appeal against order setting aside sale— Necessity to 
implead Ser 1939 Die, Col 341 BiRDICHAND v 
• I. 802. 
rcha 
■ iAIU 

. ‘ 194 


N 290 
■ lUtb 


Y D. 1940 — 30 
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0 P CODE (1908), O 21, R 84 I C. P. CODE (1908) 0 21, B 89. 

under the attachment ” Stt C P Code S 64 J 30 dais of the date of sale St must be held to be barred 

52 LW 862=(1940)2 MLJ.1038 i bylmutation {.DavU,JC and Wettan, S') PucH- 

O 21.B. 84-.Bid on behalf of temple— Failure NATH v HaRIRAM tLE (1940) Ear S60 = 

. r, c t.. V*— -*• .1 A I E 1910 Siod 181.^ 



tan — Payment under— 
twetn fudement debtar 
-Effect ef— Court dosed 
reopening day — Suffi - 


O 21, Br 84 and 71 — Sale when f*— • • — - -■ • 

Deposit when to be made — 'Forthwith', 

Fesale if can be held on same day See ■ 

273 LOKMAN V MOTILAL 1 ! »; . • 


O ~i 


- 0. 21, Bt 86 and 87— Re sale an Jet— Applica ,, _ on 

tion for-Llmitation-Duty of decree hoMer-Uimia K^retinatwam, I,enear. J 21; ^ «"not 
finn *r» A.« IB] C.. t> e'r.^v O nt r*n berOnsftBefI aS rnp»»mr,t*, nn- na«h a-rl m 


sharersof their right (Ptiranih /) MUNNaLALs' 
GofiUL IdlONL-J 46S«A1B igiONag 837 


ISBil 24-51I,W 627-1940MWJ!f 378- 
AIB 1940 Mad 427-ri940) IM LOT 629(PB), 


i 

( 


r .1 A ‘ “‘'""jgglO 14S=12EJ 453= I 

6BB.290=AIB 1940 Pat 87 
O 21 E 89 — CanstrutUon — dppteeateon \ 
tender Pr. 89 and 90— Competency — J 
dratval of prayer for reHef under 
Appheatton under P 89 — deem 
Lemitallon 


6BB 692=18810 467=13 EJ» 8 = 
AXE 1940 Pat 612. 
o 21 B 89 and O 82, B S (5) (Oodh)— 


an application under It unless s 
lion undei R 90 has been ■ 
also excludes an application aJreao 
application Is made under Rr 8^ 
cteenity the prayer for relief under 
the appticailoD under K 89 can be 
made only on the dale on which 
unc*»r R. 90 It abandoned And ll 
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C F CODS (1908) O 21, E. 89 

A porcbascr ol the properly from the Jadsnsent debtor 
inbseqaent to the uction ule cannot maintain an apph 
cation under O 21 R 89 C P Code, whte the rule 
may be to construed as to recognise In the Judgment 
debtor who has told his property subsequent to the 
auction sale, a saffictent interest t a, — . 

under the rule it does not follow th • t 

construed as to permit the subseque 
to apply to the Coart to set aside tb 


0 P CODi: (1908), O 21. E 90 
cant setting to set aside a tale under 0 21 R 9D C 
P Code, as amended in 1937 on the ground of material 
Irregularity or fraud, most be given an opportunity of 
abowing cause before an order is made against him 
lequiring security before admitting the application The 


to enquire 
may get it . 
sale It mat 
judgment •(! 
protest he 

[Vision J ) Kuou tAiii v asAiiKAai 1 

I.L& (1910)Eac Seo^AJB 1910Sladl8t 


The holding of the sale between 12 30 and 2 
^ ■*\y when the sitting of Court is 
sub R. (4) of R. 1 of ^ap 1 
ules and orders issued by the 
«urt does not amount to mate 
in the conduct of tlie sale 
kram J/) Fates Cband v 

.t > » TT O riniin\ 1 p 1 i_ 

lei* t C 

. I M • I ■ 


“• *■ laterial irregularity— hale 

ly— Illegal sale— Court If 
r 1939 Dig Col 276 
187 I.C 684° 
12 aN 290 

w 11 90 — fart es — Auction purchaser — 

Appeal against order setting aside sale— Necess ly to 
implead See 1939 D g Col J4I BiRDtCHAND v 
GanpaTsao XJiE (1940) Ksg 302 

O 21 E 9(^Right to apply — Auction pnreha 
chaser ^«1939 Dig Col 277 ALL India Kaid 


Ugh Court IS only a rule of procedure and gk- 
take away any snbstacine right It is ootbr'v 
. thao puttirg the parly cd terms aed is not sa ace: 

' the way of the applicant {IVert, Lketh t- 

Karokmr LtU oni r 77)Upt»tP*Xr 
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C P CODE (1908), 0 21, E 00 CP. CODE (1908), 0 21, E 103. 

OULaBSaRKaR Id P&t. 531=°21 Pst L T. 291^ namber of the boase sold and entered in the sals certifi 
188IC 241al2 E P. 682^1910 A If J. 813= cate and to insist that beisnoip entitled to ha\e the 
6 B E. 610=1940 P.W 2T. 287= property of the exact description which be bought, 


— .. w ....v, j...,. .aui. / JuuUu IV 

Without title as against the share of minor members. 
The sale was not confirmed by the time when the minors 
objected that the sale did not affect their interest There 
was no mutual understanding between the Court and the 
bidders as to what was being put to sale* 

that the sale should be set aside m Its entirety 


-Mtamng ef—lHiolvint luigmtnt debtoi' — Ktght 


are not «drcf»ejy affected by the eaJa of property that 
belonced to him before adjudication (Pan /rang Ktw 
and HcnmU,JJ) MANTiliRi GouvOtN k ARUNA* 
CHALs G0UND4N. filL W 600>1940MWK 462- 
AIE 1940 Mad 569=(ig40) 1 MZ> J 711 

O. 21, R. 92— Co«/i* 

ht made— Last rfoy happen 
It IS not legal to pass ar 
sale under R 92 of O 21, ( 
hate elapsed from the da 
the 30th day is a holiday, 
only be made 

(Bnrfan, FC) ••• '• 


KlsMuKE laAU A *v E 0 ^ o*!-"- 

1940 O A. 969=1940 A X>.J. 76.5 
— — O 21,Er. 97, lOZ—BisrrtiStal of appheahon 
undtr K.Vl ef 0.21-~Apptalabilitf'~Scopt ef R 103 
afO, 21 

An order dismissing an application as barred by time 
IS not an ‘order made under Rr 98, 99 or lOl’of O 2J, 
'***'* " r but It IS a decree 

hence appealable, 
from an order 

. at from ‘an order 

’ (Braund, /•) 

I Bahadur khan v Baw Tala 

■ (HO >615=1940 0 A. 937= 

■. ■ J 785=A.IE 1940 All. 625. 
) * Exercise of power under”— Con- 

dgment deblor”— Meaning of. 
KuLSOOMUNNJSA V iUACHU 
BAR DayaL he (1940) ah 8r» 

1939 A.JUJ 1160 

~ — 0. 21, £. 98— “person other than the judgment* 
debtor**— 'Sou on mortgage against legitimate eon of 
mortgagor— Plaintiff not aware of existence of illegiii 
' defendant— Effect 


than the judgment* 
. . VYTHILINOAM 

ir 860-12SM.680. 

, ^Exetuiien ef rent 
eti tremftraiU Aef 


decree on prrJfnroffgage—Psre/rtfmcrrgesetfpwrriir/ifff 189 i 0. 240— 18 E Jf. U= A XE IBiOPat 6/0. 

part of mortgaged property not impleaded in suit— , ” * 

Application by latter to set aside sale under O 21, alienattc ^ , 

R. 89— Dismissal— Subsequent «oit by him to redeem— BePIN .* . ■ . • s 

If bailed 5«C B COD«.S.47 HERJI -I 

ILK (1940)Kar.447 ~o. 21, E. lt)S'Se»Pe-d}itirueticn todthtery 


12 yejri lo take a technical adraniage of mlsiahe In the I claim under O. 2I| R. 11— Special oath In claim If 
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C F CODE (1908). O 21, B 103 


|0 F.CODS(1908j,O 22, B 4 


{••••T’S j. different 

• . - sued On its 

■ _ ♦ ... bat the record 

• ■ ' * ' sued [n more 

’ ■ , ■ • ourt to have 

i, ■■ ■ • . • • ■ that sort can 

” ' * ‘ "■ e fact that the Interest q£ the 

' been properly shown on the 

• order striking out the plea 

brought a suit in 1935 for 
■ • • perty as reversioner to the 

e died on 1-2 1938 On 

0 - a . . 1 2 i. 3 .i 93 g at) application was made for sub 

' ,a ■ . . • -es I siitation and Ins three sons were brought on 

* ... _ . . record as his legal tepie<entaiires besides the 

* ‘ m * • t IS sons, the plaintiff also left a widow who was, how- 

lap e of the period of limitation prescribed ■ ' 

of adding or refusing to add is at the * . ■ 

Conit which would not be exercised to . , • • . 

after the period of limitation except In spedat circam I Ihethreesons, that she was not brought on the record 
stances iSaiAe.yjtf) GuLABr GlRDHARI I and that on her death, the sons should have been made 

tain 1 ^ Tu XI /ei x> \ a «*<»«_ « v« , . ^ -«« ,1 , j v 


aneHiifartitraiicn prpeftdmgt 


the legal representative of a deceased parly being I 
brought on the record iA/ad^ll anJ ffriiAttaivMm$ \ 
Aijangar, JJ ) VeVKATaCHELLAM v SORVA»iaRa- i 
VANamurtHV 1940MWN 1083-621, W 856«- I 
(1940)2 Ml, 3 620 

• -O 22— Applicability— Revisions before IIi«h 

Conn 1939 Dig Col 231 KAriM IIOSAIN v 
PEAREY LAL 15 Luck 26 

O 22— If inconsistent with S 50of U p En 

cumbered Estates Art Ste U P EncusiBeRED 
ESTATES Act, S 50 AND C P CODE O 22 

1910 0 A 618 

"■ O 22 B 1 — Suit for damages for malicious | 
prosecution— Death of plaintiff after decree — Execoiion ' 
by legal representative— Permissibility Su 1939 Dig, 
Col 282 Saug Rasi o CharanUaA 
ILB (1940) Lab 417-12BL S29-186IC 877 
■ — O 22, B ^—Apglitatihtf and tr«pt—Siae Ay 

Hindu~Dfalh ef plaintiff leaving lont end tPidear— 
Sent alone trought on record at lege! repreientativer— 
Death of vndffw tuiiefuenlly—JhdetB mpposed to te 
hetr (maeceunt of f/indu Women t Kighlt to Property 
Act—~Sont not described at hurt of tetJoio at mII— 
£ffect—If eJutet abatement of mil 

There is no pistification for enlarging the words of O 
22 R 3|C P Code, so as to coser a case where aD 
that Is required Is fotmal amendment of the record and 
not the addition of new parties There Is no justice in 
boldieg that a suit abates for want of parlies when all 
parties interested are in fa t b-fore the Court A persor 
who U aJread) a paity cannot be made a party over I 


I IJtld, that assnmingibat thewidow waianheirof 
' should have been 

• rs were already on 

them as her heirs 
the salt therefore 
Sen /) NARAN 

• • hratlal 

. ' /-190 to 470- 

I 13 BB 114-42 BomLB 491- 

AX:R 1940 Bom 269 
O 22 Br 3 and 4 — Applicability — Person ap- 
pointed by Court under O 1, R 8 See 1939 D g , 
Coi 283 Fazal Rahim Khasv Hu«saiha 

LL£ (igiOLah 199-188IC 169- 
12BL 607-42PLB 731 
I O 22 Br 3 and &— Death of appellant— One 

only of his legal representatives brought on record with 
in time— Appeal if abates See 1939 Dig Ccl 283 
UiiRAO Begum r Rahmat ILahi 186 IC 77- 
12 B L 3S1 

I O 22, Br 3, 4 and ll— Order that cross appeal 

I has abated— If a decree aod apppcalable See C P 
CODE S 2 (2) and O 22 Rr 3 4 AND 11 

IXB (1940)Nag 321 
• O 22, Br S and 11— Scope — If cvemdden by 
O 41. R 4 SeeC P CODE, O 41 R 4 

1910 PW 27 S81-AI2 1940 Pat S16(rB) 

’ I O 22, B. 4 — ASminiilralion imt-^Death of one 
of 4efenJan.r^AMlmenX of tuii 

It not uDcommooly happens in a suit for admiri'tra 
tion that for one reason or another a particular interest 
IS not represented before decree but is either provided 
for by the decree or is asserted at a later stage under 
the decree ori% given effect by a party being pernitted 
to attend certain accounts and enquiries so as to be 
bound by the result A ^Iabomedan brought a suit 
against his ro-heUs for admioistraiion One of the 
defendants who had the same interest and was in 
same position as that of the plaintiff died andro 
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C P CODE (1908) O 22. E 4 
cation n as made by the plaititiS to bring his heir on the 
record 

Htld, that the sait for administration did not come to 
an end by reason of abatement as •. j j 

defendant (JStr Georse Rankt 
TAVEBALLYr SAFIABAI A 

O 22, E i— Appeal ty a 

Encumbered Esla/es Act — Oeath 
pgndefet! — Ltisl repretentahve tea 
aha’es in toto 

Wheie in an appeal by an applicant tinder the IT P 
Encumbered Estates Act some of the ireditor re'pon 


C P CODE (1908). O 22,E 4 . 
result in the abatement of the appeal by reason 
of the omission to implead or substitute their 
heirs within the tune limited It is for the 
' se to decide •whether it will 
g respondents to contmue to 
whether it will insist on the 
respondents being maintained 
the respondents {Hames, 
all, /) HASSAMUiCHt Dasi 
V Acadhu Mohapatsa 18 Pat. 723= 

188 I C 838=6 BR 746=13 R P. 43= 
21 Pat.L T. 637=A.I R. 1940 Pat. 160. 

*■ 'O 22. Er 4 and ^~ApplieaUon meant ta be 


O 22 . R A—Applt 

counter chtm — Death of platnUif in siut—Hetrs 
ofplamttff coming on record and amending plamt 
— Duty to amend lontten jMfewewf— Z.wW»fy of 
defendants coiinfer-elatmmg — Abatement 
A counter-claim stands in the same category 
as a cross suit for the purposes of the C P Code; 
and counterclaim would abate by reason of the 


written statement If the defendant who 
claims wants to amend the title of his 
claim and his written statement, it >s I 


- O 22 B i-~^enteet ly seme of seterol defen 
dants — Presumption as to inerteledee of reel — // epphes 
to deceased difendant-^Mandatery character of 0 22 , 
R 4 

Where there are several defendants to a case, only 
some of whom are contesting the case actively the know, 
ifiioe nf the silent defendaitls may be presamed /ram the 
• other CO defendants are actively contesting the 
ogs But this presamption can hardly apply to 
*d defendant i^eitber fais knowledge nor that 
ifs can be pregnmed from the fact that some of 
rdeiendants, who are alive, ere contesting the 


O 22 Br 4 and 11— /«»/ mferett—Ee/te/ 

claimed nal separate tut feint at agatiut all retpondents 
—Deathof one respondent— Failure U add Ate tesal 

,« » * # I , 

Heirs not impleaded— Abatement— Rule— 0 22 • , 

O 22 R 4, C. P Code, does not apply to a . • • ■ i 

which a preliminary decree has been passed > 

a moTtgage suit, the mortgagor dies after the pre , 

decree, and his heirs are not bronght on tb , 

within the time limited, there is no abatemen 


also as against the remaining respondents inasmuch as 


■■ -1-0 22, Er 4 and W—Jemt relief ayamst res 
eondents~-Death of One of them — Failure to add heir 


or appeal mstituted or ■ ■ ’ ' • 

on leljalf of numeroi • • ’ ■■ 

under O 1, R. 8, C P Code, wherc^ ‘Tf**’" 1 


Ivlu O.A sao 
— n 22, Er 4 and 11— Tests of abatement See 
•" , Col 285 PlIANDCt KUZR S' Fatma 
T-T.ll riMOl AM C-- iSJO- 
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C !> CODE (1908) O 22. B 6 

O 22 B and tfftel— Death *t afft! 

lanl—AffliealuH f»r sktilttutieii iy c>u kur—^NHttt 
te ether Aeirt— Latter rastiity He et/relieH— Order ef 
tubslitfiiieH — FinaUty—lf ean he ekalUntid 

Where the appellant in an appeal dies and one of his 
heirs is, on bis application, sabititoted ai the legal re 
presentatiTC of the deceased appellant after nouce to the 
other heirs and without any objection on their part, the 
question so far as the appeal is concerned, Is final and 
cannot be reopened ; and it must be held to have been 
constructively decided that the aafaetituted heir Is the 
legal representathe of the deceased and competent to 
prosecute the appeal in that capaaty 

Ckatttnt, y— Under O 22. R S. C P Code, the 
ques ion as to who is the legal representative has to be 
deaded, and the person substituted shall, for the parpose 
of the salt or appeal, be deemed to be his legal represen 
tadve An ex parte order is as mu h binding as a con* 
tested order and the order of sabslitution cannot be 
challenged by the other heirs in the lait or appeal 
{.Fail Ml and Ckattmt, //) JVOri PRASAD SINCR 
Deo Bahadur w Samuel Henry Seddos 

19 Pat 433*<AXB 1910 Pat 616 
— ~0 22, B 6—App1ieabilily— hforigage soil— 
Death of mortgagor after arguments— Jodgment 
pronounced on day of death— Decree passed later— If 
bad — Abatement See C P CODE, O 22 K 4 

42BofflXB 663 


O P CODE (1908), O 22. B 10 
by plaintifr pending appeal — Failure of assignee to get 
himself substituted or brought on record— Appeal 
decided against plaintifT — Second appeal by Utter- 
Death of plaintiS pending second appeal— Application 
byassignee for substitution— Maintainability 1939 

Dig, Col 286 DIRGHAVU PANDEo KlSHORE KuER 
189 1 0 761-6BB 856-lSBP 131* 
21PjitLT 81*A1B 1910 Pat 177 
' O 22, E 9— 'Sufficient cause" — Appellant 
living elsewhere than m village of respondents — 
Ignorance of death— Sufficiency Set 1939 Dig , Col 
286 Ram Ranbijava Prasad Singh r Madho 
T uRHA 6BB 187*185 1 0 498- 

12 BP 376 

• ■ O 22 Er 10 and 11 — AppUcahthty and teope 
—Final decree fer partiiien aliening luit preperty te a 
pereen dnnng pendency ef suit m reepeet ef inch pre- 
pertg—Applteahen iy tueh Party te eeme en record 
dnnng pendency ef appeal free* decree in luit-Xfain- 
lainaMily 

Under O 22. Pr 10 and 11, unless the assignment, 
creation or devolution referred to in R 10 has occurred 
daring thependency otthe appeal the rules would not 
entitle a peiscn to be implead^ as a party In the appeal 
where such party baa acquired the suit properly as his 

1 separate and absolute property by virtue of a partition 
decree 10 a suit during the pendency of the suit and 
before the fi ing of the appeal, it cannot be said that he 


retpenaiHii—ixgai reyieieniauve nei aaaea—utaen 
terved and eempetent te attend te appeal— Appeal 1/ 

Where one of four brothers, respondents in an appeal 
dies and his legal representative is not brought on le 
cord but the other three have been served and are quite 1 
competent to look after the appeal the appeal need not 
necessarily abate {Mehta SM and Harper J My 


Mere ignorance of death of a respoodent b not a 
sufficient cause within the meaning of O 22. R 9, which 
would entitle an appellant to a'k for setting aside an 
abatement {Theaeae CJ and Zta nl-Haean /) 


6SI..W 357* A JB 1910 Mad 876* 
(1940)2 ML J 349 
O 22, B 10— Applieaiility te exeenlien proceed 

mg! 

O 22. R 10 k> applicable to eaecution proceeiings 
R I2ofO 22 does not exclude execution proceedings 
from theoperalion of K 10 {Agaruala and Fneland 
SJODHYA LAL MAHaSETH p BRIJ KISHORE 

tESIC 786-12BP 62a*6BB 393- 
A.I.B 1940 Pat 615 
22, Br 10 and 11— Assignment pendente 
Rights of aissignee. See 1939 Dig , Col. 287 
• 66 XA 210- 

■ M (PC)295- 

. •WN.19(PO) 

lotion of interest 
tigaiion — Uiigant 
f of properties at 
■ I • ving him right to 

• • dings in suits— 

.. ..I., k... .1 .. . OV 

(1940) 2 MXX SS7. 
O 22, B 10— DturAien ef Cenrt—Snit Under 
S 92 fer reneeing Mahani and framing teheme— 
Mahan’ ah-licating and imtalling X at l/sieit/ pendente 
■ nt—Ifmiyie 

* ' ■ ■ 'if the irindu 

■ ect to a math 

• ■ "hat the 
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C P CODE (1908). O 22, E 10 
a Mohant should be appointed and a scheme 
framed. After the institution of the suit, the defendant 
abdicated and installed one X as the Mobant of the 
mati X applied under O 22, K lO, C P Code to be 
substituted in the place of the Mohant 
Held, that in circumstances like the'" ‘ “ i-i - » 
a proper exercise of discretion by Coe 
stitution of A' as a party 

Held, further, that the devolution * 

did not constitute «ach a devolution of an interest in the 
subject matter of the «uit as would justify acuon under 
O 22 R 10 {^Heniierson and RATAN 

Narayan Giri V ASHUTOSH NUKDY 

189 I C 780 = 1SBC 116=44 OWK 690= 
A 1 B 1940 Cal 383 
" 0 22 E lO—Or'^/r under — Cenpetene} ta past 

after disposal ef east 

An order under O 22, R 10 can only be paised if 
the original case is still peading If the case is disposed 
of the Court has no junsdicti *■" ■* 

so no order under R lO of 
(.Harper, S fif and Salhe, J M • 

SEN 1940ED 402=1 • V. • 

0 22 Er 10 and 11 — Scope— If control 

—Mortgage pending suit— Decree — Appeal by 


O P CODE (1908), 0 23, E S3 
grounds contemplated in Cl (6) need not necessarily be 
fata! (o the suit, but must be analogous to a formal 
defect The expression "/ormal" defect must be given 
a wide and literal meaning and mu'=l be deemed to 
I connote every kind of defect which does not affect the 


allons a <ait to be withdrawn on the ground of defect 
of Substance arising out of the plaintiff's inabdity to 
prove the title on which the claim is based, the Court 
acts without jurisdiction and its order can be corrected 
in revision under S 115, C P Code (ll’adta Hiuafia 
and Laknr, JJ") Ram RaO BHAOWANTRAO t 
BaboApp 4NA ILE (1940) Bom 299= 

187 LO 409 = 12 E3 443 = 
42BomLE 143=A.IB 1940Bom 121 (FB). 
" O 23, E 1 (2) Suffittent grounds' — 


3s'’ referred to in O 23 R 1 
be ttusdem generis with the 
• R 2 (u) i.e there must be 


• I 


, , ,, * 23, E Z—/tpplieaii/ilySiitl in tune in 

appeals from the operation of R 8 of tbit oititT,\properCourf— Amendment reduenig rate of interest— 
though ' ~ - /* 

An app 
from ar 
templat 
Older I 
apply 
DISH B 


0 22 R 12 — Scope and effect — Faecution pro 

ceediogs If abate— Procedure to be followed in case of 
decree-holder’s death See 1938 Dig , Col 354 TEJRAJ 
f RampyaRI T' ■’ »■" r 


It impossible tor Ibe Loon to entertain it U 2i, Rr J 
and 2 C P Code apply to a case where the plaintiff on 
discovering that his suit must fad either by reason of 


■ - O 23 — Apjrfic. 

Land Revenue Act 
23 — appucabiuty 

O 23 S 1—1 

a defendant— Permif 
— Reimpleadlng of 
against him. If malnt 
BaLMAKUNDo PRAw 


23, R. 1 (2) and 


f the Limitaiion Act 
C and IVesten, J ) 


— - O 23 E 1 (2) (alaiXX (ht—Conitme/ion and 
se pe—' Format deit — Suffleient groundi''—Steaning 
of—M'tthdrajial on ground of defect of eubstaiuo—Per* 
ntltsilllily— Order altnnng mtkdrasoal—Jnrsidietion 
—Fesiston—C P Code J" Jl5 
The two clauseaof ai>b*R (2) of R. 1 of O 23, C P 
Code, mult be read together Cl (<s)of sob-R (2)ofK 1 


fill by reason of i 


formal defect whereas the 


25-190LO 328 = 
43Ehl /O-AJE 3940Sfndl25 
— O 23, B 2 — Permission to bring fresh suit 
granted on condition of plaintiff paying costs before 
such suit- Second suit instituted without payment of 
costs— If void ,5// 1939 Dig , Col 289 hfA 

San Myint V UTUN Sein 

18710 711-12BE 335 
-0 23 E S—Cemprom/ie Pilition—Dnl) ef 
t to pan decree in aeter Janet soilk Us terms 
•rties to a suit can comproml'e their differences o» 
. erms they please and they can Include in those 
■ 1 any malters, whether aubject matter of the 

I suit or not, and under the provisions of O, 23 R 3, the 
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C P CODE (1908), O 23 E S 
CojTt h coTrpelted to pa>s a decree in accordanco with 
(he terms of the petition It is not open to the Court lo 
■‘elect <ome terms of the petition and pass a decree In 


— ' 0 23 B S—Ccrifremist^Ateertingof^tyAai 

ameuHttto—DfCretdiriclinttfftcttetfgixtn t* few 
frcmtse, witkeut tetttngcui tkt ttxt c/ it 


|0 P CODE (1908). O SO B 1 
from Coon house — Refusal of commisston— Propriety 
lof SeeC P CODE fs 115 21 PatLT 197. 

I — O 26, B 8 {,t^~Stck Viitnts$~Eiidince taktn 
9H (emmittion — // madmissiblt 

Where a sritness is examined on commission on the 
ground that he is ill the case falls uithin the exception 
referred to in Ci (a)ofR K of O 26, and the evidence 

I so taken on commission can therefore be taken into 
account (f arma, J ) SneHALATa DEVI r JANAR 
DHAN Prasad Singh 21 FatZ^T 340- 


191UUijb 242-bllK hb9-12 UPU Ibb- 
52EW17-ILR (1910)Kar (P 0)149= 
1940MWJf 672-42 Son L£ 697= 
42PLE 772-1940AW3 (PC)66- 
1940 OA S07-1940 0WN 338= 
AIB 1940PO 70-(1940)2Mt. J.769 (PO) 
— ' ' 0 23, B 3~*Conipromise~V?hen embodied ml 
the decree— Omi^'ion m (be operative part of the decree 
—Relief in re«pect of the omitted pcriion— ^ecution 
or suit Sa 1939 DiB.CoI 290 SaT Karain v 
Chandra MOHAN AIB 1940 Oudii27 

— O 23 B S— Inquiry— Scope— Question of con 
Bideration— Relevancj of S<f COMPROittSE— CON 
SENTDICREE 6BB 767-189IC 232 

' 0 23. R 3^"Lcwful agreemtnf'— 

Mtanmg cf-^Duty of Court before recording 
comfromue 

In an application to record a compromise under 
0 23, R. 3 C P Code, the Court has to be 
«atisfied on two points first that there was an 


■ -O SO— Decree against firm — Appeal by one of 
the membeis— Compeienc} See 1939 Dig Col 292. 
Mamaueo PRASAD f KunjiLau 18610 811 = 
j 12 BA 452=AIB 1940 All 81 

- O SO B l~j1tpiieaMity—/ffintI/in<lufamilf 
trading firm—Pumah 

By virtue of the Explanation added to R 2 of O 30 
C P Code the proMSions of that rule apply, in the 
PuDiab to joint Hindu family trading firms or partnei* 
ships and per«ons who are members of such a family 
trading bosmess can sue and be sued in the name of 
the firm as provided in R 1 and subject to the Innita** 
tions laid down in other rules of 0 30 {.TtkCAand 
and AMu! Jiaikid JJ) ATMA RAM 0 MIaN UMAR 
AU 19010 78-13 BL 124- 

42PJ.B 278- AJB 1940 Lab S5C 
•—*0 SO B i—Apf/ieaiihly^/emt ttindu famly 
fim^PuH/ab 

By virtue of (he Explanation added by the Punjab 


For this purpose no inquiry is necessary because 
ttie terms oi tVie at^fremrrrt' tVicrriseVvrs sbow 
the defect (.Ka 
Co , Ltd v Kaiia ■ ■ • 

ILR. (I • . I . . 

12 I a. 4 


— O so K 1 — ti'atnrt af from 


0 23. B3— . . .. . 

—Subsequent adjust ■ 

1939 Dig, Col 290 Raja Rams Allahabad 
BANK. LTD 185 LO 76-12BI. 263(2) j 

-0 Z5—Apfniitmenl ef Cammuuanert and 
fixing of remuneration— ‘ft aturi af the ath dme—/n- 
terftrenet by Htg\ Court 

ACourtacts judicially and not administratively when 


'• ■ -4 - 

ALB 1910 Lab 256 

O 53 £ J — Suit b} tele preprteter~^Preter 

frame af mt 

Illsimpliat lu O 30 R 1, C r Code that a fuit 
can be brought ui the came of a firm only where the firm 
consuls of more than one person here a firm con 


\\ Itness living and In public service 


2iAi uues I 
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I O P CODE (1908) 0 82, E 3 


C P CODE (1908) ;0 30, B 3 j O P CODE (1908) 0 82, E 3 

“0 SO Er 3 and 6 — Seof'e^^Summary tuii^Af^havimad,/') Ram KISHFN r ChaMDRA BHAN. 
utainttfirm—Partnert strvtd indtudually—Ltavt t»\ 19010 6l3=13Ei, 177=AIE 1940 LaS 241 

■dtfend granted to iome-~-Proptr decree ‘ 

In a sammary suit against a firm when . , 

partners have been served mdividnallj and 
defend is granted to some and not to others, 

can be passed against those partners to whom _ * 

J * ‘‘'"S that he did not 

.. . I * sired that his wife 

■ _ ■ ' ..... ^ guardian 

'■ * in whose care the 

' ■ . . • er willingness to act 

Pig^e to atk for ttsue of partnerikip 6angtntd\{BenMeU and yerma, //) RaMCRARAN DAS s' BHAG- 
firit IwatSaRAN 1940AWB(HC)62S- 

A person served as a partner, who enters an appear I AI.E 1940 All 467 


Jafer C. Co 42 Boto. L B I ment of a person as their gnsrdian the plainiifi incorrect 

A 1 B 1940 Bom 390 I ly described the name of one of the two minors The 

O 80, E IQ— Scope— PertoH tued m name adop j Court also repeated the same mistake in Us order appoin- 

ted for purpote of deahngt— Another , gut 

independently or hytrantfer ofiunnt * ®°''* 

Jf ip 0 facto become liable for debit . • * ■ ’ ^ con- 

mor * • I 

When a person is sued not in bis own name but in | Mkalafnama to represent their case 

the name which he adopts for the • • " .. 

this does not mean that another « 

nsed that name either independe • ^ ' 

buaness before the suit ipto t . 

Lable for the debts incurred « ' 

(ffV««l./) jAl SINCHANI ^ , 

- 0 82 B \—Next frum , 

—Potiiion of— Da iiCto guardia • • , , 

—Power to rz-e valid ducharge or eompromue or eetue i ,ja,eof s«,t. and they were obvions'ly intended by the 
mi^ beba// of tie minor , 1 plaint and no serious objection was taken in the trial 

There Is no true analogy between the oosiuon of a rfr 1 . . > tt v .u.,, names did not 


faele guardian of a minor t 
and the position of a next 
under O 32, C P Code 
ad liltm under O 32 Is 
trne sense of the word 1 • 

..r n, ..nr Thnnol 


of the defendant 
persons intended 
represented by a 
not opet^o one 
ad terminated in 


naffify if open to such a defeniictnl 
Where a suit is filed by a minor, it is open to 
the defendant to apply to have the plaint taken 
oR the file under O 32, R. 2, C P Code. But 
if he fails to avail himself of this, he^cannot be 


minor defendant— Pightto enter mtr— Natural guar^ 
dian of minor— CompromiH by— Guardian ad litem no* 
party to eompromue— Afinor—/f bound 

If a guardian ad liten has been appointed for a 
minor, then the karta of the family of the minor or the 
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C P. CODE (109b), O 32 E 3 

*• Widow 


(0 P CODE (1908). 0 82, E 7. 


.a. '*.''*.* “ . 'ent 

12BP.47S I consent of guarduD S(f 1939 Dig, Col 296 Nan» 
0 32 E S-'Poirers and duralion of gaardiao Namoeo f DaLpatSUPADU 

■•hip— Appeal filed by third person— Order of dtsmissal I 186 LC B78‘=*32B3.351=AiE 1910Bon S3 
— Effec ' c I ^ ^ - 

SOMAS ■ 


(l)ofR 4 ofO 32 C.P Code need not becessanly | obtained by 4 gnardian ad litm ©meat friend before 
■be in •rriting and an oral Efanling of lease — .i,- -t‘ • S^>-. ' — 

inferred from the circnmstances of pirticnla < , ■ 

Wberethe existence of a certificated guardia a • ' aa • • ' ■ ,i; ' 


0 82, Br Gaud? (2) — Scope — Compromise br 

^ardian withont lease of Coart— 'Decree bat«l on— If 
nallity— lliDor represented oy gaardiao— Absence of 
formal order of appointment of guardian— Fffect— 
Decree based on agreement by tach guardian— If 


loo ' 

O 32, Be 6 &ad 7— Natural guardian appointed 

as guardian ad /rr^n— I^an-ers— IJcutatioas Stt 1939 
Oig, Col 295 SOMARgNDRA NATH MiFTER V 
ASHUTOSH ROV 186 I C 72- 12 B C 437 

. 0 82. Br 6 (13 (b) and 7 {1>— D*cr*e in 

favour of minor— Assignment by guardian titrw 
srithout leave of Court — Validity— Right of judgment 
debtor to attack assignment Sn 1939 Dg , Cbl 7”' 


Prasad igpat S13-1940PWN 614- 

AIB 1940 Fat 663 
■ O 32 E 7—Xeft'rnet fa aritUatian if fua'df 
tm—Ltm ef Caurt-^NunntT fa' 

Eveiy agreement by the guardian or next friend of a 
’ to the leave of the 
• bilralion is an agree- 
rule and therefore 
* case of a minor to 
■ UaR GULV. ABDUL 

1-12 B Pesb 35- 
■ IB 1940Pe8lLl2 


I ■ O 32 E T—Steft—AThtTaiiait^AgTttwitnt 

I »f wtfertmet if guardian ad Gieci tatiaut Iraia af Court 
~VaUiitf~-Ofti«n ta rente— /f evailalle ta fariiet 
^itr tioM aaioar—Cmardian agreeing ta referemr— 
Ktgit ta emptaeh validitj an ieiatf af minor 

If a guardian mf htan ofa minor defendant enters 
into an agreement of reference to arbitration on behalf 
of the minor sriiboui obiainmg the leave of the Coort 


Y. D ijHO — at 
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by the same guardian or neat fri'nd who agreed totbe 
reference resulting in the award (^Aidul Hahman, J 
RAMAVATHAN CHETTIAR V KUMARAPPA CHZTTIAR 

1940MWJT 191»=AI£ 1910 Mad 6SO 
0 32 B 7(1)— Zrar» ef Court — trAen to it 
pVK—R'iltneatungef R 7 

It would appear that the parties most in fact always ' 
enter into the coinpromi'e before anyezpresj leave can | 
be obtained The Court need not always grant that leave 
but where it is clearly in the interest of the minor to do I 
•o, the Court will, short of alleged fraud, always eaercise I 
Its dis'tetion by granting that leave The teal meanlngot I 
R 7 of O 32 IS that the expr^ leave of the Court 
tsost be obtained before the compromise entered into 
becomes a valid one for fotnre eventualities The result 
of this IS that subsequent express leave of the Court 
granted ml) validate a compromise entered into on 
behalf of a minor (^Jj«m) SuTlhDAR SltsCHo 
EHag CHANO SON! 1940 A MX J 25 

'O S2 E 7 {^y—Applitalthty and tcepe 
O 32, R 7 applies to proceedings 
Land Revenue Act The absence of tl 
tion to a compromise makes it only 
send as is dear from Cl (2) of R 7 
RAM UjAGIR V RAM DOLAR 
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I 0 P CODE (1908), O S3. B 2. 
payment of costs can be made against the next 
' fnend after the minor has attained majority. 

I {Beaumont, CJ and Konvi, J ) Ratanchand 
I DHtfLAjr V Jasrat Kasturchaitd 
I ILR (1940) Bom, 135=186 IC 597= 

I 12 RB. 349=41 BonuLR 1296= 

I AIR 1940 Bom 58 

— - O S^— Leave to sue m forma pauper St — -W h«i 
Irevisable See C P CODE, S ll5— LEA vs TO SUE IN 

! FORlfA PAUPERIS 1940 O WJf 259 »» 

1940 OX E 118 (PX) 
O SS B 1—Otdct on application under— Revi- 
sion if lies and when can succeed See C P CODE, 
S llS AND O 33, R I— LEAVE TO SUE AS PAUPER. 

1940 OJk 601^1940 O WJT 626 

— — -O S3, B 1, Ezplasatlos — Corntruclipn-~ 
Plaintiff kavtug saleable irtereitin same items ef pro- 
perty taooli'ed in suit- — Right to obtain leaie to sue os 
pauper 

The comma after the word ‘ ‘uic" in the explanatioo 




shall be voidable against all parties other than the j 
miner The meaning of this final phrase is that ^ the | 


raised {fforai/f,/) PaPPaMMALt bETTHAMUAL. 

1940 MWJ7 489-61 XW 633-- 
AJB 1940 Mad 764-(1940) 3 MX,J. 813- 
— O 83 B 1, TiT^luiitloa-^ub;eet matter of 
suit in possession of apphfant— Court's duly lotahs inlO" 


mater on dale of luit—Proeiture — Duty o, 
diimisisuil—Cpporiunity to eontlnu* suil- 
gnen 

O 22, R. 12, C P Code does not coniemptaletbe 
giving of an opportunity to a person who u not oo 
record to continue the suit The rules apply lo cases 
where a suit has been filed by a rumor who becomes a 
major during the course of the trial A Suit was filed 


paupei \tsiH ! yiUiuiHtaa, j j iiuiumm u u,l l 
MST SaRDAR BE'JUM leoic 672-ISEX 181- 
4ZPL-R 266-A.IB 1940 Lah 310 
I O 33, B Zand S 149— Application for leave 

I losue »>» /erwo pawprrf/~Tlme for payment of Court 

I r— ^ «- tk „ , nt- 


0 32, Kr. 12 ana 14— fl/inor— owtr vyiplamt Onoojection raised uy tee ueieiiuani iiespunu 
I r . » ir .1 r- > ■» . J V ’ nvv rectcd 

e' .... ■ . . • . . . ... ghim 

t , . ■ ■ ■ ■ . . . ^1928. 

b- ' I . . ... ^ ■ ‘pay 

n ... .• . .. caiion 

only do SO on submitting to an order lo pa;^ the | for leave to continue the suit as a pauper, the p-iiiloner 
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not complied with the order of the Court rwjuinng him j for leave to sue in forma faufmt is filed. (A'am 
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rifunngltavt 

Per Dtvtutn Where a plaintiff sues in a re- 

pres*ntative eapaaty, as manager or lariuraiar of an 
iDstitution, unless it Is abonn that be is in possession of 
property belonging to the instliation sufficient to enable 
btin to pay the court fee prescribed by Ian for the tall 

hem. - V a"*" — • «• 

IS she • ■ • 



interest acquired must be subsisting and the 
agreement operative and not rescinded and the 
claim thereunder not renounced If an applicant 
for leave to appeal v» forma pauferts has by 
agreement assigned his mtercst or part thereof 
in the entire assets (the subject matter of the 



form , m • 

4m f • I ■ , 

Parr4d—J!tfiital emttmflaltd iy R. IS. 

The rejection of an application under O 33, B i 


effect debarring a <nbse(]eent application, is the one that I 
IS provided for in R / (ffenitf and Vtrma, JJ.) | 


• If .'. ’ 

— O.SS.Sr.S tOiil—AffhtaiitH for/rat* If me 
at faufer—Fefert el TehnUar that effheant it 
• ‘Mrded iy Ceiittler ferfermmt funetien* ef 
• ’ /’/eader—Apt/ieahefi ef feted iy Cetera- 

• • • der efftartnt fer defendant Setrttery ef 

•iiaie^jnrttdieiien ef Court to mete furlAer enfuiry 
A report of a Tah'ildar to the effect that an applicant 
•^rmiwnrt tn «ne lA forma tanetni IS a nauner 


KRISHNA 

0 

iarrtd. 


KUUAR I 
S3.B 5 


Radhelal. 

IL.B (1940) Nag 403. 
{fi.)—dfftKalien iy itnamidar—lf 


— O 33. Br 6 and 7— e/ ta fauperhm-^ 

e, tf tarn fa inia meriltaf lie ease. 

> iper that a Court in deciding as to 

• •, lintiffii cntiiled to Sue as a pauper or 

into consideration the urakness of the 

• • ainiiff’i case, Ibe strength or ireakceu 

. m>rlta mn<r t • he t'tr for 

. i 


lent 
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0 P CODE (1908), 0 33. R 9 

I . ' ■ • 80 = 

.... ...... 

AIM l94u All 251 
- I -0 S3, R Procedure— AppluatkM to Ate 

pauper ptainliff—Time for dtiposat— Order ditfauftr 
tnz plointiff after tudgment ih eutl and along wti dtt’ 
petal of svtt— Propriety 


tn part— Only for payment of viholt court fee hy defen 
dant— Propriety 

The court fee payable In a. case is the court fee 
leviable upon the plaint \\ here the plaintiff in a soil 
filed as a pauper succeeds only in part, there is nothing 
improper in the trial Court ordering the defendant to 
pay the 9 hole court fee, if the Court thought that it 
was a proper order If the defendant thought that 
order unjust, he could appeal against that portion of the 
order ’ • 

JEHAN ^ . . . * , . 
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0 P CODE (1908). 0 31, R 4. 

entirety. (Stone, C J and Bote,/') Oirdhar v 
Motilal Champalal Firm 1940 N L J 151 
— — » O 31 R 1 and U P Encutabered Estates 
Act E &—0 34,^ I if appUet to proceedings under 
Pncumbered Pstates Act—Pereani inleretled in morP 
gage, iubiect-tnalter of proceedings tinier the En um- 
bered Estate! Act— If can be made parties 

It IS doubtful whether [t is contemplated by the £n 
~ tktt ti;e provisions of R 1 of 

i to proceedings under 
mortgage is the subject* 
he U P Encumbered 
■ > inconsistency with the 

the persons interested 
k parties to the case 

f') DWARKA NATH 
. 0 76 = 13RO 106 = 

1 rfT n crao ^nln t CT»V» frii^Mftia 


\ mortgage suit claiming title tidependenlly of mortgagor 
—Duty to set up hit paramount title— S \l,Expl 4 
Where the defendants to a mortgage suit claim under 
a title quite independent of the mortgagors that title 
1 cannot be properly brought in issue in a suit based upon 
— - -k .k. -..r, proper parties are the 

* the purchasers of the 
• >s no difference that K 
lal who claims personal 
Ititle and who IS joinea as interested in the equity of 
'redemption The defendant is not bound to rai*ea 
paramount title which IS not impugned and which he 
did not even get from the mortgagors nor is he bound 
under S ll,£xpl 4, C P Code, to raise thequestion 
as It lies (Mtside the scope and nature of the suit 
^( Davit ,/ C ) MatomalJhasoimal S' bkanwar- 
MaLBatomal ILR (1940)Sar 302- 

1901.C 409-23BS 70-AIB l9fOSlBdlOS 


^ «.* ■ *0 31 B 1— Scope and effect of— Suit on first 

- ■ .Q 31 — APpheahltty to tharges ereated Ay j mortgage— Failore to implead <econd mortgagee — 
deereet {Effect — If enlarges rights of latter or entitles him to 

' . e .. c- . argRx 
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MAUOSIED AeOUL SHAKOOR 


pa 




in a 
t In 
not 
ectcd 


fore, 

?uent 

that 


16 LUCfc 399- I - 


• .OOJI 
■ 195 

— O 34 B 1— Scope— Prior mortgage— Suit on 
ortgagee purchaser— Decree 
mortgagee— Effect— Right 
. j redeem See C P CODE, 
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INDIAN DCGISIONS. 


&30 


C P COBS (im) O 3( K 4 CP OOD£ (1903). O Si.B 6 

irusAiN r Ballabh Das 16 Luck 06- •'*■* ‘ 

AIR 1940Ondh90 

» — O 31 B (rext lutt iiU **4tirttt«n • 

«f~Aic^l ef mt'lfjefi ^ 

Mottj54g« l» entiikd to cUlm mtewst from tV • 

nf «n f ♦ u • ' ■ 


AIR 1940 z.ft 


O 34 F. . • : • ' 

‘Lahan gaban' 

Scepe end grcu » • 

Ccurt 

In the case of a Mm gahM mortgage, the Cbait can 
pass a decree either for foteclo^ore or for sate \\ here 
the interest nnder the m'-'*”* » - • , 

«hete kt vras allow'd to v 
jears^U was held that the 
exercise of the Court's disct 
{Slffte C / and Botf, J 
RAO 19Q It - * 


, C P Code, subsequent 
•• ■ ■ -J aaa party to a suit on a 

prior mortgage 11 entitled at least to redeem the plaintiff 
or to receitre hit own mortgage money ont of the surplus 
sale proceeds remaining after satisfaction of the plain* 


—0 34 E 4— Mortga 
•Suit on~rorm of decre 
TtON OF LAND ACT S 16 

0 34 B 4— Prehf 

adjistment out of Court— I 

1939 Dig. Col 302 • • • • 


0 31 R 6-S 

Mortgagee purchasing ; • 

sale from morigagor alter preliminary decree— If 
operates assalisfacuon of or payment under decree Sf 


tc 

A 


at 

P 


A suit to entone a charge is treated as one to enforce 
u mortgage and (he dtcrtc passed m such eat ts in the I 
form of a preliminary decree ai prescribed by O 34 
R 4 C P Code There is no direction in the fottn ' 
prescribed against the defer dant peisonati; to pay the 
amount The decree in a suit for possession ^ a sendee '' 
of immovable properly declared a chargeon ibe pro 
petty in favour of (he defendant whu as nnnavd wiiiW 


uiuiir— • • decree— prelitnf 

* . ESect on final decree 

• • ‘ . 3l 302 BHOLANATU 

• ‘ • • 18610 816- 
, 18R0 455 

- — O S4 B 8 and 0 22 B a— D re/A at 
and hh 
\at pre^ 
d at tSt 

passing 
phew sre 

■ ■ s and an 

■ property 

and that 

• ■ wilboat 

d not be 

• ■■I. iLi<.iiiiLU uiiiy totbe 
personal rights of the objectors and they could not be 
faisednnderQ 22, R 4, C P Code (rAem, CJ, 
/Mtap «md Canga Aatk^JJ) RAM CGRAH OjHa p 
CANES liSihCll I LB (2940) All 163- 

186ZO 642-12RA 412-2910OLB 132- 
1940 A,L*7. 32-1940 A WB (110)45- 
AIR 1940 AIL 99 (FB) 

O ea p e CSV - 


111 .*.c pul pusL tii enabling him 

• ••■», vuiv tti' de'ree in terms did ntA either order the I ** Tcalise hts duet. This fight, bcrsrcvtT, is 
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O, P, CODE (1908), 0. 83, E 9. 


— -0 S3, E 9 — Prectdure — ApphteUcn te dtt 
pauper plaintiff— Time for disposal— Order dispauper 
mg plaintiff after /udgment in suit and along unti dif 
posal of suit — Propriety 

The practice of disposing of an application to dis> 
paaper a pauper pUintifi dong trith the jadgmeitt itself 
and after delivery of jadgment in the suit Is ore that 


0 P. CODE (1908), O. 34, E. 4. 

'■ and Bose,J^ GiROHAR t. 

'.Firm 1910 NX J. 151. 

' 1 . ' D. P. Encnmheied Estates 

■ ■ if apphei to proceedings under 

Entumbered Estates Act — Persons interested in morl* 
gage, suiieet'Bialter of proceedings unler the Encum* 
tend Estates Act— If can he made parties. 

It IS doabtfal whether it is contemplated by the En- 
cumbered Estates Act that the provisions of R. 1 of 
O SI. C. P Code, sboatd apply to proceedings under 
that Act Bat in a case where a mortgage Is the sab;ect- 


filed as a pauper succeeds only in part, there is nothing 
improper in the trial Court ordering the defendant to 
pay the whole court fee, if the Court thoaght that it 
was a proper order. If the defendant thought that 


I I 0 33, B. IS— Construction 
tion as to payment of costs— Manda 
Non-compliance— If affects jurisdi 


mortgage suit claiming title independently of mortgagor 
—Duty to Set up Ais paramount litle—S, 11, Expl, 4. 
Where the defendants to a mortgage suit claim under 
title quite independent of the mortgagors that title 
* ^ properly brought in issue in a suit based upon 
to which the only proper parties are the 
« and mortgagees and tbs purchasers of the 

J _ . j,. .. j e, ,_pg 

• • , personal 

equity of 
• to rai*ea 

, • . which he 

he bound 

a . “question 

' '* ’ the scope and nature of the euit. 

. 'lATOMAL jHAhCIMAL S'. BHANWAR- 

ILB (1940) Ear. 302- 
, 9-13BS 79-A.IB. 1940Sl!ldl08 

• . 1— Scope and effect of— Suit on first 

Applieabilily to thargts created Ay I mortgage — Failure to implead second mortgigee— 

I Effect— If enlarges rights of latter or entitles him to 


K. V which applies to moitgage «uiu also, aecurcs mat | “1* i„.. 

• ... ,, I governed by Art. 135, {Tyai/i, /.) JaSraJ FaOOJI 


o suit shall be defeated by reason of mts}<Hnder or | ■ 


partiei — Effect of. O. 3*. Er. 4, 6 and 8 48 — Compromise mort 

A mortgage Is indivMhte and If all (he parlies entitled gage deciee— Preliminary and final decree and later a 
to a thaie In the money due on the morigage are not personal decree. If could be passed — Limitation under 
«pon ihe rtcord, the suit mult be tlismilsed In Its S. 48— Marling point. Set 1939 Dig , Col. 301. BUNVAP 
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C F. COSE (1&08). O 31. S 4 


0 P. CODE (1008). O. 31. E 6. 


IIuSAtN V. Ballabii Das 15 Liiek 95- 

AJE. 1940 OadtaSO. 
■ O 34, B i—Inttrtst fretft tui/ tiH 
—Rate «f—Rtskt ef merfi^gtt 

Mortgagee is entitled to claim interen from the date 
of suit till the date for redemption at the rale Bzedin 
the mortgage deed as till the period for redemption baa 

has to be paid ■ . ■ ■ ■ • 

the contract c 

Ratkid, JJ ) . . 


plaintiff to pa; the amount personall; or give a right 
ta the defendant to recover the amount olherwUe than 
b; a s^e of the property in suit. To be able to do so, a 
further step under O. 34, R. 6 was necessary. The 
decree was not a personal decree and did not permit exe- 
cution on the footing against other property of the plain* 
tiff. {.Kama, /) OURUPAOaPPA MaLLaPPA o. 


0 34, 1 ■ 

'Lahangahan' - „ 





‘0 a suit on a 
the plaiPtiS 
}f the surplus 
of the plain* 
f he becomes 
sale in the 


IvjiiiJig.Loi duJ « ..... . on enal decree 

Bholanatr 

1861 c 216* 

^.v..g.nv. . . . * - 12 BO 465. 

f "J™'"’!' I 0 - 51 B 5 Ul 4 0 22 E ./■ 

• and Alt 

that p«i. 

» • ted at (At 

I I , e passing 

rpbesr are 

■ *3 and an 

• * at open to 

lue property 
and that 
without 
lid not be 

■ I ly to the 

I personal itehts o! the obrectors and ihrv could not be 


-0 34. B S^S 
Mortgagee puichaiing 


venJtr—CAargt in fatonr «/ thfuftdfr dft!artJ—Time\ .. • ■ . ** 

fer fayment fixed and veni 
amgunt ly tale tn default ef 

ti third taily—Vendar't rig , , 

frtfertf ef Xtmdee— D<erte—kt i.i j»na» u«it< 


pert; in favour of the defendant who as unpaid vendor j 5^ ^(3)-— Ejecuffon of dtertt- 
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O P CODE (1908) 0 S4, R 6 O P CODE (1908), 0 34, R 16 

subject to certain exceptions m the case of a I same transaction — Sait for rent under lease — Sals of 
bona fide purchaser of the inortgaged properties J equity of redemption— Bar of See 1939 Dig , Col S04 
(EdgUy, J ) Murari Ram Das v Rasik • ' • • . 

Bhapra ■ ' 

ILR (1939) 2 Cal 455=186 IC t ‘ 

12 RC S33=AIR 1940 Ca! . * * ■ 

O 34 B 6 — ApplteabtlUy — Morlgagt * | • 


decree against the mortgagor subsequently bring a suit to bring that immovable pro 

Htld, that inasmuch as the mortgaged property petty to sale m satisfaction of bis decree A chargee can 
directed to be sold by the decree had ceased to avail not, on obtaining a money decree, execute that decree 


then shown to have been exhausted or to be othefwisel 
available {Agarvm/a, J) GaNCSWar Pafioa v I 
tlARlSH CHANORA DUTTA 6CotLT87- 

A J R 1940 Pat 616 I 
■ "'0 34 B K^Scope — Retrospective operation— | 

Rights apart from preliminary decree — If affected See . 
1939 Dig, Col 303 DURAISWamI PlLUI e VtNBATA I 
BEDOV AJB 1940 Mad 233 


t 34. B 14 —Applicability — Mortgage * 


/) BANS’ "• 


rw^ c/iorpe— So/e of, m exfculton of deeree for 
arrears pa^ahle m respect of swn eluirged— 
Ltobtltly tn respect of future payments— ^If ertm 
gutskea 

« -t. dentical t\ith a mort 

remedy is available, 
of a charge is not 
suit for sale on the 
The general principle 
he auction purchaser 
mortgage may apply 
e because, by reason 
harge would usually 
sale proceeds or by 
under 0 34, R ^ 
a recurring charge 
* charged property 
a decree for arrears 
Sum charged, the 
re payments would 
sale and would not 
of the charged pro- 
ee for arrears which 
In such a case the 
hed by the sale and, 


• 7ASIII MuKiit 

I - 833=12 RC 528=44 CWN 240= 
AIR 1940 Cal 60 
O 34, R 15 — Sale of citarged properly 
' preliminary deeree for sale — Irregularity 
c m execution of a ilccrcc in a suit to 
a charge the charged property >s mid 
there being any preliminary decree for 
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c r CODE (!?•''* ) o n n r. 

tt n r>r^in»Ty »u i. t>Tt tin t« 

rfT**'5"1 •• utrcij’*’*'}- if^ptfx /} 

\»iTi r Wt *nt 

If6 IC fJJ=l2 KC $ri!_4« CW» ?«=• , 
A I R l»<a OL CO 

■ O XL 6— -r »*/»/•«•»—/•• I 

inflrtirt tut /> roxo/ sfa ft /»-/ t^i *•/ *trwa/rt I 
m>9tt—K tf I 

S Ilf ff tV.» t * Atl pfttftu • (rM»n 

• ll 1» »< > II •! t'limil *4 I 

1 1« l*Ti»t>T *r-'* Or» 1V latrf • I { 

In «^i I ■ <1» tn if* fini >wt «1 h I > I •!» at ; 

tlikl l)o<r ii in |b t tr »hl. }<i oriVr O m (nr* I1.M * ; 
ffnikM tnti fnkfitln tn Ifiit-rjilf’a'ift tell (VtitkiMitC 

rtfi« ll »*< l>» U«<'i id I* f/wxiitvrt ' 

nrtt>i Ibt till* < I tfc* UnflTf 1 *1 O'* « «n ' w w nf W'i m i t tC | 

thtlmifirt In d atti /kr«f(4, ! 

y/ ) \ r»Hw»VT I r ^*num» c.f>TiM» , 

«8EmU& KlOSna. 411 ! 

" 0 21 S 1 — 1«irf|r*i.*f»y IflkfiClta*— -/* fatU 

tiiilfr— fiftifai In pv* ■n'Jatl In l*>>V«n(uff 
.Tfr 19^9 i) C, (.fJ VA XiAtlloKtn NAMTAK Hao 
r %Atv) Tlkabam AXJl 1910 Ka<.4S 

0 CS D 2 ~‘'»Kl 7 Int «;^trAAr»o( 


C r CODC(IKM) O 40. n 1 

ISIIA CrO>19IOAWJl 
l»IOALy moALR 1910 All lIS 

O 29 n 1 — AfT'f»‘>m«<vVT— Ui 

->!>»'««**»{ I** t«MI rl Pint* cf *'fli;«f»liw»— 
t«.l»«T<r| tIiS t„ I'iy} Ri, 

€W Xffi STA*r|»T Mmw r*«nir»H llAtTiK 


/• tif rnt>it tf 

o 29. n i-r- 

«w* •fT<v ir (< 
tkC.tVAyr t<ii*i 
Doc AW 


mio tK^i7nc.cn 

♦ir»r»»«-c tf R* 

Ci|«s>.,.lliif-rT'.f Sff IW 
;»*Ar riAMor IitAinvKi 
mtc 2oi-t3nL. 4 : 0 - 

AI.n 19(01^ 29 
•— O 29 R 1— l>f!«T**»i*i Cr»n fiAm« 

at I4|W*I c( I'Uintl'T t £/r>— Tmprtaiy 
— tt .v/rl9nt),r yr, Huar t)AAr 

fUAW or tiitAinw Ki tmcAw 

1I71C »l-12RI..4£OfAXn 19(0 Xah 29 
I 0 29,R. 1*— /a/aiNffM af^tl ftftm—frrtr tf 
Caatf tt t^tt^—Afrtttafat at It ftrmtt ft* Arnntn tf 
' AitftAn^Satl in taMirr Ctntl~./nrmnitifn rttftain 
iwf m ftMnn!ttm—tt tan U ittmtA 

Cnita bat* kd Inttnrnl )t ImJidico ici i>n« »n in 
In a inryxr nt to (xrtttit an aln** ct IS* 
ptoomefCoail LSa dfcamilanm in^alrt ii. 


\Micre UlActn t>i« dittt of atttclimenl bcfort 
ludmncnt and the dfcrte m a init, another dterte- , 
lioldtr asamit tie tame jutjgment'debtor 
attachei in the imenal (he tame firopertjr 
of the ludgment-deblor, the ottaehmer* * • 
fore judgment (houKh earlier m fiot 
time doc* not confer any priority 
lilt later attachment (ffamitlon, J > 

J'ltSAO t SttTtJt I’raaad Tt'NAtl 
IS Luck 287=I8SIC 301=12 RO 209 
1939 A WR (CC) 320=1939 OWN 
A I K. 1940 Ou 
' O 29— Power* ezercliatile onder O . 
those ender S* 12 and 43i Csardian and . -I; 
Act— Dutbction 2*// CUARDtAK AND WaRPS act. 
£S 12 AND 43 AND C P CODE.O 39 

1010 NJ. 7 127. 

■ ' — O 39 and 8 IGl— /’^tfvrr tf Ceurt apart frtat 
C 39— In forma panperli Praying ftr m 

iututian htfert putiilen tf pnuptritm it ' ' ' . 

/untdtdten tf Ceurt ta grant fraytr 

Apart altogether from O 39, C p Code I • * 
has ample jurisdiction to pass an order prov 
the protection and aecnrity of the properly wl 
aabjecl matter of the litigation Where an 


itt O P t-SCUUBtRIO tTTATtS ACT, S W— K 6 

or Kutn U’roeR 1910 A L7 820 

0 39, Rr 1 tad 3— Lawfalezerdieol right— If 
can ho intralneO— Mortgagor lecling relief onder 


■ " O 40, B X—^Appnl—Intirfirtnc* with dtserf 
tian^OrAir appainting nttntr. 

When discretion I* ezerdsed by a Court In the matter 
of appointment o[ a receiver after considering the facts 
of the case, the discretion will not be Interfered with in 


Lu if •!■•': C HM- 
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0 P CODE (1908), O 10 B 1 | 

/) narain Dass gulab Singh v Patiala Dim | 
B4R A IJI 1910 Lah SIS i 

— —O 10 E 1 — Fxtcutxm of rte/tey deertt— . 
Appotnlmtnt of rtcti tr^VVhen futtified ' 

A Court has jurisdiction to appoint a receiver even in j 
execution of a money decree To tulifj Such an ap i 
pcuntment, it is not necessary that there should be d ffi 


petty sold as soon as possible but the judgment debtor 
IS putting obstacles in his way by raising all sorts of 
objections and thus delay ng the proceedings and the 
judgment debtor IS in the meantime appropriating the 
rents and profits paying little or nothing to the decree 
holder an order for the ap’"' “ »“ • *<> -“r 
till the property is sold in 
convenieni under O 4 

Chand and Bhide JJ) « • 

V Seth Shanti Sagab i • 

ISEIi 162=12PLJl , • 

• O 40, B 1-^re uii o tti/tv inrun~Ayp^m 
agamtt ordtr on application under O 40 B I— i 
of apptllate Court \ 

The apposite aotds in O 40 R 1 are where it 
appears to the Court to be just and convenient ' here I 
It was found that there nas no 
to the property in suit and that , 

was a £t and proper person to 
was held that it was not a fit ca 

of a receiver In an appeal i an otuer o i an | 

application under O 40 R 1 uis dangerous for the I 
appellate Cour to exjwess any opinion at all as to the I 
merits of the suit or to indicate even briefly whether 


—Ltsotee under » ll of deceased whose property is ii 
Usputc—-lf fit and proper person 


a P CODE (1908) O 11 E 1 

Chart appointed a receiver to take charge of the mort' 
gaged properties 

Hold that considering all the circumstances of the 
case the aj^omtment of a receiver was arsply justified 
and that the content on that proper course for the 
decree holder was to proceed to get the mortgaged 
property sold had no force {Bhide, J) MahmuDI 
" *" *-\K Ahmad 189 10 729« 

13 EL 103<=>AIE 1940 Lab 125 
* I— Receiver— Appointment in suit on 

Effect of — If creates charge in favour 
rents and profits— Money doe by 
mortgagor to Government in respect of Kudimaramath 
— Liab lity of receiver to pay as incident of manage- 
ment See MORTGAGE- MORTGAGE SUIT 

(1940) 1 ML.J 429 
O 40, R 1 — Receiver — Legal postUon^ 

n that of 
General 
an estate 
virtue of 
espect of 
it against 

them in the legal sense The same reasoning does 
not apply to a receiver {Miikherjea and 
Roxburgh JJ ) Bhubah lIoHitJi v BffiAj 
Momak 186 IC 584s=12 RC 495= 

44 CWN 74=AIR 1940 Cal 1 


— — O 40, E 1— Removal of reeeiv/r— Failure to 
file aetounU , , .... 

The Coait may remove a receiver who has failed to 
file his accounts in spite of Its order and who eon'tders 
s to the exclusion of the 
{hftNair, '1 SaRCa Sun 
fl DASt 

I L R (1940) 2 Cal 102 
o 41 R \~Reeuiremeni of eopy of decree— If 
I an mflcxtUt rule ^ ^ ^ 


•eaiiity to Siiegu4iu ll e i eievis ul is v i 

malel; found to be the r gtitful heir tolleeslaCe (Teh \ _ ^ 

Chand and Diltp Stngh JJ") ' — ^ 

Lal. 

— — O 40, B Leave to i 
Duly of Court 

\\ here th* applicant eslabl 



1 — right of parties decided by tilal 


tegular salt (Dunkley and H rtgat JJ ) MOULJEL 
MaraCanACO f M R Meiita 180 10 851- 
12 292-A.IB 1940 Bang 69 
■ O 40 E 1—^lorigjge decree — Sulregueiit 
eppdnloitnl of neeiter—If lust fled 

Under O 40 I la receiver may be appo nted before 
ai well as after the patilflg of a decree A mortgage 
deciee was passed alter compromise and Ihe fadgaent 
del tor placed various oVtacles in the way ofsatetthe 


withouteoPf of formal order— If competent 

Under O 41, U 1 C I* Code ills Imperative that a 
copjp of the decree should accompany the memorandum 
of a{meal An order under S 47 C P Code ii by 
S 2^) Included In the definition of a decree and an 
appeal aga nst such an order not accon panted by a copy 
of Ihe formal order which is filed beyond Imitation is 
Incompetent (Zia ul Ifaian anl \ erte JJ) MaNL 
KEVr SuNDAK 188 I C 22G-12RO 430- 



iNDrAN Dncrsjo.vs 




c r.coocrjrsM o i: n i 

:{>400WK fr(oi9O0A mi- 

jno oLt (cocei- 

Ain ipooribm 

-0 «i n I »vr,». «» o»t K f* V «; < r 

f A}T'» kltlftlttlT* rf 

<’*“ t— < (• f <•• icf f in f>> « »p« »l *-,« I 

mf7 IV’? I»t 1^, IJO lit 

r-tAtrTT'f I'lttint I f it<i Ain i»ior*ti7e 

— O 41. H 3 ^tftr~SI a rft ♦« 

llttrrrf*! rt I** Affral — 

^tff'latr i < •/»>—/ 'nrr c' M t \)t j !•/•*«/»> 
ixitK 4e‘nv(i 

\n tSr*- 1 1 ni-il !< !<» t>i»r *'»! 

tJ-TTfl f-n fiM i»i*M in fir uttlfr-i 

t'alr^f”! fit n l)i» 1i p oJ It 

i»|r*rtlafl‘t IlaTr (jcititl un JfT (t 4|. K Z 
t J' I oOr. w ^(Ti ’inf tlie i» r»f4 rrifi* 

to iVic fToiyfiU f)l in iSf nr-i<T»a'v)w~v 

In/l It I* not |fi tr«t til *<1 **jf 

ct'hfT CTciuniJ « rlr»i ih r jartj a'fiTtf'f t'^tuirf lut 
1*1 a n.'’ir if»-| « Ml * U «if ffinirttinc IW r»»e 


NNliere ihe de{ci>i!antt *r>;>cl 1 antt (Uin to 
lenaett and are rrtittmj; the tUmtin'i tuit 
fioitcttioA on I'le lootins llut iho ate lena. • 
the fact that one o( tliem hat diet] (lendtne the 
ap^e 3 l and Ins lietrt fiaie not l>eni hrousht on 
the record doet not afTrct the maintamatihiy of 
(he atipeal by the rett If any one of them 
luccent tn etuLhihinj; that he it a tenant, the 
ptainUH'a luit for ihat (>ottcition mutt necet' 
aardy fail and there «outd be no dtfTiCulty in 


c r CODE (i{>ci),o 41. n 4 

raU i« f••»d t« iif »> ('ll **! the ftaJMl** nr 

l> > *c 1 *1* «Vit at I'e I’lfe cf I'e 
et !>• !■» J It tifi^t rtff»i'*» re ciea e 

#• •* f->ti r? Ir eartllilniVcaKffeee 
r* f #} jv I*; -f «<»n *>«f» a d^ff* t»Te»r*'» 
• (**•• cf»nT''0 lo *1 tte m*t l<" 

f .<*TT>a;» j'ly ty t f 4 a*d II rf V 77. C I*. Cor'e 
1 A hatretM^lxviifo 0 4|, r.4 C r.Ca’t'. 

f !>.» ad** ai atjffr-ef I aM !-> 

trm— ee »»tj ■ f »» l«Tr»* * 4 r»J aflJ'lt 

a af^"* If 1 {Hatritt, C./.m a<*d A'.#*'- 

a#» />//,//< f iurtrii ‘•iiitj r siyttoltn 

IS rat rro-ssnsc iisoisnr.ss- 
cnn Tj?-2irLT m-isiorwy; 5ci- 
AJji iJiorat 


A./tr 


O 4l,n.4-.y</^/’e *«/rf'rtr-/’.i'/iOf* /»»r— 

Itf^ Jfirrr—Di*tX tt tfft 4fffn 
-/y at aa»//»m»r *f »We afff*/— 

t-f Jifrmiiull It 

iBrttjf* Cnrr* I'li | aititiim can t* ya*Md In 


ri ^iScn •»>»» a'l Ibc r^fbanr* 


Utne the 
ivanidoa 
(iTidanl in 
prixtTilj en 
I tbcie U » 
need them, 

■ bole fpt^al 

R. 4. c. r. 

flf lecb a 
ifier paMlil 
ilprenuiirnt 
sm/ 
Rliitt 

■ e8S« 
BTr- 

. . I 811. 


“0 41. R 4— sfrey/ tf—tl'iiiJratiaf *f 
4U4tf tmt tf itT/ral 4tftnJi)nll“~0lU^ 
mei fatitti.if tan r/eiei t* {tmiiatif afftil. 

The noid* of R. 4 el 0.41, C. 1’. Code, onlymean 
Ibai If an appeal ii Eird by only one ef the partiee, Ihe 
iilkole care h iropcnej. Ultli different fiom laying 



but O 41, K. 4 doei not give iurb 
y. D. 1940—22 


a poner That I In the abience of inch legal representatives {C 
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■C P CODE (1908) 0 41, B 6 

J/atan J) SHEOGOBINDp LAHUR MaHOMED 

1940 A WE (0 0)478 >=1940 O.A 1079- 
1940 0 W.N 1165 

■ 0 41, B 6 — Stay of tale^-Duty of CeHri — K-lt 

/or stay dutharged under R 5 

Under O 41, 6, C P Code it ieincambeDt npon 

<tbe Coart to stay the sale on suitable terms aa to seen 
rity, if an application is made to it The fact that the 
eta; for execotion has been refused b; the at^llate 
Court under O 41, R 5, C P Code, or that the rnJe 
ior stay mast be taken to have ^en dt<charged by 
reason of the non fulfilment of the terms on tchicb the 
stay Was granted by the appellate Court, doe^ not 
justify the Court in refasing to exercise the juiisdictiQn 
vested m it under O 4l R 6 (Lodge 
JJ) DHIRENDRA NATH ROV V Sa 
EosE 44CWIT U50=AIB ^ 

~-0 41 B 6 {.^y—Appeltou Cour 
stay extCuUm under R 5 (\y~-Pev)tr of 
Jo stay sale 

An orde* of the appellate Court refa«ine to star 
Cation of the decree under R 5 
does not fetter the power of the 
decree to stay under O 41, U 6 
execution of the decree In fac 
Option bat to stay a sale on sach 
a proper application to that effec 
JITENDRA NaTH V BH0UNA1 
— — 0 41 B 6 (2)— •i/wirtrrf liu/wno— r/ <jm tv 
granted 

Under the provisions of O 41 R 6 (2) the Court 
ivluch passed the decree has fall powers to stay a sale 

/ .1 J t . r. 

and 
er of 
• homed 

• ... RISK 

• . . 1 . • • 643 

— — O 41. E S(fl) «jd 8 115-Order under^ 
JintHon 

The High Court may interfere in revision in respect 
of an ineortecc order under 0 4l R 6 (2) CP Code 
(.EJgiey,/) J ' “ ^ ~ _ 

O 41, I 

appeal being iv 
See 1939 Dig < 

MANIA SASTRI 

19010 19- 
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Ai * ■ 

— - J li.ii a/ — 4iyylnaou‘ty, 

O 41. R. 17. C P. Code, only applies when the 
appeal fjcalled on for heating and not when it is call'd 
on merely in order to be postponed (Siemp, J ) UUED 
BARKATf Churjee 42 FJi E 271 

— 'O 41, Er 17, 30 and 31 — Dismissal under 
iP 17 of O 4t,iahen tusti/led — Csuri, ashen Pound to 
proceed under Rr 30 and 31 


^ I procedure has to be adopted only 'after hearing 1 


potstPle 

Unless the dismissal of an appeal falls under either 
R 11 (2) or R i7erR J8 ofO 41, there can be no 
restoration or re bearing ander R 19 {Bentet end 
^erma ' ’ *■ 

IX.E ( - 


— .Q 41, S 2^— Addition of neeetiary parties— 
Powers of Board^lVhen to be ettrened—Proeedure to 
Pe foUoaud where de/ett edturrtd tn the lower Court 
The Board undoubtedly possesses tl e power of reqair 
Inc all necessary parlies to be impleaded In an appeal 
under O 41 R 20, C P Code, but this power should 


- - I , 


scope 


1871.0 31-12SA.619 I 
"O 41, Er 11 12 (i}—ConitrutSion and 

—Appeal— AJmiiiion m part only— power of 


O 41, K C.\> 
J PeaKasu 
5 Pat 768=s 

, iuu unJ—ib EP 549= 

I 1940 P W N 168=21 P L T 420=6 B R 407= 
‘ A JR 1940 Pat 137 

— O 41 E 20 — Conies ing respondent added In 
r ■ ■* • ■ ■ . • , • supporting appellant— If Can be sdded alter 

« - Si , • . >« 1939 Dig Col 312 RA»f RATTAN t 

■■ i «■ ■ , . „ . . IxB (1010»I.ah 40-1S7IC eSO- 

s ■ 22SL 4SS. 

a uay tor beating ' ihe appeal’ There itnotbingin] — — 0 41 E 20— Party 'inlereited nt She remit of 
either rsla to suggest ibai the CooH may admit the I /ie appeal’— Party net impleaded m appeal apainil 
Appeal In part only There are only inc> (oatoea epen\ tohon appeal it barred. 
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C r CODE(lf?r.O 

• ni I it iftrrti t *t*Iy 

•tut 3 rt-rf>T« rn *,*^>1 cVftvt^ttt t r*t>t«4 

<• »r It* It «l • f»»»I »<f II.* •tf^l »l 

lit* tim* •It'ti tl • firti-r" rrf t ft | frtt 

•f tln *1 I Itn >>*■ rtjifi' »n 4 tltrt III ) ■ 

ft*;vr,r1cTi It •f-wtl It O ♦ •f-tT*’* < '••t I* t»^ 

fitttrl U .1 It l,« .».»,* r* / I 

tun tMtC KO-KBS 

A 131 1*10 Btec 97 
■ ■■■' .0 *1 B CO_r.tn^ rf iT/wtf— 

VniStt (> 4| K 33 C.r c.*!* t)<*i«t«rTl« »t^ 

«>*H,t*-r»i| fo»M » |l>f »/^''»tl lo 

^*Ti| for i)>f f r«l I m klttr !>■< I it t* • n I v IW An*** 
Ittttptfl ( /I • A'r4*«>t>t«y / ) 

r IWAH in'! I»3t0 333-13nL t<7» 

<3rLjL.3&3«Al£ ItlOtAh 3U 
0 41. B 21 and O on. 13~At>M«r« tt 

litatlr j of »;t-i*4l— ^^ro^;^^•t ft» •rlijtt ■>«(*• «• /**// 
<3«i».rri •r»<n»l t m CrJ 3U Sati'* 

lltli r \ /ttKAl tllNI'l .«W» 4 i It} JO ?l> 4 tt 
13&Al.3t3> A l-B 1940 C3 
— " "0 4L B tranmf rf tfn mtf 

At •rdttrd 

**' Cift) for hr«>lT{ Vf<ir« A t> •til't 
on tli« lO-li Air^it 193)1 On iftttrfarlf* 
tXtirict vat hra'itc a *v*>iTni fa«* arid Ikt 

ar;«»l • at tdfximH lo Jnd Orrmt^r (931 TTarttdrt 
tifnrtd 07 tb* fstfC* thovfrf thai lit appiOinf't <^nvf 
vaip't'eW litt that lb* i«,'<rv»4< • ■ a | • ■ 

<rr* 7 ' n tgr>ird In ifJia ef fwni • 
ivQtTtnbpr, tha Conn IwtH • 

cmtiMl that ihf afTval • a * 

DKcmbrr ll vat afcordirtlr a • 

dent and till coanail ap;«4ied <■ • ■ 

that the order tbOaiJ « t • • 

afptai itbcaed 

//r//. lhal (b« aniea] oafht < a 

(teard {Stfmf. J ) VillD llA i • • • 

— — O 41.B 22^Aft**ltr //e/«/*^*>4«r/.//wr| 
In pro forma dtftnJtnt 

niki dU mti rnntrtt tnit^pnmlitihthtr 1 


C r C0X)C(1KII,0 4t.B 23 

(//MMi/./) rahTAPCiiaHoe Cni.-vxjtjU 

IftJC S94-13BA 15-1940A L7 ICl** 
1940A KJl (II0}U3-AIn 1910 All. £23. 
■ .— O 41, R J3— /i/i"/ c/ <rit//.et/rr/i’vf— 

/*»'/<•«•’• e) Itmf—Vurr/h'n *>/ Ctn^l-^lntfr^ 
fettnu* 

If {• I'lVffticMfT itith tl e Cr<ilX of 

•rffT-al to rafovj ihc tint lor fili-s croir-objtt* 
tinoa a*f! 11 irfcifrx to ttJrfvl ii*-e it ranct l< 
taif fiat It rTvonifi an (rror of U«r nlitdi ran 
r-irf/fTCfl vifS n tmw.! apjeaL (i". A. 
f.Af/r end JtnlkfrjfJ. JJ ) A«tT,TA Kattfix^ 
Itavra/rx r Jfaatta fViv»/a Co-rmaarriT Ravjr, 
In- l«7IC 4|6_l2RC.S?8 = 70C.L.Jf357=: 

A.I R. 1940 Cal 150 

— — O 41. B Pt! nt nfffatfrn* 

Itn h d fit. 


O 41. R 22 (4)— of— Mutcrrrt 

of att^al— ( run iVircticn— I fiect un- ir’r IWi 
Ui? Col 3.'7 J'i«ttiiOTT*M 13tt t Dcoictiiv 
IL.R, (1940) Nac 324. 

■ “ —“O 41.B.22 

totiBt pai f gi ff t— ft io» ftn A t'tnf/d 


\JJI aiAit^iaiMN I, aiJl. 7 A»Ai 

3039 SI Lie SU (Cir) 

' O 41. B. W — *f init^ 

e«* ra* /* /,**! m •* ‘n d"^ kf Cnnrt tdx^ru 

• mm a • r~DtftnJ^nt not 

•• • ■ * » I id/fltitnr^Pifkt 

• the embodi 

■ a ■ 9 10 him In the 

, ■ ale objection lo It 

■ • • ■ • ■ fs faitn to ft the 

■ e diimlisa] of salt 


I B *22'— .4A///«/rf//7~w//‘A»// arra^rleanWl* lopportetl vlthoat traierslng lie groanefs 
. * I • -*. *•.« conrlnce the 


* (1940)2 MLi 672 N O 41. B 23— Appeal— When lies S/e L P 

——0 41 E 22'^Crni i>k;e(lTmi—lf tan ArA/nf ^^f * (»’) 151° NLJ 350 

agaiHsl ant ntf a fae(f ta fie apfiea/ j — ■ -Q 41. E 23— Appfi«6iIiC/— Conditions forre 

TheC P Code does not contemplate filing of cross- I mand— ‘Preiiminarf point”— Meaning of JVr 1939 
oljeciions against a perron not a party to the appeal I Dig Col 313 SoRaJMaI. D£0RaM v 
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0 P CODE (1908), 0 41 B. 23 .OP CODE (1908), O 41, B 27. 

Kalu ILJl (1939) Bom 658 = 186 IC 695= , tantule the case of a party, there is no question of any 
12EBS70=AIE 1940 Bom 22 lacnna or inherent defect. If the additional evideoceis 
■ '-O 41, E 23 (as amendea In Ondh)— Cejrjfrwf not necessary for the Coort to appreciate a party’s case 


rimand~J t txists—Wkea teuld bt rttorttd te 

There IS no doubt that there 1$ an inherent power of I 
remand That is obvious ithen the changes between I 
S 562 of the o’"* ‘ ‘ 

The poner so c 
by Courts but a 
resort to S I5l 


the Court of appeal {^Din Mahomtd, /") BANARSI 
DASrr RULIA 42PL3 261 

O 41 Er 27 (2) and Duty of Court— 


■ • NL J 350= 

A IE iPtrtV-** ■»AO 
■0 41, S 23-~fi<mand uuJtr—Ct 

ordfr 

The operative position of an order of 
Court was t) the fotlovilnB effect —'I 
judgment and decree of the lower Coutt 
appeal of plaintiff No 3 with cost* The 
■ent back and re tried according to law (i 
where it has been left by the learned 5tun 


41 E 27 (1) (b) — Lacuna — Negligenet of 


a lacuna 
h» own 
Court to 

* not be 

KHA 

■ 973- 

• . • • O . N 999 

• * • , 'onrt — 

) DiXr 
187 1 0 848- 
12 B L 498 
Court^AJdtlionat 
^arty failing t9 
Court— Additional 
imiuibiltty 
material witness 

when that wiiness is available and the consequent 


— Po'ter of aftellalo Court to adiiul 
The power ^ 
tional cvidcnc 
Code and th 
must be sati 
J ) MA^CTU 

brSTE. 

6 BR 54 

' '"O 41 E 27 (2)~A IJilionjl oitJtntt—AJviit 

t'lilily III of ptal— Ground/ of—Almii/loa of frOii 
rtiJrnt/ for torrohrahng oral rtidince dltl/lieird by 
trial Court— If fUiUfi/d 

Anaipellaie Court cannot admit fresh evldetwe in 
appeal nbrre IB h admission {> n^tforlhe purpo'eof 


. Pg evidence which is obviOQ--ly 

. that if an adverse comment is 

of this evidence the deficiency 
I can be topplied in appeal (tPadneorli, /) ASSYA 
'*» 'AW MOOSA 1940 MWN 611- 

A I B 1940 Mad 707 
— O 41, R 27— Potter of Court— PalUt 
uced m afpeal — No satisfactory erflanalion 
tion prodiitlion earlier — Admissibility 


dcnc ■ ' ■ 

natic 

prod ■ . . i ■ • 

tliat • 

justice between the parties Additional evidence 
can wily be admit^d on the grounds mentioned 
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C P. CODE (1908), 0 41, B 27 

0 41 B Z7—Seof(—0/nitsten t» record 
reasons for admission of additional evideiue—Wken 
^ounl for rea^rsal—ditenee of oi/ection to admunoH 


C F CODE (1908), O 41. B S3 

ApfiealBf former against decree seeimgto make Utter 

altaJsaile-— Competency— Absence of appeal ty pUiiiti/f 

—Efect 


second appeal The absence of ob)ecilon becomes . 
-impoitant only nhen il appears to have been egnlvalenl 
to a consent {Wadswortk^ J) ASSYA UuUA » 
MOOSA 1910M WH eil-AlR 1840MAd 707 
'O 41 E Ziy— Order annonneed m tsnapattt—\ 
Legality 

There is nothing in O 41 R 30 CP Code lopte 
vent a Court from deciding a preliminary Istoe before 
passing Its final judgment, and an orde . • 

tiro parts Is, therefore, not illegal ' 

Kbushi Ram v Atma Ram : . I. * ' 


I ■ ■ ( 

ties not ehoostiiff to appeal— Deaston m favour 
of such parties — Poaer of Court to pass 
The provisions of O 41, R. 33, C, P Code, 
which enable the appellate Court, where its deci* 
Sion interferes with or modifies or extends the 
• ' • r • • . ./T , . <1 .. 


* u cases iviieie 
■ Tparatc decree 


y) Sulesianf Abdul Gkam i 

42 PJ.B J <c S 6Z I 

— — O 41 B 51-/«. 

Contents 

The Judgment of the C ■ ■ ■ ■ ■ n 

contained In every re«pec ■ ■ ■ ■• 

Issue ihonid be properly d ■ ■ r 

evidence led by the patties, v < v 1 ^ 1 

travr / ) ClIULAU IIaIDaR KilA'4 r ChLLAB Bin | 
42FXIt J ttK.4Z 
• 0 41 B. 83— Alteration of decree in favour of 

non appealing respoodert— roarer of appellate Court 
1939 Dig Col SlfX llAKi MOhaV ojha » 
BtvSDiu) TaTIIAC A-IB. 191orst 47. 

' ' ■ I ■ O 41. B Zi—A/plieafi'ilt^fkecreetgitsMSt amt 
■set ef defendants exonrrati mg anctier ett of defendt^i— 


d appeals— 

• CBB 229 
' ■ ectof Set 

30MBt*tED 
.30 A 107. 
• anrt—Smt 

■ if tf plain 
• af Court Is 

• against any 

■ J4I.B33’ 

< ■ a ■ t a party oe 

■ • ■ ■ ■ n dasmiaaed 

aj^ai ixiy oieof l«oco> 
n al erTiatire claim vaa eiade. 


- ■■■— O 41, R. i)^-Seo/f—l/ rulsfrct to Cenrl- 
Pees Aft 

MtlKK-gh the wordir^ ef O 41, R. 3J, C P. 
Code, gnet wide powers to the aj’pel^te Cee.'v 
ttaosc powers sSocld not be eaeroied ta 
w-av as to snterfrre with the yrovisicei of 
«Bact'5<-is es- ihe Court Feet Act. 
pud JiotPffiJ, JJ ) StriAJ PjAtASU 
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O P CODE (1908), O 41. E.23 ■ 

Kalu ILE (1939)Bom 658«186 10 69^ j 


AIJl 

O 41,E 23 and S 151— /« 

remand— If exist:— When eeuld be resorted to 

There IS no doubt that there IS an inherent poster of 
remand That is obvious nhen the changes between 
S 562 of the old Code and O 41 K 23 are considered 
The poner <0 conferred must not only be sparingly nsed 
by Courts but also the Courts have no pon er whatever to 
re'ort to S l5l C P. Code when the matter is expressly 
dealt with in the Code If they do so they act nithont 
lurisdiction and their orders are revisable (^/e/re, C J 
andBest, 7) SheolaLv JUGAL KiSHORE 

ILE (1940) Hag 5S8«1S40 NLJ 350= , 
A IE 1940 Hag 349 
~ -0 41 E Z’^—ftemand under— ContlrtetUeH of 

eider 

The operatiTe position of an order of an appellate 
Court was t> the following elfect — 'Iset a«ide (he 
Judgment and decree of the lower Court and allow the 
appeal of plaintiff No 3 with cost* The ca<e will be 
■ent back and re tried according to law from the «iage 
where it has been left by the learned Munsif'’ 

that the order was an order of remand con* 
templated by O. 41 K 23. CP Code, and as such was 
appealable under O 43 E 1(4) CP Code KKadha 
krtshna,J) MaTMURA PRASAD t SfTA RAM 

18710 889-W10^LE^287^-12EO 411' 


O P CODE (1908), O 41, E 27. 
tantiate the case of a party, there Is no question of any 

. «. . J t ^ Tj.Ln jj jl evidence IS 

party's case 
should not be 
w; Atyangar, 

... VJ 

2LW 326«= 

AIE 1940 Mad 911=(1940) 2 M L J 287 
•*0 41, B 2’t—Diterelio» of Court 

41, 

. ■ce'is 

latch 
ns in 

the Court of appeal (D/n Mahomed, 7) BANARSl 
DASf RULIA 42FLE 261 

■O 41, Er 27 (2) acd 20- Duty of Court- 
Reeordmg of reasons— SpeesficaUen of points 

An appellate Court admitting fresh evidence is bound 
by R 2/ (2) of O 41,C p Code to record its reasons 
for so doing, and under K 29 must specify the points 
in nhidi the evidence IS to be conSoed and record on 
Its proceedings the points so specified (fJsn Mahomed, 
J ) Banarsi Das v Rulia 42 P L E. 261 

--0 41 E 27(1) (b) — Lacuna — Neghgenee of 

party— Admtsssithty of new evidence in appeal 

Where it is really to enable a party to fill up a lacuna 
in his evidence which lacuna was Ihe result of hii own 
negligence, and not necessary to enable ihe Court to 
pronounce judgment, newr evidence should not be 
allowed to be admitted in appeal {.Ytrke /) XHA 
DIM Atl e /AGANSATH 1940OA 973- 

1940 A WE (0 0 ) 428-1940 0 WH 899 
■ O 41 E 27— Non production In lower Court- 
Additional evidence— Admissibility See 1939 Dig, 
Col 3lS JlWANt' Kesho Das 18710 848-- 
12 BL 498, 

I .lO 41, E 21— Rower of Court— Additional 
evidenee-tVAen to be adotilled— Party failing to 

, yJ « . , J ~ - 4. mt e"* ! AM4.1 


Court an appc. 
O 41 R 23-A 
the remand is ■ 
(Bhile 7) h 


— Po'ter of ofpellate Court to adintt 
The power of an appellate Court to admit addt 
tional cMdcncc is limited by O 41, R 27, C P 
Code, and the conditions presenbed by the rule 
must be satisfied (Horner, C7 and Fast Ah 
/ ) MAbCTU Lai, Dacakia v Secbetary or 
SrATr 18 Pat 854=187 I C 727= 

6BR 549=12 RP 647=1940 PWN 45= 
AIR 1940 Pat 161 
■ 'O 41, E 27 (,2)—AlJilioiijl eii leuee—AJtnis 
tibility in aPptal-GrounJi of—Almimoa of frtik 
etiJinee for (oero''eroting oral extdentt dulthred ky 
trial Court— If luilifid 

An apprtlate Court cannot ' 
appeal where rueb admiiMon Is 
remcOylrg »ome inherent lacuna 
p<irpo*e of ptoild fig corroborat 
which had been dubellcvetl by Ih 

oral evl Irncc U eomp’eie, and wooIl It believed, sous 


nee a satisfactory 
such a procedure 
not be allowed to 
which is obviously 
Iverse comment is 
ence the deficiency 

can be supplied in appeal {Heoswortk J) ASSyA 
UMMAr MOOSA 1940MWH 611- 

A IE 1940 Mad 707 
I O 41, R. 27 — Power of Court — Potto 
produced s»i appeaJ—No satisfactory erplanalion 


A X n. 1940 Nag 
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C F. COSE (1903). O 41.B 27 ]0 F CODE (1906), O 41, B S3 

I 0 41, C 27 ~Seeft^Om$iiien U reterd \ Affealiy ftrtier agannt Jttrtt tttiingtt> mait lalltr 
rfotant f»r tdmin'eH ef aidiUonat tiidfntt—tVAeitXalu liailf-fC»mfiltMey—Aitenct ef appeal by plaiHli/T 
grmixJ ffr rtv<r$at-^Ahtenti et «i/telifin la fid»i$ti$ati \ —Eftt! 

eftvtdrnct~Elfict In a »nit on a moitgjge against eight defendants, the 

It IS established that nhen both parties sgiee that ptalnlifi got a decree against defendants 1 to 4 and the 
farther evidence is necessary and admis Ion of that remaining defendants vrere exonerated Pliintiff did 
«videnceu made by con«ent,any failaie on the pail of not appeal bat the defendants 1 and 4 appealed against 
the Jadge to record in due form the reasons for the Ibedecreeand sought in the appeal to make defeh 
admission of that evidence is not a matter which would | danU S to S al 0 habl* to the plainii9 for the decree 


33, CP Code, would apply and 

, • • •. • . . . ■ fendants 1 to 4 Involringas It 

• • , . • *. succeeded defendants 5 to 9 

. . ■ . . • . . and CkitUni Jf ) RaNESK 

• . . .•■••••• RaMPRATAPTHAKUR 

.. . . . • . ;■ 634-12RP 62l = 6BB 519 

important only when it appears to haie been equivalent - O 41, R 3i~/ipp!tCobiltty — PowefS of 
to a consent {mdnaarti /) ASSVA UktUA » Court — DultncI and separate decree against par- 
MOOSA 1940MWN 611-AlR 1940 Mad 707 fi« »n»f ckoosuig to appeal— Deeuion m favour 
O 41 B SQ— Order enntunttd m luHipatlt— of such parties — Poitier of Court to pass 
Leeatity The provisions of O 41, R. 33, C. P Code, 

There is nothing in O 41 R 30 CP Code lopre which enable the appellate Court, where its deo 
Tent a Court from deciding a preliminary issue before $ion interferes with or modifies or extends the 
passing Its final judgment, and an orde «.• «- ,r .».» 1 „ r- , . *» 

two parts IS, therefore, not illegal ( 

KRusiii Rasi V atua Ram 1 


Court to give a decision on any point or the reasons for 
the decision, inastnu'h as there was In fact no point for 
determuaiion raised before the Coart It Is tafficicnt 
for the Court to pass an order of disminal for default, 
which does not necessarily mean defaalt of appearance 
but rather means dismissal for defaalt of proof {.Btnnet 
rv e . »r, •.,«»» »>««• 

3 • • 41 B 53 — Applicability to «eCond appcali— 

■ * - Is S ICO JrrC P Code S lOO 

165 X0 638 »6B£ 229 

“ • . 41, Br S3 and 4— Combined effect 0 / S/e 

in— Court when bound to follow Sie C P. CODE, I C. P I CODE O 41, RR 4 AND 33— COMBINED 
O 41 RR 17, 30 and 31 1910 AJ>.J 121 j EFFECT OP. 1910 0 A. 107. 

r' e* r. / .. • . • o as.n r-^nn—Sutt 

• • . - . . by plain 

. . .. ■ . • • ' ' ft Court 


the Court can bring them on the record under 
O 41, R. 20. and after proper steps may pass 
such order {Vanna and Ronland, JJ) SURAJ 
PstARAsn Ptnu V Sant Lal Since 

IS Pat 768sl86 IC 865=12 RP 54»s 
6 BR 407=1940 P.WN 168=21 PLT 420= 
» AIR 1940 Pat 137. 


j) StiLEsiANt' Abdul Chan 

42PX.B J e:E 62 
-O 41 B Z\—Judtmtitt «f app/lUtr Court— 
Content/ 

The Jodgment of the Court of appeal should be self* 
contained in every respect and (he materia! points lo 
issue thoald be properly discos<ed with reference tothe 
evidence led by the paities {Abdul Qjyoom C J and 


I defendants against whom an alternative claim was made, 
be has only himself to blame If the respondent tacceedi 
in the appeal in shifling the liability on to the defendans 
who has not been impleaded In the appeal {It’adrtportb, 
y) \lRUPAKSUAYVA r SUBBARAYUDU 

1910 MWJT 422«S1LW 615- 
A.XB. 1910 Mad 609 
'' R. 33-^co/f — If subject to Courl- 


. ■ he wording of O 41. R. 33. C P. 

wide powers to the appellate Court. 
• *hould not be exercised u sti 

■ ■ terfere wnth the provisions of 

O 41. B S3—Applieabtlilr—Oetreeae«/naoueleKKtmaiti eg, the Court Fees Act ( 

Mtof defendantetiontraSing an/tier/rt of defendtuts—.' and Rozcland, JJ ) SuXAj PiAKASU 
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0 P CODE (1908). O 41, E.23 , 

KALU ILE (1939) Bom 658 =>186 10 695 = 
12 £B S70=AJB 1940 Bom 22 
— ~0 41, E 23 (as amended In Ondh)— 
tton— -'Have not bttn decided ’ 

The words have not been decided’ in O 41, R 23 as 
amended b; the Oadh Court, clear); refers to a decison 
irt 
If 


THE YEARLY DIGEST, 1940 


O V CODE (1908), O 41, E 27. 
tantiate the case of a part;, there Is no question of any 
lacuna or inherent defect. If the additional evidence is 
not necessary for the Court to appreciate a party’s case 
or to pronounce judgment on It, it should not be 
admitted {^Leack, C J and JCrtihnarwami Aiyangar, 
j) Narasimhamurtj » HayatKhan 

1910 MWN 863=62 LW 326= 
AIE 1940 Mad 911=(1040)2 Ml. J 287 
' ■ ' O 41, B 21—Dn‘Tetion of Court 


1940OWN 600 = 1 
AIE 

■ — O 41, E 23 and S 151-~jMAerenl pototr ef 
remand~lf cxtets—WheH could be retorted to 

There IS no doubt that there IS an inherent power of 
remand That is obvious a hen the changes between 
S 562 of ^ .I' '>■» - 

The pone 
by Court 
report to 
dealt nit 

jurisdiction and their orders are rcMsable iSienc, C J 
andBose, /) SheOLAL® JUGAL KlSHORE 

ILE (1940)Nag 538 = 1940 NLJ 350= 
AIK 1940 Nag 349 
■■ 0 41 E ^Z—Rtniand unJer-^Conitreietioa of 

order 

The operative position of an order of an appellate 
Court was t) the following effect — 'Iset aside the 
judgment and decree of the lower Court and allow the 

■ ■ ' - 1 • “ ase will be 

I the stage 


— O 41 E 23-A (Lahore)— &/'</xr of remand'^ 
Atpeat 
Where 


up the weak parts of his case and Gil up omissions m 
the Court of appeal (^/« Mahomed, J ) BaKARSI 
DASf RULtA 42PLE 261 

O 41. Er 27 (2) and 29- Duty of Court— 


Its proceedings the points so speciGed Mahomed, 

y) HaNARSI Das f RULIA 42PLB 261 

■ ■■ O 41 E 27 (1) (b) — Lacuna — Neglticnce of 

Patty — AdmesitbiUty of new evidence tn appeal 

Where it is really to enable a parly to Gil up a lacuna 
la his evidence which lamna was the result of his own 
negligence, and not necessary to enable the Court to 
pronounce judgment, new evidence should not be 
allowed to be admitted in appeal {Vorie /) KHA 
DIUALie JaOANNatH 1940 0 A 973 = 

1940AWB (00 ) 428-1940 0 WN 999. 

— O 41 E 27— Non production in lower Court— 
nee— Admissibility See 1939 Dig, 
‘Vt'KsSHODAS 18710 848=- 
12 BL 498, 

; { 27— Power of Court— Additional 

to be admitted— Party failing to 
• • mdtnee in trial Court— Additional 

! to fin uP gapt—Aimittililtty 
The failure of a party to examine a material witness 
vphen that witness is available and the con'equeni 


Court an 
O 41, r 
the remat 
{Bhih J 


ILE (^940)Lali 693=186X0 828= | 


O. 4 

— Po t f r 0 / 0 
The power 
tional cvidenc 
Code, and tli 
mitst be salt 

} ) MA^CT^J Lal Bacsria V Secretary or 
bTArr 18 Pat 854=187 I C 727= 

6 BE 549=12 RP 647=1940 PWN 45= 
AIE 1940 Pat 161 
■ “O 41 E 27 {fl'l—AIJitionil tiiJence—AJmie 
eibllity III appeal— Greunde ef-Almiiiion of frdk 
ftiJtnte for eorro‘'Orating oral endtnte dttheltreJ by 
trial Court— If luitlfied. 

An appellate Court cannot ' i*- e • •’ 

appeal where tu h admission 1» * 


absulo from producing evidence which is obviously 
•• *■ that if an adverse comment is 

of this evidence the deGciency 
■ ppeal (.IPadnaorth J ) ASSVA 
1940 MWN 611= 
AIE 1940 Mad 707 
■ '7 — Povter of Court— Patta 

—No satisfactory explanation 


dcnce am' 
nation f< 
prodticc 
that Its 


■ grounds mentioned 
Council in 10 Pat 
■ Raciio 
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0 r.cODi:(i9o<) o 4i n Z7 

0 41 & Tt—Sifr^—Omiiiifm ft trirrj 

frr rf 44/ttionil 

fmiJ t(» tm'-tt) — A'trnrf t> *i f4 

efniJm r—I ft t 

ll J* t*«i l.nh 

e I* p"^TW»fy *1*1 • rniMlon of Ibat 
t maVl-j iukti* th* pail pI 

tbe/a'f* tn rp-ixd Jn loe lorm lh« rM*m» lot »b« 
adfl-i* l-m « ( «h»i rn Jpure !• n-H a matl« wf-nb «o«li 


ibe mrrtctrx-* of lh» a'‘mi«ilT»i or lo fntke ll a froand 
of rrrfrwJ of the lur'c'tteril lia^eJ on that etldenrt l» 
teccnd ippotl Xhe 4l»»et»o» of objection Letomea 
lirporttpi ct \j ■hen it appear! to bate 
to a Corivtit (ffaV/m'eti /) UUMA (* 

Muosa 1BJ0MWJ4 611-AZ.R 1940 Mad 707 
■ ■ ■ " 0 41 R ZO-^tthr tmmiMOttJ i<t /av/jr/i— 
Z/rslft 

There !• roih rj; in fJ 41 K 50 C T Code lopie 
*m a Coorl Irvtn deetdinc a fwtl ml/iary l»»oe i*ion 
paulnj; 111 £fla> la’IcmenT, and an order annoanced In 
t«a parts f« ibircfore not UeR*J (C*ritil FC) 
KltCSIti Rau r ATUA Rail 10 tab t.T 31 

— ~0 41. Br 30tndI7— ■/'jef/a/A<rer*/ti»/‘ee/A« 
““<Va 4fft4r4»it if ttnnui 4n4 \l 4 mntf 

tm tk* k* fuftt/f kr Ctmrt 


O.T COtCflOOS'.O 41.R S3 

ffttttr tcjinir Jtern iftkintt4 malt laltir 
4lt*li4Uf^C4mfttt"{T^A*>4nc* 4f afftil if fUlmliF 
—Eitti 

111 a *sh on a moii£t£eap1n«t eijht defendant! the 
(lairilfl got a decree tj;alnil defendant! 1 lo 4 and the 
!emainlpg de/endantf were etemeraird Flilnll'l did 
■tcK appeal tml the defenJarli I and 4 appeale I •{’sinst 
Ibe decree and toacht in the appeal to male defeb 
dantsSio 8 al'oliall* to the plalntiT for th* decree 
arnoant 

//t/J that O 41, i{ 33, C T Code *ob 1J appi/ and 
that tbe appeal bj: defendant* ltD4 Invciring as it 
•oali ti the appet anu sttceeeded defendant'^ 5 lo 9 
va*rORipe(ml (H'tr/44JCkjf/tr/, J/) TanESH 
KAR PRASAD SfNCIlp f AMPBATAPTJfAKlfR 

18710 C3<-]2RP 821-SBR 519 
- ■ - ■ O 41, R 33— v^/p/iirofci/ifi' — Vov.tri of 
Couft—HuUitci Otti stfaratt decree agamtt far- 


tiicre Jias been a distmel ant} separate decree 


• ■ " • • • 41 E S3*~Applirabilit)' to second appeals— 

- i s - f» S 100 J«C P Code S 100 

■ .• 18510 633*=6BE 2t?9 

“ a I ■ •• • 41, Br S3 ud 4— Combined effect of See 

in— Coorl when boom) to follow Set C P. CODE, i C. P.' CODf, O 4), KB 4 AKD 33— COMBINED 
O 41 RR 17, 30 AND 31 1810 AXJ m MFlCTOf. 1940OA 107 

f) 4* *1 *' f ‘ - e Mt’t t, . 'O 41 B 4f nftett-iie feurt—Vu t 


■1,R ZZ—^copt~tf suJjtect to Courts 

■ the wording of O 41, R. S3, C P. 

wide powers to the appellate Court, 
rs should not be exercised m such a 
interfere with the provisions of 
\~APPIi<aiility^Fe‘rtt afamte 4iu\*saxAm*xAi tg the Court Fees Act ‘ 
tneratmt cHcther tit tf difend4nt4—\ and Rov.land, JJ) SUIAJ PnAKASn i. 


A*! e( defeiidantttxoneratiHC cnathtt tit ef difend4ittf 
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C P CODE (1908), 0 41 E 33 
Sakt Lal Sincii 18 Pat 768= 

186 I C 865=12 R P 549= 
6 BR. 407=1940 P.WN. 168=21 PLT 420= 
AIR 1940 Pat 137 
■" “"O 41, B 5S~Secpe 0/ power undir 

There IS no doabt that under O 41 R 33 the appel- 
late Court has been given very nide poners to do com 
plete jusiice between the parties Under 
appellate Court enjoys a discretionary pot 
such decree as ought to have been passed 
Court This power however can he cxerc ^ 
favour ot a party to the emt who was notrmpleaded m 
the appeal It is not permissible under this rule to pass 
any decree again't a party who *■ -»«*>- — • 

as a respondent in the appeal 
CHAND I CHUNNI LAt • < 

12RA 1 ■ ■ : 

1940 AWE (HO)169« ■ . ‘ 

O 41 E 33— Scope — Respondent not filing 

cross objections— Right to attack findings Ste 1939 : 
Dig Col 3l6 Farok AHaMED MeaH V Laut 
Mohan CHOUDKtiRY 18SXC 94*°12BC S29 , 
■■ ■ O 41, B 33— Scope— Suit dismissed— Appeal 


I ■ 0 43, B 1 and 8 \\5— Order returmng 
appeal far preuntaUen m proper Caurt^Appeai^ 
Rnuxw 

No appeal lies from an order of an ippellate Court 
retumiag the appeal for presentation in the proper 
Court But if the order is wrong, the Court refuses 


C V CODE (1908), 0. 45. E 2 


A IB 1040 N'ag 349 
- -O 43, E 1 (W) — Scope — If subject to O 47, 
R 7 — Order granting review for suffiaenl ground— 
. . ' 319 HarBaliav 

185 1 0 769= 
A IE 1940 Pat 7. 

■■ ■ • • ■ . . —Appeal from diet 

I non ef Special Judge under U P. Encumbered 
\EetaUt Act — Appel/anl appheani under the AA, if a 

■ nenmbered Estates 

•s IS not a pauper 
' of the Act against 
ilicant if he de<}res 
to appeal against a decision of the Special Judge, cannot 
claim that he Is a pauper because he has not b^n able 
to find • ‘i 

the diffic 
as a pa 
PKEM K 


— — O. 44, Er 1 had 2-*Appheation for leave to 
appeal »« forma paupens — Order rejecting it on 
I Munsifa report without bearing applicant— Revision* 
SeeC.f CODS. S 115— MATERIAL IrrecVURITY. 

I 188 1 0 170. 

— — O 44, E l—PiiuPeriim—J^etermination— Pro- 
perly decreed in trial Court, if tan be taken $nta 
aeeount. 

Where a pauper plamliS who has partially succeeded 
wishes to appeal against the decree as a pauper, the 


includes an appeal and an appeal Iheretore hes against 
an order refusing lo set aside the abaUmeni of an 
appeal (A'rngy) RAJU MOOALI r ChiNNaRaju 
NAIDU 62 LW 476=1940 MWN 1005= 

(1940)S3dI<J 562 
— O 43, E Order refuting torecordtom 


-O 44. B 1 (Allahabad)— Proceedings under — 
Respondent If entitled to be heard on the merits of the 
appeal d'rr 1939 Dig Col 319 RAM KaiLaSH KUN> 
WARIV ISHWarSaran IJiB (1039) All 917= 
185X0 406 = 12 BA 321. 
— 0 44, E 1 — Proetdurt—Peieetion of appUen- 
“ * , ■ giving him opportu 


PLESCO OPERaTIVeRaNK, LTP fATNA V ShVAII | ** rejrtieu 
NARAIS. GBE 767 = 189 LO 232-13B’ i - 

AJ.B lOlOPi.-. *. ' ■ ■ 

■ - — 0 43 E 1 (n)— order— Wlien . " V " 


■ . ta.\ in forma fauperit 

niinout nearing the applicant or 


In the case of remands an apjTeal lies only when the /) *4 

remand Is under O 41, K 23 C T Code Itfotlow, 62 X.W 614-1940 M T 

that tbeie can be no appeal from an order of remand 


82X.W 614«1940MWJf 1028“ 
(19iO)2MLJ S70. 
t'-a—- . 


Cod' 
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c r CODE (IPOS) o 45 r. 7 ] 

tuiPUntul qnr*tlon of of OoTtnimml of 

lndi» Act granted — Anliati'^fof Icare to >|'{'*alto 
Federal Coori— Coti6caie— If lo be fprlied for of 
f^nted^Ccurt— if l>i>crd loconnder vhethei *nb«tan 
tial qoesUon of inlrrr>rMiiiot> arWe* Srt f>0% iRSMtVT 
or IbJlH ^CT (1935) ^ :05(l) 

(19<0}2MZ.J 170 

■ i 0 45 R “J—pifrnilf" ef timf ffr 

4 t tif" tf //i{i C^rl 

The Hijh Conti ba« no ]ari«diction to catctid the I 
for foTOulirs aecoiitj by an apptllini to the rnvT 
Connal bejond the period pre^lbed by O 45, R 7, 
C. r Code {/X’ifiiiri C J uni Mnkktrita, j S\ 
AMMtDDiNf FaieHCua«d 44 0T?lf 020 
O 45 R 7— Latenaion of liffie for fotnhMne 
aecnnty— Poeer of 11 (h Court— rnvy CooRciI Rale*. 


o r.copccieos) o 40 ,ri. 

•AnvtcablHi|r to leJeral Coart appeal* Jee 1930 
DiJJ. Col 321 IjtCIlMESttWAR rHASAO SUKUL r 


CiROIIARtLAL. 


• If 


I 


. o 45 Br 7 %XA\t—0*itT Hfutmt • 
timt ftr e/ fnnhmf 

C»nrt-~ll li/l 

Cwrtr C J — The Federal Conrt ha« n< 
entertain any appeal from an order of the 1 
refaaiDg to extend the time for recelrifiK the 
prietins cost in respect of an appeal to If 

'' I • » a . tt «j V# — 


19P«t.lS3-0BB 1S9« 
185 10 55S-3r.RJ (P 11)1- 
12BP 353{rJJ) 
”0 45 R 7(1>— At arphed lo Fei'eral Court 
appeal! — ' Date ef the decree'— Meaning of Sh 1930 
Ihg Cc! 320 LACIlMtSIlMAR TRASAD SukuL r. 
RliiDIURlI.AU 10 Pat 123-0 HR 159- 

1851.0 353-3 rj..J (P ID l- 
12 E P. 353 (r3 ) 

O 45 R Vl—AnUttUen ta //ifi Cauri t4f*rt 

ftunUmg et tt'lifitalt—'lrrtpilurilf 
fate t? vhlch haa been added to O 45 C f Code, 
by the Gorernment of India (Adaptation of Indlais 
Lairt) Older, 1937, aesnmea that a certificate under 
S 20 s of the ConstltDtlon Act has already been giren, 
and an application to the High Conrt ntider O 45 Is, 
therefore, iriegnlar where no inch certfScate has bem 
gianted (Ctryre, C J iSnluimanuni VaraJafkariar, 


nee ender O 46, 
either hearing a 
is net subject to 
execniion of anjr 
te an award made 
bay Co operatire 


0 45, E 7— Scope— Pnry Council Rotes, R 9 
—Extension of line for seconty— Discntion of Conrt— 
Limits to power of Conrt Stt 1939 Dig Col 320 
SiiANKARe PirXTABAI 18SZO 410-12BB 237 
> ' ' O 45, Hr 8 and 17“.4//rfl/ ta FtJtral Canrt 
net admitted tf Af'gA Ceurt after grant of eertifieate — 
Preseeutttn of appeal kefert Federal Cetett—If tarred 
—Gaeernment of Inita Aet,S 20S(1) 

PerCoryrr-, C*/— The absence of any^ admission by 


O 46, R \—AtPtitabililt^Rtttrtnce~tVken 
eompttent . 

O 46. R 1|C P Code, cannot apply except In cases 
where there Is a pending snit or appeal in which the 
decree Is not subject to appeal {.Broomfield and' 
Divalta,//'} CaBUBHAI VaMaLCHAND t> HIRALAL 
Vasialchamd 42 Boizt.1, B 1093. 

O 46 B X~Qiietlion of lam anting during 

txieution—Juritdielton ef Conrt to make Reference^— 
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C P CODE (1908) 0 41 E 33 
Sant Lal Singh 
6 BR 407=1940 F * 

• - 'O 41, E Zi^Scope of patotr undir 

There IS no doubt under O 41 R 33 theappel 
late Court has been given verj wide p 
plete justice between the parties Ur 
appellate Court enjoys a di cretionar 
such decree as ought to have been pa 
Court This power however can be 
favour of a party to the suit who was notrmpleaded id 
the appeal It is not permissible under this rnle to pass 
any decree against a party who has not been tmpleaded I 
as a respondent m the appeal (,/i/nai/ /) PaRTap 
CHANDt Chunni Lal 188 tC 396* 

19EA 1&-1940 AEJ 161* 
1940 AWE (HO)169*AJE 1940 All 225 
■■ -0 41 E 33— Scope — Respondent not filing 

cross objections— R ght to attack findings See 1939 
Dg Col 3l6 FarokAha&ied Meak p Laut 
hlOHAKCMOUDHlIRy 18SZC 94*12EC S29 

■ — -0 41 B 33— Scope — Suit dismissed— Appeal 

by one defendant— CrosSKibiection by non appeal ng 
plaintiff — Maintainabil ty Set 1939 Dig Co\ 316 
IlALiMAN BiBi t/ Mahomed Tammul Husain 

6BE 141-18510 250-12 BP 332 
" 0 43 B 1 ASd S tIS— Order returning 

appeal for pretenlation m proper Court— Appeit^ 
Aevitien ' 

No appeal lies from an order of an appellate Court 
retornieg the appeal for presentation in the ptoper 
Court But if the order is wrong the Court refuses, 
to exercise A jurisdiction vested in It bylaw and there 
fore, a revision lies {Skemp J ) ShaM LaL v ^MAR , 
SAZKHaN 42PI>.B 364. 

■ -0 43 B 1 (cV-Order dismissing application to 


C P CODE (1908), O 45 E 2 


, A IE 1910 Nag 349 

I ■ ■ -0 43 B 1 (w)— Scope — If subject to O 47, 


tttm of Spettal Judge under U P Encumbered 
Ettatee Mt— Appellant applicant under the At, if <* 
pauper. 

An applicant under the U P Encumbered Estates 
Act who baa considerable properties is not a pauper 
because of the prohibition under S 7 of the Act against 
dealing with such property An applicant if he desires 
to appeal against a decis on of the Special /udge, cannot 
claim that he is a pauper because he has not b^n able 
to find a buyer He has to seek the means to get over 
the d fficolty arising out of S 7 and not claim benefit 
as a pauper {ycrkt and Riih/i Knthna JJ) 
Pkem Kuuar V GirphaRiLAL 16 Lack S97- 
186 I C 789=12 EO S43-1940 RD 111= 
194DAWE (C 0)140*1940 0 A 245-> 
1940 OII.E 149-19400 WN 258- 
A.IB 1940 Oudh 208 
——0 44 Br 3 apd 2— Application for leave to 
appeal tn forma faupent — Older rejecting it on 
Moosirs report without hearing appi cant— Revision, 
SeeC R CODE B 115— MATERIAL IRRECUUSITV 
18610 170 

■ 0 44 E \—Pituperiim— Determination— Pro^ 

Pertp deerted in trial Court If can Pe taken into 
aetount 

Wbw a pauper plamliS wbo^bas partially succeeded 


includes an appeal and an appeal liieieiure lies ageiisi 
an order refusing to set as de the abatement of an 
appeal (A/z/gy) RaJU MUDALI r CHINNARAJU 
NaIDU B2 I, W 476=1940 MWN 1005- ' 

(1940) 2 bII,J 662 j 
— — 0 49 E l(ta)— Order refuting to record eom \ 


I ■ O 44 B 1 (Allsbabad}— Proceedings under— 
' Respondent if entitled to be heard on the merits of the 
appeal 1939 D g Col 3l9 RAM KaiLASII KUN 
WARlv IshwarSabaN ILE (1939) All 917= 
18510 406-12B A 32l 
— — P 44 E 1— Procedure— Re/eetlon ol appUen 
diving him epportu 


In the case of remands an appeal lesonly when the 
remand It under O 41 R 23 C P Code Itfollows 
ihil theiecan be no appeal from an order of remand | 


al in forma paupent 
ng the applicant or 
heard The refer 
by the Court of the 
to Justify a depar 
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C P CODE (1^03) 0 «5 R 7 ! 

n»bst»niU 5 t;Bt»!i<jr of lMnpiet*»«c« of of 

Jrdi« Act KTsTittd— Apjli itirn lot Icif* »o 

Fed«r»l CniM— ifti P itf—ir to ipf^ird for Of 
Cmnled— t . jh — ff 1 > ur.l 

tiiJ I itMfftpfcljtion Ki'r* frt>\ » RSMt^T 

or \rT '' 

(mO)2ULJ 170 

»!■.»>.» Q 45 li 7 ~^i:riiii « e/ iiPtf fi-r 

(t arttf-~/ur,iji « r //i{i Ct^n! 

TJie H sh < OB ! h»« no iuM*<J«ction w the ••«ne 

fv fomi'rms »evLt(l) lj»n »pptll»ni lo ibt r«»T 
f^nal ofjw-d he pen *1 previibftl l»r O 45 R ?, 

C P Cwlc {/\.tr C J tni 3/n4*fe/M. /) 

AKlMVt>D5M 44C\5W»20 

■ ■ o 45 & 7— Ijxeniion of lime for (utnietsinc 
iecBTity— } o*er f H jh Court— Irnj CounciJ RbIo 
J 9— ( P Co<e O 52 K <A{kin|p»n) t/i-jWi 
D c 320 I^UAiL riPCeni t MOiliN t!l III I 
1E51 O 819-12 Btt.S3»- I 
AIR 1940 BfcBS 13 (PB) 

0 45 Br 7 %n\Vl~Oritr ,etu,,ni It ttimd 

ttmt ftr itttnl tf i*Hr~AfUat ttFtdttai 

Ctart—n ii/i 

G»)tr £■/— The Federal Court haa no power to 
entertain any appeal from an order of the Ilijh Cooit 
refanes to extend the time for rtctiriAS l^* <lepoatt of 
pnotinjcori tn te»pe«t of «n appeal to the hederal 
Court and e»tn >i It haa ft ahcafl be alow to Interfere 
with the e*er«»e of the Itigh Court of Ita dtaeretlon In * 
Ratter of this kind 

Sti/amaa /—There lino retinonal power for lAtee 
fertnte with the otder And eeen If there la an •ppoa) 
the Federal Court thooU rot interfere with the non' 
earetaw of a tnetediieteiian lijr the IDgh Court snieaa 
loreeaneatiene of principe are ineolTed {Cteytr.CJ , 
S^aima» and Varaditkarifs // ) LACftWfiSHWAR 
PRASADSlfCKUta CiRDHaKI LaL CHAUWtURf 

IXJt (19403 K*f (r a) 1-167 I C 670- 
12 E r 0 S3- 1940 O XJl 800- 
1940PWJI 260-SrLJ 16-2lP«tl.T 509- 
l940MWJf 4e4-42PLB 513-GBB WS- 
71C;UJ S27-AJ[E ISWrO 26 

O 45 E 7— Scope— Prlry Coanclt Rotea R 9 

— Exiensjon of time for aecunty— Diacrttion of Conti— 
Ijmltj to powtf of Coort Stt 1939 Dig Col 3M 
ShankaRo PUTTaBai 165XC 4tO“12BB 237 

O 45 Br 8 anti \1—Afp*al Frdtral Ceu’t 

net admxiUi h Cturlaflir t^a»t «f ttrffiiaU— 
ProHiidtfn tfafptal ttftn Fidtral C«nft — If iarrtd 
■^Cm/irHmtnt if Iniia A<t S 205(1) 

Per Gutyer, C / — ^Tbe abience of any admission by 
tbe High Coart of an appeal to the Federal Coort la not 
a statutory bar to the prosecution of the appeal befoie 
the Federal Court The provisions of O 45 C P 
Code, are procedural p ovulona only, and ibe non 
cotophance with K 7 of that order relating to 1 ^ 
deposit of printrng costs does not necessarily oust the 
Jurisdiction of the Federal Court If a certificate snder 

S 205 (X) of the Const lotion Act haa once teen p»en ^ 
(Gtoftr C /, Sulattnan and VaradaeMriar, //)i 

Lachmishwar pkasad -V*-' 

CltAUDHURI ^ 

187 1 0 870-lSBrO 

mOPWJT Seo-SPL-J J5-2lPa«I.T W»- 
mOMWJf 464-42P1.E 6«' 

71 Olid 327-AlB 1940PC 26 
——{As amended In 1320) O 45, R 7 
applied to Federal Court af^aU— Time for « 

prinung charges— PcAvtrs of High o 


0 V CODBClfiOa) O 45, Bl. 

'Applcabiliiy to Federal Court appeals Jrr I93> 
Dig Col 331 l^CJIMrSlIISAR rHASAD SUKUL P 
• SRhlMRILAU 10 Bat 123-0 BB 1S9- 

165 10 sss-srxj (p U)1- 
J3RP 353{rB) 

O 45 n 7(1)— At applied to Fet'eral Court 

appeals — Date of the decree Meaning of AreJ93> 
I»g Col 320 LaCMMZ 4}I»AR iRaSAO SuKUt », 
flthltllARi I At 19Bat 123-OBB 159- 

1B5 1 0 853 - 3 TL^ (P XL) l« 
a2EP.353(rj5) 
— — O 45 E yt—JffliiaIttH ta fftfi Ctart iaftrt 

(ranting tf itrlifirale^/rrtea/anlr 

1 ale t? — hich has beets added to O 4S.C P Code, 
tiy the Governmmt of India (Adaptation of Indian 
Laws) Order 1937, assumes that a certificate under 
S 205 of the CoRitliatioR Act has already been given, 
and an appticacien to ihe High Coait under O 45 Is, 
iherctoee Iriegulat where no such certiScate hat beets 
gianied {Cerffr C J tSulaimanaad t'aradaeiariar^ 
//) Ram tKmiMi CtiAho lall Choouhurvp 
X iUkMKAjKAt ILJE (194D)Ear.{rO)62- 
18710 45S-12BJ'0 22- 21PX.T 405- 
GBE 498-X940OLB 263-52 X^W 122- 
720L3 142-1940MWK £85- 
1840PWJf 700-440WJW (FE)29« 
srx.j et-AXE 1940PO 25- 
(1940) lMl.a.(Soitp)28 
•O 48 B l-’Afp!icahliiy~-^AfflitetieH far ixt^ 
imtian »f axrard unJtr Baxihay C^ef<ra1tv* Saexetit$ 
All Vi2^’^R*ftrin<*—Camp<tta<f 
The condition precedent lot reference nntfer O 46* 
1 ii tbah the (^ort which refers St cither bearing a 
lit or an appeal in which the decree Is not aobject io- 
) appeal, or St beailng proceedings in exeeuilon of any 
such decree An application lo execute an award made 
under the provbions of the Bom^y Cooperative 
Societies Act, 1925, it not a toll or the execution of a 
decree In a asil,ao lhal, O 46, R 1 can have no 
apptlcailon (Arsrr, /C and Cebo, /) KARACHI 
Urbak co-orBRATiTTE Bank ltdo sahiboih 

XXB (19t0}£ar 411-183XO 609- 
ISES 6-AJB 1540SlBdlli 
O 46 B X—AppltisMttf—^Rttdnna—tVktH 
ea<"PAtnt 

O 46, R 1,C P Code cannot apply except in cases 
where there Is a pend ng suit or appeal in which the 
decree is not tobject to appeal {BraamFtlii and 
Divalia,/J') BABUBHAt VAMALCHAND tr HiRALAL- 

Vamalcmano 42 Bom L B 1033 

■O 46, B i—Queitien at leio arirtng durmt 
dx(mUan—/mrtidt{lt«H af Caart la make Rtlirtnce~ 
CanditiaHi 

In order that a Court ahait have jurisdicdon to make 
a Reference under O 46, R 1, C P. Code, in eonnec' 
tioo vfilh a question of law arising during the execution 
of adecree, It must be shown that the decree Itself vra* 
not snbjMt to appeal A second condition necessary lo 
give a Court Jurisdiction to make such a Reference is 
that the Court Itself shall entertain seasonable doubt on 
tbequestion to be referred If it hat come to a deSnite 
decision on the question, it has no Jurisdiction to make a 
t^mnee \Khuaihar and Lei gt, //) MANINCRA 
Hath Chose p Mahdar Biswas 44 C W K 1067 

O 46. E 1 — Stept~ktf<rdn<t ty Cturt afttr 

gtinng ltd tfeiitlm^^oMpefncy—Cntmai/iifj litter 
ixpritnnf (antrary tr/w irmght t»iU HtltctafUr ttt 
deeinan~l/fuffiiieirl griufid far rtfertnee 

O 46, R 1 C P. Code, contemplates a jyecd 
ptoceeding If a Court gives its decision in a 
fu»(tuiaM<ia»ai lanotcampeteRtto 
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C. P. CODE (1908), 0 47 | C P. CODE (1908), 0. 47. R. 1. 

matter thereafter under the rule. Where after the 1 322. Ranbjr PRASADf. Sheobaran Singh 
C ourt gives us decision on a certain point a Government 186 I.C. 885 = 12 E A 469 = 1940OLE 184. 

Je'ter expressing a T — ? " —Illne:s af 

Court is brought to 

act upon that vie ■ down once 

functus o^do, thl . 

presses a contrary • 47 R. 1 

say that it eutertai ' 

" ■ , stifled only 

wrong in the order 
Illness IS not a 

‘ •’ " ind Slide, /..V) 

■ ’ * ■ 1910 R.D. 602 

„ * ■ ^levi — Mtsiake cf 

adjudication. See PROVINCIAL INSOLVENCY KCtAProeedurt or law— If a ground— Inadequacy of semce 
S 37. 1910 M.W.N 420 \^"d tgnoranee of freceeatngs owing to faulty lerziee— 

■ . ■ ■ ^ )r law IS not a sufE- 

• Though a plea of 

• the a good ground 

' ■ "cution proceedings 

ough due to faulty 


0 47. R 1— Applicability — Second appeal- 

Review of judgment- ' ' ' 

<overy of material 

CODE. S U4 AND C . •. 

0. 47, E. 1— 

Court eanctlliHg arMralion and fixing ease for eta 
Jenee, 


Miaer o. 14 o/ tin umiit/ia i^iiaiii d.i a mv 

and future interest not granted— Dispossession of mort 
gagee decree holder under S. 35 of t^al Act— If a “dst 
tovery of new matter" ^ ^ i j 


used as a 'discovery' of a new matter to obtain under 
O 47, R. 1, a review of the decree passed under S 14 
/) Baijnath Mai ■ 

Singh. 1910 ALJ.632-1940 ' : 

1910 ED 498= ■ ! ■. ’ ! S’ ’ . 
0. 47, R. Grounds for retiew- *’ *'• 


' I ' ' ' ‘O 47, R Mistake— Nature 


I modified in leview. (Harper, s M. and Satke, J. M ) 
iNDER KUNWaR V DtLJIT 1940 BJ) 617* 

-n.n ' R B ) 200- 1940 0 A 1078*- 

1910 0 W.2r. 1074. 
• ► * I’ ’ lew — Competency— /sr/e 
' > Col. 323 Ram Chandra 

• •• 1940RD 72(8) 

• \ vlew-^Error of law— Lack of 

• e face of the record— Fit case 

I lor review, hee IVJV Dig Col , 323 VINRATA* 

I RAVOLU NAIDU S' VBNKATAKArrAMMA 

189 1 0.320- 13 BM 249 
— O 47, B 1 — Review — Evidence as to service 
to restore See 1939 Dig Col. 

. •* ' RULABEOINs'. SHAHZADl 

1940 BD.48(2) 

• I* ! k 10 41, R 2— AVrirsv onground 
•; —Granting of ,hy appellate Court, 

. * • i Gourf— Propriety. 

Where a Jadgmeut debtor filed a review application 


belief he | in granting the review apolication was entirely hrecular 





INDIAN DECISIONS. 


35f 


O r CODi:(1908). O 47.B l 
• 3 47, B Ke*le*~“Cio'ja«l« (or» 

Ssfiienl amcxinl* to Stt 1939 tin 

Col 323 llARBALLAt iRASADr /AGD tLLAV I R A« 
SAD ISBP 41C«ie6ZO 769-0 B.B SIB- 
ALB 1910 Pat 7 
— — O 47 R 1— Tfatot'’— Ibon 
flcmfn of quftti^'n tni ol fd in tftn/ic tine 
raised al eftlicani t tnxtan{e as the result af 
rrrone u» *nf*r o/ f 2/ rtn fc# 
granted 

ThtTr will I’f no finslil) to the ilrctsion of a 
Court if after jiidcrnent n pronounctJ Ihc par 
tie5 or a<!\ootcs are allowed to come forward 
and ll at a certain ar^imcnt w-as addreared 
or (Tiicn up m the course of the trial as the 
result of their not remembering certain malcnal 
fact* It will not correct to allow an application 
for rc'ic't in such cases \\‘bcre there 
lias been an abandonment nf a specific 
<]ue*tion tmohed in an issue wIikIi was 
Tai<cd at the instance of the r^aintifl m the suit, 
he IS not entitled to apply for resiew of judg 
ment on the ground that the aban lonment of the 
question irrxohed was the result of an erroneous 
\iew taVert by the plamtifTs pleader That would 
not constitute “sutficient reason" for a review 
under 0 47, R 1 C I’ Code. (Kunhs Raman, 
/) VeNKAVYA t hOtVAVAlAVAVA 

50 LW 903=:A.IR 1940 Mad 203 
■ - i-'O 47, B 4— d’ee// »/’— ‘/’wrr ef Cturt iurder 
O 47. R 4 describes wbat (be Coen should dojrben 


|C r CODC(190e; Seb. II, rata, ll 
•f eef/mte /tlfJ tf firhtt Hit /r^iJitg fee lusi ten 

■.ftmtemer 

I The Court has no juiiidictlon to appoint somebcxfy a* 
aaamplre t( the arUiratori differ, when the deed of 
rcfetence to aibitra ion filed by the patties makes no 


itffluttnH fer ixtimiim »f time^Order titenJing 
time maJe after avarJ—VatUtlr 
Pata 8, Seb 11, C I Code, Is vide enough to cover 
caicivuon of time after the making of (he award and an 
appbeation for esteiuion of time put In even after the 
award Is made can be granted The award m an arbi- 
tration was not made on the prescribed date and eaten 
slot s of iirne were gran cd by ibs Cuurt Tbe award 
wasaciaa’Iy written on 26-S 936, but tbeorder of Court 
aUowing the fast eatcnsion of time was made only on 
27 8 1936 though the application for extension of time 
wai pat In befote the sward was made 
t/tld that ihe Court was competent to pass the order 


•Sch ILPara H^Setfe—fmserefCeurl—Fni 



— oux il, Paras lauil S^—tieltmei ttarMra \ 
Uen by appellate Ceurt-^Award far aneunt eu exettt\ 
af iti peeumary luntdictioH^^alidUt af ariilrati»H\ 

pro etdmgt i 

A\ here an appellate Judge proper!; seised of (he I 
appeal and competent to make the reference to arbitra I 
tion h^ made reference to arbiiratioo the mere fact 
that the award direct^] that tbe sun payable by one 
iparly to the other was more than the pecuniary pitisdic, 
tion of appellate Court would not retrospectively, render 
all previous proceedings Inval d (VoMHg C J and Tek 
Ckani /) Ramisdir Singh V Mohindcr Singk 
19010 399«13BL 156-AJ.B 1910 Lab 180 

Sch ILBari 1 " e " .»• -i- 

iR 7 SeeC P. CODE 

— -Sch II Bara « • 

arbitrateri— Power of • 

Y D 1940—33 


lAKHrlKAU n RlhHINbliAND 
, LLB (1910) Ear 34-190 ro 880- 

A IB 1940 Slad 190 
' ■ — ' Seta II Paras 14 asd 15— Enor In law- 
interference ^ee J939 Dig Col 324 RachuPaTI 
DOTTW Rail COPAL DUTT 1871.0 80- 

12£d 646 

— —Sch II Para 14 {s)—Takintefgnerraneout 
view of tern by arbitratorSF/un renders an award 
UaUe t» be tel aside 

An award of an arbitrator cannot be set aside 
merely because he has taken an erroneous view of the 
law What he most not do is to lay down an erraneous 
• of law 

■ es on tbe 

■ Where 
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C P CODE (1908), Scb II. Para 20 


O F. CODE (1908), Scb H.Fara 11 | 

the arbitrator, the arbitrator U entitled to deade 
dispute between the parties on his own vie'ws o! ri 
and wrong and be need not follow the ordinary a^cep 
views of law on the subject {Zta ul-Haten t 
Ycrif,/) PhoOLChaNDv MOOL CHAND award — Limiit. 

189 1 C 314 = 1940 OLD 446= ' 

1910AWR (0 0)327=1910 OA 629 = 

13 RO 68 = 1910 0WJT 670= 

AIR 1910 Oudli 405 

—Scb II, Para 14— I The question of the existence oi 


omission of a 
does not vi 
Chani,/') 

190 10 S' 1 ■ ■ > 

sch : . . ■ 

itvin dtfferer . , 

Where an award has clearly dealt 
matter of the suit referred, the mere fact 
given by the award is different from wl 
clamed does not mak' * 
that It went beyond th 
and Tti Ckaad, / ) 1 ' ' 

Singh : . • 


I . 


- 8ch n paras 16 and 16— Conitruerion— 
Decree based on award— Appeal on ground that tJecree 
la invatid— MaiQtaloability St$ 19^39 Dig Col 32S 

Rauhsylalp Kankai Lai 185 1 0 62= 

12 RP 

“■Scb II, Fata 1^—Const action — ** • 

otherwise invalid '—Meaning of— Scope of 
Objections to validity of referea e— If compe 
1939 Dig. Col 325 Kishinckano v Tari * • 
IL.R (1910) . . 

■ Sch. XI, Para 15— D/ey m frpnrunane, 
eward^Righti ef fartiti I 

What is necessary in the case of arbitration is that I 
once an arbitrator ii appointed, the parties to the arbi 
tration are ■ • ■ • ' * 

be proceed ■ ■ * 

unexplaine ■ ' , s • 


\Puranik 


flcb 11, para 15— irv/r— // ixhauittvt v / 1 
grtimJi for retting atide an avs 

Vn arbitration award cannot ' i • ' 

tp»cl&e grounds given In para 3 . ! •■ •' 

If this is not done. It could not I" . • . ' 

plea that it had become Infro • 

I’ARTAPv BECHAN 


absence of Jurisdiction should be decided in accordance- 


WPottoc/t and Dtibv V/ » YkshwaNT KAO 

. : ic 55 o= 13 rm' 5i= 

. AIR 1940 Nag 191. 

• I ... tward tnadmitnilt itr 
• rmp and regtstraUen-^ 

Decret Atred an Ike award— 'kdmrtiii/ity^J?eer/f' 
not reproduetng ttrmr of award— Capy af award— 
tf admtruite to undentand deirre 
Although an award IS not admissible in evidence for 


it« a Lat i<*Aaaf IviuLaii lur 
-Scb II. Paras 20 and 2\— Award partly 


ade 1 




• arable from 
I there Is no 

■ Court If 
• • no power to 

■ without Its 

■ , the award 
lere by the 

• • ipowered to 

the parties 
nc wrongly decided 


1 . . S ■ 

Scb. It. Par# 16— \rb ■ : 

same as that of Commissioner — Distinction See 1930 
Dig, Col 326 RAOHEYLALt KavhaiLal. 

18510 B2-12BP 267. 

• Bch. n. Para 17— Reference to arbitration — 

Power of guardian mother of minor *' 

Col 326 KACiiurATl DiriTr Ram C , 

187 10 80- 

— — Sch n.Par# 18-Siar of suit- . 

Court— No diflertnce arising before suit— J^rence that L 
contract is Induced by fraud Set 1939 Dig Col 327. j Judicata 


A lot lUluLab 24 
—Scb It.Para Award— Reference to Court 

—ft eompuUtry or only optional 

Where an award has been made, it Is not compulsory 
nnderpara 20ofScb If, C. P Code to refer it to a 


•Scb 11, Par# ifk—Deeree on award— Kao 
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O r.COSCClOOS) Sen U ran so 
The contmiion that a <5crmpa«eJ not In a toll but tn 
proceedinp under Sch II.C T Code doei not operate 
M rt! tmJitata has no force The decree rUc* eflfect 
tothe ae-ard a~id mu't beheld to be as Undinf on the 
parties as any other decree pas*cd in a salt ahether with 
or wiihout consent {Bktit, /) IIaSS KaI a ' 
AMarChasd 42 rL^ 77“ 

AJC 1910 2^ 107 
Sett II Faras 20 and 21— Reference to aiM» 
tratlon by company— Award where to be fi ed St* 
COMPAMtS Acr s 1S2(3) 44 0WK28S 

Sch II Para 20 (2)— Jarisdictlon— Application 
dea^inR with propeity situate within Jorltdiciton of 
more than one Ccwrl—Fornm— Procedure as toiolts~ 
Application of S !7 C P CODE, S 17 

11910) 2 MJi 7 &20 

—Sell II Fsraa. 20 and 2\—/urtiJiciltn 


OOfitFANIFS 

"" Sch III, Fara 2—Prcfirly unJer manatmtHt 

af Ctiltdar—AhtnaUaH iy {uJtmenl dthter — If vaid 
at ^dahlt—Sal* and ttth$tqutnt actiftanat ly CalliHar 

An ahenaiion by a Judgment debtor whose property b 


p^iy snder the managementof the Collector before 
the date fixed for sale, to the decree holder lilro*elf 
and the Collector accepts It and sale deed Is rrgistered 
thereafter, the tale Is srold In as much as the Collector’a 
powers had not terminated before the sale became 
efleciise and the decree also had not b«n eztingui 
ahtd h^them (My»/f, /) ShaLACRAM r SK. 
MANNO ^ _ _ ^ 3910 N L J 616 


wiioie*hearie(iiy tiy the award «hl 

pass directing the delirery of 

partners and also the roles and • 

frame In connection thtreaiih 

the arbitrators directed that th< 1 

handed orer to one of the partner 

partners should not only pay wba 

ihonid execute release deeds In 

who was to have control of the bt 

ao doing nithln a stipulated time • 

who were m default was to pay t 

the business at Rs 1000 


“ ui.*. " I — Articles of Aesociation — pi 

acting not for himself but mere •* • • — 

and that the award had gone 
reference is Incompetent ( Vj 
f U PO Mya 190 1 0 713- 
Sch n Para. 2\—Deertt 

award— Afptal an graund that nftt • , 

tt invalid— If lut ■ 


lUlIUAN 


'Sch II Para 2\~-Partitl tignmg award— If 
can ftek kelts in If 

Parties signing the awaid shoold not be allowed to 
pick holes in It {Oin AlakamtJ /) KANSHI RaM 
V IlARNAli Das ILE (1940) Iiah 693“ 

16810 493“12BIi SSl“AJJt 1940 Lab 73 


'1 » Hhd* 4 d I 

AIjI IwOAU 490 
. ■ -Dipatiti by cmflaytci m Bank at lecuritr— 

Hdtnr* «f 

aVhere certain cash depont u made wnh a Bank as 
secimty for the good briwvioor of an employfc the 
amoant b received by the bank on a speafic under* 



359 

COMPANIES 


THE YEARLY DIGEST, 19 jo 

I COMPANIES 


3C0 


\id«d that l( any member failed to pay any call or int< 
talment on tbe day appointed ■ * t .• 

a notice requiring him 10 pay ' ■ ■. 

that the notice shall name a < - , ‘ 

and shall state In the event of ^ e i v^e s ..es 

would be habi* to be forfeited A third article provided 
that 1 ! there was non*compliance with the notice, that 
by a resolution of the directors a forfeiture shall be 
eSected of (he shares in respect of which non-payment 
Is made A fourth article direrned that notice of for- 
feiture should be sent Two shareholders of the com 


I pany — Pnas winner — Sureliei giving security to 
' “"a* ‘ ••••-• ml and undertaking 

• • * ■ • 1.1 giving Iheir own 

• ••■■•I- ■ ■ payment— Default 

. * ■ ■ , ■ ■■ T amounts doe to 

rorelies under their tickets towards subscriptions due by 
defaulter Set 1939 Dig, Col J23 SUVOARA\ARt 
OA*e» K MASiIVER 166 10 297- 

12 615 

— Maitacrmtnl —BMri ef ma'tagemtHl—F^Mr 
la frame ^e//gatef la SMrJ-~Cratuity ta 

4 X amflaret in laiti net ectered tv tv Ijvi—Pe^er 


lesuiuiiuii 

that the corapan 
persons as shareholders, 
to them, It most be held 


tbe General Body acted witbm 

• of Auociation, any act done 

• management of tbe Company 




ua.LVv lOUls 


Owwirr 
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companies 

tami of monej for rarlocicip^n'o* tnJ the trrtng^mnt 

vat ib«t the CTfdilor thoald didn't httAdrance* from 

thetpnntnx ehar|:n and the companjr vai later on 

voand ep, it «ii Ar/./ that the cted tor had agreed to 

pay only the balance dae Irom him alter hW adeancee 

had been dedorted from the fpinntng chargei calmlaltd 

at the Agreed rale an 

o*lyU the balance • • 

fatoor (/fSil ■ 

Hl r OrriciAL 

ASD WtA\ ISO Mills t o Itd I 

1910ALJ 626-1910 A wn. (nowse - 1 

A.IB 19 10 All 490 
— .Wind ng op— Debt doe by eornpiny ror payable 
rv s«-oS againit debt doe to company — 

Debtor of company taVIng auignment of debt d<e by It 
—Claim to aet -off agalnii debt doe by him In liquidation 
proceedings — Sattainabiliiy— If frandnieni preference 
i’celWDg Cd 323 As tsTARAMAS a OFftCiAL 
UOUTPATOR T N 4 Q IltSlC 
187IC 531-12EM 730-AJIl 1910 Mad 167 
inding np— Ijqqldalion of bank— Set off— • 
Joint and aeparale debt — rrinap’e— Indltidoal orcr 
draft accoont and Joint 6ted depoett accoont— Claim* 
In re«pe« of. when can be retoff Su BANKilt and 
Customer 1910 comp Oaa 62 

COMPANIES ACT (VII or 1913) Ss 20*0(1 81- 

AmimlMtHt tfarlKln »f attfenlifn—Faifit'* tamm 
/i>n futiUaitt/amtnJmfiili" unUr S 8t— // 

* 

M here a company amend* the < < ' • 

under S 70 by a iprclal resolation • * 

In the notice ondei S 81 that the • * 

nent of article* *ra* to come op ‘ 


number of director* should be not leu t •• 

more than seven 

that a lesclailon at a general • 

the number of direcloia should be incre ' 

than seven was vabd and no special le * 

necessary (If^rr/ow y) ToPAbDAS tr 

Electric Supply Co 190 1 0 551- 

1910CompO 1S3-AXB 1940 810(187 
- ' 5 21—Arlieltt—If temlilnit (cntrartj 
According to S 21, the article* of association are 
binding on the company a* well a* on the member* 
thereof The articles constitute a contract lalir u 
amongst the shareholders and where the arlicl's have 


COMPANIES ACT (1013), S. 88 
■ - St. 23 *nd SO (D— "Allotment of aharea"— 
Proof— balvcTiber for shares In tnemorandDm of asio 
elation— UaUIity of— Abserce Of resolution allotting 
sham— ESectof .Trr 1939 Dig Col 331. SyKSMO 
DttAX. LTD V NANUAhTUTHU TTLlAl 

18510 712-12BM 674 


freftr imtirummt »f /raru^re— Ultia vlrea — vf 
tiim 4f r#Mpti«r— f/ga/rtf— A«g4/ if memSfrt at 
tkanielJtr—If aftdiJ 

The petitioner who wu ■ shareholder In a Banking 
corporation was espetted from the membership of the 
corporation by a reiolutloa parsed at a gmeral meeting 
wilder the Artl le* of Association for wrongful conduct 
On the date of the said resolation, the company had 
no power under (be Articles to deal with the share of 
the expelled shareholder Subseqaent to that, the 
compaiiy altered Itr Articles by making an addition, 
bat notice of the meeting at which the Articles were 
changed waa not given to the petitioner Under the 
amended article, the company oooTd In eSc^ force an 
eipell'd member to sell bis share to any person at a 
price which Is 6zed nnder the Articles, and the com 
; pany would be able to authorise a director to sign the 
necessaty transfer Inslremenl on behalf of such trans 
feror if he failed to do so Sohseqoently the company 
. snoie to the petitioner aiatmg that bis share bad been 
transferred to another and a cheoae for Rt 70/ was sent 
•• • * I • • > , Mitioner wrote 

• • * and said that 

a a . • a , d did not do 

• . .e . .e . S 3S(1)<«) 

• , ‘ * • of the share 

tegisttr, 

//r/y, that under 5 34 (3) of the Companies Act it 
was not lawful to register a transfer of shares in the 
absence of a proper Insiiwmeot of transfer duly stamp 
ed and executed by the transferor and the transferee, 

• • ' nfer 

• • • the 

••••*• ■ lira 


the powers of the i%inpany at the date when the peti 
tloner was purported to be expelled did not empower 
them to deprive hm of hi* share and while be remained 
a shareholder be must also remain a member, it must 
follow that the resolution of expulsion had no effect 
and the sale of his share In Uw could not be carried 
oat (4} that the petitioner never ceased to remain a 


the members 
the regt 
he '' 
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COMPANIES ACT (1913). B 66 

Madhava Rauachanora Kamatii V Canara 


TION Co LTD , IH l*e malUr c! 

18610 131-12 BB 2C6-* 
— — S 78 — Notict of m<tting-~C»t 
It 13 trne that a sharcholier is cni 
adequate information as to the busine 
ed, as S 78 in fact requires, but ii 
that unless the notice of the meeting 
necessary to meet every technical ob] 
be raised to Its validity, the meeting 
of such notice mast 
DAS V YeOTMAL 


OOUPANIES AOT(igi3),8 163. 

I under the Arbitration Act. {UhUt, J) LVALLPUR 
avk. Ltd r jAi Gopal. 1901.0 ne- 

13BL 132-AJB 1910 Lab 97 
— ■ '3. H2—Stfft—Ariilratian toUk titttrvenlien 
f Camrt—A'lilrjnoft A I — /f opfhtt 
liie scope of S 152 of the Companies Act Is that the 


9s 81 and 20— Amendment oi articles of asso- 
ciation— Failure to mention question of amendment In 
noticennderS 8l— If fatal St* COMPANIES ACT, 
SS 20 AND 81 AJ.B 1910 Lab 213 

~~ -3 ZZ^~Povtr ef temfany m gimral lutrtiitg 

to gfipoinl addilioKal dirteton—lVAtn treludtd 

One of the article of as'o lalion of a company pro- 
vided as foUoTS 'The directors shall have posrer. at 
any time, and frost time to time to appoint any other 
qualiSed person to be a director, either to GU a vacancy 
or as an addition to the Board, bat so (bat the total 
number of directors shall not at any lime exceed the 
maximam namber fixed by Art 93. and any pei*onso 
appointed shall retain fais office only oniil the next 
following ordinary meeting and shall then he- 
re election' 

fftld, that the ordinary povef of the c 
general meeting to appoint additional director* 


* ‘ • ' As the Indian Arbitration 

• arbitration Kith ibeinterven 

the Companies Act does not 
I dorm in the said Act to be 
loiiuaeu in lueiase ui such arbitration even If a com 
pany Isa party toll (flfil/tr,/) East CesCAL 
Bank ltd v jocssh Ciiavdra Baseriee. 

IL.B {1910)2Cal.237-44CWN 828. 
3 162 (S )— — Rtftrtn tifariitra- 
tten if eomfjny—Atcard, wkire If ie filtJ—ArittriUiot 
AtuSs 3,4(a)-»^/ll(2>— r P Cpdt,Sek //,fiaraf 
30aW21 

The concluding words of S 152 (3) of the Companies 
Act * in pursaance olfkif Act ’ mean that the protisions 
of lire Arbitration Act except S. 2 thereof, would apply 
to all arbitrations in which one or both the parties are 
companies irrespectue of the /erv/ of the sabject natter 
if lit ffrtt and ilftet of fit Cfnfiamtt Act, and the 


101— Application monty not patd— Allotment 
of tharts — Powfr of dirttiort 

S 101 of the Companies Act does not forbid the 
directors to allot shares to applicants who negfect to pay 
- ispectus once 
although It 
empowering 

iPanciridgc, /) i 

Ltd ./nre ! . 

18810 468 : . ■ • ■ . 

-3 103— F 

If renders shares 

Col 332 ViSHt ■ ■ ■ ■ ■ • • 

LAND CiNETONi ' ' . *• 

Ss 141 A 

There is nothing in the a teal terms oi 's 141 A or j 
ofS 137 of the Companies Act to Jastify the inference j 


ths High Court or the Court of the District Judge as 
the case may be {Pliltrrand l^g*,//) jHtRlCAHT 
NATIVE Tea Co LTD r D GUPTA 

ILB (1940)1 081.358-18810*143 = 
12B.C 661-71 OLJ. 62=1940 Comp 0 66 = 
41CWN 285-AIB 1940 Cal 220. 
3 153— Jfnty of Conrt—Schtmt approved if 

I t t . t J , If s i, ^ J Ky Court 

ors of a 

• Indian 
5 bound 

• 'ourt to 

■ are fair 

reditors 

weight, 

uui lueiu may ue more important considerations Where 
the resolution approving of a scheme is shown to have 
Vm- — -* - ■ « — jiog statements con 

f the creditors of the 
hereof, and circulated 
. s before the meeting, 

y insolvent and the 






t depositors, and the 
>, and where besides 
ful and unauthorised 
ny’s officials justice 
jving of the scheme 



IXDIAN DCCTSIOXS. 


COMPANIES ACT (1913) 8 IM 


companies ACT (1913). B 195 
I Ingiip petition, It tbac S |85 of tbeCompan^’f 


- . I, I .L. and rtediton Ing up petition, it «at tbac S 185 of tbeCompan;'! 

I • ti A’riikn»rvimt Act ctnpowertti the Coait exerdtlng jarl'diction bnder 

Or^ANt AMUAt- tbe Act to reqslie contribctone* and certain otberi 
, • • C39<" to deliver np money, etc , In their hand to tbe Ilgatdalor 

A ; ■ 1 ' ;e- 

■' -a \^-ljah!ttjef • ■ . i « • *. ‘ ■■ . i' 

Vmtni talh j mentioneij in b US ot the Act and that hence 

b l<6of theComranieaActcreaievanewliabilityaajtheCoiifl had no JerMiction to paM orders for tbe 
repinU rhareholdeTS to cwiHi»Mie to theaisetscl ibe|pajmenl asked for by the liquidators {AUffP.J) 


LEE (1810)2CaL 175 
- S 171 — Sml fled eifjamsi eom/ony swhic- 
qicnt to tnndinq t»p order— Leer e to tue not 
cbtamed—Po^er of Ce-url la disrim iu\t on tn 
lerlocitlory of-flieattnn—I er e to eontxnve smt—lf 
eon he cranted 

I! a.{ter an order (or the SMtidiag up of a 
company is passed, a suit is instituted against 
tbe company svitbout obtauung lease to soe 
under S 171 of the Qiispantes Act, the Giurt 
has inherent iunsdiction to dismiss the suit 
rocompetent oa an interlocufory apphctUca t 
der S 171, the windiag up Court has no jur 
<iictioo th* pU.fii.ff lets* to fftntinue 


I e/j/m tet atf 

There U nothing In S 186srbicb can reasonably be 
coAStraedaiB general deprivation of contributories to 
companiea In licoidaticn of the tight of set ofi 
C / 1 G4ng» Aati and UraiKd, VzSAKtS BASK 
Ltp V OrficiAL Liquidator. 1910AE.J 826- 
1910 A (H 0 ) 639- 
I A LE. 1910 AU. 81-1 (T3 ) 

I— —9 186— Order onder—lf a deoee witbln the 
I neaniflg of ibst vord in S 7j, C P, Code See C. P, 


_ . , “* *•' I try wayoi a civii sun iii Haiiu lue cui iiiuu wit » 

“ --Sb 179 asd 163 (6h-Conitruetion and a*'***— * • 

Company— \tinding ep— Permission to liquids • i 

sell properly for price not less than a died 

Contract of sale by bqaidator for sum in exc ■ 

•lipoUted price— 'Sanction by Couri—San'twr a 

f' SJ95-«V;,„ ,/■ 

Court— Inherent power to revoke lanction See 1939 1 

1S01C67-J3EMOT.I • .ho’p.,tb« ot Th= .took-,, 

1910 MWjT 681 ^1 ^ ^ oopany by one of the defend 

Liquidator applied for the 

— 3 179-~£»rv/rfj/»r— . , of tbe assets of tbe company 

4f~AHlk}r$lyt«tnJarteprem f n , <>—,;•« >«>«i auu lu (IH. peiiiiui lu v^npoit of hiS application. While 

iyittaidaier—Permtiithher « »«'• • .i , - ,95 of the Com 

The I , ' ■ ■■ by such esami* 

*he • e , conspiracy to 

statutory m IT •• • - • 1 .. 

abkCnce ci a sutnto-y provision perm • . • ■ ' • • 

tioa ^ ^ . , 

PteU, that tbe indorsements of • , , • • 

notes by tbe agents appointed by ibe bqaidatorscoo J ttelJ that la tbe above orcoinstanees, each of the 
veyed no title In law to tbe assignees I defendants was entitled to have a copy of his own 

Aleli further^ that no subsequent ratification of such I deposilion opon bis couccelucdertaking on bis bebalf to 


-3 195—CaPiri af depattUani— Right af dtp<h 

nenli 

A suit was filed by the Liquidator on behalf of a 
' the purchase of the stock'in 

. • ompany by one of tbe defend 

Liquidator applied for the 
. of tbe assets of tbe company 

auu 111 (iH. peimui 111 '^Lppoit of his appHcation, while 

.•**.* ■■ by such esami* 

■ , conspiracy to 



aS? 

COMPANIES ACT (IGIS) S 200 
SUNIL KUMAR CHATTERJI 

ILB (lOlO)lCat 28-41CWN 612- 
AIB 1010 Cal 4S8 

Ss 209 and 209 A to U^CreHten' ti>lunt»ff 

winjinp up — Provisions tiei tompluJ mth—Prtttittrt 
to bt foltowd 

S 209 and S 209 A to II of the Companies Act make 
provision for theprocedore to be folloaed In a creditor’s 
voluntary “tunding up" If oning to an oversight these 
proviMons have not been followed in the ahr'ing up, the 
best course to adopt will Ire fnr »t<r 
a meeting o • 
notices of Ih- ■ » 

creditors fort . 
of the 
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the manner « ■ . • 

a notice unde • • . . 

company sho • . . • • * • 

of the company 8 atlairs together «i»t> \ •< 
creditors of the company and the . 
their clainis to be laid before suci • 
and the directors of the company , • 

their number to preside at the said meeting 
meeting the creditors should consider the 
nominaucm of a liquidator under S 209*1 . 

appointment of a committee of inspec •• 

S 209 C, and other questions dealt with in Ss 209 1) 10 
H {Loot muums J ) 1 tCHT OF ASIA INSURANCE 
CO , LTD ,lHrt I L^ (IfilO) 2 Oat 326 

' “ 8 ZIB—Pifit to epply^Compjn/ in voluntirf 
lupuidation—ApplKatien iy Ptpslrar of Joint Stook 


I COMPANIES ACT (1913), fi 221, 

TOReOf THE GORAKHPUR EttCTRIC SUPPLT CO, 
ITD r 51PMENS(IM)IA). LTD 

1040 AWJl (nC)4gl-191QALJ 739- 
AIJl 1910 AU 614 
fl 229 — Cemfony— JVmding up—Deitor of 
tompany kjxjtf eross ttaim against fomparty~Surrty 
for dtitor alto tlaim against tompany— Pigkt of 

dtiter and surety to sst off— Mutual dealings 

A debtor of an Insolvent company in respect of whose 
deU there Is a tureiy is entitled to let off agaip<t the 
-r x., o ' .• * 1 . _ , loneys doe 

- ■ . a_**vis entitled 

• • . , • . . (je company 

• • • , - .A debtoe 

a s . ■ r ■ ayairst the 

. - , ■ . . . . e company 

.* •• '••■I- • ' .■ ■ •■noneysr'ee 


I .t. 




moving a voluntary liquids' 
liquidator for a Compai 
liquidation (A'nn/d / 
Travel Education • 


‘ »• ■‘■M of another 
■ ••••,• , m I and he has 

• •• . ■ ednes* to the 

. • • . ■ ■ / ■ ■ obligation to 

r • '» le which is 

«•••,■ • . • 'urety wbo- 

«... . , , • • company 

• • • . » ■ • • rpany may 

therefore eet off one debt against the other. iC/nf/e, 
/) Sundaravaradan r OrPiciAL Liquidator 
T N B SUBSIDIARV Co 19S9MWJf 1231- 
AIB mo Mad 206 

■ 8 229— Company— ll'indmg up—Muneyduet^ 

mk frtm caitomer— Money due ly bank on ateount 1* 
• tmeof lAat ev’lomei’ and unotAer lerntly— Money m 
inlaeeonnl solely belonging to enstemer—Pigkl of trt- 

It IS no doubt true that where there is an amount due 
a bank payable by <4 In his individual account and 
,a,a the bank payable to ^ aad ^in their 
the two accounts cannot be set*oif, but i£ 
' hown that though the account is in the 


/nr. 

“ S 227 (.2')—yalidaiion of ■ 

Principles upon luAicA Courts shouta 
As regards the validation of paym 
(2) of the Companies Act the Court ui 
date payments — j » i. l. 

|>rinaple to I 
whom money 

winding up, sh ■ . • 

ceptions in favour of those who have priont 

express provisions of the Act Where . 

payments are made to some creditors by ih 

or its officers it is acting against this rule 

the other hand the business of Che company is 

nued in good failh either because it is hoped that 

not be necessary eventually to wind up the comp 

'beuuse in the interests of all concerned it is betti 

the company should on being wound up be transferred I 

as a going concern* it is nece'sary for the c< ' 

enter into various transactions and it would b 

ble for It to do so if it vras not able to make 

fers Though no deGnite rule could be laid 

govern a' '» -• l - »• •• 

amounte • 

winding p a 

Creditors ■ ■ 


Ibalance to be stinck between the two accounts Whether 


J 230 A {Jiy—Diseretion of Court— Appheotscn 
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COUPAKtCS ACT (1013). B 231 . 

BAVK or Northern IvptA. I-td . Lahore. /■ /I* | 
mattrref. lUlO 314-1 . 

8 254— • 
tntrrt^ at ftif(rrnti»l (talm nmifr S 334— ‘ 

Trait mooiw ire ftiureiy outside the luj' • ■ 

do not rest in the liqaidator as asset* Trest monies I 
rerer become assets of the compsny N' here cettain C. 
r. Notes «ete deposited in a Bank as senrli; for the 
Eood condact of an empIoTte and on llqnidation, it sra* I 
foond that the note* in qaestion «ere not traceable but j 
the liqaidator had entered the name of the depositor in 1 
the list of preferential claims andrr S 234 of the Com' I 
panics An, it ras be d that it amoanted to an admission I 
that the proceeds of those notes «tre Itidaded In the | 
Bank's "i. *!■ •• • 

liqolda ■ • • • 

. . t • 

KRISH' s • ^ .SR - 


COMPBOMI8E 

Mtrtntl, /.) NAYAR MOOtRN BANK, LTD , PAL- 


— ■ —8 292 B— Scope and effect of—Company— 
Employees' ProTldent Fond depositetl In Bank— Liability 
of Bank as IrasteeR^'Eatent of Stt 1939 DIr.. Col. 33S. 
LastTaniore esc. Employees' rcoviOENT 
FusDp. ornciAL LtomoATOR. T. N & Q Bank. 

ALB 1040 Mad 384 

OOMPBOMISB— ra»t/rm/m/rrrrr— Sn/f 4/ miner- 
I0 JttUrt il tfiJ and not hndmg an Atm-— Pleader 


S 277N-Scope and object of-Omrt not -^Conoent deeret-Ano„nl fayahle tynttalmenU 

satisfied as to Solvency-Order for suy. If can be passed elante-EzecUne ConrU if wtU grant 

See 1939 Dig, Col 338 BenareS Bank. LTn. In . . j .1 . >. m u 

tAe matter of. ILE (1939)411 938-18510 388- Whereby a consent decree the decree-holder has- 
12BA 317(2) ae'*^ accept by way of certain Instalments an 

c «o«».r»\ D > . . . ^ * amount less than that which is artaally dne to him and 

— ~S 262Sil^Sa„AtaA,ngeatA Jeenretr from ,h„eba default clause In the decree, lime will bo 
employee/ and dtpounnt tame in uMuled hank~- . j _ j . i.„ .t„ r..— « * — 


employees casn secuiiiy was iiepusiim tiy mat tuna 

in a scheduled Bank which subsequently went Into liqni* — ■ Content deeree~^Appeal, 

dation. The depositor bank claireed priority in re»pect Whereas the result of an agreement betw«n tbo- 
o( the depo‘lt on the ground that the amount bad been pailte* which is intimated to the Court and recorded by 


deposited fora specific purpose 

Held, that the depositor Bank held the 1 ' • 

special purpose and was required by Stats 
therein in a scheduled bank, and that 
bank was not a trustee, though (he dep . 

trustee. The po«ltion of the depo'itee b. • ■ 
that of a banker keeping an account for a cusiuiui.i 
and therefore the depositor could riot claim any prtonij. 

• The relationship between the depositor and depositee 
was only that of creditor and debtor tboagh the 


lit, the Court is inrited to proceed outside its ordinary 


1910A.W,B (BO)eO°AJB 1940 AU 190. 

^Content deeree^Bimdtng force^Party gtvtng 


depositee having notice of the trust could not be a party rtght-If hotend nAen luiieguenlly a Irantptrei lA 
to a breach of trast by (he trertee, {ItaeA. CJ andX had rtgkt. 

Y. D. 1940—24 
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COMPANIES ACT ClOlS) S 200 
Sunil Kumar chatterji 


lCOMPANIE8ACr(1018),5 231 


S3 : 

winding up 
'o bt (ellmtcd 


util tuuiAc lu auopt will b« lor Ihe Loarl to order that 
a meeting of the creditors should be held and that 
notices of the meeting should be «ent ly post to the 


I TOR« OF THE GORAKHPUR Cl rCTPIC SUPFtT CO , 
StFMEss(lsniA), Ltd 
1040 A WJi (n 0)404-1010 ALJ 739- 
AIJI 1010 AU 614 

1 220— CVw/tfwy— It'iudiuf up-^Dthter cf 
ttmpany kaitnt tren elaim apulntt ffmpdnr—Sur/tp 
frr dtUtr ati» hditHg ilaim atatmt tempany—Rtt^t •{ 

• •■••I - •• • ■■ igainst the 

moner owing by the debtor to the company moneys due 
to the debtor from the company, and a surely Is entitl'd 
I to set off In respect of his obi ration to the company 
* • ' A debtor 

“ ' ■ '■ • e ■■ against th' 

• ■■ ■ ' . <■ e ecmpany 

“• ■ . ■ noneysdoe 

***• * ■. • ' him to if* 

* • of another 

* • • • . . . . . I and he has 

**.*••• , ■ • ■ n««a to the 

• * ■ ■ • ■ ■ iligation to 

* • • ' ■ . ■ ■ • SB which IS 

• •• • ' 'urety who 

• • p • company 

* p npany may 

• • • • iGtnllt, 

/) SUSDARAVARADAN r OFFICIAL LlQUIDATOE 
T N 0 SUBSIDJARV CO. 1959 MWJJ 1831- 
AIB mo Mad 265 

— ' 9 iVi^Ctmpanj^Windinp up—RltMtydutt^ 

bank /rtn tuittnur^filenty dut by bank «» attauntiir 
i$antf af that tuil»mtr and anrthtr /nntly^Affnty in 
letnt aetcunl tgltly bitenfing t» tuihmer^Rigkt tf tel 

t/r 

It IS no doubt trae that where there is an amount due 
to a bank payable by /f In his Individual aerount and 
an amoont due by the bank payable to <4 and if in their 


rn J ) I IGHTOF ASIA INSURANCE 

CO,LTD,/«r/ I tE (1940) 2 Cat 325 

•——a 2ie‘-Rigkl If cpply— Company Ift xoluntiry 
l^wdaltan'-AppluaUaii by R/gitirtr ef Itnnt StMk 

anckkir by Cauti^P/aiulatnali/i/y 

eahaostife of the 

Repstrar of Joint Sto k Companies has no bteui itandi 
to make an application to the Court for an order re 

“,°Sto7o,"Tco5?‘'" 

liquidation {.Kama J . . ... 

Travel Education ■ ' • . ■ 

In re ... 

S 227 {i)-Va 

Prlnctplttupnu-aheh C 
As regards the validat 

(2) of the Companies A».i, mi. i,wuii him usua j .a. i 


the company should on being wound up be transferred I — — S 230 A {5y—Diierelien tf Court— Applieaticn 
as a going concern, It is nece'saty for the company io\fer reseungit ef tentracl—Afaintainaiilily 

luld be impos I »» j c "V" • rri ■. r- I _ J .a 

sake any tran 
laid down 
would i>ot 


amounted to no more than the paym 
was due to one or more creditors 
winding op petition if that would re 
creditors who should be treated eqna 
have been paid {Alhtp, /) Ol 



INDIAN DECISIONS. 
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C0S1PANIE3 ACT (1923). & S31 
bakk of Northern India, Ltd . Lahore. /• tit 
msttrr tf. 1B5 1 0 314 - 12 E L. 274. 

. . 8 234— T'nirf memtt^Dmtt*tranu—CI«*m 

tnUrri ci fuff rrnlitl flalm utjfr S 
Trust monies are entirely oat<ide the liquidation and 
do not rest in the hqaiJaior ai assets Trust montea 
rerer become assets of the company tiere cetlam G. 

P. Notes were deposited in a Bank as lecnrily for the 
good conduct of an employee and on liqoldation. It was 
foand that the notes in question were not traceable but 
the liquidator had entered the name of the depositor In 
the list of preferential claims under S 234 of the Com* 
panics Aa it was he d that It amounted to an admission 
that the proceeds of those notes were included in the | 
Bank’s - • . a* ■ -.i 


Htrtnll. /.) N'AVAR IfODtRN BANK. LTO , TaL- 

qmatp. OrriciAi. iiquidatops or the travan- 
CORE National and Quilon Bank. ltd. 

B2 L.W.612-I810 M.W.N.103G- 
(1040) 2 MLJ. C5d. 
9 292-B— Scope and effect of— Company- 
Employees* Prorideni Fond deposjierJ Jn Bank— iJabiliiy 
of Bankas iruslees—Estent of IW DIe.. Col 338. 
LASTTANJORE E S. C. EAtPLOVSES’ I’COVIDENT 

Fond r, OFFICIAL liquidator, t. N.&q bank. 

A IB 1040 Mad 184, 
OOMPEOMISE— f'ss*/‘rcM//e<feerre— 3‘a/r ty miner 
t» dttUrt ft vehi and not tinJing on iim—pttadir 


— 3 235— /'^sver tf Ccnrt—'Betii in fiwtiittn 

cf manager ef eemfanf— Order fe-r dehtfry tthqutda' 
tar—PoirertfCeierl la fiatt 


In a suit uy a iniiior lu ueuaie iiiai u luinpiomisa 
decree In a prior suit, in which he was represenletl by 
I his mother as next friend, was void and not binding on 



andwilfuffy a 'party to the default to maintain the 
requisite cash reserve, be cannot be convicted under n.nir 
S 277*L of the Companies Act, (Laiiimana Pat./) 
NEELaKANTAN NaMSISAN, in re. 61 Xi W 434 (t)- 

1940 MWN 637=(1940) IMLJ. 478(1) _ 

“S 277 N— Scope and object of — Oaurt not p, fault 


lent deeree^Aittunt payaile tn lnil\lmeuli 
flause-— Executing Court, if mil grant 


employees cash security was deposiled bj that Bank ' ' ' ' 

in a scheduled Bank which subsequently went into liqui Cantenl decree— dffieal, 

dation. The depositor bank claiioed priority in re'pect Whereas the result of an agreement between the 

r. , .1. _ _j.i .u j parties which is intimated to the Court and recorded by 

. . it, the Court IS invited to proceed outside iis ordinary 

. • • - — a Aerr(*e, ih»r» u ...) 


therein in a scheduled bank, and that 
bank was not a trustee, though the dep 
trustee The po'Ition of the depositee bank was still 
that of a banker keeping an account for a customer 
and therefore the depositor could not claim any prtoiily, 
.The relationship between the depositor and depositee 
was only that of creditor and debtor though the 
depositee having notice of the trust could not be a party 
fo a breach of trust by the trustee (.Ltaei. CJ and < 


jj) BAN4ARiLALr Ram Oohal. 

11,3. {1940) All 186“18810 IU» 
12E A. 685=2940 A 1. J. 38« 
1940 A WE (BO) 1940 AU 

Coneent decree— ^ ^ • . etvl’lg^ 

ngkt—lf hound when ’ ^^tlit 

iad regie. 


y. D. igto— 24 
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•C0MPE0MI8E 

A compromise b7 «hicb ft pan; gives op for const« 
deration a sight, which It snbseqaenilj iratispjie* that 
he had h valid and binding and the right cannot prevail 
against the agreement ol parties The compiomi*eof a 
doubtful light ii a sufficient foundation of an agreement 
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j CONTEMPT or COUBT 
6percent from the da‘e of the plaint to the dale of tie 
compromise abonld b' paid viithin 6 months fro® lie 
dateof the decree and that in default ezecuuon fa* 
be taken out There WaS no provision (hat after (be 
expiry of six months the amount shall carry Interest 


lue Ljrnpromise Ihequeslion oi consideration 
has not much bearing because the resultsof hlig •<— - 
aincertain, and parties enter into compromises 
-object of escaping from the snxieiiei and src 
■continuing a litigation (yama A/anpAa 
JJ) PjtOPLES CO-OP£RATlVr • 

V.SHVXM SXftMS . ■. !«• . • 

13EP 62“ ■ ■ ■■ • 

'■ “ 'Ciitttnl dttrtt^Dihult • 

Where as a result of CQmpromi<e (he decretal amount 
IS reduced and is allowed by the dectee hotcfer to be paid 
in instalments a default clause that if the instalments 
were not duly paid the decree holder would beentuledto 
«x*ca e the whole decree as it then stood cannot be 
treated as penaf The reduction of (he decretal amount 
Js in the nature of a concestion which can be withdrawn 
on the default of the ludgmenl debtor (.Dtn 
JAIoAammad, /) RasiKiShcNo CHavdba BIUS 
leoic 613«13BL 177-AlR 19^0 Lab 241 

■— -—CerntHt durtt^AUnty d i * • 

deem agreed te h fad tn 


- ——Consent decree — Selling aside on ground of 

• a * Procedart— Srpa' 

■ , C P Coot— 

KESHAV RA”' 
18510 6C9- 
22S^ 293. 

• “ *-*Vaf»i/ly— IfsfdrrjaWjTg ef J**r{ 

• . • atii ntnare—A'an./ti/frera^r/itf 

, » ' ehteived frewt Itaitlttj 

The mere fact that a ^Ini bond executed as a part of 
a compromise is not enforceable agajn<t a minor rxecu 
lani of a bond does not absolve (he major ‘executant 
from fiabiiuy iAgorv>j/a,J) SmeoVanDAN COPE 
» bltAHOEOKHATtlC AJ.5 1940 Pat 571 

Consent decree— V'arlatlon— powers of Court- 
Time fixed for payment— If can be extended —Consent 
of both parties— Necessity SeeC P. Code S 149 

1910 M WJf 720 

- ■ ■“Construction— Pailare to pay three con*ecoiive 

e . Sftse r g,Col 418 

>haui:kaR> 
963 (PO) 
— K entet' 

u'tdeK eetri’ 

Lani teinprutJ tn fatnt tllttleJ fe 
I S at reteaitt parlitien— latter, tf 


Abe properly covered by the mort 
mortgagor failed to furnish additior 
the specified lime and thereupon 
applied for the sale of the property . 

HelJ, that Court could r-' *•-'* <——*••» ' 

an the compromise petition 
■sale most be confirmed, (/ 

R M M S P S V ChETTv 

■Firm 1 ■ ■ 

* ~ 'Consent dtertf—Opirolian at loetteppel 

A consent decree based on a compromise, creates an 
-estoppel and it would bar the trial of the questions, 


lands romnnsed in the natni werp allotted In a purchaser 
■ rtitioa Act 

to a trans 

’ ■ > S, and S 

• that time, 

\ .y and lh« 

purchaser from him {.Atukhrrtea, J") RaliMUODJN 
MIAS' EakUTESNESARisI 190 10 822= 

710LJ 23a=AlE XSlOCal 817 


. *. • OOTJRI—ApaUgy-^Ceiirtt pawr 

^ j ..» ♦ >»-■ jw that because an apology is offered 

nature of a contract applies A compromise decree | (he Court must accept it and is disarmed Af^urtcan 
•which merely embod ed the terms of a compromise, I refuse to accept an apology which it does not believe is 
provided that a specified sum of money with interest at* genuine it can even, when it accepts the apology, com 
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<JONTEMPT or counx 


1 CONTEMPT or COUET. 


nil an ofTntdcr to prison or othenru< punish Mm 7*jaJ/i, //) EMPEROR v P, C TaRAPORE 

Furthermore, there cannot be bith JjsliGcatlon and AXE 1910 810(1239 (r.B) 

^ • « T • *• •-* “ . ‘■'e ^ .''**,'* ' ' f '' •* » j»- tm frc(t<din[t fnrt mif 

< • • ‘.I - »o much to Itself but to 

• — I ^ ■ * , ■ . . It administers Justice, that 

• . • • . . . ■ • I |,pp misrepresenta' 

j ■ - . . . • • • . • I ■ betsreen a mitrepresenta- 

■ • Court when it exercises Its 

esidenceof real contrlienc's Only ihenli It of any I nodoobted ponen of superintendence of Magisterial 
avail in a Coull ofji ’ ‘ i., nj i ./»ie 

earliest opportunity " • 

Everything depends • ■ ■ ■ 

«pon the nature o •* 

which it IS tendered ' • 

r JAWAHARLAL . ‘ ■ “ 

—ArUchtt ttmtfJtfr—Pnuiirta'id poWitl/r'x I AJS 1910 Sind 239 (F B ) 

itahhtf EittHtt ef tlfen t~-Cemf!aint for dtfamatisri in 

A printer and publisher of an article amounting to »■/>/«/ «f alltiUient m inteltency felihan—Dntine 
■contempt of Court is liable for coniempi of Court e«eo | /«<»» /r/Bwe* Ikriat icfert and afttr tkt itariini tf 
af the article IS nrilten b} • • ' ■ • • *"* ■* “. 

tei from it and disappr *. “e***'. ■■ ■ Court lies in 

Wttim and Tyai/i JJ ) ■ . has done 


rORE 

CMitfCaur! «/ Sf 

The Chief Court of Sia 
eummary way contempt e 
If'/itM and Tyah‘t JJ ) 
PORE 


A : 


prejudicing 
as It is of 
slice that It 
r‘e and not 
• M liere a 
respect of 


AttAIK^, blllAKv MUKLI MANUHAK PKAbAU 

1910P WN 902-21FatLT 980 
Communication to a Judee— IVben amounts to 


-CnUcttm ef Ceurt —Aittnee ef tie teed faith 

— Viislalenienl and mitrtprtuntatien^Effttt ef 
It is not possible to say that criticism of Court is 
protected and can be justified where there Is no pwd 
faith where there are m sstatemenls and itiisrrpresenla- 
tioii and where necessanly the Court is brought into con 
tempt and disrepute The writer cannot claim to a-t In 
good faith when he Ignores the sources of the truth 
which were open to him C Jt Leie ff'etlen 


' 'Enentialt— Pendency pf frecttdmts—ddt nstty 

far— Preindtang mankind againit person en trial 
It ts oCthe verv essence of contempt of Court that 
> < ■ the article alleged 

It is not necessary 
. • ■ vhich IS the subject 

• ■ ■ imilted for Inal or 

• • before a commit 

ting Magistrate provided he has been arrested and is in 
custody when the artic e is published 

Dh^e y— It IS contempt of Court to puhlsba 
newspaper article containing comments on the facts of a 
case wlacb is pending before a Court or is about 'to 
come before a Court, if the comments are calculated to 
obstruct or Interfere with the course of justice In such 
cases the contempt takes the form of prejudicing 
kind against persons who are on their trial ral> 
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CONTEMPT or COCET 

alTnosphere of (iretudice against them b; comment 
uhich IS addressed to the public at Urge {//arrut C 
J anJ DhatU J) SUPERINTENDENT ASdKiMEM 
BRANCER OF lEGAt AFFAIRS JllHAR r MURU 
Manohar Prasad 2iratLT sso- 

1940 P WN 002 

■ «/,<«« of uarrani of arm/ iy tonoitUd fierto"i 

— IfifrtfireiffitoliOH iit nttuon fditioH to H$ch Co^rt 
Where the accused vrere convicted by the nUI Court | 
but were released on bail the same day by the Sc»vions 
Court which later on confirmed the eons iciioti and (sued 
warrants of arrest against them and tbe accused evaded 
those warrants of arrest and applied to the irgh Coart 
in revision, making it appear to the ITigh Court that' 
they were in Jail while in fact they were at no lime In 
Jail It was held that both their evasion and mhrepre 
sentation amounted to contempt of Court {.Btnmt ohJ 
/that AimnJ !J ) ^^U1 ^^AZ P CJIHUTWa 

■ a 


o M/u B Loot enS a eomfi/amt un4tr S 500 
/ P Cede 6y one itfaintt tit olkir porty^If ea- 
amsNxt to (rnt myi 

Where during the course of a guardianship proceed 
mgs one of the parlies files an afhdavii containing as 
persroas on the other party and he thereupon files 
an appli ation under S 476 Cr P Code for enquiry into 
the fall ty of the allegations in the affidavit and for 
necessary action and also files a complaint against tbe 
other under S 500, I r Code neither the application | 
under S 476 Cr P Code ror '•* •* ' 

5 500 1 F Code const lutes 
{.CflliiUrafid Saipai //) KrIS • 

*< A P Bacchi • • •» 

1940A WE (HC)632- . * •* 


1 CONTEMPT or COUET 
loss to me Incase I succeed in appeal, you yocrse f 
shall be tespon ible for the property or the value ther^ 
of due to tbe above mentioned unlawful acts’ it was 
held that it amounted to contempt of a seriouf nature 
and that it contained a threat and an imputation against 
the Judge s Impartiality and that it was a lerioas matter 
• which could not be treated lightly iOesf J ) SUB 
Ordinate > 

•A’cw 
finding tn !> • 

Punilhmrnl—Prin tfit tf 
The principle underlying the case in which persona 
hate bMA punished for attacks upon CourU and inter* 
lerences «lth the dae eaecution of their orders ii not the 
protecting of either the Court as a whole or tbe indiri 
dual Judges of the Court from a repetition of them but 
the protecting of the pabl c and especially those who 
ly or by compulsion are subject to its 
m the mischief they w II incur if ih*- 
tribunal be und rmlned or Impaired 
nesrspaper containing comments on Ihe- 
Mag strate In an inquest under S 176. 
Ml I Muui 1 to the death of certain person amounts 
to contempt of Court If the comments Impute delibeate 
perversity Incapabilty and partiality to the police ctv 
thepartofibe Magistrate In question For the publica 
tion of Ibis article the publisher and ed ter are 1 able to 
be dealt with for contempt of Court and they cannoe 
be aftowed to go unpunished merely becan«e they bare 
tendered an apology (<!/;« Sn and Motely, J/y 

Advocate General, borma v Maunc* Chit 
Maunc 1S7I0 S08-.12SE 330- 

41CrLJ 445-ALS 1910 S&Dg 70 
— tta! rtiponiihlity ft 

. • ecial privilege of the- 

, • * . ■ special responsibility 

• • er namely that be is 

mind the danger of 


forcihl* taking of the rents and pr 
receiver has been appointed Or of cl 
Sion as receiver will amount to su 
obstruction {He idenon and fifiun 
BESR BaSU > JiTENDRA KUMAK BaSU 

190 1 0 678 - 41 0WN 925-71 CLJ 409- 
AlB 1940 Cal 487 
- Zeller to Mag itrati relating to proe elingi mder 
S 107 Cr P Code pending before iim 

Where a member of tbe Legislative Assembly wrote 
a letter to a Magistrate making certain suggestions with 
reference to proceedings under S 107, Cr P Code 
pending before him it was held that it grossly offended 
agan ‘•'I ' 

ber t 
fere 

DT 


' Letter by Parly to Judge leiied of tie can— 
Imputanot againil Judges impartial ti-—I>utf o/\ 
Court 

U here a party to a pend ng case wrote a letter to the I 
Judge seised of the case conta ning the fallowiug stale I 
ment yon have on your Te«ponsib litj caused aUUie<e| 
proceed ngs aga nst law to be taken with a view to Cau«e 


contempt op Coiirf — Prnnlege op the press — Fal 
laey as to 

The special privilege of the press is a time 
worn fallacy and the sooner the misconception 
that the press is not accountable to the law is 
removed the better it will be No editor has a 
right to assume the role of investigator or try 
to prejudice the Court against any person 
Writing and publishing an article m a news 
gQf justice 
> a contempt 
ha Krtshiia 
HAiiiD Au 
IC 342= 
rLJ 169= 
(CC) 21= 

1939 OWN 1132=AIR 1940 Oudh 137. 

■ •Motiee demanding vnlhdratval of abustie 
epitPiel t» written statement — Threat of su\t for 
aefamatior^Pf constitutes contempt of Court 
V^ere a person not a party fo the suit sends 
a registered notice to the defendant demanding 
the -withdrawal of an abusive epithet used >n the 
written statement with reference to him and 
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CO'rtEUPT or COURT, 
threatening to file a suit for damages, if it v-asi 
hot wlhdrawn, it is merely the formal prelimi ' 
nary notice for a suit for damages f • 
does not constitute contemiit of C ■ . • 

is qmte difierent from putting pre* 
par^ to withdravr a plea m a civil • 
tnay amount to contempt of Court ' t ■. 

JJ ) BAinm Saiiai t 5 ■ ■ 

SnsKJiA 187 I C 65=12 RA 486= 

1939 ALJ 1157=1940 ACrC 14= 
4lCrLJ 390=1939 AW R (HC) 887= 


COKTEMTT OP COURT 

Irates W disregard the aatborily of ihai Court and to 
nbordiiiate tbemseltes to the alleged wishes of the 


1 J LiitlnUtyb i I, 

AIR 1940 Sind 239 (rs) 


y )^^I^DHA KbiShna^s ^ I Contempt of Court Is either (1) criminal coctempt 


■ ' " -Pending , 

1939 Dig , Col * . . 

ROieNDRA NAKAVAN H'JV I t5 contempt in proteuuie, wueieas peisons wiiu 

12BO SM«ilOrLJ 148 |;)|^ and ahet such disobedience and are not parlies to 
, ‘ » it contempt \V hete in 

n a father performs the 
be IS guilty of contcinpt 
* lied the girl knowing of 
• • ) District judge, 

189 1 c 813- 

' ' ’ • 03 - 19402713 ’ 157 - 

Ku ««*., f//Wri Ct DXavU /)! AIR IMOUig 203 


for Instance some presumptuous person tuies tuai lue 
ca>e of the party is sound In law and fact before foch 
-case IS heard and decided An article suggesting abuse 
by Chief Court of its powers a desire on the part of 
•Chat Court to enter Into a coaSictwith the executlse 
Oorernment and containing a plain invitatjon to hla^s- 


What constitutes— Thteaieoing letters to op 
poute side counsel demanding withdrawal of allegatims 
in tdeadiogs— If amounts to Set 1939 Dig , Col 344 
Teuiara COTTON Ginning co. ltd » Ka* 
iNATaCANCADUAR. ZX.B (1940) Rtg ■ 
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COUTEMPT OF COURTS ACT (1026), S 2. 

18910 68 = 13EN.43-41CrLJ.709«* 

Att» 

CONTEMPT or COURTS A( 

fi 2— SuharJiiiali Ceiirt''~Si<b-l. • 

helJtnf injuiry unJtr S 170, Cr.s 

Tbe irords "Subordinate Couri" in the Contempt of 
Courts Act are used in a iride sense u incladiRgany 
Comt over which the Ilish Court has sapertntendeitce 
for the purposes ol S 85, Corernment of Rtrnnsi Act, 
1935, that it Is to say, all Courts subj*ct for the lime 


CONTRACT. 

owner allrfes nefilieenccand collusion between the con- 
*"■“ ■ ■ * them together 

against iwo isch 
cecticn between 
« one while that 

between the plaintiff and the other Is Indirect. The 
purpose of money damages Is to put the Injired party la 
as good a position as that in which full performance 
woofd hare pat him; bat this does not mean that he fs 
tobeput in the same physical position. Saiisfactim 


- ■ — ’H. 2 \l)^yu'nJietiffn c/ thgk Cturt—Cc/tUmfl 
«( Siiberdinate Court— figtotr of IltghCourHo takt 
precttdiHgt SQO Jtffilivtai bttog 

taken tut by person not eompetent to represent Cotern' 
menl—}f bar to prttttdxngu 
The f [igh Court of its own motion can issue a role 
calling upon a. person to show cause why he should not 
becommi'tedfor contempt of the Ilcgh Court or for 


method requiring such economic waste. {Stone, C.J. 
and Bose, J ) RaJARaxf V. UfADlUORAO CHITKAVIS. 

ISlONLJ.iSS' 

—Concluded agreement — Acceptance of tender 
aob}ect to new conditions—Contract. if complete. See 
|939 Dig , Col. 3^6. KVSDa\ LaL » SeCBETARV OF 
bTATK J4LBefc710.^ 

- ■' -Concluded agreement— Burden of proof— Optlorv 
, ' ■ ■ , leoconiract- 

• : • ■ • ' . ■ . rp & CO r. 

* • ' ' : . I ■ . • .2EB 219- 

• • • . ■ ■ • , , 'All unpaid' 

' f„i ffgf tre 


1 3 'StSi^\%Q~-Belattd apology— Vatu*. 






VVneie ai * j - • toputupa 


fr— II— 1939, and the suit must therefore be stayed. 
(AWwra./.) SukhANANDAN RamDHIN V ManiKLAL 
42 Bom LB 1135. 
—Arbitration clause — Reference to. 
'■ ■ “ If includes arbitration onder 

■ i939Dig,Col.346. LADHA 
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ICONTRACT. 


SiNCit r JyOTS TrasaD SivCitA Dco 18G 1 0 G17«* I 
12 RO 490-AIR 1010 Cal.105 
CensliH.tiin — /lutlitnf <f’ifract—Liimf turn j 
cr raU tentract [ 

A bailding conluct consisted of two ihefintl 


Rmnl A’lllffWit ) RANEECUNGE COAL ASSOCIA- 
TION LTD 0 TATAIRONaND&TEELCO.LTD 

19100LR 612-62 LW 691-189 10 869- 
ISRPO 58-1010 ALJ 701-19100A 987- 
1910 A WR IPO)172-1910MWN 1202- 


copplied AU tke Items were totalled toget*-* s~-*a 
certaia sum was giren as the total «l the co" * * 

TatioDS Items There was onlf one clause I * 
traa In wkl h mention was made of bow the • 
tion o( the contractor was to be calmlated - •• 

follows — The owner shall pay to the cont • 


entitled to be paid market rates of the actaal cost with 
an establishment charge of fire percent andaprofitof 
of ten per cent ’ 


• * - ■ ■ . ■ bj implication a 

• . ■ * • ■ ■ ■ not to lake Irnie- 

• • ■ ■ ■ ..liters and that the 

I breach of such covenant cocld be teslratned by an 
1 inteilociilor; inianction, altboagti it was contained in a 
Icontraci for the sale of goods {PaHcinJit, J,y 


•alary— Employee expected to complete certain businees 
—Contract, if one of gnarantee Stt 1919 Dig . Col 
347 PREM PARRASII SlIARMAo FEDERAL INDIA 
Assurance Co ltd 166 1 o * - t ’ 

- Privity— Absence of— Effect • 

349 PhbEU Kam MALI e GanGa 

ILR (1910)AU 9S-196IO 61 .* t • 
1939 ALJ 1139-A ‘ R . 

— CeHilrutltoH—GniernmiHt Mat U 

toll an public rcaJ—ClauH prohiiiiinU iho n >• ’g or 
asiigamint without fcrmitiion of Cellutor-^Effcct— 
AiiignminI without ptriniliion~/f toiJ 

A term m a Government kabuliyat dealing with the 


ILR riOlONag 208 
— McrtonhU eoulractt—tVhal tt 
Where both parties are engaged in business and 


— " hMifieolien — Statutory anil contractual obli- 

gation — Diff'irenct between 

There is a vast diBetence between the obligations 

— ■* ' . ced by the con* 

» • • om the former, 

motoal agree* 

' ’ ■ * ATH V SECRE 

• ■ ■ OWJJ 1069 


it at any rale ir 


'•Vatt'odew,JJ') • ■ y—Banh m hgui 

RaMCOPau ■ {‘f Ofieial 

tatufy claim of 

• ••^ontlrucho ■ anager — Suit by 

If In a case of a contract In which there Is an apparent I itpontor again/t manager—// maintainable 

>1.. • - • 1,1 - bank went Into liquidation and the Ofiaal 

• . • , . • , . • ’ took misfeasance proceedings against the 

, •••■ f the Bank and in the course of those proceed* 

• ■ . • pp . ■ " ■ • ■ uiager effected a compromise with the Official 
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contempt or court 1 contempt or couet. 

atmosphere of prejudice against them by comment 1 1®** ^ succeed In appeal, you yoonelf 

which is addressed to the public at la ■ '■ ~ ' .•‘v-**’'- »-•«/. .1.. >. »«' _• • 

J and Dhaih.J) Sup^RI^J^ENDE’ • ■■ •. 


'•El asxw of v-arrant of arrett t) 1 * 

— Mureprtitnlaiion in rti-itten fttitien te Ifigk Court j ORDI**ATE 
Where the accused were convicted by the tiUl Contt 1 
but were relea*ed on bail the same day by the Ses'^ions ' “ 


—hfetB 


they were In Jail, w 
JaU It was held th 
sentatlon amountec 
liha! Ahmad, fj ) 
LLR (1910) All 

1940 AW 


-Guardianthi * 

S Vlt Cr P Cou ■ . . , 

/ P Codt iy on • ■ i 

amount to tout mf 
Where during thi 

mgs, one of the par . . . • 

per^iOns on the otnet party ana he loereupon oie« 
an application under S 476 Cr P Code, for enquiry into 
the falsity of the allegations m the afGclavit sod for 
necessary action and also files a complaint against the 
other onderS SOO, I p Code neither the application 
under S 476, Cr P Code nor the complaintonder 
S 500 I P Cod< 

{Coiluter and Bajpat 

S' A P C<aCMt •• 

1940 A W B 

' —InUrftrmet uiiifi reetiw 
It is well settled that when recti vets are appointed by 
a Court interference with (hem and obstruction to 
them will amount to contempt of Court and that the 
forcible taking of the reuts and 
receiver has been appointed or of 
Sion as receiver wilt amosnt It • 
obstruction {^Htnltrtonand Khundktr JJ) TRIDi 
Bssn B.451I t’ jnsHTsytA xums asst' 

19010 678-440WN 925-71 OLJ 409- 
AIR 1940 Cal 487 


fere in such a manner m the course of administration of 
Criminal ju*tic» (.rAomat, C J end RadAxkritAna, J) 
DT Ua~ . • . 


be allowed to go unpunished merely bec3n<e they hare 
tendered an apology (dAa Bu end Afottly, J/") 
ADVOCATE General, Purma v Mauno Chit 
A fAUNO 367ZO SOS-ieBS 380- 

41CrLJ.4i5-AIB 1910 Raag 70 
— AVnit paptr arutUt^Sptttal rtiptniibihty of 

there bemg any special privilege of the- 
On the other hand a special responsibility 
ditor of a newspaper, namely that he is 
always to bear in mind the dangrr of 
prejudicing the course of justice by the publication of 
articles in his newspaper which though innocent in 
appearance may easily peso read by members of the- 

»• J <■ » I — . {TAomatf 

■ ■ ns AHhtAD 

1 ^ ■ * W N 1197. 

.. -Nntspaper ortxeies — ||^/ie« ttmoirnfr lo 
eotttewpi of Cotirf— pftt»/e.7e of the fress-Fal- 
laev os to 

Tlie special privilege oi the press is a tim» 
worn fallacy, and the sooiar the misconception 
• press is not accountable to the law is 

• the better it will be No editor has a 
assume the roTe of investigator or try- 
dice the Court against any person 

• and publishing an article in a news- 

. . to prejudice the course of justice 

• to a p ‘ — t 

ot l_ourt ( 7 

J) DtsiMcr ’ ■ ■ . ■ ■ 

GwiMSIt ■ I • • 


I 


— —Letter hy party to Judge teised of the ease — 
Imputation againit Judge's impartialily—Unty of 
Court 

here a party to a pending case w rote a letter lo the 
Judge^sel<ed of the case containing the foUowinjr slate 
metit *jou have on your revponsibiJiiy caused a51lJw«e 
proceedmes against law to be taken with a view to cave 


I 


1939 O W * 

— -Notice • ' 

epifAef t» wnlUn statement— Threat of sutt for 
defamatton—If conr/ifufer contempt of Court 
Where a person not a party to the suit sends 
I a registered notice to the defendant demanding 
I the withdrawal of an abusive epithet used in the 
written statement with reference to him, and 
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CONTEMPT OF CODBT. . 

threatening to file a luit for damages, if it was! 
sot withdrawn, it is merely the forma] preiimfl 
nary notice for a suit for damages f * 

does not constitute contempt of C 
is quite different from putting pr« 
par^ to withdraw a plea in a civil 
may amoimt to contempt of Court 
thermo, JJ ) Baueo Smiai t ' 

Sh\rm\ 187 I C 6S=12 * ■ 

1939 AL J 1157=1940 i ■ 

4lCrLJ 390=1939 A WR (H C ) 887= 
A.I R, 1940 All 114 

PtnJmg fr^ttJingt-~Sfttek rntrlimg 
The question in all cases of comnent on pending pro 
eeedincs Is not nbelbei the pablicalion does Interfere 
but whether It lends lo Interfere with ihe due course of 
justice, and on the same principle It is a contempt of 
Court to malce a speech lending to Influence the rcsolt of 
a pending trial whether civil or criminal, or to deliver a 
ep*ech at a meeting (TAjmat, C J and Halki Krt 
x4/rj, /) Radka Krishna SI Raj\ RA ti 

188 IC !* ■I’T:'" S‘1- !*•* '' *. S'** 


CONTEMPT OF COUET 

trates to disregard the aolhonty of that Court and lo 
subordinate themselves lo the alleged wishes of the 


■^ — Stimwtary iuruiitUtn 
Summary Jurisdiction In conlempt Is a powerful wea* 

I pOfi In the hands of the Coon and is to be used sparing* 
ly Dot its use must In large part depend upon those 
who by their misconduct invite its application {Dtvut, 
C J„ Leif, Wtstan and Tyahn //JEWPERORr PC 
Tarapore a zb 1940 Sled 239 (FB) 

— — fWjf *ijy ameunt ie-~Proktbilery erdtr—Dii' 
tktdunct ly party and ifrangtr, dif/rtnu~Afarriafe 
in ipilt »! prekilttien 

Contempt of Coart Is cither Cl) Criminal coclempt 


1535 nf" M nivi' kou'U " r:''- 

Ramendra narayav Roy 185 10 288 • . , * . ’ . . , 

12EO 351-410rLJ 14 . . ’ . .. 

— — ^•praetiei—AlfiJaiii in mppert at appluatian • ^ ^ 1 , 

tlirk-‘Praprx*ty af’-Dnty (a tti affidavit tvarnta t , ^ • 

rttpanullt afittr , • « . * , . ■ 


• I 


r iBsible officer {//arrltt C / and Dkavtt, y.) 

UPCRlNTENOtNT AND RCUeMBRANCER OP LEGAL 
APPAiRs Bihar f muru Manohar prasad 


HtNDWARAf CaSORILAL 189 ZC SIS* 

ISBN eo-ilOrLJ 803-2940NLJ 157* 
A IB 1940 Nag 203 


case of the paTiy Unsound fn law and fact before such 
-case IS beard and decided An article suggesting abuse 
ty Chief Court of its powers, a desire on the pari of 
•that Court to enter into a CoafliCT with Ihe executive 
Government and containing a plain invitation to Magis- 


— \%hat constitutes— Threatenlnc tci'e-s to o* 
pOsite side counsel demanding withdrawal of al'rpsl 
in pleadiogs — If amounts to So* 1®^ Hig., Col 
T«.hara Cotton CiKMNC co ITn - 

HATH GaNCADBAR, XL.R Vl<>40l 
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CONTEMPT or COUETS ACT (1026), S 2 
18910. 68-13EN 

CONTEMPT or COURTS ■ ' ■Ilf'*'’.' 

3 Subardinate CMrt'‘—Su • 

Jieldiiig inquiry und(r S • 

The words "Subordinate Co ... 

Courts Act are used In a wide • • . 

Court o\er which the High C< ■ • , • ■ 

for the purposes of S 85, G ■ 
toac »ii r/Mi • 


I CONTEACT. 



between the con- 
them together 
against (wo such 
neciion between 
: one while that 


.-»S 2 {.Vi^/urnditlien ef High Ceurl—Conlemft 
gf Suierdmate Ceurt—Pmatr ef lltghCcurt to tait 
freeddingi suo motu — Applicatign JtfuUveat hung 
taktn out by Ptrtan not tcmptUnt t» nPrtunt Gntrn' 
ment—tf b^'" prgeiidingi 
The High Court of its own motion can issue a rule 
. , ' ' . * * * *ie should not 

■ Court or for 

, owers of the 

I ■ ( Subordinate 


method requiring such economic waste. {Signt.C./. 
and Bate. J.) EaJARAM v. hfADllAORAO ClHTNAVIS. 

1010 NLJ. 486. 

■ ^ ■ Concluded agreement — Acceptance of tender 

subject to new conditions — Contract, if complete Sft 
1939 D(g , Col. 316 KUNDAN LAL p SgCRETARY OF 
State 14 Luck 710. 

Concluded agreement— Burden of proof— Option ' 
gi?en for renewal of contract— Terms of new coniract. 
.rreI939Dig,Col. 316. AKOOJEe jADWer & CO.p- 
-2^^ 219. 

• * "At/ unpaid" 

• •’ ’A , tut ef tr It! 


g 2i‘S^Secpeefprghiiiiianeentain(din j r^iptofihii^iDUmajion the plaintiffs^ repudiated this 
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CONTRACT [CONTRACT 

SPJCH V JyOTI TRASAD Sjngha Deo 1B6 10 617- XRuttt! Killmin ) RANEEGUNGE COAL ASSOCIA- 




ASSURANCECO ltd 186 jo 122 * "T 
'■ P/ivity— Absence of— EfE«t 
349 Pmeru Ram Mali v Ganga Pda 
ILE (1910) All 96-186IC S13-1 * 1 •• 

1939 ALJ 1139- AJB ' *. 

Ccntlruelion—Gevernmfnt kahulta 
loll on public road—Clamt probiiiting tut lating or i 
assignment vsthout permission of Collector— Effect~ I 
Assignment without permsiiion— If tvsd I 

A term In a Government kabnUyat dealing with tbe | 


' ’ Modification—Statufory and contractual filh 
gatson— Difference between 

Tbet« ha vast difference between ilie oUIeaii i 


K'asi'vdrw JJ') 
Ramgopau 



lonstrueho * ■ 

a case of a contract In which there 


apparent j depontor against manager— -ff / 
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•CONTRACT 

liquidator by which he undertook among 
“to adjust or satisfy any claim" of certain 
4be Bank among others and to indemnify 
liquidator against any such claim A ■ 

passed In terms of the compromise Tf 
having made default In satisfying the claim 


Jllihamed, J ) 


huiOeN 


♦-ct stran 
ae ambii 
on the 


contract 
* to bold 
1 In hu 
iDtn 


Singh v nanak chand 
1910 Lab 471 


— < tSiiIt »f goa^h—Gccdt tuPPhti luhitil 

■^fprcfal—Biifir't ng^t t« re/tel gotdt^ ^ ^ 


ptrfirmaHu^^gramfni ta m eutt fu<€» \ 
Mtd eftramftr at hautt— Right l« tfaafia * ifarttantd i 
—CantlrutU an at tenlraal 


^oMner of“ihe house, and m casetbe plaintiff didnotj 


defendant No 1 was called upon to give a proper docu 
-ment and get it registered but she did not do so The 
plamtifi thereupon sued for specific performaRceof the 
agreement 

Held, on a construction of the agreement that (1) on 
failure of the first defendant to giveapucca wntiog when 
demanded there arose in the plaintiff an immediate 
fight to demand a conveyance in her favour of the 
property as an absolute owner . (2) that the twocondi ' 
*tions of the agreement were neither inter dependent nor i 
indivisible so as lobar the claim for 'pecific perform I 
ance {^Kama and IVasseodew //) MaKiLAL Ma I 
CANLALo Bai Champa 189 IC 106=18 B3 41= i 
42 Bom LB S82=AIB 1940 Bom 193 I 


CONTRACT ACT (1872). S 17. 


... ■ ,1 le manager 

~a a ■■i.a .'a <llant weitt 

, ■ . ■ • • , • possession 

• * • ■ a ■ ■ ■ . the price 

• - ' • ■ ■ ■ • . • a ice by the 

respondents instiiuied on 4— 8‘~i93J, the appellant 
plead-d that the tuie would not he as one of the vendors 
was a minor The latter, however, had become a major 
at the date of suit 

Ilttd that having regard to the fa'*! that the appel* 
lant had remained in possession of the land and never 
repudiated the contract, the right to repudiate must be 
deemed to have been waivid and that the plaintiffs 
were entitled to a decree, as (he third respondent bad 
become a major and there was a good title {Ltatk, €• 
J and ■ ■ ■ 

t VEN ■■ ■ 


Lease— Third pamv in possession 

1B40 OA SOI 

CONTRACT ACT (IX OF 1872), S 2 (d)- Cm- 
udaraitM’^U may maet frem third (trtan 

The consideration may move from a third person and 
need not necessarily move from Ibe promisee (Dunhity, 
*' T" ” ’ ’• W 

7 1 0 876-12BB 34S- 
AIB 19l0SftXlg 91 

* • ' *lative scope cf^Contract 

* • I Dig, Col 352 hfAHANTH 

• 63IA 198» 

70 C L J 666 (P 0 ) 

S 9 of the Contract Act proclaims ibe eaistenceof 

* • smises (t>crvtt ) Ratan 

• • 1939AML.J1S7 

* • I • , af— Old man proved to be 

nile demenua at particular 
tinuance— Transactions by 
y— Onus See 1939 Dig, 
• ■ NAICEZR k SuiNlVASa 

AlBJSiQMai 73 

ce . 

Uiol V 

S 

See 1938 


— — S 16 — Undue influence— Pioof — Inference from 
cjrcomstances— When justified— Mortgage executed ^ 
young Mahomedan brother just come of age at the 
Instance and for the benefit of his elder brothers— Pre 
sucnplion of undue influence See 1939 Dig , Col 353 
AHHAD ISKAHiM Sahib S' meyvappa Chettiar 
AIB 1940 Mad 285 
— ‘Ba 17 and 19 — Building eMtraeS~I}eeuiofi of 
awme/t agent regarding rate! and meafurementt to te 
Snal'^LaUtr gassing bill for payment~Mortgage ext 
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CONTBACT ACT (1872). 8. 19. t OONTBAOT ACT (1872), 8. 28 

been granted in respect of it. The conclosiTCnesa of the I cute ctlminall;, then the agreement i$ yoid- If the 
architect'^ certificate is bowerer subject to a passible | agreement as to the civil liability changes the natnre or 
excej^ion in cave of fraed or collosion. S. l7 read with | the extent of the original civil liability, for example if 


clade an element of transfer sach as sales or mortgages. | an agreement not to proseente. The additional ad- 
The representations must however be ..j . , , _ _ « 

parties to the transfer or his agent • • 

bnilding contract agreed to accept ■ 

rates and measarements by the owner • 

to be final. After completion of > ■ 

passed a final bill for payment. In 

on aforesaid bill the owner executed • 

premises Inthesnitby the mortg 

decree for sale was passed. The m • 

avoid the mortgage on the ground Ih 

of experts the original bill contamr • " 

that be was misled into accepting t ■ • ‘ 

praved for fresh calcnlation of origin • 

Htld, that tn the absence of circumstances sufficiently | ■■3 i!^Ckamptrty~Ceniitltratieni to it iornt m 


ble bargain 
xinvey half 
dispropor. 

• pensfr— En 

acivil as well as a I .ir/ KLI,11>1KA11UN At'l, b. 17(1} (j) 

•• * 42 BotnJUB. 165 

ISiari Salr—Btddtr 
HoUtr aftrr tale and 
' nenmng ef iutmttt 
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— — -S. ta ctnuitro ' 

Itfn of pvttig fjlse roidtifct. 

Where a litigant has agreed to give property to 
certain person m consideration of la • ,• 

give false evidence on "bshaU ol the . 

rtient IS >oid as the consideratiori for 
public policy and Is therefore Illegal { 

Pa Tu f AZIMOI.LA . . » “ 

22 S B. 311«A.ZJi, luju Bang 
■ S. 2S— fotuv — Comb 
— Agrtetittnt tiet to bid agaiml ton 
autOontn of Govtrnmtil 


gii to do icaxfngiig 
• — tf tan it retogrif 
• itfJtrafion^f'a/idilf 

‘hr. 

llie plainiiH a grandmother who rras doing tcaieng 
rog»orJ.ii> 230 boi>«fs lybirontd csrUin eom’ hon> 

I the defendant under promissory notes and arranged 
i ,.j vsiengme 

■ i income 

• • ■ . ■ Coftfe 

■ ■ by her 

• ■ • ■ 45 a 

, ■ • , mlstory 


“Pablic policy" is that principle under nrhich freedom of 1 


agtei 

for 

certa 

loss 

perfi 

//) ■ ■ • 
OOPAL. 42 Bom L R. V60= A J E. 1240 1 
— '9 2S—Piii/ie Policy— 'Sfarnage 

Child Marriage Restraint Act performed p ’ 
State toevade Ait^Oeeftc for payment of • 
iaards marriage eTpefitei—£itforetaii/ity • 
India— Bar of puilte policy 

It IS nell established that the power of th 
decline to enforce contracts and other 5n»tT 
grounds of pubifc policy |S a power which 
confined within the limits laid down by ai»»ho 
Court would clearly not enforc 
the enforcement implied the 
of an act which was contrary 


• • • . ■ in eitce»s of the 

ais<ory note? under 
‘ the defendant to 

• • • • 6 198 hou'es or m 

, • • the value thereof, 

and for a declaration that the plajnti^ alone bad the 
rfcbt tocarrv r>n the scasenalne noricfn those 19$ 

• , » tlon to restrain the 

• . • tif from interfering 

• ' was no contract 
. and the owners or 

' • ich the former wav 

• • ” k In those hosse* 

s ' * rs nor the scavenger 

• .. • were parties to the 

«1 the owners Or any 
• ■ • ises to employ the 

r or to 

' j In tho 

under 
y otter 
ty was 

. y, there 


eceiied by the defendant 
niamiiff at all, but was 
eholders in her turn as 
scavengers, and the 
ng else except a traffic. 
> In the rights of third 
what scavengers they 
■/.) RASfAMURTBVf. 

1940 MWN 842= 
KXx, 1940 Mad 6S8 


itabifiiy— Mortgage to 
n offletr — Jfean it ins. 



INDIAN DECISIONS 


390 


389 

CONTRACT AOI (1872), S 23 ] CONTRACT ACT (1872) S 24 

23 IS not conctrned with raolne It Uconfinedio the plaintief for recovery of the amount which the de 
the object of the transaction and not to the reasons or I fendant had agreed to pay, 

motives which prompted It The law does not prevent that the agreement was void being against 

even the most degraded of men from having their own pnbi cpedicf and the plaintiff s smt most Iherefote fml 

friends and from receiving gift' from them whatever the (4 tfv’ajis J) jACClLODUr MatTA ByRAMWA 

mo ivc of the donors may be provided the object is not 6 Cut L T 70 

to Indoce or encourage the commi"ion of an Illegal or ^ 8 ^—Stifling frotKution — Sole deed tn eon 

an Immoral act ^ a Hindu, borrowed a ceila ‘ 

amount from A in order to bribe a certain ofiict 

After tbe bribing was done and completed B obtained . 

loan from C in order to pay off A and executed a moi 

gage in favour of C 

//rW, that the purpose of the mortgage loan was n 
to effect an illegal purpose Such Illegal purpose 
had been effected had been effected The n>ortga„ 

loan was at worst a loan designed to enable the bcuro ewecotant cannot therefore be pern iited to recover 
wer to pay back a lender who could not have sued the , *ither the unpaid purchase money or the properly dealt 
~->,cr I •fn « I I with under the sale dsed vet nH nf mrsnev n r»l 


1 


was a loan that felt within the prohibition preventmel ISRP 61»1940PWN 878“ 

, — ^ .A. C I air 1940 Pat B7S 

S 23 a&d Transfer of Property Act B 6 
• • (hy^Transfer tn eennderattot of past to kaiitaUon— 


— - -S 2&—Sliilng frotteutien—Ag 
filt smt in tontider ttieu of fofbea>anet 
forgery— Legality of— If iortoiuil 1 

In a claim preferred by the plaintiff under O 21 R 
5S, C P Code the plaintiff produced a hatehtta Tbe | 
defendants ca'ewas that this was a forged document | 


PaRBaix ILR (1940)A1] 371-I80IO 678“ 
13 BA 205 1910 A Wit (R 0 269“ 
^ A IB 1940 All 385 

> 24 — One consxderaUon for three pro 
«<• of ttinck ts illegal— lyhole contract— 


ts C } — If there is one entire consi- 
for two several contracts and one of 
vntracts is for the performance of an 
ct the whole is void Thus where one 
to he paid for the doing of a legal and 
p « u L.ai u - I u U act the whole contract is void And 

w. ajMOjevi. ® or promise he fnunrki rigoa a. 


■ her in person j v C T M N Nachiappa CHtTPYAt 

• appeal was! 1939 RangX R. 711=166 IC 709= 

• In a suit by ‘ 12 R.R, 2S3=A.IJ?. 1940 Rang 
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CONTBAOT ACT (1872), 8 25. 

' " — —8 25 {Z)~~Acknn;l/dimtnt af a KhaU Baql 
afttr hmitatton — Sutt an, if It/t, 

The acknowIfKjgmeat of a Khata Baql after Ibe peiiod 
of limitatfon in respect of the 
amount to a Promise to pay under < * « 

Act. and a suit therein is main • 

MOHAN Lal V. Ram Chandra 

\ T 

' - j’'3 26(3)— “Afeent generally , . . 

rised"-— Minor— facia giiafclian— I’o*er to renew 
time barred debts See 1919 Dig , Col. 356 KaroT* 
TAMDASr ClHTTA RHAGWAN SANQ 


OOKTBACr ACT {1872}, 8. SO 


I Where the debtor proposes in a letter to pay a time 
barred debt by rnonthly instalments and remits some o' 

I the instalments as proposed, the acceptance of tbeinstal' 



' ■ 9 25 (3)—rromise to pay — If most be aneqnl- 

vocal Set 1939 Dig . Col 356. jon pARSHAD t. 
RaIiaM AU. 188 1 0. 716 - 12 B L 415 


188 lO 6G-12BB.221 

S 25(3)— Applicability Set 1938 Dig. Col 

442 KAMPRASADt' AnanDI 

iLfi (i04O)irag 441 

“ ”‘S 25(3)— 

The Implied promise to pay which i* contained in all 


consideration for the implied promise to pay. S 2S (3) 
will not come to the aid of the person fsl>mg or* toch 
acknowledgment {Slant C / and Clarke /) 
Shsojir/ • 


9.25(3) — Seofe^Premite — If mutt ie terfren 

I pramhe ar may he implied, 

I The promise refeaed to In S. 25 (3)of the Contract 
' Act mnst be an express one and cannot be held to be 
sufficient If the intention to pay is unexpressed and has 
to be gathered from a nomher of circumstances, fn 
«ther «rtrrf4 rh^e mnst he a tbsHnet promise to pay 
. > • within the provi 

• <0/1,/.) GOVINDA 

)40MW.N 443- 
1240 Mad. 678= 
1.1240} 1M.LJ esz 
1 . .8. ZQ—MpfUcaiiliiy~£}n/inefian betxaeen the 

\paiiUan> af •* kaehcha arhtiya and pakica arfitiya 


-S. 


j . .. .. . ... I arid u I* matuaffy agreed that there IS » be t»o de/irery 

e charged therewith In I contract l» void under S 30 of the Contract 

^ 71 n tka A j ^ ^ lucstion Of importance 

* • * * • contract There are 

' de tbrOBgh the agency 

• • ler made with paika 

\A<)iur Mnman, J ) OOVtNOA NAtR v ACiiOlAN | The position of a erktua is that 

NAIR ^ r-.-, ^ ^ ^ imself.so 

• I ‘ * : , emnnera- 

, ‘ position 

• • • ■ e makes 

• ' s notacr 

; ■ ■ • • . , rms of a 

, dant had 

, . ' m 'here was 

. ' . . delivery 

one party 
i a wager 
the Con 

a person promises to pay a portion of a | tract Ar* •'*» ^»'i 


Words • 
1939 Dij 


sufficient 
regard ' 
promise 


-Gamhhnt traittiefia>i~ 
insae/ian-^Pertan engag- 
mg to pay differtncte — 
I Aitence af arrangement ar agreement bettueen buyer and 


tioned. {Davttt ) RataN La 

■ ■ ■ ‘8 26 {Z')—Premiit to p . 
e>T</ of inilalmenti propoui ar ' 
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CONTBAOT AGX (1872). 8 SO 
fact Tbc pluDiiffs who were broVen were bojtnt In 
the market for (heir cliettt, the deferdani, and the 
method of retnnneratlnft the plaintiff* wu by a amaU 
cifference in the price The defendant did not know In : 
any particular transaction who was the parly aelhng to I 
him There was never any exception taken to thel 


of S 30 of the Contract Act 

fltld, Ihoogh the plaintiffs and the defendant nnder 
<tood that the transactions were to be on differences, the 
plaintiffs were acting as brokers that is as agents for 
the defendant, and the plaintiffs were not leally the 
pnnapaU The defendants who did not know who the I 


— S 30— Wagenng contract— Relationship 
agency— Rights of agent. Sm 1939 Dig Col 


pint proaii<ees or co mortgagees— Keahsation by one I 
assignee of his share of mortgage debt— If on behalf of | 
all— If against or constructive trustee for others Stt 
1939 Dig , Col 3S7 BAP^NNA v JaGCIaK 

183 10 710-13BM 66 
■■8 <5— /oint mortgagees- Suit by one only— | 


COMTBAOI ACT (1872), 8 62 
he had at all events made proper and reasonable pre 
paiations and arrangements for securing the purchase 
money Keadmess and willingness to perforin Incindes 
ability to perform \\ here delivery of shares is to be at 
the teller's option If delivery is made during the cnr 
itoty of the option, then the seller sboaM gi»e to the 
nlion to deliver and a 
payment M here the 
* earlier then the con> 

* • • and deliier on the day 

■ ready and willing to 

for them on that day 
JAGANNATH SaGAR 
siAL S' A arov &. Co 1940 Bang LB 693= 

I AIB 1910 Bang 284. 

I ' "8 f&-~Tim<,whtniis«net ef eentraet—Exhn- 

I «*»*, vhtre li me tt the etseiiee—-E/fect 
' In caret other than commercfal contracts the ordi- 
nary presumption is that time is not of the essence of the 
a ‘ tion In the case of 

■ ginally the essence 
“ • • . so because one of 

“ * ■■ a short extension 

* I • 


t ff <«ntraet— 
the essence of 

a conuact is a question of the intention of the parlies to 
be gathered from the terms of the contract Where 
I there it an express provision that time is of the essence 
I of the contrect and at the same time prosisionfor 
I extension of time in certain contingencies and for the 
' payment of a 6ne or penalty /or every day or neelt (he 

rnnlrsH rama n* nnttn «h*H 


8 61 sad Sale of Goods Act (1930) 8 32— 

Cfntratt fcr eale ef ggeds—Smt fer damap* far ireari 
—Praafef rtadtnets and ml hn putt ta ferfet m — 
Delivery ef ekaree at iiller'iapitan—yeUee ta delirer, 
if and taken necetrary 

In a suit by the buyer for damages for breach of a 
contract for sale of go^*. It IS Incumbent upon him to 
satisfy the Court that be was ready and willing with the 
money or had the capacity to pay for the goods, or that 


lebiU 8hb = lwiva «ux= 

AJ£ 1940 rat 62 
’Bs 62 and 39— Parties to band eoie agreeing to 
enter into new contract— Debtor not carrying out in 
entirely his part of agreement— Right of creditor to sue 
on band note See 1939 Dg.CcI 359 CABULaL 
Marwario Tutst Singh ATB 1940 Fat 121 
— -8 62— Scope Jre 1939 Dig , Col 360 Map**- 

( Bracawati 186 LC 630 



395 


the yearly digest, igio 


39^ 


CONTEACT ACT (1872). B G3 

— S 68— Remission of part of <iclJt~Coi sidera 
tioii— Necessity 1939 Dg, Col 3C0 RaMASWauI 

t RUDRAPPA 187 I C 538»'12RW 716 

■■ — ~S Scope— /itpnssioii hf J/hter aiout to 

tteome nnHient— Validity ot ogaittit httti tr 


contract AOT (1872) S 66 
1 with Manicipai Act SuV I' Municipal \ci,S 97 
, lOiOA WJl (nO)2J5 

I S C5— f ! ail tCifi—Dutyif Cciiei 
J to gite effect to peeiinont 

I & fSnf the Contract \ci provides very just and verj 


I 


the verge of InsoNency purports to mahe a remis'ion I - 
the validiiy of that transaction as against the 
Receiver cannot l-e dvtvrr? ined merely with 
to S 63 of the Contract A<-1 Where the reir 
tvithout consideration it nuuld obviously he in 
as against the Ofii ial Receiver in view of B 63 of the . 
Provincial Insolvency Att Standing surety fo» ihe 
debtor in connection nith certain loans and totning him 
in executing a mortgage to I IS creditor cannot in latr 
amount lo conuderailon so as to validate a remission by 
a debtor on the veige of insolvency as against the 
Offi lal Receiver (Varadacharur and Gentle, JJ) 
VaRaS/UHARAJU V OrFfC/At KECE/VFR, LaST 
GodaVARY 1910 MWN 495= 

A IJl 1940 Mad 737 
" ' "S 65— Applicability — Arrangement between 

scavenger* permuting oil* to do scavengng work m 
houses in nhieh other tras doing— rayrreni receive! by 




65— Contract of sale found to le ' 

■ Set 1930 

rEPURE f 
EL 490 

• < dttn ed 

— Ltmilt of /fit rvlf 

It cannot be said that in every case in whi^ 
relief IS granted to a minor he should be made 
to return the benefit derived by him from the 
contract Nor could it be said that in no C3«c 
can any person who seeks to avoid a contract 
entered into iy htm in his minonty be made to 
pay compensation to the other party No hard 
and fast rule can be laid down on the point 
The absence of fraud or misrepresentation on 
the part of the minor coupled with the fact fhar 
— •-» minority of the 

. . 'nlitle the veu- 

cempensatjon 
J ) Bachai 
. Luck 25Srs 
... . 2 RO 219= 

1939 OWN 1112=1939 AWR. (CC) 323= 
A I R 1940 Oudb 119 


uj— Appiiiiuii ly— t^onitAtt by Muiiiv*pu« 
not comply ““ ‘ « -v. . 

sue for rest 

Madura • • 

“ • '■ -S Q^—Seapc—Preeeiiure — Ptluf unitr^lf 

65— Appliability — Con ract by irestee in j avatlaiU !» party ining nt plaintiff ta infant agrttment 

Act 

•• • ' , • 


contrav 

advanci 

Trust 


him 


act on the principle of guantmt ■ * or 

advantage has been received a 

{Datn JC and IVeston /) he 

be 

• (lefendaot can 

■ «urpri«ein the 

ga Iyengar J ) 

. ■ * AHOMCD Hus 
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CONTEAOT ACT (1872). S 68 


^CONTRACT ACT (1872) 8. 72 


lion 10 the other party to the attempted contract but the land rtvenae {Puranik /) AMRiTWAMANf 
aflernards discovers what he bad no Idea of before, that MahaDEO 190 10 691»13BN 109e> 


" S 68 — Contract by guardian of minor— liability 

under — Cieditor advancing money for necessaries of 
minor — Right of reimbursement — Right to interest— 
Lamitation for suit Stt 1939 Dig, Col 362 RAM 
BATHNA CHETTIAR P SHAIK MAIIBOOD SaHIB 

IL£ (194Q)Mad 27-190IC 101= 
13 BM S67-AIB 1940 Mad 106 
“S 68— Xfarriaft exPenstt of uialt JftnJu minor 
— AJianett fer~II amaiinti to supplying iim toili 


18810 116«12BC 648 
3 69— Applicability— Tenant paying rent doe to 
landlord— Kent madepayable by subtenant under re> 
ui^'* ‘una 
116 

• 437 

8 69 — Right to clam hnffil unJes^CondUton 
that may give rise to 

The liability for uhich payment may be made ui der 


ISiONLJ' 858v°AJB 19iONaS 327 | Any person substituted to the position of the defendant 
S 69— Apphcab lity— Payment by purchaser of irould also be eqnslly liable ifgial Ahmad and Bat 


Proptrly laitf declared to belong to another— Right to 
rnmburument of revenue paid by purehasee I 

In execution of a decree on a mortgage certain pro I 
oerlies wprenut nn for esle and ourrhaied hvthenlain '' 


—S 69— ff'n/’i/r 'interested tn payment of money'— 
Scope 

The words ' interested to payment of money” may m 


the sale in his tavoar was ineUectoal and tl 


— S 70— Annlirahil tv 


//r/i/, that the plaintiff at the tine of the payment. In the circumstances set out in S 70 of the Contract Act 
« L j i- , _i. 1 1 ..., t. I L I _ _ I .M. ™ ^ minor who is in- 

■ • made liable on such a 

IS nothing more than a 
• • certain arcumstances 


piuperiies in sale, aiiu luai I 
•affect his right to recover the mone 
who should have paid the kandaya 
ant Singaratelu Mudatiar, // ) 

o Mahantadkvaru 

■ -3 ^9— Applicability— Afortg 

—Mortgagee obtaining land in comp 

suit— Arrears of land revenue due by 1 .« i*< 

teneJ sale— Payment by mortgagee— Right to be ram 

iursfd 

Where a mortgagee obtained a land in compromise of 
his suit on the mortgage ard it was threatened to be sold 


8 72 — AppUcabiliiy — hfooey paid Into Court to 
set aside Court ^e in execution of deciec Decree sub- 
sequently ret aside or reversed — Claim for refund of 
money paid into Court — Maintainability — Tight 
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CONTRACT ACT (1872) 8 72 
restitttuon St€ C p CODE S 144 

(1940)1 MX J 340 
“S lZ~Applicability-—Paytnml ef laxet and 
licence ftis to Panchayat Board under mistaitn Mief 
that froperitei and Pustnett are eituate vntAin lAai 
Board — Claim for refund—MainiainahiUty 
A person vrho has paid tax« 

Panchayat Board under the r ■ ' 

properties or business In respi ‘ .i* 

fees were paid were situate i * 

that Board must be held • 


’ ' — S 1Z~Pttymint ef tax to mui tetfal eounttl— 
Tax paid uilAout format preleit~/f veluitgry pay 
ment— Bight to tue for refund en ground of levy 
being tllerat 


disentitle him from suin^ for refund of the ta* paid on I 


CONTRACT ACT (1872). 8 78 
WARILALI' SKMRK SHUKRULLAU 

10 Pat 1=1881.0 SS7-6BB.66S- 
12 BP £97=AXB 1040 Pat 204 
' 8 78 — BriacA—Dainagei—Dxtrine ef frustra 

tien—Applitalility of 

Thedimrlne of frustration of contract only applies if 


. • .of his contract 

•etveen Mahomed 
NWARI LAL V 
19 Pat 1= 
-12EJ* 697 = 
1940 Pat 204 

8 78 — Breach— Damages — Intere«t — 1 ight to — 

hfoneydne by assignee of decree to assignor under 
deed of assigniuent —Interest— Award of See 1939 
Dig. Cot 345 hHEOSAitAiA Prasad Sikch c 
AIR 1940 Pat 155 
* Damaget — Liabilily~Do(lrine 

V of~Partnerthit — Damagee 
eauted by vnlful default ef partner— Claim to aamage* 


a Is of great Importance where 
> become partners and one of 
e other to do all the work and 


and can be recovered und 
(/fagenoara Jyer aid I 

Town Municipal Cout 

JUNDAPPA 

S 12—Seepe—Ta • 
miiapprehtnsion as ta In 
hfaiHiatnability 


made by mistake of law cannot be covered {Bomnti, Mahomed AToor and Pfaitehar Salt //') BANWARI 
/) RamjeeKaoc- Municipal council Mas^i shaikh ShukrullaH 19 Pat 1- 

PATAM T^co 188 1 0 337 = 6BR 653=12RP 697 = 

AIR 1940Mad 966=(1940/2 ML J 469 A.IE 1940Pat 204 

S 73 — Aptheabtltiy — Partnership — Breath of —8 75— Breach— Measure of damages — Build 

etrvenant by partner — Claim for damages by another mg contracts See CONTRACTS — BUILDING CON 
partner— Measure ef damages— CaleutaUeu on basts of TRACTS 1940 NLJ 466 

wilful default— If lUilified - ' ■ 8 IZr—Breach ef eontraet by bHyei~— Measure of 


be reject‘d — . =i 

actual 

partnei sb 


set — Measure ef damager 
Slat by party committing 



‘-reach of 
market 
and the 
M here 


imtrov 
I of t tie 
of con 
itled to 
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C0KT&ACTA0T(1872),8 73 


,OONXBAOTACT(1B72).S 124 


' -S ’iZ—Bi’taek — Salt 
purchastr — Right ta ’ 

defrndant ta set aff 
af firaaf 

\\ h«rs a contract / 
the default of 


■ S 7i—Seaf^~Zaiid/ard and tenant— Cevettant 
, , . 4|> tenant ta fay Gavernment revenue— Default-~Sale—~ 

Landlerd failing ta avert thangk aware of tale— 
■ I ■ • • , , • Damage!— ifeature ef 

* I E«fj person who has a right to damage for breach of 
•f gaeat—Breaei | contract ina‘t take all reasonable steps to mitigate the 


■* Can- 
have 

A 

VAN 


— S li—Briaeh—Sale 1 of defaalt was not necessarily penal {Lataand Bhutan, 


having regard to the particular arena stances of each 
case {.MeNair, J ) KHIRENdra NATH v SeCRE- 
TARY OF State 44 O W N 1069 

— S 7Z— Breach— Salt af goadt — Default ty fur 
chaser —Deposit ar earnest —Farfetture —Right af 
endar— Vender equally m default— Effect 
In the case of mercantile contracts even in re*pect of 
sale of goods, it has been customary in India to receive 



— — S 7Z—/nlereU as damages— DetenUare af debt 
Under S 73 of the Contract Act Interest cannot be ; 
allowed by way of damages for wrongful deteeiion of 
debt KRadhakrtshna /) BABU L.AL v DURCA 
Prasad 1881.0 184‘‘I2 BO 421- i 

1940 OWN 681~1940 0A.6t2o 
1940 O L.E 320 = 1940 A W.E (0 0) 267- 
AXB. 1940 OtuUt SOS 

3 7Z— Penalty — Agreement ta pay mantj if 

instalments— pratinen for farfetture af faysnenttnaade, 
en east af default— If a Penalty— R lief that eauld he\ 
et-rn I 

Y. D. 1940 — aC 


would be irredeemable alter certain uiue Ste itje 
I Dig , Col 364 Dwarika V Bbacawatt 
I 186 X.C 630-12 B.S 270 

I — ■ 3 74 — Seafe and effect af— Power af Court ta 
• award reasonable damages— Proof of actual latt—If 
necessary 

S 74 boldly cuts the most troublesome knot in the 
coaiDon law doctnne of damages Whether actual 
■ ■ ' * *1 is entitled to 

* • -the stipulated 

. ■ ■ Shasiehu- 

. . . . 891.0 785- 

\ . 1940 aini 1 

S ’ll"' • —Cantraet af 

, • — - Vistinttien— 

■ • - ■ otter ta save- 

I farmer from lots aecananed in effecting transaetians af 
\eamttituenls ta be introduced by tatter— tf indemnity 
I ar guarantee 

i A contract of guarantee as defined by S 126 involves 
j thrM parties the nediior, the <arety and the principal 
debliw and 11 Involves a contract to which those parties 
are pnvy TTie contract need not be embodied in a 
single docutnent, bet there mu<t be a contract pr con 
I tracts to which the three parties are privy There must 
I be a contract first of all. between the priadpal debtor 
and the creditor That lays the fooodatioa for the 
whole transaction Then there must be a 
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CONTRACT ACT (1872;. S. 124 
between the surely and the rrcdiior, by which the surety 
guaranteestbedebt. and the consideration for that con 
tract may move either from the creditor or from the 
principal debtor or both 13ut if those are the only 
contracts, the case is one of indemnity In order to con« 
stituie a contract of guarantee there must boa third con> 
tract, by which the piincipal debtor expressly or 
impliedly requests the surely to act as sorely Unless I 
that element Is present, it is impossible to noth out the 
rights and liabilities of the surety under the Contract | 
Act It is impossible to imply a promts by the princi* ^ 
pal debtor to indemnify the safety, n!\le<s the principal 
debtor IS privy to the contract of '‘urety.bip An I 
agreement between a broker and a sub*broker which 
the latter agrees to save the former from any loss which 
he v-ouli suffer by leaser of hts eBeciing tiansaciiors 
at the request of the sub-broker for the con'litnenis 
introduced by the sab broker, the constituents being 
una'Certained at the lime and knowing nniliing of the 
guarantee, \j a contract of mdemmly under S 124 and 
IS not a contrict of gwantee ^^lhns undei S. 12& 
{_BeaumonU C J. and A'ania, /) RAMCHeNDRA 
LOVALKA V SHAPURJI DllOWNAGREE 

IIi.R (1940)Boia 522=42BomLR 

A LR 1940 Bom SIS 
■' ' "83 124 and 125 — t eiitrtrt et 

tUtt—f''" '• ' "" * •• 

oiual " 

Real • * 

83 of t ■ 
contrac 

th» Aflr , 


I CONTRACT ACT (1872), 8 161 
' flic tnortgagee svas first to proceed against the 
mortgaged property and ^va5 to taic every step 
thit could be taken against it to realise bis money, 
and the time begins to run against the surety 
j <»nly svjien the mortgagee fails to realise the 
tvhole amount due to him from the mortgaged 
I property and not from the date when the morl- 
gage money becomes due under the mortgagt 
deed. {Dennet erd Verma, JJ.) Daljtt SiNcn 
r Harkishas Lal. 187 I.C. 152= 

12 R.A. 474=1940 A.W.R. (H.C.) 14= 
A.l.R. 1940 A. 116=1939 AL.J. 1137. 

xo, ...t ... 


365.ArAliAMTli SlNCllr U La Yl. 66IA.190- 
70 C Ii J. 656 (P C ) 
— a Xi^APflteabUtly — Sunty Ur deitor to henk 
—'Bank if tounj to duchit itati ef ecceunt of dttter > ’ 
inr/ty—Afreem/iit by turily to bt liable in spit' of eon 
fiOiiiion lender and deilor^Effett of 

S. 143 of tha Coniract .Set is not app’ieable ro cases of 
mcie non di'closore. l*caii*e mere non disclosure as di>* 


debtor— ‘ 
Pm bet 
guarani 
Undet 
that the 
o! the p 
surety 


of the S. 

beneSi to the pi - 

for A bond of ga 
Hasan /) Gl 
KHAN 


1940 O ■■ 
S 123— 


\of pwtHf of title III goods bailed to third person~ 


guaiamui luiiiu 
pal amount of th 
NATH V BONEB 

S. 12S- 

dtht—L\ah\Uty 

Point. 

Where a pe 
gagcc’s money 
mortgaged by 
would be entif ■ ' 
from him, the * 


protect 
ins the 
stand 
it to a 
d that 


not to 

bailee 

to the 
, 'oierts. 
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CONTBACI ACT (1873}. S 160 
C / a-$J DMtikIty, J) K J PATEL i T K V R V 
CHETTIAR 1910 Bang LB 361- 

A IB 1910 Bang 219 

— Sa. 160 and 148— Government promiisorr note 

deposited with Collector by company owning private 
bonded warehouse— Note not endured to Company- 
Company’s tight to it« return on cancellation of excise 
licence— Giiemment if can plead interest of endorsee 
—Vote attached by Government nnd rS 88 (3) (e) 
Cr P Cod-* against endorsee— Effect 1939 Dg 

Col 366 Ezekiel Province of Bengal 

18510 214-12BO 350°41GrLJ 134 

— — S VJO—B'itl/e't ngkttSalt of ciUh eatrutteJ 

for grating lutliM 

Though according to S 170 Contract Act the bailee 
has a ri,ht to retain goods unlit he receives doe 
remunerat on for th** services he has rendered in re&pect 
of them there is nothing in the section which enables 
him to sell the goods and recover his dn»< Hence a 
person entrusted with cattle for grazing cannot sell 
them for the recovery of the grazing charges due 
(Prtranii /) VlTHOBA r MAROTI 
1940NLJ 412-AIB 

(as ameoded In 1932) Sa 1 • * 

nS—Igp/uaii/ity and uoPt—PUdge 
jufi I proptrty without autkonty—Vali 
tJtft li rtentr pitdgei arlielii from pa ontt 
The plaintiff brought a suit far recovery of certain 
articles or their value Rs 60 on the ground that they 
belonged to her (plaintiff) and that the first defendant 
got possession of the articles by <tealih It tvas found 
that the; had been pledged with the first defendant by 
tbe<econd defendant plaintiffs husband, but that the 
articles belonged to the pUmtlff’ It was notshowu 
that the second defendant had any authority from bu 
wife the plaintiff to pledge the articles Nor was be a 
mercantile agent 
Htli that the first defem 
recover the amount due on the 
on the ground that she was a 
pledge did not confer any right 
was therefore entitled to a dei * 

I i Suhra nanyi Aiyar, /J) ‘ • ' • 


[ OONTBIBUTION. 

I the agent Is exempted from all liabiliiy, if his acts are 
' the acta of a man of ordinary prudence and are perforn • 
1 ed at the time of an emergency The agents are ord 1- 
natify expected to carry out the instructions of the* r 
principals m all respects If, however, the goods are 
perishable or perishing, the agent is entitled to deviate 
from hia instructions as to the lime or price at which 
they are to be sold If the principal thereafter sues the 
agent for damages as a result of his selling the goods 
without the principal's instruclions the agent is protected 
under S 189 of the Ac! (7V^ Ckand and Abdul Rashti, 
//) Harkishan Singh v national Bank of 
India ltd 42PLB S9S = AIB 1940 Lab 412 
3 196— Applicability — Contracts forGldden by 
law— Ratification— Conditions of validity— Delay — 

Effe t Set 19j9 Di„ Ccl 367 Madura MumCI 
PAUTV*' ALAGIRISAMI NAIDU 187lO 780- 

12 BM 764 

S 200 — Seope — If exhaustive— Ratification — 
Effect on third parties 

The provi<ions of the Contract Act relating to agency 
aie not meant to be exhaustive Neither S 200 of the 


I raiiDcation does not relate uack wnen persons other than 
I theconiracling patty have acquired intere«ts prior to 
I ratification {yenkatoromana Rat and Aidur Rahntin 
JJ) TrtiNNAPPA CMETTJAR c Krishna RAO 
I 51 LW 45S-(1910)2MLJ 726 

—8 21S-Cen$iiueiic>n— Accounts by agent to 
pnncipal— If to be rendered at principal % pla”^ of 
* business Set C P CODE S 20 (a) AND (.6) 

1910 MWN 254 
■ — S 220— Construction and scope— Misconduct of 


MA 


— Sa 178 and YlO—Rilat 


ght ft proceed againA rrccmf I Power of Court See 1939 Dig Col, 368 Rwia 
I NATHAN CHETTIAR t PALANIAPPA CHITTIAft 

0 98=13 EM 137 


— First mortgagees 
mortgagee 

here there la a r- . _ 

the movable property 

reman in possession ■ 

ow ner, and the proper 
party and sold, the fir 

the 'econd moitgag ■ ■ 

second mortgagee had notice of the prior mortgage I — 


gain«t two partners— 
■ for contribution from 
od of partnership— If 
> Kannayva Rfdci 
to 62=12 BJJ 515 

party not impleiJed— 
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CONTEIBUTION 

{fihavlt and Afanahar Lall, JJ ) A, jAKfES r ACHAJ* 
BAR Singh 185 IC 297°6B£ 150- 

12BP S16*>21FtttLT,416° 
AI£ 1010 FAt 119. 
——Suit for — Plaintiff not itin[ party to contratt 
ittuietn de fondant! — Efftctef 

In a suit nhtch is in essence a contribution suit, the 
consideration that the plalntiS was no party to the con 
tract between the defendants is by no means conclasive 
of the matter (^Dhavltand Afanohar Lall^jj') A 
James t/ ackaibar Singh 185 Zo 297» 

6BE 160-12EF 3^1B-21PL,T 416- 

~ Suit for~lVhtn maintaina 
The mere existence of a decree 
for a suit for contribution A pe ju ■ t u lmiu « a 
tight to contribution cannot claim it i 
charged that which he says ought tc • 

common burden {JSukkdionaraint J 
HeeraCHand 1939 M 


CO OWKEEB 

S 43 (2) fl>-‘Di5pute’— Meaning Su 1939 

Dig , Col 370. CO OPERATIVE SOCIETY, DlHNO- 
RANWAUt' Mahomed DIN. 42PX.E 273 

' ■ -S 43 (2) H^dtoard laied on ariitration— 

yalidil^— Proof Hat party vrat tntmbtr of toyirty— 
Ntttsttty fo>—Loan taken iy Atm front /ociety — If 
protet mrmberikip 

In order (hat an anard ba«ed on an arbitration under 
the Co operative Societies Act may be valid and binding 
on a person it is incumbent on the Society to prove that 
he eras a memixr of (be Society at the time when the 
j reference to arbitration was made Although ordinanly 


Din 4 . 

S 42 C2) (b)— Member-— \fe. • * ’ ■ 

1939 Dig Col 369 ANJUMah 1m • • . * . • . ■ , 

Qarza .1 Imam Din 4*.': U **. *; . « 

s 42(8)(b).(6) aod (6)— Wwtfi • • 

tor after memitn it adfudieated tntelte> • 

Court to refute exeeuhon—Proi/tneial It * 

A 44 ... 

A Court called upon to execute an awa ... 

(2) of the Co operative Societies Act,. •• • • ■ ■ 

liquidator cannot refute to execute such • * * 

the ground that the member against whom the award | orthe rule Roth the rule sad sub-section give jurisdie 


of illegal 
anjuma 


a 43—^ 22 (6)—//- u 

itolatins rules and tgnortnzlaw of 
iiction of Civil Court 
Rule 22 (6) of the Kales framed 
Co operative Societies Act is not 
I.ocal Government But if ihe awar 
diction the ovil Court can vertainly 
Even if the arbitrator is validly app 
can stil! be a nullity if there is viol 


VB (HO)419°1940OJb 681- 
^LJ 588-AZB 1940 All 482 
P), B 137(1)— of—If 



>S 

A 

TIVE Credit SCKim, Ltd v GOPAL CHaNDRaI establish adverse possession in the absence of positive 
MiTUA IltE (1940)lCal 82»l63IO 313— I Indications that (he co owner id physical possession was 
12 E 0 674 — 70 CLJ 492— AJCE 1940 Oal 198 I settingup an adverse title to the knowledge of the other 
CC>n appeal from 70 O L J 489 ] I co owner Possession is never considered adverse if it 




One of two co on-ners of joint property is competent 
by himself to maintain a suit for ejecting a trespasser 
without joining the other co-owner when the property 
has not been divided between ~ -j - > * — 

one of the co owners is entitlei 
without reference to the otbei 
/ytr and Sabra\man^a At 

RAJU V. UADHAVA RaO la Mya l>4.«Vb 

— ■' “ Suit ftr etetunlt—A/aitiiiiiiaiiiity 
A CO owner who has not been actually ousted from the 


bKABlD t ABDUL HOQUE DOBHASH 

LLR '1940)lCal «**»•- 

13 U 0.96-.' . I 


COMUISSION 1B8I0 237-6BB 726- 

1910OLB. 38S-13BPC 9- 
A IB 1940 PC 111 (PC). 


I nauet of topyTight. As a role a title does not involve 
literary composiiioii and is not sefficiently snbstaniial to 
justify a claim lo protection. That statement does not 
not be on sc 

• character as lo 

* being copied 

I that of a song 

the use for the film of a title of a song is too unsub 


“Broadcast cf ferformance of musteal wort-~^$lsts>ordt 


I tomposttton—lnfnnfi 
alktt film adofhng tstlt 
rtfealsng sn any form 



in public at all A broadcast per r/ Is no • , . ’ ’ 

representation of the work. Ifthebroadca . ■ . » 

np only by listeners in private it might r , ^ ^ * 

establish that there is a public performan t , *- _ > , i" ' i • f * ■ •• • 

performance would be separate and e« ■ ’ r ■ ' 

private. But a broadcast to all and sundry listeners CO SH&BBBS— Abadi— Safe of bouse by tenant to 
will include hotels and other places of entertainment or co-sharer— Nature of rights conveyed— Other 
refreshment who, ifnot forbidden, wiU perform Che sharers, if entitled to sue for Joint poesessioo. 1939 
piece to a number of members of the pubbc, and such a Dig Cd 372, DarSHAS SinCH n PRAC SivcH. 
performance will be a pubbc performance within the I87X-C 39— 12BUk.460— AJ.B.1940A1L 
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00 SHABBRS 

■AJitru ponetston— What XttH aid xekat " 
eortsliluli—Posttsuffncf am — Nature af. 

Tbe po'ses^Ion of one co 'barer is po'ss^jo 
half of alt the co'harers in the absence of * 
repudiation of (itlei and the fact that the non p 
CO sharers v.ere not In receipt of profits will not eufface 
to e'tabU'h ad>erse po"es ion a« a^aln't Hem 
(.Catiister, /) Haider Hussain p subduan Kman 
19iOAWE (HO)S87=AIR I810 All 428 

Advene passesstan^—WAtn (an ante 

In order to establish adverse pos'e"{on by one 
tenant m*com[non against hU co-tenants there must be 
exclusion or ou'ter and tbe po^ession 'ob'etjcentlo that 
esda ion or ou'ler mast be for the statalory period i 
U bat 1$ safncient evidence of exclusion mast depend | 
upon tbe circumstances of each case Mere non-paiticl- 
paiion in rents and profits noald not neces'arily of ilscif 
amount to an adverse posse*sion but such non paiilcipa 
tion or non po«ses'ion may in the circumstances of a i 
particular case amonnt to an adver'e posse'sion Regard I 


00 SHARERS 


I 1040 MWN 311 = (1040) IMLJ 690 

•Cemfineatian— AigAl to — Co tAarer teft cut ef 
fotutuon 

\ A CO sharer «ho ba« been kept out of posse* ion bj 
! the other CO sharers n entitled to mainldin a 'uit fo* 
compensation against them (VAitfr, /) EaIJAS 
SlSCII f kAMRATAS TRASAD 6 S65« 

18610 397=12RP 493=Arjl 1940 Pat C8i 
. •■Ca‘iAaring~preiiimpticn as Ic—Ahieree of 

here there IS adequate proof as to a tenant’s co 
sharing I efore he left the village then It may bepie^ 
earned that the co sharing conlinued during the terarts 
absence (,Afthta,S M ond Harper, JAl) kUEER 
SlSCn s PAirSATH SISCII 1910 RD 193= 

194DAWE (BR)71 

af—Ctreumilancet— In 


■' Ctmmen laHJ—£xe/iiine paneiiienby »« I f iNORAfiT 
dtfian t of the rtghn of otAen^Cteim to eompema ion I Co tenaney — 

iy ” • . ' ‘ ' 

It 


me 

wc ■ • 

or vrithoot objection from the other co sharers is under | StNGH p BabU 


the other's rights the excladed co sharer would I 
eitithdto compensation from tbe co-shirerin posse 
Sion It cannot however be held that the excluded cc 
'barer would be entitled to compensation even if he ha 


ses'ion coltivates the lands not through lenanls but by I 
his own iiratia, the compen'ation should be awarded 
not on a rental basis but on the ba'is of the produce of I 
the land in the years in suit (jiarriei, C J and \ 
Dhajle.J') Raj RaNJAN PRASAD SiNlIA P KHO 
BARI LAL 21 Pat I. T 854 

—.—Common property— Donka belonging tf pro 
prtetort of two adiointng utaies in eommon— Right of 
one to put up bund— Right of other to prevent putting up 
of same— Proof of damage— Neceiiity 

' ' I — r «.,v _ of two 

. f both 

obstruct water flowing through the donka, and interfere 
with the common enjoyment of tbe common property 


i part of a holding who is 
cessarily a co lensntin tbe 

• on may be that of a tres 

• • nomferenc<canpos«ibly be 
ancy merely from tie /set 
»ses<ion over certain plots 
es for them direct to the 

• dSathe,/Af) BHlKHARf 
1940A WR (BB) 136 

Subsutenee— Duration— tit regit 

’ - r/ « m„(ff ff tenaney 

■ist mast be held 
An unregi'lered 
CO tenants could 
at co-tenant nor* 
Ram AuiAR 
1910 RD 384 = 
sQinAWR (B,B)247 
g — Lon of right- 
dverie paiieiuon 
ice*tral holding in 
or adverse po"es 
’ " on of 

and 

561 

ed father — All sons nor 

proceedings— Shares It 

1939 Diy Col 372 
CHRAJ KUER 

• '» . =AIE 1940 Ondh66 

Exclusive pos*e6Sion— Basis of right — Change in 

the nature of po'session— Right of co sharers to object 
to the change •S'ee 1939 Dig , Col 372 Radue\ LaL 
t> KuNj Behari Lae 15 I,nck 61 

- - -Exelmive ponettieii of common tan i by onetn 

defiance of nghtt of othert— Compensation to excluded 
eo-iharer— Right to intereit on— Heine profile— Dii- 
tinetion 

It IS almost impossible to make any di'tmction bet 
Ween meane profits as defined in the C P Code, and the 
compensation awarded to a co sharer of common land 
who has been deliberately excluded from enjoyment of 
the land by another who cultivates it in defiance of the 
others rights Interest U payable on the compensation 
so payable from one co sharer to another and can be 
rightly awarded (Harriet C J and Dhavle, /) RAJ 
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RANJAN rjiASAD SiSHA KlIODARI LAL \(Af,ieitey y) S L S K K CHETT^AR FIRM t 

SlPatLT S&4 Farok. AHMED 18710 460-12RE 334 = 

“ ■' Ex(/ isi ir yfXfe}ni>n-“l!'Aen arittt — C^titfer] AXE 1940 Rao^ 83 

realising rent fy mfferanet ct ea thartr lamharder— ^ — "IDghu inter «— Right of one to luild on oi let 

RtgUs ef— Transferee frm suck te tkirtr— if tan he out for liailding purposes joint land- Absence of 
eteeted j consent of others See 1939 Dig Col 374 AMJAD 

The nature of esdasne possession which conld entitle I ALI KiiaN v DlSMlLLAKliAN A I E 1940 Ondli 24 
a CO sharer Of his transferee to reman in possession ! ‘ — ^Rigkli tf— Grant ef easement 
until partition mu«t be the jiosscs'ion in as'eition of a [ Whete a Co sharer grants a ka'e with respect to the 


n in possession ! —— ^Rigkit ef— Grant ef easement 
\ as^eition of a } Where a co sharer grants a Iea°e aith respect to the 


in possession till a ‘ 

{TAomas, C J and 

VAZIRUDDIN ltASA^ ■ \ 

186 10 14 ■ 

1910 A WE «■ * • 

1940 0 A 174 = 1910 OWN 173= I 
A 1.E 1940 Oadh 21S j 
- ■ Jemt kkrvat — Safe of a lAirf in—f\sidedt\ 

rights I 

\\ here a Co <harer sold a ha f *hare out of his half I 
<hare in a joint 
in certain plots 

sharers and dea • 

not apply to an • • . • 

It IS not possit * 

certain plot* am • 

*eieralty , '• • 

DEI 1949 A W U lUiV J 121-muUA /lb. 

Jemt land— ’Dealing hy ene—If hmdt all er\ 
ameiinli te euster—Ce-tAarert allaving »nt to remain in 
pestemen fer seme time—Ifletr right teelatm fartitien . 
—If amtunli te ouster 

A transaction nbich is assented to b'' some only of I 


The other co*sharers are not thereby ousted, and their I 
remedy, if they object is merely to obtain partition The 
mere fact therefore that «ome of the cc->barers have 
allowed others to remain in possession of the lands for 
<ome time «il1 nut amount to ouster nor can it defeat 


grant / ) HaraV CHakdra MUKTJO TadHva 

r SKVAhfACHAKAN CHAKRAVARTV 190 I C 483 = 
13 EO 166=71CLJ' 248=AI^ 1940 Cal 447. 
I — ‘Rin^it of one of tnasiy to eject 


• ■ (iae$tton wch a co* 

• on the ground that 

• • . . ers 10 the khewat 

•* • •’ *•» ' il ) NaRAIK PA9 

J lAt ASNATH 1939 R D 640 (1)= 

1940 AWR (BR) 3 

• •Jfsght ef one re tenant to deal tvtfh freferiy ef 
another 

A tenairt ID Common cannot deal aith the rghtof 
I _ ^ » alienations , Without that 

• {Grille y) NAhURAM 

• • • 1940 NLJ 266- 

A I B 1940 Nag 241 
, ee sharer f rights 

iiAiusuaieii 111 esuu i>i ed poi^session of anypor 
lion of an undivided holding not exceeding his oan 
share, he cannot be disturbed in hts possession until 
paiiilion Hence a co.sharer who is in such possession 
. of any portion of a joint Lbati can transfer that portion 
Isubiect tojadiustmeut of the riehtsof the other co sharers 


ATE 1040 Lah 473 

em n ..yrlnriTe posses 

■ SiSCH t- 
• iLnelc 15 


Hence the fact that a receiver was appoi • 
mortgage suit biought by the tnortga^ a , 


redeem Is entirely Irrelevant to such a y°lt and U no* jtheteU no ptesuiDpiion that a correspoeding share in 
necessary for deaslon In suit In such a suit Ibeco- |the house In that stare b al-o sold (//amileen /) 
heirs need not ash for the farther relief ofpartitten iBaOIANLaL*’ GOSardhaN 15 IacIl 288 = 
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CO shabebs 


I COSTS 


12EO 227=1861.0 S75(l)“1910 OWJJ IS- PavtalUc Surya PRAKASAJtUA 
1910 O A. S3— 1910 B D. 13=A 13 lOlOOQdbltS I 1910 MWN 892— 62Ii.W 282— 

Shamtlat—fiitAi cf tonait A13 19101110 879-C1910) 2 ILLJ 328 

A ccksharer Is entitled to a right of pajiafe ovtr the I . . . *. / . . ^ j 

ShimUt land It rot ie.ot..d (or >oJ 

oo«o,oop..po,oo(th=..II.EO {BM. J) DutLE I s' 'g J ^ 

KEHRlSiNGH 42PLB m 'OO 51 Ii W 633-{1910) 1 ILL J 764 

Suit for profits — One of ttto eo sharers ~~'~~^^'*(''elia>i—Vjrlgaee tuH—Purekastr tf r*orS 

eX‘PTQpr\ttQry Unant-^Xher CO sharer ‘ *..-a i ••mtk mortraior t« psy (<•' 

‘vhote of ex propnelary rent tn Iteu of ’ fathngto do to and 

If can claxm profits ' tcUng ktn totarefrtief 

Where one of t>vo co-sharers of a khc “ afftllote Court — Pro- 

her in a suit for arrears of rent on the ex pro- . ... 

pnetary holding accepts the whole of the ex ''idc powers of di<retion are gwen to a Judge when 
proprietary rent from the other co-sharer who is the q»«t>on of costs His disaet.on roast 

Ihc t* pitdinttelj ttiiwt IK l.cu ol ki! skate ol ‘I"",'”!'* I"?""'"' “"t* >* ^ aceotdiao. wtlb 

the profits he Is estopped from itibseqtiently f”. f P "tL",? ,kefote a dtetrioe la lep.td to 
clatntms a share ot proto m the remamtei l< te'eftd. It aratt be rbo.a that the otdet to 

♦ irtn rtf »hA UnA yt«/f rr \ been made contrary lorn proper oiercise of discretion 

Gh" sm? If^ I A J&M " > ' and genml principles of law A purchase of one item 

T T T? a h— i« 7 rr xaq— of mortgaged property which had been put up for sa-e 

12 RA 530-1040 AWR^VhcS tIo- i lopiytothe mortgagee the 

12 KA 530-1940 A W K (H L ) 129- p^, chase | nee towards the mortgage but he did not 
A 1 tc. 1940 All 17 beep hw promise wiiS the result that the mortgagee bad 
“ Suit for tr«/ilt—Kigkt~Exeeuin uu «<*</ j lo bring a sail to enforce the mortgage The pntchaser 
aeiHpottan ,ras in occupation and was Imp eadrd as a parly to the 

Although one co owner is not accouctabte to the laait a«h« was a necessary party Tbetrlal Coarttryits 
others for excessive use and occupation ' but If hli Idecree directed the purchaser to bear thecosts of the 
posse Sion or user of Joint property is incontistent with ' nit personally since through bis conduct (he mortgagee 
the title of the others or it amounts to their exelunon | was forced to take proceedings in the suit On appeal 
ur dispossession such possession or oser clearly becomes I this order for costs was reversed on the ground that there 
unlawlul and he is bound to render account of the tents } was noprietty ol contiaet between ttie purchaser and 
and profits of the share of others (.Tek CkanJ ,• " 

Ahiui RaiKid //) Fuvj\8 National bank I • . . 

t Seth Pars Ram 19010 6{ - 

ALB 1910 Lah 

COSTS SetaluC P CODE S 3S , 

— « Ippeal—SommaTy dismissal by appellate Court | or conttary to general prinaples e: 


-‘‘—Attorney of dteeneJ forty— R>eAl to affty to 
Court for order of fajment . j . 

Nn attorney of a deceased parly is ent tied to apply 
to the Court for an order for payment of the costs and 
expensesincnrredbybim In the course of the sail, al 
thoueh he is not a party to the suit {.Mefdatr J ) 

SaBB4 SONDAKI DaSI P Nanda Rani DaSi 

* I L3 (1910) 2 CaL 102. 

. —Commenonert of Partition — Pifkl to affty to 
Court for order for fayment — Taxation of bills of 


the Court which appointed 
he was appointed for an arc 
and expenses, although he 

His bills may be taxed by the laai ^ oui erui lue court 
iAfeMair /) SaRBA SuNDARI DASI V NaNDA 

Kami Dasi LL B (1910) 2 Cal 102 

■ Diieretian^DefamoUon—Sutt for damage/ — 
Detret for /mailer amount than claimed ^ 

Peo! r of Court to aie/rd 

In cases of claims for damages for de 
not possible for the Court to assess the c ■ • • 
exact figure Part es cannot be expected (o assess the 
damages in an exact manner Although the amount ol 
damages decreed by the Court is very much less than the 
amciunl claimed the Court can award full costs to the 
plaintiff and not merely proportionate costs {,Pand 
rang Roto and ASdur Rahman //) VENKAYITA 


IS the failure of the 
purchase and pay 
the Suit and it 
t acted impropeily 
exercised ill diicre 
the order of the trial Court 
* any rate one which in the 

was eotitled to make the 
lym reversngit and the 
order of rerersal should therefore be set as de {Cenlle 
/)RACH4VA CHARIARP POVNOSWAMI 4rUDAl.t 

61LW 3l8-1910MWir 601- 
A 13 mo Mad 519- (1910) 1 ML J 338 
-■ —DiKreiionary ma((er 
The grant of costs is discretionary and not obt ga 
lory {Satie J AT') MaHRaNA W MAHRAJNaRAIN 
1910 0 WIT 1162.-1G10BD 649 

— ‘Vt/taleof Court— Correction — Order for co/tt— 

tf lulllficd 

A Court IS not Justified In awarding costs tn a case 


— " Picador*/ ftet—DcelarcUory tutt— Lahore IJtgh 
Court Rule/ and Order/ 

Under the Rules and Orders of the Lahore High 
Court the pleader s fee in a declaratory suit under O 21. 


Court— Di/entilting circum/tanci 

Where a party fails to produce the necessary 
evidence In the trial Court and succeeds in bis suit on 
the production of such evidence in the appellate Court 
he b not entitled to costs as all the trouble was due to 
3wn negligence {Harftr S M and Satie J 
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4»7 


C03TS I COUET TEES ACT (1870), S. 6. 

RAMT'*.' ’• I- • » ...... 0 . .*r.. — . 1 .. ... 


htfort 
<crtt 
Wb« ■ 

his sm 
reason 
should 

Beca' 



~'—^Taxafitn-~S*/ititer emfteyed if t/ienfM Ptlary J 
—Right to casts at Irtsotan partf and party — | 


pteintifT being at the iioie entitled Inhwto Jn«t»fBte 
sach soil, but In the meantime the legislature takes, bv 



ctWM l'o'r,:i.v.r .h.m b, ... of lna.™,lV },^ tte I *""• -■ 

opoosite oartY. Intheabsence of eridenceto the ewr- J ^***’ ^ _ 18810 462. 


•COTOr-FEB— Administration aoit— Appeaf— CMirf. | thins ■ Mg'e joSsouait and adds a dinctiia that jb« 

feeoaTable. .frt COURT FKES ACT, S. 7 (r») (/). decree fs to be dra»n «p after the tfeficfenCTWnad- 
42 PiA. 101 . 1 good, the proeef are adopted bj the Court binflasrant 
. ■ ~ Vctnt fraRti—Claitsfar—7<nlatss* ya ' •‘*1 , 

—Iftaitgxetn. * 

Where a plaint claimed tnesne profit* from a ' . ■ « ■ ■ ■ ■ 

.dateillldeluery of possession of property, but no . ■ ■ ■ ■ ■ 

tfee eras paid cm that claim bst a statement was ■ S ' 

Y, D. iD^io— 27 
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COUET FEES ACT (1870), S 7 
for DO decK 
Ahmad* ana 
Tejpal 1 ■ 

S ' 

that p/ainl 
maturt for potiuni 
A suit to obtain adeclaraiion that the plaintiff is the 
sole anJ exclusive owner of G P Notes which are not 
mature for payment is not a suit for recovery of money 
As such S 7(;)doesnot apply to such a suit {Tet 
Chand and Abdul liathtd^ //) NaRINDAR SiNGtl 
r KULDIP Singh ^ 18810 461- 



COT7ET FEES ACT (1870), S 7. 


Ai • ‘ ' ' ' ' ' • 

tat ' 

Cf • : Ip ■ i 

(as amendea Ity ■United Prorinces coart 

’paa* /- t' •* " 'Jv' '■•'' " ’ —itim 


(r)aa*f ■ . . , 

— SutC tor OarticioHivminer Hindu fa P<ti'{ener~~ I ^ • 


I oght 
able 


share at Ri 40 000 but paid a court fee of only lU 100 
under An ]7Sof5ch II of the Court Fees Act, as 


BUX SINGH P. AMBtRA BOX SINCH 

16Z.UCB 7d-Al£ 3840Ou<lh47. 

8 7(l7)(b)aadSch n, Art. 17 (vl)— Swt 

by Mahomedan CO owner in joint possession for paKi 
bon— Court fees 5re 1919 Dig , Col 379 MSAR AU 
Khan 0 NAWAZiSH Au Khan 18610 323- 
12 SBB, 


> 


Jocutory character J 

Per Abdur Rahman, y — (1) that as regards the other 
creditors impleaded the plamuB could not be called I 
upon to pay any additional court fee in respect of the [ 
transactions challenged, and it would be i ■ * 

live defendants to establish their right 
ditore when account was taken, (2) that 

Is should be taken as equivalent tc ■ : * 


" -S 7 (it) (e) — Applttaiihty—Sutt for d<elara~ 
Uatt that debt ttncilialion agreement it tvilhout /untdie- 
UeM and not binding 

» -reement entered into 

> • declared invalid, is 

• • ■ aid or voidable and 

i • of the Specific Relief 
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COTOT FEES ACT (1870) S 7 
Act under nhich the Court majr adjudge the doctament 
void or voidable and order it to be delivered vp and 
cancelled In tach a case the plaintiS most be deemed 
to have asked for the relief srhich the Court can grant 
under S 39 of the SpeciEc Relief Act and this amounta 
to consequential relief and hence the suit would fall 


utualt tn fffiiiroiaJ—TiltfefftatnliffiH proftrlr— 
If to be gone mtr— Court fee payable— ValHation— 
Right of plaintiff— Plaintiff^ nattv* of Hyderabad and 
elaiming ea'enient at appurtenant la praperty m 
Hyderabad— Law appheable—JuriidieUon of Brihtk 
Indian Court 

The plaintiff claimed (bat Irrigation works in hts : 
occupation situate within the Hyderabad State received I 


I COURT-FEES ACT (1870), S 7. 

I holder and that the defendant is in wrongful possession , 
I the proper court fee is that prescribed 1^ S 7(v}oftbe 
I Court Fees Act The suit is one purely for possession 
and no dedaratioii Is required It is not necessary that 
the platnliff should also pay Court fee under S 7 (iv) 
(«)^ iAgarwla y ) ^BrIJ BEHARI PRASAD SjNGH 


' —f'a/ualioH 

riaintiS brought a suit for an injunction to restrain 
the defendaut from making permanent constructions on 
the suit land and for a mandatory injunction for the 
removalof the construction already made, alleging that 
he was hiding only an under raiyati Interest In the land. 
The suit was valued by the plalntiS under b 7 (iv) (^) 
of the Court -Fees Act at Rs 10 forpurposeof court- 


of easement | depreciation In value of the suit land to the defen 



• -t made- 
ction to 
e for In 
sh India 
appur- 


. • * I* I : 

A J B 1940 Cal £52. 
— — (as amended lo Madras) 8 7 (Iv) (c) and 
(V)—Appbcabi|it 7 — Suit under S 13, Madras Survey 
and Boundaries Act, ccotaining prayer for possessjon— 
Court fee payable See 1939 Dig Cot 380 SeVUCaN 


iog to the law of British India Of'adtteorfh. J) 
Venkata Ranca Rao Bahadur v Sita Kasia 
CHANDRA Kao Bahadur C2LW910- 

1940M.W^.1062«(I810)2MJ..J 66 S 
. . ■ -S 7 (l 7 ) (e) — Applicabili** — ®- • »— »-»--«• — 
against co trustee and for posses .< • 

Joint trusteeship denied— Dedal, 
ship found necessary for right to * • • 

able 1939 Dig Col 380 . « • 

DESIRAR V GOPALA CHETTIAR . 

ik.M Avu, 

. 1-8 7 (Iv) (c) and i'T)—Apt>ieaii[iiy—Suil for 

pottemen of thare inxiUage—dltigatien that platniiff\ 
it brteher of tait male holder and that defendant tt i 
wrongful poiiettion — Court fee faytble—Herlaratien- 
Prayer far — U nntiiatj _ 


mediate remedy in accordance with the title which the 
Court has been asked lo declare A falile and demur 
rabledaim for injun^ion i* eactuded iSktmp.j) 
SHAtiLALr ShaKBazKham. 42 PX.B S64 


to the passing oi me V.P Ccuri bees Auituututi i An 
of 1938 to pay md valorem court fee on the maiket value 
of the property, namely, a house which is the court fee 
payatieiaa suit for possession. {.Zia uUHaioM, J) 
Ori LaLp MST Rahim Zadi 15DoekE31** 
12BO 381-167X.O 454-1940OWK 880.* 
sQjno A S42-1S40OXJ1 £18- 
■ in-AXB. 1840 Oe&h 248 

' • tor dectaraiico that coc^o- 

■ ■ t was obcalred by fraud aud 
. , .relief See 193 V Co,. 

I. . tND Jnsistmint Ltd r 
■ ■ , I ■ 165' DC 

12EC 
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OOUfiT-rCES ACT (1870), S 7. 

—3 7 (i7) (c) and (t ) — Suit aUnsillf ta t$ta 

bhsh tiHeand cen/irtn posttmon—Suil rtallf t» $rt 
atxdt ptrU^n ef ttmpremst litcrti end txt(uU»n talr~ 
Preptr valuaUtn 

to ■ - . 

pr( 

th( ■ • • 

for Ks Oat that there nai an anderstaaduiR 

between tbetn (hat bis habil ty would be real); for Rs 


dOTrET-rEESACT(1870),8 7. 

loan appeal from a decree in a suit for admlnistra* 
tion, the appellant is cntKied to valae his relief for 
pAtposn of court lee at such figure ^ be may fii lie 
la oot bound to pay court fee on the oJ valerim raloc of 
‘ ■ GOVIND LAL. Jl V MlUtP 

. 42PLE 101 

J ■ ■ U P Agrtcnlturists Relief 
' ! * undtr Aencullurtiti Relief 

A<t,ta dtelirt urrieKWt pxjaile—ffalttrt cf—Ceuri fee 
payat/e. 


I money la due from the plamtifl to 


the defendant 


But 


the asseti the valuation should be based on the valuation 


. Sa 7 (It) (d) «nd 8 C—SutI for permanent 
inrunetion— Prayer reftraimng exeeuhon of decree 
agatnil property m Plaintiff't possetttott — Proper valua 

tlOH 

In a suU for a permanent injunction restraining toe 


tion In & case of this sort the objective standard of 
valuation most be taken to be tepreiented by the extent 
to which the plaintiff will be benefited if he succeeds m 
his suit It would be necess j , -t. « 

enquiry under S 8 C of the 
the value to the plainiift 


AYtTAMOAK 185 1 0 159-12BAI 64Z 

- S 7 [y'l-'AppheahiUty—Suit agaimt mrtgager 
posuseion 

n a suit for possession against a mortgagor who had 
delivered possession of properly mortgaged, an 
valorem court fee on the market value must be paid 
as the defendants ate allegedly in possession and as there 
is no special provisions in the Court Fees Act as regards 
salts of this kind (Hamer) NawaB Kkano AU 
SHAH mOAMIiJ 49 

—(*5 Bmendea In Madias), S 7 (t) and 
T*** vv U-* • ft possession 

committee 

• ' Munsifs 

,, A I OPPANNA 

HADARo KARUFPA NAPAR 189IC 289 = 

13 BJil. 2S4. 

I -"“’“S 7 (t) {a^J—Valuatton of tui/eet matter— 


1 , ' fr 

3 7 (It) it)-AJmin 

Court fee fayaile 


;arden as the case may be in the year immediately 



435 


INDIAN DECISIONS 


426 


OOURT-rEES ACTC1870).S 7 I OOUET-PEES ACT (1870).8 13. 

preceding the presentation of the pUint and (2) Its I S 12—S(«pi— Valuation far purpaset of turn 

market Tilae If the net proSts are not readily ascertain \dittian— PinJtng iy trial Caurt—AppellaU Court, tf 
• • \t*H go t»to 

■ • • • S 12 of the Court Fees Act makes the valuation for 


S 7 (V) {,'li)—CoHitrucUon~Ptaftlin thenaturt 
of uinJfall — tf to le exeluJtd for purpoitt of tourt'fta 
S 7 (v)t.f) of the Cojrt-Fees Act does not give the 
Court any option to consider «hell er or not Ih 
profits for the year pre eding the presentation 
plaint are exceptional or unusual Such profits 
be excluded fro 
fee on the grou 
windfall (If’ 

HUSSAIN t- K 


41 0 W.N S91 

I S 12 (1)— at to nit profiU or 
markit value under S 7 (v) (n) — Finality— Extent 
y . r, . ■ ^ 7 (V) 


the 

insli- 


ATE 

S 7 (xl) (ceV“^PpUcabiUty— Suit against 
former tenant who set up a title in himself .r/rl938 
Dig, Col 4Sl AKAMADALU FAKRUDOm*’ MUtLA 
FIDAALI I LB (1910) Kag 391 

' ■ ■ ' ■ '3 8'B(S)aQd {tfi—Alditianal eaurt fet found 
dui on inquiry not pud— Proper order— C P Code, 

o 7 , p n 

If the plaintiff fallitopay the additional court fee 
found payable on an enquiry made under S 8 (0 of the 
Court'Fees Act, the proper order for the Court to make 1 
will be an order for dismis'al under the provisioiu of ' 
S 8 B (3) of that Act as amended tn Bengal by 
Act Vn of 193S, and not an order rejecting the plaint 
under the provisions of O 7, R 1 1 CP Code I 
{Mitlerand PoxiurgA, /J) Ja • 

SECRFTARy OF STATE ILE ’ « 

44 0 WJT 745=.* . 


iJ..K 4bLI=XuUlO 2bd** 

ISEO 137-440WN 622=AIB 1940 Cal 4S3. 

S 12(1}— Valuation for eourt feet iylAetrial 
Court— If ton #r ekallenged 
The valuation made by the Court of first instance for 
the purpMeof assessing court fee is final and cannot be 
cbaileoged In appeal, when there is no question as to 
the class in which the suit falls and the question Is 
merely of valuation in that claes (Milter and 
PoxturgA //) IaRJMON KHaTOON V bECREIARY 
OpState 1X.B (29lO)2Ctl266 = 

440 WK.715-AIB 1940Oal 461, 
- i5 12 (2)—APpliealility—/f tonfinid to appeal 
Pf plaintiff only 


appeal The actual wording of 


— — S 8 (c}—Applicaiility—Caii falling tvrrAiw I deemed to include an 
S 7 (iv) (c) I - . - , 

& 8 (r) of the 
falling within S 


able valuation of the 
I' will b» fur the Court 


relief claimed and It fol ows that I S 12 (II) — Scope— Decree sljrned and sealed— 

to de^de on the merits of each I Power to require payment of additioral court fe^“ 
»t !•« j -• r'-wirt in fmiicpn. 

KIUATRAI w. 

« . 'A ' ,-lSBB 183. 

, • s * ■ I ' • < eahaustir^— la* 

I I . • .1 III fee .T/r 19 
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COUBT-rSEfl ACT ( 1870 ), S 13 

Vishnu nan 


Dig , Col 

Marar •• • 

-■ 8 13 Proviso— 

vholt of (ub/eet matter— Rtfunc 
—Legality, 

Where an Order of remand does not cover the whole 
of the subject matter of the suit an order directing 


— S. 17 sad Scb I Art 1 — 


I COnUT FEES ACT (1870), Scb I. Art 1. 

' ' .'“</) RiDHA Karan 

JfliOAJJXJ 29. 

■ • ■ Scope— Imposition of 

MARIAM CIRI V C. 

I auuaO 623- 12 210 

I Scb I, Art 'i.— Appeal m mortgage tuil—Suil 

\dtireed nerrulmg defeHdant't eontintion at to plain 
' tiff’t liability to aeeeunt— Appeal by defendant— Proper 
taluaUon 

In a suit brought on a mortgage, the Court pass'd a 
decree la favour of the plaintiQ overruling the contention 
of the defendant that the ptaintilT tras not entitled to 


valuation upon St con 
In the appeal to get 
to accounts from the 


r - “ u i. juii uiiiicu «eveiai 

action against the same defendant or the same defen 


dants jointly and to appeals arising out of those »aies 
Bat It canMt apply to a case of a claim made by a 


Held, that the appeal should be valued according to 
the amount of the decree of the trial court and that the 
conri fee should be paid upon that amount {Alrant, 
rt C.w.. HIRANMOVCE 

41 O.WJT 482 

! 'i' 1—Apphcabitiiy— Appeal against 

made under S 9 of the United 
. . Estates Act See Court Fees 


.viluiKSuiuy * single written statement to be filed by a 
creditor In respect of his claim which may con«istof 
claims upon several documents Hence it cannot be 
treated as a suit in rh .. < ^ i 

been unite 


ACl.o 


And an ap 
subject ms 
of the cla 
Art 1, aa 
(Tbomi/, 
WAT! DEV 
1 


lElDBangLB 629 -AIJ( ISlOBang SCO 


Mortgage t 

dteUnct relief e I 

A plaIntiS suing lor redemption of a mortgage and 1 

asking f - " . , . I „ .11 

reliefs, s 
Within t 
Value w 

tlon covers the relief in regard to surplus profits as well aa truitee— Court fee — Payable 

and the lal • executants of three promis'ory 

Rahman, ' ■ ■ cere instituted Two of the notes 

SERG .... , t _ 


Appellant led to believe that appeal 
tntly ilamPed—Diimitial of appea 
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COURT-rEES ACT (1870). Scb I. Art 1 
«ad It coaid not therefore be said that the sob}ect« 
matter of the appeals was incapable of valuation soas 
to perinit coart fee being paid under Art 17-B of 
5ch Kofthe Court Fees Act as amended in hfadras 


iCOTOT-PEBS ACT (1870), Sch H.Art 17. 

! 1040 0^ 169-185IC 896- 

1940AW.B (00)85-AIK 1940 Oadh 182 

' ■“ —Sell II. Art 1 (a) — Same judgment governing 
several suits— Appeals filed in some to High Court and 


Amount Ste 
ACT, SCH I, 

Sch 

Meaning of— 

Mariam Uibi k ^ 


In Bonba7) Sch II, Art 6 — 
‘ by guardian of minors estate 

Wards Act — Stamp doty 
• 42Bo&lI<B 668 

Auuau ba.}— |— ai.u.li An. 4l — Affilicaii/ily — ^ippeal agamst 


■ — Sch 1 Art X-SmiI far pauttt 
pesseittan iubjttt ta paymiHl af turn ef • 

UoH pricedtnl— ‘Applet agaimt ardtr 
Courl-f((i 

A plaintiff appellant who aeehs to get tid o! an order 
for payment of a surr of money should value his appeal 
at the amount of that sum of money In 3 suit for ^ 


der 

alls 

ind 

laf»^ F#r4e. //) RaUCSHWAR. DAKRSH S!^GK v 
GOtindPrasaD 190 1 0 814 - 1940 OL.S 6 S 3 - 
I 1940 AW.B (OO) 412 - 1940 OWH 862 - 
vornns boa^vpioED 416 
, ■ “ * I* eesCAiseiid 

• • ! ! ' • ; ipheahility—^ 

• —Individual 

• yailt^'An/, 


• • • • * n certificate 

. • * *• • aggregating 

I • • ’ • „ ' 1 of debt or 


I Cmaupauu 


21 Tat LT. 1019 


lub/tit maittr in Uiipulf in app/ai 

The words * value of the subject matter In dLpnte'’In I 

Art 1 Sch lof the Court Fees Act refer. In the case of I Sch H.Art Vi {\ySuit frr tanttllattan af 

1. f r fr tut! far furfatti 

a a * a ■ m ndl Rc rrtrf A t.S 

i • • ‘ a certificate which wai 
• ■ • -'Under S d ef the Pobtic 

1 . • ■■ wi hm 17. a 1 of 
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-COUBT-rEES ACT (1870). Sch. U. Art 17. OR T. CODE (1838), S 1 

Coort The ralaation of the suit for purposes of juris* (85 aPeDded InMadraa), Sch 11, Art 17 A 

diction IS the amount mentioned in the certificate ^—Smi fi>r dcelarotien fi/fJ ttt Dutricl AtunuPt Court 

Per y — The very fact (hat S 34 ofthe Act —^Tovn>//r to SuiorJmatt Judgo'o Court forinet-^ 

provides for the cancellation or modification of the Detrte if Sub Court-^Apfoal — Court f/e payjilt— 
certificate by the Civil Court, subject doubite's to certain Doeroo^Jf dierto of Muniff'i Court 
limitations is an indication that the certificate even in the Where a suit for a declaration Kithout consequentia! 
form in which it ultimately emerges from tie Revenue relief is instituted in the first instance In a District 
Court, IS regarded as embodjing no more than a sum Munslfs Couit, but it Is later transferred to a Subordi 
iiaKt.. fr. h» a«.H» orwt., a Hsle Judge's Court for trial by that Court, along with 

another suit in that Court, and di'^o^edof there, an 
appeal against tie decree passed (n such suit must be 
stamped with a court fee stamp of Ks 100 and not 
Rs IS The decree appealed against is a decree of a 
sub Court , the fact that the <ait was originally filed in 
She Court of the Di'tnct Mun<if cannot make it a decree 
' * ' ' ' court fee under Art 17 A 

Act {_Liach, C J_ end 

Set H Alt 17 

against manstir of txttutsen—i,eurt ftt 

Where an appeal relates only the manner in which the 


regular suit {If asset Ah end Kan //) Jot DORCA 
Dasi i Mahara; khmak Sourish Chandra ROv 
18810 402^12EO 672 * 71 0LJ 203« 
440WN 256«AIE J910 Cal 216 
— ■ 'Sch II Art 17 (lli)—Applicabiiity^Suit to 
declare decree void Sie Coukt-FeeS ACT, SCH I. 
Art 1 AND SCH Ii Art “ 




. ••'JNAE PBOOEDUBB CODE (V OF 1898) 

, • ’ BOd Srittsk India'— Quttta-~’iVarrant 

■ , ^ if Court tn QHelteSxeeutaiilstf r« ffnlssf 

— — ~~Sch II Art V7 {yi)—Appl‘ea6slstf—Pertitton\ Qn*IU is not a part of Rntish India and a warrant 

(iu{— .AffraC ugavKvt «!«<»«««( d<f<nct I usued a Court in Quetta cannot therefuresbe e« 

pessisston m htu of dotoer I cuied in British India The Court in Baluchistan must 

.11 . r _ « »» i._ 1 _ -n,.j - provisions of the Extradition Act 

DEYKI NANDANr EslPEROR 

190IC r0S“I3E Pesh 2i« 
■ OrL J 1910 Pesh 30 

'Speitfio provtssei'— Meaning 
fb What the words 'specific provi'ion' 
(?) of the Cr P Code really mean 
cnlar provision of the Cr P Code 
to 'affect' the ‘Special. . Ian', 

tn itself end not merely 

to be drawn from the statute 
the special law' in question is to 
be affected without neces«arily referring to that 
'special law* or the effect on it intendea to be produced 
in express terms White requiring something Je'S 


v-ouri fees Aci \,arauna J) MuNlRAN t> 
MuKHTarBzcam 1940AWJI {1I0)6S6-- 

1940 OA 970-»1910Ai:.J 789-=» 

A TT? 1010 All KOi 


( 1 ) — Appli 
parcener— 

feepayable .yrr COURT FEES ACT (AS AMENDED IN 1 ^rawm/, //) BaLDeO *■ EMPEROR 

Madras), S 1{tv) («) and (i) Cu) and sch n, ILB (IMO)All S96-188IC 662=13P.A 48= 

Arts 17 A(Oand 17B (1940) 1 ML J 32 (FB) 1 1940 ACrO 67=41 CrLJ 627= 
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CB.F CODE (1893), 8 4 

mOALJ 241-lOiOAWE (n0 ) 229- 
AIB 1940 All 263 (FB). 
— ' S 4 (1) (llV" "Comp amt ’~-fVAal aw euwtt ta 
A domment addressed f « *' 
allegation that an offent 
ending with a prayer that 
dealt with IS a complaint 

term contained n S 4 Ci •• 

to be a Complaint and bet - ■ ■, 

merely because it aUo coni. 

‘honld l)e intesiigated by 
ground that the local ' police w 


S 4 (1) (1 )— — If conpued to 

/’rocccrfi»i(7 Midcr Code 

Per Khundkar, J — A proceeding by a police 
officer for the collection of evidence would 
answer the definition of investigation only if 


I CS P CODE (1898), 8 76 

'S Bi—l'it/age ebaakidar — If peltet effietr— 
Powrtwf arrisl~Arrest of penon iychiaViditonmere 
\eral direction of poltct Sul-‘tntpcctor—hegaUty— 


therefore tesenes the arrested person from the custody of 
the cAauiidar he cannot be conricted for an oSence 
under S 22S, I P Code which constitutes a special 
oSence and which cannot be committed unless the 
custody (s (awful Although the eAauMar might act in 
good faith (bat wootd not prevent bis act in arresting 


A 1 K 1940 Cal 97 
I S iO^DtsInet Mogtslrate invested with 
pouert under— Position of 
Merely because the District Magistrate has been 
invested with certain powers under S 10 it does 
not follow that he has not ether powers which 
are not contemplated by the Cr P Code He 
IS in addition the Collector of the District He 
IS also the District Officer and in thos* 
ties he has to perform many functior 
are not covered by the Cr P Code '* *. 
and Khundkar, JJ ) Bejoy Krishna 
hitSASi ILR (1939) 2 Cal 532= 

187 1 C. 310=12 R C 575= 
41 CrLJ 442=AIR 1940 Cal 30 
-- Ss S2 and 33— Ziwi/ 41 to inSitawtixeuntinte 
—If etfetn pTcer to pais iinlince of mprnmmewl in 
default of payment of fine 

Ills dedacibte from the provisions of Ss 32 and 33 
Cr P Code that where a Mag strate has pow«r lo pass 
a «entence of imprisonment as well as of fine the limit 
placed on the term of the sobstiotiie »p • • 
impnsonmeni does not aRect bis power , • • 




default of fines— Tf can be coeicorrent SreCu P CODS.! 
S'S 397asd 35 IIi.B.(1910) Lth 148 

S 87— Scope— bon cotTpliance with S 5l4— 

Order forfeiting bail bond— Omission local) upeuj 
lureiies to show cause— Ikfecl—If coraWe Sie CK. 

r conr s 5 h JE51.C 59S»6BJ: sa 1 

Y. D. 1540—28 


'■ — Ss 66 and Bi— Legality e' arretl 

An arrest cannot be legally made nnder 8 56, Cr P 
Code, if the provisions of that section are not complied 
(>./ } if the officer making the artest does not notify 
the substance of the order Korean tbeie be a legal 
arrest Under S 54, Cr P Code, if the officer making the 
arrest has no information or seepicion that the person to 
be arrested is concerned In a cognitable offence (//en« 

. , ..X 

; 'I .V ■ ■ 144- 

■ • . : ■ 381 

t ■ ■ , '•ludes 

oSence under S 171 1), I P Code St* 1939 Dig , 
Col 391 EaiPEROR V BRAMUANAND MISRA 

dlCrX-J 85-I.LB (1939) AU 924. 

Ss 76 to 86 — Duty of Court— Arrtil of per toil 
rending outnde local liwtilt of /nriidiclioti ot Court 
iiimingtearranl— lyien lo ie directed— Duly of Court 
to ittUfyttiell that the perioni to it arretted knt com 
milled offtnet 

Tbe powerof directing the artest of some person at a 
*. • 'inidici on of a 

• ^ removed from 

• ' a 1 • ■ • * eiercised wiifa 

i^r • ■ persons In oee 

hero Id custody aD tb' way to a dis 
r be Justified Uthe Court issuing tbe 
a ■ I ustial reason to beCevc that those 

■ R imlited tbe offence comptiiocd of 

. and tP’auoaJeoe /) bACAVHAt. 

1 • 42Boai:Rll.90S — 

AIB 1940 Bern. 897 
— — Si 75 a&d 8S — Stef* and efeet—Protedure for 
\ arrat of ptrion owtade tke loctl limiti of Court liiuiwg 
marrawt— Arretted ferion iron fkt iefore Jdagtitratr— 
toegntry if latter under S lft>—Comfe‘ewef—Dult 
Jdaginrate—S 1S&, if ertrndei Si. iBU f 6. 
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•CB r. CODE (1898), S 75. [ CB P. CODE (2898), 8. 82. 

Under Ss. 7S to 86, Cr. P. Code, wbtcb deal wjth the | directing lucb warrant to a pohceofiirtr, forward the 
t'sue of warrants to be executed outside the local litniU j sane by post or oth*rnise to any Magistrate or District 


be is bound to direct the removal of the arrested person 
in custody to the Court nhicn issued the warrant The 
Magistrate in such a case IS not entitled to inslitntB an 
enquiry under S. 186, Cr P Code, nhieb deals with a 
different matter That section deals with a casein 
which the Court which has jurisdiction h. 

■cognizance of the matter, and the offence i 

the notice of a Magistrate who is not compe 

an which case he may send It to a Magi'tr ■ 

competent. S 186 does not override the 

■Ss 75 to 86 which deal with the execution •* • * 

The only point which the Magistrate is , • 

inquire into under Ss 75 to 86 is the question nbeiber 

the arrested person IS the r ' 

tended by the Court Issuin 

C J and IVaiiOodiro /•) • ' • • » 

42 Bom I, B 

■ ' ■ 3 y&^iyarrant — C«nt*nU 


■ • ■ KHEHRAJ, /« re. 

1 ' . * -A IB 1940 Bom 397. 

■ I ! • 'anti~~Ferm and eanfenis 

I af—Wartan! net addressed te any definite e/fiser and 
not eentasnsng address, Uesersftien and e'tv fatten ff 
fersosi te be arrested— Veil Jily ef. 

A robbery was commitled m Calcutta of foorcar< 
rency notes of tl e denomination of Ks. 1,000 each. One 


I referred to the two merchants merely by their names 
-».v» «■-. » "«{e Initialled 

• ■ , • , utta to the 

Maeistrate, 

. . tarn". The 

I warramsonly contained the surname and preceding 
1 ....« ..r iv* >1r•^ vlihoat any reference to 

^ be persons to t>e 

. • . ■ . the third Preai* 

• • bad and invalid, 

™«n (or .dmittas tta ,ce«!,d to tol K tli« [.or,™ to [ Sm ite •«“»»' n'u ."in-red 

whom the warrant IS addressed IS a Magisirate or police j ^ persons to be arrested, 

officer, be may endorse ii to wme one serving under - ^ . j ivasteedew V.) .SAOARJtAl. 

him. (Btnnet /) JaCaDISM NaraIV BA/PAt rJ f /• L A. 904 - 

Emperor. 187 1 0 682- 12 B-A. 676- KHESIRAJ. /« rr 

1940 ACrO.I8-410riJ.600- 1 .. . Al». i«u atom 

1910A WB (HO)79-1940AI.J . 5 ‘ ‘ 

ALB 1940 AI 

S 75 —tP'arranI under —Exetsition 

British India, . i .* . . i ' kiM 


S 76 (^y-CanctUaUo. 

erder—tdeeesnty. 


■ — ~-33 77 aad 8Z— Relative seefe—Latter tf ever- ( lor tue arrest ot a person in uiuisii liiou. ^ *iioui,u . .u 
nJes former. ~ • 

S. 83, Cr. P. Code, which provides that in the case of 
-a warrant to be executed o-aiside the local limits of Che 

•Court Uruingthe same »u-h Court may, Instead of .. ** u ' 
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CB. p. CODE a898), S. 83. 

Balacbistan Agency Ternioris*. it jnnst be read as It all 
references to British India in the Code of Criminal Pro- 
cedare veie references to British Baluchistan and tie 
Baluchistan Agency Territories J. C O' 


— — S ^^—Dturtttan tf Court~Ltmitt t» extrntt 
of—lfcentro{MtyS.\fi2,Cr P Ccdt—Iiiltr/trtnct 
in rmtifit viitk ordtr freduthan at datumentt. 

It IS clear that under S 94, Cr. P Code, the Conti 
has an absolute discretion to require the production of 
any docnirent which It considers necessary or desirable 


bear In mind that nnder S. 135, Evidence Act, a police 
«Scer cannot be compelled to say whence he got any in> 
tortnalion as to the commis'ton of any olTeoce TbMgb 


■ ’ S (S>— Scope— Documents protected by 

Evidence Act, S 136— If exempted from production— 
Objeeiion to prodneiion— ANhen to be decided— Proce 





A.I.R. 1940 C’al. 97. 
— - 5 . 9^— Issue of uxirranl^Duly of ifagis~ 
tralf. 

S. 96, Cr. P. Code, empowers only a Court ta , 
issue a search'warrant. A Magistrate is there*, 
fore acting as a Cotirt when he issues a warrant 
and, before he does so. he should apply his yisdi- j 
<cial mind to the question whether there are snfii' 1 
cient grounds before ^ 

warrant. A search- ■ • • - • 

automatically without . * ■ ■ ■ • ■ 

bare stalcment contai ■ ■ I ■ * • 

officer that a search is iievessaiy. nit. Magis- 
trate must see whether there are sufficient mate- 
rials before him to lustify the drastic action whidi 
he IS being invited to take {Khundisr end 
Sen, //.) K. IIosnOE r. Eurxqb. 


OS F CODE (1898), 5 106 

I.L.R. (1940) 1 Cal 231=186 IC 486= 
12 RC. 510=41 Cr.LJ 329= 
44 C.W.N. 82=A.I.R. 1940 Cal. 97. 
■ S . 96 (1), third clause— -Order for set- 
! i inspection by prosec«tor~Poxier of 

*. > make, 

hundkar, J • — A Court acting under cl. 
. 96 (1), Cr. P. Cbde, can m^e an order 

* * jre to be followed by an inspection by 

* ecutor where the Court judidally con- 

‘ lat seizure and inspection will serve the 

. , • of any inquiry, tnal or other proceed- 

ing under the Code. {Khundkar and Sfn, JI.) 
K HosiitoE t Emperor. 

I.LR. (1940) 1 Cal 231=186 I.C 486= 
12 R.C. 510=41 CrL J. 329= 
44 C.W N. 82=A I R 1940 Cal. 97. 
— " ■' S 96 (1), third clause — JParronl for 

* ■ ■ '* gistrate 

• Code, 

• • • ’ iken m 

' some- 

• • * for the 

. • r other 

. . . e does 

I uut, lueteiuie, empower a M.igistidLe to issue a 
search-warrant to help an investigation by the 
Mlice or by the Customs authorities under the 
Sea Customs Act. {Khuniiar oni Sen, J3>) 
K Ho^iiioe V Esiperor 

• 1 L R. (1940) 1 Cal 231=186 I C. 486= 

12 R.C. 510=41 Cr.LJ. 329= 
44 C.W.N. 82=A.I R. 1940 Cal 97. 
— S 103— Non complitnce with provisions— Eii 

I denceof search witnesses— AdcniS*ibility. Stt 1939 Dig ■ 
Col 392. BONOMALlBHA7TACHAR;^At'. ESIPliaOR. 
186 10. 472 -IS BO 499-41 CrL J. 318- 
AIB 1840 Cal 85. 

■ ■ ly — Conviction nnder 

' . with S 149 — Separate 

• • . .3ig,CoI.392 MERRAJ 

. 4ICrLJ.17(I) 

•• • • p -Per/an ean-ieUJ under 

n rder agitnit kin under 

• • ■ * Code, *11 not an offence 

• J ■. ’ ■, r. • and a person conricfed 

• ' ' • ■ . lOt therefore ordered to 

• wee under S l06rCr. P. 

■ V ..S'. VevkaTAPPA t Est 

I910JLW.2r 631(1)- 
UL.V>.bui*/-AIIt 1940 Mad 755. 

— . 8. IQ^—'Offtneea nrvatving ireaek at feet'— 
JUeantmg ef-^A ruled tamteleJ under .S’. 294, Penal 
Ced*~^If ten tr taund ner. 

The expression * offences intolvl-g a treach of the 
peace** means offences In which the comoil'rion of a 
breachof the peace is a necessary Ingredient or offeree 
tbecommtssion of which has act3a”y led to a Breach of 
the peace (irrespeaive of the party by • bich tnat breach 


w-ir1 


useij lo leadluotie li l-oi (.lc cl lue oueiACs 
affecting the public tranqeiT ty met’i-red la S. 106, O. 
P. Code The word* “breach of lbeFu‘-’icpeaet" tare 
notoolyia pcpularasatv bet ]■> lav the sigufcacce ofa 
(SstetbaBCe of the peace by sc«ae*Ucg enere that m 
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CB P CODE(iB98) S 100 


CB P, CODE (SeOB) 8 JOB 
abusive or obscene -ftords, that li to »ay by Te«ott, if not at some past tJme, but that this Ukelihoodl continoed (o 
to actual sWence to threats of It In other «ordi the the date of the order for security In tl e case of a claim 
word ‘peace" is used as a synonym forsecaruy Mtber folmmovabjepropeny wbrretbere Uno reJjgioos di'pote 
than for tianquiility It-nce where an accused person imdthetelsno indication that the accused party are 
»s convicted <jl sn offence onder S 2&4 Penal Code an hkefy to abandon their cJarms or togife op the iRt«i* 
order under S 106 Cr P Code cannot be made unless non of using violence In sopport o{ them, no such duty 
there is a finding that active criminal fnlimldation or as- (< cast on the Crown The fntentEon of the section m a 
«anl{ etc have actually octuried in consequence of the case of this kind Is preventive and not f«nal andthe 
obscene abuse (rf/we/y /J Tht Kl^G »• MaUKC security demanded should not therefore be escesjireor 
KVIKVO leiOEangEB 256-18710 1«- annettssarrly high (Afwferrrf. y) MaHVBIR GOPE 
12BB 82d«41CrDJ 421“ r SaMRathi Stsen 1891 C 457«4l CrL-J 716- 
AIE ISJlOEaoff SO ISB? 124-eBB fi37»»2IPatLT C52- 

S lCS-<7r*,' ifuff ut^tud— IBM PWN 62-AlB IBM Pat 252. 

CitivKlian ittidtr St 323 and 342 / P Cade~ttff/ol 5 107 (1)- Constmcfion— Vo'iw under— Coo 

—Cemietion tn S 342 aUne matni/itntil—Order tents of— ■* Substance of information Sti 1939 Dig » 
uidir S 106 Cr P Codt tffriftr Col 394 MUTHUSWAStl CHBITJAR, /n re 

fn passing an order under S 106 Cr P Code.iVhas II».B (l840)XJaa 3S5-12BM 684- 

lobe ^een not whether the persons comerned did commit 4lCrl.J 238-2851.0 821 = 

a breach of the peace but whether they were convicted AIB IBID Mad 23-fl94{»)2Mi.J 11 (PD) 

of an offence winch necessarily involves a bread* of the 8 108 Mtd Pesal Code, S 1S3 A~-/talattd 

peace If the offence is one tn nluch a breach of the uJrhtut fz t^/ftliznahU iPi-eeJi—U>titr v>)ial frcmta» 
peace rosy have been eoMimtited in the circnmatanccs of et fata to it frocttJti ogatnjt 

che particular case but which mother circumstances A person whotnaftesan isolated sed tioas speech, or 
does not neces arUy invoUe a breach of the peace an who Is found on a stray occasion only circulating imtrew 
order under S IC6 Cj P Code cannot be passed which may have the effect of promotiag enmity be- 
Where certain persons were cenvi ted under Ss 323 and tae«> classes may po‘$iWy be prosecuted under 
342 1 P Code, but in appeal the conviction under S ]53Aofthe I P Code but he cannot be proceeded 
323 was set a irie and that under S 342 alone agalMt under S lOS Cr P Code {^TAomt C J and 
wastnaintamed in such case an order under S 106 Cr GiuUm Haian, /> EMPEROr o Sit aMI SARUPA** 

P Code annot be pa3«eJ {f/aintltoif /) ASHTAR NAhP 10010 805-I9M A Cr 0 147 — 

HuSUMt- Emperor 18710 808= i IBIOOLS 610=1940A'WB (00>441*» 

IS BO 417=41 CrLj’ 605=2&M ACrO 73= , 3940 OWN 1038-29490 A 938. 

1940 0 A 380=1940 0 LB 248= ' S 108 Wand Evidence Act Cim) B U— 

IBM OWN 423 = 1940 A WR fOC) 318- . p,o(t*dtnii nndtr S 108(4) Cr P Ccdi.h prmnt 


A Z B 1040 Ottdli 323 I ^/Atvyy e?o4/rfr«ue<»4/V ifttciet^Prff'ieut tfettAtt tf 

- “S lOQ— Scope— Conviction under S 426 1 P \ taatt party-^AJmitsiiihty 

Code— Order under S J06 Cr P Code— SasUtnabiJjiy Wbere proceedings undrr S JOS (9),Cr P Code, are 
.Srrl939Dg Col 39J SVB8^ KAO, /n rr started against a person In order to prevKitiivfti frotn 

18S20 VS3»l2sai 693- deltvenogrpeecbcs likely to neate wmmunaUensian in 
410rl>J S35-AIB 19iOMAd85 themquiry speeches tJelivetad by the same person ©a 
— — ~S 107— 4cUon against lead r for apprehended ’ pnofoccusion* ar* admissible in evidence underS 14- 


acts of hiv community— Pfopr ety Ste 1939 D g Col 
39? MAStOMEO ABDytQAVVM » EsiPeSOR 

IDE (1939) Lab 554 
* "——3s 107 145 aiad 557— CVw^/mrrre nndtr Si 107 

and ef pzMtdun kdo'>eei~lnlrrftren[e 

by appellatt C irt~Curaitlily uad/r S 537 

The pb^?ft ol borir Ss 107 and J45 Cr P Ceode *s to 
prevent civil r ots and commotions Where two com 
plaints sre made under Sr 107 and {45, and a Magii 
trate adopts a part colar procedure the appellate Court 
should as far as po sible abstain from b noing the hands i 
of the Msg strale too tightly It is partially with thw ■ 
object that S 537 is enacted If no injustice has r« i 
«uU»d and if the breach ol peace has b'*en avosded then : 
the first object of the two seciions ha« been fuf&lled and : 
no interference IS called (or, and the irregalaiiiy if any 
can be condoned under fe 537 (Oavi/f"* ZOtti v : 
JawawirNaTH 1910A5IL3 68 

■ ■ ■ " " 3 107— Ptoceedings under —> Nature of Srt 
1939 Di 5 , Col 394 Om RaDHE » EmrerOR 

IDE {19M)Kaf 213 , 

S 307—Stefe and ebftet ef~Ortir far tttitrt f' 

■—CondiMK! for—Burdtn f fraef-~CiipuU at t»\ 
preptrty—Cajthitnsntr «/ liie/iAood a/ , 
breath ef tht ftate up ta Hitt o/ order ~~lf la it frevtd 
—Amount of seatruy 

It cannot Ik Uid down as a hard and fast role that 
in order to support an order lot sfcurity under S IW 
Cr r Code, Ir is incumbent on the Crown to show not 
oniy that there was tikeJ hood of a breach of the peace 


of the Evidence A t They serve to show the eaislence 
of a particofar <(ats of mead or intentfon 211 (e) to 
thu section is very s milar to the facts of the caie 
(Myeri /) JAGANNATH PRASAD VERWA V EV- 
PBROR 188 1 0 74-41 Cr L J 715- 

WEN S9-1940NL3 ai-AIE 1040 Nag 134 
——3 109—/lfifilteaielity—Aiieiiet of nndeuce ta 
prove extsttaee of ttrtanitonett futtifying action— 
ppefiStatmtai if daffadar after arrni 
eanftijion—Atmitttiililf—EviJtaet Act S 26 

It IS not possible to Jay doan general prrnCipfss for 
the application of S 109 (s) and (3) Cr P Code 
P, a dafa/ar, on patrol duty foand at midnight the 
petitioner walking on a $a> tA which was apparently 
need asathoroughfate Petitioner on being questioned 
by the daffaclar rept ed that he was going to a raarciage 
partyatMl that hehad olbeMaccotnpanying him These 
other persons came on the scene later and the diffadar 
look all the four to the police station and made a report 
Besides stating to the Sub Inspector that he I ad met the 
pefitioaer and others the iaffadar added also that the 
)*etitioner had subsequently stated to him that he bad 
been asked by one R to com nlc theft and that it was 
for this reason that he and biscc>mpan,Dn< bad come to 
the place where they were discovered by the doifj-yar 
Prottedings were taken against the pciiSioner and others 
under S 109, Cr P Coda and the petitioner examined 
several witnesses la support of b s ease 

ffeldt (i> that the statement ol the daffadar that the 
peiittoner told him of his having been asked by rP I* 
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CB F CODE (1898), 8 110 

commit theft ^^as clearly inadmissible under S 26of 
the Eiidence Act as it n as made after his arrest , (2) 
that the petitioner had giien an account 0 / himse]/ 
srhich vas not shonn 10 be false or in any way unsatis 
factory, and (3) that therefore neither Cl («) not 
CJ (i) of S 109 Cr P Code applied to the case and , 
the order requiring the petitioner to furnish secailty I 
could not be sustained {Fazl Ah and Aftredtli JJ'i\ 


OB F CODE (1898), S 139-A 
sought to be prevented J') JAO^NNaTH 

Prasad VERMAr Emperor 189IC 74 = 

41 CrI, J. 713=13RN S9= 
1940 NLJ 31=AIB 1940 Nag 134 

“ ‘S in—Appheahltly and scope — Attempt to 
»iet or ^Mnent of foreery — Order— Order under 
uclson—Legahty 

An order under S 117 is in the nature of an interim 
r and must be of a kind which could be made m a 
nanent order in the proceedings The temporary 
r must be capable of direct le'ation to the applica* 
under Ss 107,108 109 and 110 on which the pro* 


grammatically read as referring to the place where the 
acts on which an order is to be based were eommiiled 
t refers merely to the place where he was when the in* 
formation was received A person can be said lo be 


J C and IVettoH, J ) EmperOr c, SUMAR 

ILB (1940) Ear 494=19010 632= 
41CrLJ 937=AIB 1910 Sind 175 

, Ss 123(6) and lOS—Zitgorous imprisonment 

for fulurt to give security tn proceedings under S lOS 
I —Legality 

I Under ibe provisions of S 123 (6) Cr P Code, a 
I sentence of iigorous Imprisooment for failure to give 
ir where the proceedings are 
Code II illegal The impri 
{TAomaSt C / and Chuiant 


When the 
within the 
was receive 
temporary 
diction to I 
StH /) ■ ; 


——-3 110— Evidence of general reputation— Admit 
Aibility— If affects S 50, Evidence Aa •S'rr BUDDHIST 
JbAW (BURtlESE)— hlAKRlAGE 

AIB 1940 Bang 181 
— ■ — 8 110— Person proceeded under— If prosecuted 
for offence See Cr P. CODE, S _ 


jusimeu — 
1939 Dig 
CHANDR/ 


- — S 139 — Scope— Powtr of Com 


S 110 {t)—'IIaiitually'—It 

practice 


rt— furor txpres 
• f tury— 
■ tport — 

■ lictbya 



Intimate to the party the general nature of (he case daim ousting the farisdieUoo ol the Criaiaat Court to 
against him to gitehim anidea as towhat the wiinesieu past n summary order under S 133,0 P Cdde.agaLu* 
would testify against him It need not contain more him. W here the peruoa dearly declesthe 
Shan an Indication of the partienlir offence which i* the puhbe nght atteged. and there la endeace I* 
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CB. P CODE (1898), S. 139 A. 


of tbe denial, It'S Magistrate mast refer the parties (o a 
Civil Coart under S. 139-A. If the Mj 


[OS P. CODE (1898), S 144. 

Itb only when there is a dispate likely to cause a 


dlHf 

iator^ 


under S. 144, 

(ZJWe. J.) 


- .WJT.iei- 

•ICrLJ. 417»6 SB 428=AXE 1940 Pat 492. 
• — Ss 141 ani 145 — Appluahlily—lionz fide 


at all to ascertaining whether 
support of the denial of the exi 
and takes upon himself to deci 
a public right exists or not usu 
Court and deprives the party 
bave the matter decided by 
passed In such circumstances is illegal and must be 
a*ide. /) MUNi I.AL ACarwala 

Public of bhagalpur ISO LO 879 

7BE 36 = 1940PWN. 774 ^21 PatLT.S • 
— S 139 K—Stope~Nfn-ttmtIi 
pretttdtngt 

The provisions of S 139*A, Cr. P. Code, are dearly 
designed to ensure that where there Is reliable evidence 
in support of the denial of the existence of the public 
right, the Magistrate shall have no junsdiciion to pro 
nounceontbe cogency of the evidence, but Dust refer; 
the matter to the Civil Court. When the Magistrate | 
fails to observe (he provisii * • 

upon himself to decide the ( . 

right exists or not, he osar] * * 

Court and his order, being • 

set aside, {jjAavU /) ' • ' 

NONU 1940 P •• 


tra^^. 


14,,^ 

' • . iasliSa* 

• • 8 . . • . S. 107 

. • • ■ "girding 

possession of land likely to cause a breach of tbs pence 


— S Hl-^APplicaiihlr—Jury Jr/rr/rwry rewria 
tei er ixettJinetti fun(tie»t. 

S, 141, Cr P Code, has nothing to do with . 
ieleclively constituted or with a jury which exo 
functions in material respects (.DAavle, /} 

SaRAN SlNCH V. KaMLA pati lal. 

21PatIjT.793»AI.R WiOPat.TlT. 
— ■■■ — S 141— Dtscre ion and duty of Magistrate- 
Order— Form and substance of— Jury failing to /anciion 
— Procedure — Fresh opportunity to persons “ ’ 

against — If to be given Sr* 1939 Dig , 
JETHANaNDs' Shikarpur municipalitv 

186IC 723*41 OrL.J 361 = 12B ‘ . • 
AJ.B 1940 • • 


appears to have no logical obiect whatever i 


process of tbe Court, or that owing to the exercise of 
that jurisdiction the order has resulted In something 
akin to tbe denial of tbe right of fair trial, then the 
High Court would feel bound to interfere in tbe exercise 


ticahhtf~~Vuly of Court 
of bona fide dupute at to 
■ of piatt—Duly to fair 


tions. S. 143 does not apply ««• I 

liut applies only to subsequent 
since has been made the subjec 
cation nnder the sections which 

follows tha» ** raa • 

mentary to • • ■ 

and Weitot ■ •• 

KUMBAR. : ■ . : ■ I 

ISES 21 -s: ( ■. ■ , 

Ss 

teopt~Aiter ’ • ■ , 

Unee of immintnl dangtr of breach of the peaee~~/’roef 


. seeding under S 144 the 
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CB F COBE (1898). S 114 

S 141 — Appheabthty if tan be imaked to enable 

one parly la obtain aJvanfage tier otAer 

It IS true that S 144 gires wide powers to the Magis 
Irate and that imminent danger to the public peace 
justifies the 'ubordination of private int“ ••• » 
same time care stould be taken to see 
section IS not invoked by one party to a < 
to obtain material advantage over the otb 
C and iVetton /) ViRU KAMU V DKWANDAS ] 
JHAMAbDAS I.LE (1940) Kar 608= I 

190 10 618=41 CrLJ 052= I 


CB P COBE (1898), S 144 
The words or to the public generally when frequent- 
ing or visiting a particular place’ occurring in S 144, Cr 
P Code, are wide enough to Include all members of the 
puUic when within the defined area or at the defined 


( ■ 

1910 AWE (HO) 449 = 1940AJ.J 547= 
1940 A Or 0 124^AI£ 1940 All 465 
S 144— Order under— Contents of— Reasons for 


Order restraiNiHg — n /uiii ea 


Hi— Order under— -AJeinion 


ted as to- 


ble Ihis by itself is tio grouim ivii lesuauuug iiw 
netvcomer from carrying his trade unless heisdomgor 
• I Ireiv *n dn anv wronaful act which may lead to a 



‘t6 BE SsWaXA 1910 Fat S64, 
Particular place —lyjiat le meant by 


— 9 H^Disobedtence of trder under— Preteeu I mistakt 

iion for— Trial after vnihdraJMl of order— Legality^ ^ j PgROR 


'^ndSen'j^ E&IPEROR P ‘raJENDRASINJJH RAM- | 
SING 


5 145 

under S liS— Order under S iii—ProfrteIr 

For a Magistrate to proceed under S 144, Cr. P 
Code, in spite of directions to him by 61s soperiw to 
proceed under S 145 and when thecaseproperlylalls 
under S 145 Is un unwarranted use of S 144 
altogether {Obavle /) FfCDRESKWASl SisCH p 

RACHUNANDAN MaHTO i 5 ^ “ 

13EF 12-6 648-41Crl.J 678- 

1910 PWN 821-21Pati;iT 41S- 
ATTt 1910 Fat 

S 144— Doty of Magistrate— Definite stitenie^ 

of acts prchlbiteJ - Necessity for -- 
hfagistrate of discretion to Public Relates 
Order directing party to tbsta 0 from Acts wMch 
pnbbc Relations Officer does not approve of— l^gafity 
Cw 1939 De Col 399 ARfitSHlR PHtROCHAW 
(wribIs In ^ 186 I 0 477-12 E B, S5S- 

MORZBAb. SW-AOE 19IOBom4S. 

- -- 3 . m—lnterprrtetie»—'OrteHe puXie^g^ 

ratty vien frefuruting or mnimga particu.or p.a.-d-. 


*• rsof Magistrate under— Mandatory 

f Magistrate to pass— Bund created 
person not in possession and 
ha'ever— Order directing party in 
. !v .ka,».e bund— Legality — Objortion by 

party erecting bund— Sustainability See 1939 Dig , 
«ft NARAIV SlNCH P NaND- 
1940P WJT 210- 
flCrJiJ 9e-AJ.B 1940 Fat 67 
jwer of Migisirate under— Restriction 
of liberty of the press— Limits to. See l939Dg,Cot. 
400 ARDESHIR PBIROZSHAW MURZBAS, /« r/ 

1861C 477-12BB S52-41CiX.J 3I9- 
A , T p. 1910 Bom. 42, 
' — ■ 8. Hi— Proper order under 


menu iBrtnnd, /] BhaCMATI PRASAD r LM* 
PeROR. 1910AW.E (nc)4«9- 

1940O,A 788-19I9AX./ 647- 
1910 A.CrO 121-AXB.194I> AU 4C5 

— Seope of order under S H* ogiio^ Hr 

PuUit gm,ra}’r~'P’*C^>‘f * tr^‘c 

plaro 

The ttx^ of an eirdef paaied under b ;« r. 
Cede. agUntt the peliiC gwierar j U cartower ua- 
ugkinst aa individaal aad served 
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€B F CODE(189S),S 141 
him TboaghinsubS (3jofb 144 the nord 
has not been used nith the expression 'particular place* 
stilt the Ustinlends not only that the particular jdace 
shoald be speciSed bat al^othatit should 
<\hich IS frequented or visited by the public 
Jlatan /.) llADU » Enil EROR IB Lu ? * 
12BO Z78=- 185 1 0 71B»1040 0 

1940AWR (00)60 = 1940 OA 128- 
1940 OWN 118=41 CrLJ Z2B= 
1940 A Or 0 45-AX.B 1940 Oudh 241 
■ ■ — ‘3 lil—Stritiiof er</fr-^C*py tret ifttti Ufi gi 
•required by S IZ^—^rdefi tf a nullity 


S 

s 

the order bad knanledge of its contents (EJtlty, J ) 
ABU Hussain Shaik p Empzrur 

JLE (1940)2aanil0 = 10010 228= 
41 Or XiJ 884 = 13 SO 167^44 0 W N 641- 

- ' -3 144(l),2&dpara— Or 

fatten-^ A fixture to eontpuueut f 


1 • 

«o as to prevent the conviction of a perron nbo having 
knowledge of the order nevertheless dtsobeys it 
iMerednA, MaDaN KlSHORE AND BaoRI LaL. 
/n the matlerof 18710 183-12BP 678- 

410rLJ 411-21 PatXiT 231-6 B3 423- 
1940P.WN 469-AXR 1940 Pat 446 
- - 8 144 (1), (2) and (8>— Scope of— I 
ussae order to general public— Limits of 
Dig, Col 40l hATNARAlNv EMPEROR 

IIiB (1939) AU 934-186 X 
12 BA 307 = 4lCcl 

S 144(3) — General orders to tuhlie—i^ganij 

The plain meaning of sub-b (3) of S 144. Cr P 


OB P COBB (1898), 8 145 
■ S 144 {.^')—"ParUeutar flaee’’—AfeJntiigef~- 
Liontt of Union Commiltee-^If farheular place 
There is no reason why (he limits of a Union Com 


the manner of promulgation of the order An order ' for 
I bidding the assembly of Ave or mors persons in any 
I public ^ace itreetor iborooghfare wiihin the limits of Ih 
I AC Union Commtiee and forbidding the carrying of any 
lathi or weapon by any person within lfao<« limits”, is 
‘ ' * lot sufficiently 

“* * /alid order and 

• . ■’ ,/) MADIN 

• I I .• j./ 

• if ■ ■■. • • CrLJ4l4 = 

2lPatLl 231-6BE 4^6-191ur WN 469 = 
AIR 1940 Pat 448 
— - -B H I [6)--£xlenfren of order aftersts expiry— 

I Pojier of Local Covernment 

S 144 dnex not permit the Local Covernment fore* 


• * * 1 • enre of complainant— Dismissal— 

. •• 4939 Die Col 401 BAQUUAr. 

• . • ; CrLJ 06(2)-194OACrO 4- 

AIB 1940 Ondb2Z 
• ’• ’ .plicability— Claim to joint posses* 

under S 14S— Propriety of Set 
^ ' zaear Ahsan V juoKsmvAR 

BOX 6 B R 165 

■ *8 \i^—4ptlieabtlily—Joinl pewiiion 
When u IS found that the conlesting parlies are 
actually m joint possession no order should be made under 
S 145, Cr P Code But the position is different where 
I one of the parties claims to have and is actually found 



lih—Applieaiility— Joint pouetnon claimed 


certain act but an order to the public generally lo 
abstain from a certain a't on the occasions when they I 
happened to visit a particular place would be valid The i 
law does cot contemplate the prohibition of the fre 
quenting or visiting of the particular place but the 
prohibition of some act on an occasion on which sucb 
place Is frequented or visited {Eddley, J') ABU 
TTussain SMAiKt/ Emperor 

ILE(1940J2Ca : ■ * 

41 Cr L J 864=13 R O 1 . ‘ • 

B 144 (3)— Order prohibiting meeting withiii 
a certain area— Legality See 1939 Dig . Col 401 
Niharendra Datta Majuhdar V Emperor 

IB.R (1939) 2 Cal 607-12 CO 318- 
, 41 CrX J- 105 


AIB 1940 Pat I36, 
— — S 146— Attachment of propeny— Subsequent 
dropping of proceedings — Order for delivery to one of 
the parties is justified— Proper order 1939 Dig, 

Col 402 Daljit Singh v tej Singh 16 Luck 19 
' ' ■ " -S li5—/}»eition of Civil Court— DthZery oh- 
I tamed through Court— Binding itature—Ltmitt of rule 


'stoa at the time is not the judgment debtor but one of 
I the decree holders claiming exclusive title (Gruer, J ) 
[SHeOprasadi Govjndram. 189X0 774= 

41 CrLJ 799 = 13RN 78=1940 N LJ. 376= 
i A XR 1940 Nag 266 
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ca P CODE (1898), S 145 Ca P. CODE {1898>, 8 145 

~3 145— Duty of Magistrate-Possession given When a Magistrate relies on the police report in hu 
by Civil Court — Duty ofCriininal Court to respect — If preliminary order under S 145, Cr P Code and the 


trate cannot pass an order in favour of the first paity on ^ lif^—^readure—Disputt at to potseitien ef 

the basis of an order obtained by that party tn a previ lanJ—ATelKe la tarliet^Fthng of tvrtiun tlaremtalt 
003 proceeding under that section in which the second and doeumtnh — Proper court! for Magtitrate~Subttt 
L j —t »» . f mO .,0 under S 144—// jutUfied — Duty 


— -3 XM^—Enguiry undtr-~Proof of Pottettion— 

Delivery of pottittten by Civil C'nirl— Evidentiary 
value 

In an enquiry under S 145 Cr P Code the Criini* 


. as to possession of land, where 

*• “ m them 10 state 

ispute and the 
and documen 
I S 145, Cr P 

I <-uuL, luc 1 iagi>uai(. tuuum nut uuupt a short cut by 
snbsiitoting proceedings under S 144, Cr P Code so 
as to avoid the trouble of taking oral evidence The 
Magistrate must proceed to complete the proceedings 



behalf ol aamindar and another person h 


d^on I public tranquillity and save the realm from nets and 


the Court i'setf to make an enquiry and to find out who 
is in acioal possession The procedure laid down 
under S I4S dxs not contemplate that the qurstieo as 
to »ho is in actual possession should be deWgated, eren 
by the consent of parties to an aihlrator The secuon 

directs the Magistrate hiin*elfto reoive iheevidewe 
adduced by the parties and, no a consideration thereof 
locome to a decison (Conga Ao'i y) AhWaO 
ULLAH * SRINIWAS JOSHI ^ 


— — 8s llSaad 146— ^ymtoticalpoasesMOn obtained 
under decree of Ciril Court— Maglinaie If can Icnore 
Jee 1939 Dig , Col 404 MaOnc KaM » hfaPHC ro 
TOK. 1940Bgngl.B 157-18510 119- 

12 B.B. 183-41 CfXJ 123. 

'■ —8 245 (iy^Contlruelion—'A l»ot pontttton'' 
~~tf rofert to ngki to putest 

What the MagisU^e is coocerned with ]« proceed 
ings telating lo disputes as toiaiwoTsUepwcperty aader 
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OB P CODS (1898), S 146 

ous and has no reference to an) right to |K><ise«s 
{Dattt, JC and Lobo, /) KAIIIMALISIfAH t 
Cmpekor ILB (igiOjEar 421» 

18710 627«=llCrLJ 493 = 12E8 2S3- 
A IB 1940 Sind 61 
— —8 145 (1) — Prtlimtnary erdtr—Pr^ented tn 

fiiirf—Prapriely 


OB P CODE (1898). S 146 

I Uon lo proceed in the matter It is not absolotely 
I necessarj that in the final order recorded b) him with 
' regard to the question of possession there should be an) 
farther finding on the question of the imminence of a 
breach of the peace {Ed^Uy and Abram, //) 
GODARUItAS DUBVt- KHIROPCHANDRA BANER/EE 
44 OWN 427=710LJ 152 


it IS not proper to set up any absolute standard 
and to say that evidence not up to this standard 
will not be acted on by the Court for the purpose 
of an order under that section The proceeding 
can be decided on the balance of evidence and 
if the Magistrate can see his way to express an 
opinion that the evidence of one side is superior 
to the evidence on the other side then he is 
entitled to and should, if possible, form a deR* 
ni(e opinion on the question of fact as to who 1$ 
in possession An order under S 14d attaching 
the proMiiy ts a desparate remedy for cases m 
which the Magistrate hnds it quite impossible to 
choose between the conflicting evidence adduced 
bj the two sides It would be reprcttiWe if it 1 
were necessary to pass such an order when the 
first Court has been able to make up its mind 
m favour of one party If the Magistrate thinw 
that the evidence for the first party, weak though 
it may be, is preferable to the evidence for 
the second party, it is his duty to give a d«isiw 
in favour of the first party iRowhna, / ) 
Nandkishoee Sinck V BrcAN Lohar 
184 I C 817=:6 B R 81=:1940 P W H 6= 
12 RP 2SX=*i CrLJ 101 = 
21 Pat L T 306=A I R 1940 Pat 113 

S 145 (4)— £«g«»ry undtr—Specvxl oath 

—OBtr by one forty to gtve uf clatm tf affonte 
party tabes spenal oQ0\~-Refvsa\ bj loiter lo do 
so^Power of Court to take lAi# mlo cottstdera- 

If ome of the parties to a proceeding under 
S 14S, Cr P Code, offers to give up his claim 
to the property m dispute if the opposite party 
takes a special oath but the latter refuses lo do 1 
so, this refusal is of course not to be treated as j 
anything conclusive, but it is a matter which the | 


S 145 ( 4 ) and (S) — Scope — If exUaus 
ttve — Power of Magxslrate lo drop or lenmuate 
„ t, - .e,j t , \.fx%stence of 
• •• ' • -/n/or»i(7fion 

* * • ■ ■ iuct of par 

• • ■ • ■ ■ proeeedtiKjs 

• • ■ and (5) of 


luve veaseu to eaisi d (i) pro 

vides for a special case and does 
not prevent tbe Magistrate from terminat 
log or dropping the proceedings if he is satis 
fled that there is no likelihood of a breach of 
the peace It is, however, desirable that the) 
should be terminated with some formality In 
other words, he should have on record a police 
report or other information to the effect tint 
,no dispute likely to cause a breach of the peace 
exists m the same as proceedings are instituted 
on some information But where the diary of a 
case shows that the parties attended the Court 


a breach of the peace existed any longer and 
would justify an order terminating the proceed 
mgs Information derived from the Court dnr) 
and the conduct of the parties is as good 
any other {Dams, J C tmd Tyabjt J ) Ma 
HOUEP Ayoob Saifusdik Khah V Gulzas IiIe 
HAF IBR. (1939) Kar 775= 

187 IC 752=12 RS 265= 
41 CrLJ 507=AIR 1940 Smd 51 
— '.g 145 H)Seope—Afandalery character — 

Omttnan t» Add inyttlry — Effect 
Sub Ss (1) (4) (5) and f6)of S 145 are comple 


KtsiiosE Smelt V Bigak Lohar 

184 I C 817=6 BR. 81=1940 . ‘ • 

12 R.P. 281=41 C ■ t • 

21 Pat L T 306=A I R 194u a-ai 11a 


I circani'tances therein conlemplated Tbe words of 
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6 P CODE (1893). S U5 


that tht holding of the t-iil inquiry is a condition prete 
dent to the making of (he order {6; It« 

erroneous lomake an order under sob-S (6>>ruiioM lrt» | 
ing ever hell any inquiry under sab-S (4) (£uAa JC ‘ 
aaJOSuU>,an /) MaHOMEU AU o SlIAhtSUX. 
HAO tDR (mO)KaT 182 187 1 0 6S«“ 
•IlCtLJ 4S<5«IZES 255=A IE..19WSla<133 

»S 145 (4) Proviso raw PipMkt H€t' 

if fort He da/re/ siiri er ter — •1/rjamj’ <•/ 

The inquiry under sab (4^ is as to pows'iott t» lb* 
dateof the preliminary order under 'ub S (l)andthe 
words of the proviso ‘ within two rtionths neat befwt 16< 
date ot such order areprecie and onamWsuoos Itt* 
difBcult to see boa tke«e words afford any scope for 
holding that tn tho e cases uhere a hfagistrate doe* iitw 
make a prelmmaty order within two inontHa ol the div 
possri«ion the prrty eomplaining IS twfl entuJed to pro- 
ceed on tj '' 145 The Word« ‘ two niOBlbs before the 
date of such order" mean two months before She dale of 
the preliminary order yC a>ti/OSnfe{rnt yji 

MaHQMEU AU r SHAMSUtllAQ ’ 

"n ISlU'iKai 162 B"1CC1‘‘- 

llCiLJ 4Ru 14RS Air tijOSindSI 
— ...S 145 (4}t second provlso-~-/Rfmm at 
tachrneHi-^Poner of Court-^fjtnd c/aimerf (o 8e 
tn fomt potstsiiOH 

Under S 145 (4), second prowso Ct P 
Code:, the Magtsfratc w empowered to attach the 
land in dispute i! he considers that tt is a «»«< 
oC etncrgency although according to one of the 
parties (he land ts tn ike joint pouesston of both 
the parties (Chose J ) EMpeaoa < Bawoc 
- ku Shaikh fLR (1939)2 01 <l9a 

187 IC l2S=t4l CrLsJ S96s5 
12 R C S49sA.I R 1940 Cat 163 


tm P C0DEC1898>,S 162 

147 (Zy~/H<i»4eiorf ir/Kurriiin — Fever ef 


ATngtitraU 

S 147(2) Ct P Code does ma proper vase cover 
(he power of a Sfagtstrate fo order a person to do some 
thing Or in other words the power to dire t a roanda 
tory itijuR'iion %\ htie it is found that by reason of 
the ereciron t>! a an ohsirochon »o ffce right of 

way of the compfa nant is caused an order d lecting 
removal of the ob^tracfion (9 valid, iAiitriifar anJ 
E^lhy.JJ') BAURtOAS AGARWALtA r SOHV't LAb 
OSWAL IX^ (1940) 1 Cal 468- 

44 OWJf S88-AIE 1940 C«L 345 
-'■'-'■ " ■'S 155(2) — PrekiiiUen ecntaiieeJ r/r—AVfwre 


^Tbe prohibition conlained in sub-S (2)ofSl55, 


Cr P Code, is not absolute but i» quahSed by the 
phrase "withoat the order of a AUgwraie 


145(6)— Po««r to cancel prellfumar' “ •* 
DRderS 141(51 See IWDy.Cot 405 
StvOH r Tej SjbCH 15 1.0 • 

— — S 145 (fi)— Ro ’mg of possOKion l« fa 
petitioner —Direction to Mtidotier to intore cemeieiies 
and give access to Manaleran*— Tower of MagUiiate to 
Order See 1959 Dg Col 406 BAtARRISHbA 
REDDIAR • ’^VEU jAULUODtS SaMIR 

4lCrX.J 29 

— S 145 CO)— /’tfrrrrrre* pf urlj tm 
Raitmi)’ frefertr Atfifteay artkorUi entitled U et«t 
^ettnat {rr/ffsr/r-~Crder deelanit^ Xaj/tc«f eintt^ 
rurm 1 1 emen — // tntUXfd 

here the Katlw ay Authoriues etablisb * case aoder 
S 123 K»dwi)» A« entulmg them to eject the iwnoii 
asserting posseviion over a well inthe raifwaj pretoive*. 
the peraon ejected cannot be said W hare been forciWy 
and wrongfoily di'possewed and tbmfoie Ibe Itagi - 
trale is jmtiSeJ la pas.jog order under S 145 (6> 
declaring the Railway aathoriiies eniiited to po»*e*sion 
ofthe well (Aitr /C and tTetten /} K<ttCkaKo 
RAMC> lA^Dl liUFCROR 1X.B. <1940) K«x 604- 
190 1 0 746- AJL&. 1940 S(s« 167. 
— — S 347(2)*-Ad rntwjro redtr—Pever rf Mjftt- 
true ti A>rr 

S H7 (2), Cr r Code conMmfdate* m CnaJ order 
made afirr doe enqoliy in the miMier presided for by 
that section and d^ not justify an inter Jocwttwy order 
prohitnilng inietfcrenoe witb the esutirg sight* petetirg , 
decision l<i the proceeding Tat If the M agi »t»ie £(ids 1 
It neewsary to pass tmJenfere— order 0 / *n» IW 
Bay do so in ihe loanrier prosided by ^ 145 0.(4) | 
protSw 2. Cl T Code, (.Pt't'ei and IWtr //)j 
KHODaBOX-. MaSMAHUUHeOUt X89I.C 85*« I 
1SE.C 60-41 T2S-44C57jr 623- ! 

A.XX. 1940 CAl 99a 


the prestBtise acltan of the polic: 1$ tso( teslii led to 
tbe pieeention of ragnuable offences on); The police 
denvetheir power not on); from ibe Code of Cnmujal 
Procedure bat also from tbe To) ce Aa and S 25 of ihe 
taitcf Act gires them mde powers for picventwn of 
offences and brsacbea of tbe law generally {.TAemat 
C t and tia nl HatM J \ E.MPER0R r THAKURI 
16910 655-41 CrX3 778- 
1940 OWIf 655-19IDACrC 103- 
23 SO 103-1940 ODD 492- 
AXS 1340 Oudh 413 
— — S 156 (S)— Pmwr of Mapiirair to 
refuutoteltffgnitaHitefofinet m fnstHlotiei of 
(owiflaint—Dultof Mopstroteon freieHtahea of rem 
flatHt 

S t$6 (5) Cr T Code leUtes to a itage before the 
5fa|istratebas taken cognisance of the offtnccand not 
After bo) a Magisitate cannot lefste to take cognlaance 
of an offence onon n wade lo him wilbln (he 

^ ' )doef not after Ibe nh 

• on prcsentaiion of a 

“d In Ihe manntt laid 
4 ji« cannot icfase to take cogntaanre 
ut itand send it lo tbe police for lAqaiiy and tbth dis 
pose of <1 by eaecufireordeiiand by » ‘fir" Somtuary 
{Dae-et,/C and Mr /) OltaHoati CUdAlr Eli 
KTROX IXlS (t940)S«r 431- 

A.X Z. 3940 Slsd £16 
' ■ “'5 159— //r>»f»^«r«flw— ^/fi-rewr/ 1 » maitirnama 

— /VrWtimAA/; 

Section 1S9 wide enoogh to cover refererce to a 
suishimama as to what was done or teen but not as to 
wba) was said There sbotdJ then be no practical diK 
cnliy In the way of adducing nKvient etidente of 
fdenti&cation test* lO Conn to preserve tte r uilfity 
(Aiear./C* and ft'etten, d) >lQR SJaHOi EP r Eu 
rtnOR IXB (1910) Ktr 487-190 Xo 409- 
13 SX 81-41 CrX2 9Sl-AXB.194DElfifl3e8 

—— BH61 AUd 162— 'cf«y fvrtm’tnS f6l fftn- 
flttdet one wAo ere; (eceme tie teemed /ou' m~— 
S IM et *yy’«»r tf • tntte t 
‘Any perwai' cctemna in S ICl.Cr T Code, which 
inesi be read wlih S 167, iRiisde any pertori who may 
fwbseqeently be accused of thecrime wh>.hlst*lag 
fwvtoogited Iferce ^ tfrle-t M n person who is 
sespetted of having coraia tied the ci me f nrlrg tbe 
*abj-ct enarrer of Invmi gill**! (Aij-yr y)l)SSASATn 
r LaiFCAOR XX.J1 (IBtODfae S32 

189 X.C 691-lSB?r M-IJCrDJ 757- 
1940 jrx.^ C97-AXX 29l02?<g 2?y 
’ ■ S 1E2— .eyy-i .ry — J a,r«r»fr i» ierrir>/s 

Oew Wrferrw' iwf »» e CVe/ ^tfemen/e te /n 1 e 

to remJroJttI xeetneer^PeeceJnrr 

Tbe pforl«aot of S, IbJ. Cr T Code do per appy 
to wiaremenrs made in an inrtTdta'ice «h*r thaa thae 
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ous and has no reference to anj right to po«se*s {non to proceed in the matter. It js not absolutely 
iDatts, JC and Lei . ' ' ' 5n the final order recorded by him with 

Emperor I I ■ to the <|ue<iUon of possession there should be *nj 

18710 627“>s « ' . ■ ■ ■ 11 finding on the question of the imminence of a 

■ • 1 ' * : of the peace {EJeUy and Atram, //,') 

S 145(1 ) — Preliminary erder—Prctangti »« j COBARi>HAN DUBV KhiROpCHANDRA UsNERjEE 

qtitry-fropnelj 1 44 C.W N. 427»71 C I..J. 152. 

Sub-S (l)doe«= not contemplate any so-ifained inquiry - — — S 145 (i)^Ptndi>tf a* te parses, ten ef first 


— s 14S (4)x-£'Hquirjp vnder—Proof re* 

({Utred — Order wider S 146 — When no! proper 
In a proceeding under S 145. Cr P C^e, 
It is not proper to set up any absolute standard 
and to say that evidence not up to this standard 
will not be acted on by the Court for the purpose 
of an order under that section The proceeding 
can be decided on the balance of evidence and 
if the Magistrate can see his way to express an 
opinion that the evidence of one side is superior 
to the evidence on the other side, then he is 
entitled to and should, if possible, form a defi* 
nite opinion on the question of fact as to who is 
in possession An order under S 146 actacliing 
(he property is a desparate remedy for cases in 
which the Magistrate finds it quite impossible to 
choose between, the conSicUng evidence adduced 
bj tlie two sides It would be regrettable if it 
were necessarj to pass such an order ryhen the 
first Court lias been able to wake up its mind 
m favour of one party If the Magistrate IninJm 
that the evidence for the first party, weak ibowh 
it may be, is preferable to the evioence for 
the second party, it is his duty to mve a decisi^ 
in favour of the first party (Rowland. J ) 
Nanokisuose Sinch V Bjcan Lohab 
184 I C 817-=6 B R 81*1940 P W N 

12 RP 281=41 CrLJ 101= 
21 Pat L T 306=A I R 1940 Pat 113 


' a part of the first psriyV ci«e {Edgtey and Akram, JJ ) 

Gosardhas dubv V, Kiiikoti Chandra Baneriee 
llOWM 427“ 71 C L.I 152 
- — S 14S (4) and (S)— .ffceyr — Ij exliajs 
we — Power ef ifaotstrale la drop or lermtnale 

X, »- -a existence of 

• • ■ • 'JnfomsoUOts 

•• • ’ ' • . inti of pot' 

*• • ■ . ■ proceedings 

• and (S) of 

S 14Sj Cr P Code, are exhaustive or prevent 


vtdes for a special case and doe-, 
not prevent the Magistrate from terminat* 
log or dropping the proceedings if he is satis* 
fira that there is no likelihood of a breach of 
(he peace It is, however, desirable that thej 
should be terminated with some formality In 
other words, be should have on record a police 
report or other information to the effect that 
,no dispute hkely to cause a breach o! the peace 
exists in the same as proceedings are instituted 
on some information. But where the diary of a 
case shows that the parties attended the Court 


S 14S (4)-— Bitqniry under—Speevit oalh 
—Ofer by one party to give vp elam tf opposite 
party lakes speaal oath — Refusal by latter to do 
so — Power of Court to take ihif into considera- 
tion 

If one of the parties to a proceeding under 
S. 145, Cr P Ciode, offers to give up his claim 
to the property in dispute if the opposite party 
takes a special oath but the latter refuses to do 
so, this refusal is of course not to be treated as 
anyAing conclusive, but it is a matter whidi the 
Court is ent ‘ ‘ - *•* ~ 

with the ot • ■ ' • 

draw such 
party as it 

iTTOinipp 'irS.rIT p BifAN ]^fTAS 

; . • ; l’ • . 


a breach of the peace existed any longer and 
woofd lustify an order terminating the proceed- 
ings. Information derived from the Court diar> 
and the conduct of the parties is _as good a- 
any other (Dams, JC and 7joh/». /.) Ma 
HOMED Ayoob SAirimDiN Khan v Gulzar hlE- 
BAB. I.L.R. (1939) Kar. 775= 

187 I.C. 752=12 R.S. 265= 
41 Cr.LJ. 507=A.I.R. 1940 Siod SK 
■ ■ ' ‘8 145 (,i)— Scope— A/andaSery eiarae/er— 

Omtssim to AoU mfutry—Uffeit 
Sttb-Ss (l),(4).(S)and f6) of S. 145 are cotnple- 
I nientary. Once an order has been passed under Sub-S. 
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l P. CODE (1898), S 145. 


ICB.P. CODE (1898), S 1 


’17 {^y^Mandatory tniuuclton—I^ettier cf 


words of the provi-o 'Vilhin two months ne*l before the 1 
date of such order” -re pr«i«e and enamblguous It is 
difficult to see how the«e words afford any s«^ for 
bolding that in tho'e cases where a Magistrate does not 
mabe a prelirnmary order within two months of the dis 
pos°e-°ion the pirty complainins is <ttl) entitled to pro- 
ceed un l«r S 145 The words “two months before the 


el 

TT»c prohibition contained m sub S. (2lofS. l5S, 
Cr. P Code, IS not absolute but is qualified by Ibe 

phrase ‘‘withoat the order of a Magistrate and 

the prereotive action of the police is not reilricted to 

,t It ~ ohce 

■ ' ni/ial 

■ ihe 


tathmynt-^OVLtr of Courl^Land chimed to be 

S» tPinf P0i3t33\^ 

Under S 145 (4), second proviso, Ct 


12 K C. S49sA l.K. 1940 Cat 163. { of an offence epon 


’ • stage before the 

‘ offence and not 
* *' (She eognfnnce 

I complaint made to him wiihfnthe 


4tCcX^ 1$ { 

*~~~S 145 (6)^Poiu$ii0H—'pgiitiiiffn ef ectll »i» ‘ 
Xaitreay froptrly—Xaituiaf eutAeri/y tnliUtd tewrf 
ptrtenat tresfiaU/r—C'd/r Jer/aritie Aa/lteoy Oitiv 

here the Kailn ay authorilies establish a caseander 

S 122 . Railwa “ * ’•' * » 

asserting posses 
the person eject 

and wrongfully • 

Irate is jusilfii 
declaring the 

of the well •• 

RAMCIIAWDI. ■ I 

S 147( 

irtU to tail. 

S 147 ( 2 ). t.. .. i-vui. . i. , a.tj a uia. viuu , 


A 1 B. 194(7 SlQd 216 
Zb9~/de»li}ieatiett~Xelert>ier fa meskirnarHa 
—Pennuiititily. 

Seclic« 1S9 1% wide enough to cover reference to a 
Diasbirnana as to what was done or seen but not as to 
srbai was said There should then be no practical diffi 


.CO JvJ ajpi-tt to a r^soo who ii 
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OB F CODE (1898), S 162 

which regatta la a trul la which those statements are 


admHSion of the witness that he made the statement or 
by examination of the police officer who recorded it If 
the latter coarse is onnecesiary in order to avoid delay, 
there can be no objection to allowing cross-examination 
subject to subsequent proof of the statement In other 
words formal proof pnor to the cross examination of the 
witness On biS previous statement is unnecessary If 


-S 162— Applicability to «u«pea< S<f CB P 
CODE. SS 161 AND 162 LL a (1940) Nag 232 

“S 162— •Constroclion—StatefTient unUrr— -Ad 

mis'ibiliy .y«4939D2 Col 403 NaRavaNaSamI 
V EMPEROR eCatLT 25 (PC) 

— — S nght t«— 

Stuge of tnai 

An accused person is entitl'd to be furnished with a 
copy of the staierneni of a prosecution witness recorded 
by the police under S )62 Cr P Code only when the 


DIGEST, 1940 456 

ICE P CODE (1898), fl 162. 

|n<eof thestatement In quesiiori was governed by the 
. ns of ibe Evidence Act and that in assessing the 
• the testimony as eli ited by the cross-examlnt 
Mogfilrate mu*t take Into considerailoa the 
*. sat when the statements which srere 
.. 3 be put to him were made, be was in the 

Iposicion of bring suspected of a cHminal oRTence 
{Grille, /) The Crown v Parmu. 

ILB (1910)KagS20 
■■■S 162— Scope — Charge of a'tempt to murder — 
Complaint made by accused to pol ce previously admit 
ling stabbing complainant In self defence — Admis'ihiUtv 
against accused Ste 1W9 Dig . Col 403 GURU 
' EM'HeVAN, 61LW 743= 
(194(J)1MEJ 747 
• •* lQ2~^Seefe—Et^feiiee of eendutl-^f f er 

* * dty, S *62 shots out statements Written or oral, 

express or implied, made by witnesses to the police 
during the course of the investigation, but care tnost be 
taken not to >but oat evi fence of what a witness «aw or 
did Conduct must be distinguished from spe^b 
(Dierr, J 

PSROR ■ " 

J 13BS 

Code S 94 42 BoinLS 787 

— — S 162- Stofe—Traeier—Sie/emtHini to nM 
'Ar /4» or a,J 0 t ifeuliAtaiioi of foelprtnti dunng 
faltee inveiligaliotf^Admti tbl'tlf 

In spile of S 162 a tracker can say m Court that 
during police inve'iigation he recoenited on a certain 


Ste } 
S «2 



gatian— . 

KRISHNA Kahar t> Emperor 

1X.R (i939 i20al 869“ 18710 129» 
12BC 650“41 Orlid' 405=AIR 1940 Cat 182 
• - -3 lQ2~/fiptci/icaUy affeett S 27, Eoidentt 
At 




vetlipnion an report n t resulting i« trial~Cumplaint 
under S 211 / 

t ei-^Clie ef—C 
Where a per 

anoiher had ro'ibed him of a currei cy note and the 


wheiher the statement made hy hi-n (r^, the com- 
plainant in the case under S 211, I F Code) 
d'jfinginve figriion when he was an eccu erf person 
Cold be put 10 him 11 was held that S 167, Cr P 
Code had no application to the case stall andcbatibe 


I A i B 1910 Bled ibHv 

I — 8g 152 and IZA—Statemmt by ertnted to 

\ltf-ig’itfale^Almntibilttf~m^Self etculpttory ildtement 
•^tf to be treated at confession statement 
I In view of theprovitions of S 202 Cr P Code it is 
I not pos'ible for an anested person to rnake a 
* • ed in evidence 

when airested 
1 according to 
fence under the 

/ fridian f/aw But an acnised person can— if he knows 
It— make a statement of his version of the case before 
a Magistrate under S 164 Such a statement is ad- 
missible though it should not be treated as a confession 
starement when rt is seff exculpatory {ff/ern need 
MoeAAt,J/) APPaI ANaRASaVVA S' FMPEROR 

1940 M.WN 937“62LW 495“ 
(1910) 2MLJ 715 
I “S 162— btaten ent made to customs officer— 
- Col 409 ChULAM 
dlCrliJ 40 
’e to piltct~lf eat be 

I A staternent taken from a witness by the police 
ot be used by the prosecution 
• even though he is examined 

* la statement cannot be used 

t any one but a prosecution 
witness {Bartley and IMge, //) HHUPaL 
Chandra NASKARr Emperor 44CWN 45X. 

■ 3 iBS^Sta/eoienl marie ea poltee—H'dat 

amounts to^Sialement made to another Person in prf 
uner of pelt ft 
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OB P CODB (1898) S 162 


1€B P CODB (1898). 8 164 


Per y0Hti[ C J anJ BktJ 
person makes a ttateoient lo ar 
of (be police whether that 
other person or to the police 

not of law If It IS found on the facts of an; case, that , 
a statement made to a third person was in realHjintcnd , 
ed to be made to the police and was represented as . 
having been made to a third person merely ai a colour 

'■ - « u » . omission with reference to a 

■ ■ * Cr P Code were to vitiate 

" • • * the Code would be rendered 

‘ * actlyfor a case of this nature 

be treated as a statement made to the police and as such libat theprovisions of b 55i of the Cr P Code are 
excluded by S 162 The question is thus one of fact jenacted {Gniltand Base JJ) SaMLA IfARDZO » 

(YeuMf C ' ^ * e _ . j>a -» I f ,n.n »r v t 

Din Moka 
\ AR r Esi 


" " ' 'S> 164 and B3S — tc takt oeeused't 
ttfitd/nra la iialiminl-~if aurablt under S 533 

The omission to take the accueds signature to a 
statement is not necessarily fatal to Its adi»is<ibility In 


It IS not permi sible to use statement* of witnesses 
made to the police during investigation in order to show 
that the r e\|dence in Court did not Introduce any new 
matter Under S 162 Cr P Code such statements 
can only be lued for the purpose of contradicting the 
prosecotion witnesses and not for corroborating them 
\ffarrtei C / and Ratrland J) EsiPSROh o GIR 
DHARl 
13 


But the mere fact that a person s statement was recorded 
onderb IbtwUnotbe luSicient to discard it The 
Coart bas however to receive it with caution and if it Is 
topporfed by other evidence can act opon it {Ctuer 
and Buramk JJ") PabaSIANAND r ESIPEROR 

19010 849»1940 irX.J 459- 
A ZB 1940 Nag 340 
' ■ ■ 8s 164 and tiZ-^Belrtul/d eanfeuiM^/tJmu 


ittrurupf* (admissiue but wieie the lequireirenti nave L«ea 

The words In Ihe coarse of In the cont**t in which attempted to be satisfied bet there Is etiil some formal 
iioccniimS 162(1) Cr P Code Importtbat the (defect in the procednie followed as lor bsian-e the 
tatcmenis must be made as a step • * ' 

gation to be ssed In that 

confine the words merely loihe s ■ 

elapses between the beginning a • ■ ■ 

nvesiigation Is to put too narrow ' ■ ^ “ 

them The exact shade of Che me " ■ 

may well vary according to tbecouicx w t lj ■ ' 

qualify a period of lime they are used lo denote a span j*"* 
of lime and where on Ibe other hand they qualify a 


Where a retracted confes ic*i which estahrishes the 


- . ■ -S 164— Applicabiliti— Accused kiHirg court I Ihe basis of hi» confession which was subsequently 
tune SI he* Tcnu— I and « th her cnn*enrand rlvlne I retracted (AWaf QaraamtCJ 


S8 

eft ante af 


r him, the 
f oath or 
(A iy»/if 


*2 4M- 
Mg 21B. 


ed eoder 
ii who 
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CK.P. COD£(1898).8 161 

fession« recorded shall be forwarded to the Ma{;istra|e 


ft)ti«n~Asking aconed to thmt mr maittr end itatt 
vjhat really hafPeneJ as ctAervrtse stuewent Toottld bt 
used against Aim — I f suffeienl 

Where all that the Magistrate recording a confession 
nnder S 26, Evidence Act, says to the ‘ ' 

he should think over the matter and •! 
happened asoihernise the statement 


OB F CODS (1898), S 188 

that he should think over the matter and stale nha* 
y happ^ed as otherwise the statement would t< 
against him This would not satisfy the require 
isofb 164 (3) (LaisAmtna Hao and Stodirt, 
I Emperor » pEKUMAL KuDUJiBAN 
19110 37“1D40MWN S58 = 61LW 636 
AZE 1910 Mad 662 

S 165 — Kecorriing of grounds— If manda oty — 

Police officer acting /fi/r but not recording grourn s 
-Search, U justified See 1939 Dig, Col 410 


: f 


■ ■ o, J.04 — Aieard e/ eenfestion^Asteufsalt If 

be ebserved—Duty of Magistrate to futitian aeeused to 
asetrtaiH tcluntary tkaraeHr~Omissian la put suck 
fiieilioHs~Eifeel an aitmissibihty ih evidence , 

The provisions of S 164 (3) Cr P Code ate I 


a Jol (MbunJiar and rdgley, JJ ) IIUDA V ALI 
Hussain IB9I0 876»13EC 128= 

41 CrLJ 812=AIE 194DCal 367 

S 181 iZ)~Cnminj/ breach of trust—Place ef 

trill 


Kuiiig to be made lay Ihe accused voluntai • 
plated by S 164, Cr P Code Neither 
the confession nor the statements of * 


tarilythe statement enclosed I fully believe that bis 
confessional sialement IS quite voluntary free from any I 
infiuence ' 

that though the facts disclosed in the memo 


bincethe explanations in Ihe memorandum are not 
complete the presumption under S 80 of the Evidence 
Act that the confession was ' duly taken' ■*■* - 
{yarma and Meredith, JJ ) EWPEROR 
Brahman 19 Fat SOli- ’ ■ 

12 EP 674=41 CrLJ 633- ' 

1939FWN 91S=AIR 1 
S 161 Scope— •Catipliaii e u 

Magistrate recording confession— lyarnii 
~~jjalure of 

A Magistrate who records a confessioi 
of the Evidence Act which he knows r* 
definite crime which has been committed 
hives Igiled at the tim», acts under 
has to observe the rule laid dc 
mat before recording the statement explain 10 
king it that he IS not bound to make a 
that If he does so It may be used as 
hfan ll is not enough for the Magis 
the person making Ihe statement 


e u1ea1.11 luuh 

. pleted there, 

. • noiunsdic 

sd///y yy) 

• ALllluSSAlN 18910 876- 

. 128 = 41 CrLJ 812-AIB 1940 Cal 367 

' l8l (2) — CHminal misappropnaiion— Place 
of trial— Liability to account at a place— If confers 
yuiisdiction in tbat place See 1939 Dig Col 411 
E'iperorp Fateh Singh LLE (1940) All 48= 
18610 481 = 1SBA 436=41 CrLJ 325= 
AZE 1910 AIL 92 
' ’ orial juriadiction- Complainant 

1 accused In Com 
nd4l7.IP Code— Pro- 
• ■ 411 G A St George 

• • ILE (1939) All 851 

S X6^— Place of tna' — Chtrge under S 420./. 
P Cade-— Place wkert eheilmgand paftingeuith money 


I 42 Boole 901 

3 188— /fi/ n e of certifea'e or sanction— If 
mtinlei trial 

A Magutrate has no jurisdiction to try an accused In 
Ihe absence of a certificate or sanction, and a trial with 
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CB F C0DC(1K98) 8 168 

ODt cntificate or fancilon Is rod \Almemd^J C »mi 
VirAH'^aJ y KiuwAt HAnin t Emperor 

18810 290-12& Feth 41- 
41CrLJ 665-AIJl igiOFeibi 
- '8 188 Efid cbUd Marrl&ce IteiUatQt Act 

(XXXofl9S9) S 0~* in A'atiiif SMt—^ 

tptfjrn fnt ffar tut ttftiXtalt atlaimrd ^fitr 
fHi'-~Tna! $f hpa! 

\\ here E niAtiUr* conlrasentinn of the ChllJ 
Manijpe Rnitramt Act Is peiform* . *. • . 

and a cumplamt is C)eO In KihisS ■ • . 

bat iriiboct a ceriiSeate as rninirt 
Code, and the certificate is ot/ai . • • 

rear, there is no feavm «hy ecftii . ■ 1 * 

lejatlj taken even though the fo ■ . * r 


OB F CODS (1608), 8 103 

" 3 100 ( 1 ) #/ 

I Hamfd at afTtn Ur^tf ntettarf 

It is not a condition reqalsite /or the initiation of 
proce«siinc< In a Criminal Coart that there ihoald 
nece»satilr be a person named as the offender The 
Maji sltates meriloned in S 190, sab-S (l}arcemposrer 
ed to take nuisance of an offence whether or not the 
complaint Irefore them charges anr particnlar IndisrlJoal 
or Indteldnals with having commilled the offence 


A 13. 1910 Sind 100 /) IlAPlZAR RaHAMAN » AMINAL HOQUE. 

S8.190 191*nd35l— A’r/j/rw appheaUtUr of ** OWN 1114« 72 0 L-T 104 

JSt and 3i\^DrttHUen af vntaut and trial undtr ' "S 193 (iy~-Cate tramftrrtd after iituiitf 

• r a t , r. , r,, aceuud 


I 190(1) (a)— Complaint against receieer— I CVirr /rortr/rrrrrf after tummimng ane ef accuitd per 
ir' ^ tnr hn* I f0)r — /untdi lien af trantf/ree Magtitratelo tun 


I iwsr — Jarttdi Uon af iramferee Wagttlrafe tc 
the athera 

When a case has been transferred to a 
aoderS 192(1) Cr P Code, that Sfagis 
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€5 P COZ)£ (1698) 8 192 
same autborit> todeal«ith the case which has been^ 
transferred to him, as regards the issuing of proce«seS| 
and other matters connected with the inqutrj or trial | 
as 19 rested in the superior Magistrate from whom her 
received the ca‘e on transter If theref ' ■ 
sopeiioT Magistrate after an enquiry under 
summons one of the accused persons and then 
the ca<e for disposal to a subordinate Magul 
latter has lurisniction to summon persons agair 
process had not been issued by the superior Ma 
XcdgUr /) Hafizar Rahman » AMtHAt 

44 1114 104 I 
“ ' ' 'S 192 (1)— rrartifer cfease—Pfvxripf 
ftrrmg Magntrate tkeriafttr ' 

U hen a case has been Iransfern * 

Ct P Code It 18 transferred for 
file of the superior Magistrate tot 
nate Magistrate and thereafter the supeiior Magi irate 
has no jurisdiction tn icjue any orders connected nub 
the cate except such as are contemplated onder the 
provisions of S S2i and Chap XXXIV of the Code 
{£<felfy J) Hafizar Rahwas v AminalHoque 
44 0WW 1114=72 OLJ 104 
I 192 lX}^Tra«j/er 0f eat^IPk^ft nay Ac] 


C8 F CODE (1898), S 195 

tiecessary Farther according to S 198. it is only the 
^rsm defamed who is given the sole tight to file a 
complaint for defamation and hence the judicial 
authority before tvhom the statement is made is not 




Under S X92(l) Ct P Code, it is competent lota 
Magistrate to teta a the case in his own file ontit after 
the accused summoned by him has eppeaccd and tbeo 
transfer it for disposal to a Subotdtnate Magistiate or 
to transfer the case immediatety after the comp! 
has been examined before the i<sae of process 
Uy /) IfAflZAR BaHaMAN V AUtNAL llQQli 
44CWir 1114=72 CI»J 


8s 195 asd 637 — CempUtnl under the 

direchtntef the Htg\ Caurt— Deputy /!egittrar,it ean 
•ft — rtff, f iraSle 

• of the High CoTtt is the 

■ mplaints under S 195 Cr P 

at the authority to file it was 
not given in wtUrng Is immaterui when as a matter of 
fact It ts shown to have been filed after consulcatton 
With the Judges concerned and with their con<ent The 
trregutanty if any cannot In vfetv q{S SST Cr P 
Code, impair the valdity of the decision 
J) StreoSHANKER.*/ EMPSROR 18810 885= 
41CrLJ 697=1SBM 14 = 
1940 KLJ lfi5=AJ.B 1940 Nag 410 
--~~B 395 aod Central Provioces Debt Concilia 
tIonAct (1933; 8s 24 A and IS-^ Court in S 195 
Cr Code meaning ef-^Oeit CoHCiliottoH Board, tf 
tan pan order under S 195— Order tf eppealaile 
_ f r, t»r^e, isof 

• I Civil 

S 24 A 


In 1 


II pro 


to prosecute and to leave the case open as against others 
But even if such piecemeal transfer i* lo certain arcom 
stances valid that port on of the case which has not 
been iransferr^ roust be clearly indicated In the order 
of transfer In the absence of a clear indication as to 
which part of the case is retained on the file of the 
transferring Magistrate or fome further Indica 
non to the effect that «ach Magistrate intended 


• • ^ li' 

Ut V w „m i« 4.1 M 

1910 IT L.7 83=AI.B 1940 Nag 184 
■ — — g a i9fiaadl9o and Penal Code 8 182— 
Cffentt itndiT S l82 / F Code'—Aiienieo/remp/oint 
ofpuNic offi(tr—£ir< t 

Where there IS DO complaint m writing of a poMic 
servant against a person accused of an offence under 
S 182 1 P Code he cannot be convicted The provi- 
sions of S 190 Cr P Code, are subiect to the pMvistons 
i/fl/f J ) RAM 
189 lO 702= 
0 OL.B 498= 
IS BO 114= 
lOWJT 917= 
. 1940 Oadh 424 


CHtMANOAS V CKIMANDAS BODRURAM 1 

1 J. B (1940) Kar 276 

— — — Ss J95 and 476 — Compiatntt in retpeet ef\^ 
defamatory slaltritnit made in indicia 
If Ao II to eomp/omSanttion of ’ 
neeettary 

There Is nothing in Ss 195 and e • 

wh ch preventsa roan from mahing a , • 
defamation In respect of a statement made 
ludinal proceedings The sanction of the 
aoihotliy before whom the statement i« made 


Offence of for 
gs beforeCourt 
offences which 
? Dig Col 413 
1940) Sar 9S 

• — — —U ISS—^eepe—Pa/ie allegation in plaint in 
*uU— Complaint of defamation pal d on—Mainlaina 
Athty—Comptaint ty Court— Pfeeesuty 

e " ‘-■‘on an allegation in 

. s false the offence 

■ or a prosecution for 

Court is necessary 
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Ca.P. CODC(1898XB 165. 

19IOM,Wjf. 562-A ttt lotnx 

9. 195 (l)-AVw ‘ . . 

irtaeh cf cr^tr under S •• 

MitttirMe dtrechmc fret ■ ■ 

dmttenaJ Mafiitrete eeneemeJ—t^fiilitf 
Where a Sut>*(1ivi«ional Mar’t'ralf artmv 


, oa. r. CODE (1B98). S. 105. 


I under • mlitake bat ftibteqaentl; dropt^andn com- 

.« r, J86.I.P. Code. 

■ • - » .1* jbcactint under 

I a complaint and 

* . f . •• u / fa . J ) BltOOP 

1 1 A W E (ir 0 ) 615 


of the per«on» concerned. i( war held that the report tent | 
to the Di>inct MiRittrate coold not be treale •• 
plaint* under 193(1) Cr. P Code, and . • 


proM'ionsola 195 
tendered nngatorj n 

EkiPEROR. !* : 

1910 AT.-, r* 


1 . 4' - . . \ : - 

1610 ovrn 118- A 1910Otldh 211 
—8 195(1) (a) tai iy>)—Aff!uaSi/ttf—£)efa 
malerf and falie tJ/ttalieni i<t ftlilien and ttaern elate 
ment filed in Ceurt~^ffenit—CamflaiMi under S 500, 
/. P. Cade~Atainlaiiiaiitilf —Camflamt 6/ Canrt—' 
yeietnty. 

Where aconipUInt of defamation it founded • 
allegatlona in a petition and airorn atatement * 
Court, the oSeoee fall* under S l82orl91 I. P •* 
and a complaint b; the Coait under S. 195 (I). -. .. | 


Vj. Hithdrawn 

. *. .• I • I ■ tnaking 

a . . ■ I ■ • definitely 

■■ a person 

- . . - //) 

44OWN.1011. 
8 195 (1) {yti—Affheoltlitf and eenetrucUen— 
“In relatten Id’—Afeaninf ef— Offence eemmtlted in 
relalian ta freeerdinti luhiffuenllf intliluled m Court 
— Camflatnt iy Court— Coeifeliney, 


Code— Power of tup, rtor authority to lodge— Aggrieved I Pf^' «f Magistrate la convttt for abetment 

person not publte eervant- I Roierit, C /—A Magistrate can take cognisance. 


— Proper procedure to be followed — Complaint hy the I 
officer (tneerned—AbPeai, e fhet, • 


officer eeneenud— Appeal, ifliei, 
Y. D. 1940 — 30 


' ... j L .1 .« -istrate, he plainly 

1 of abetment of 
conclasion, after 
■ I was not a prtn- 
’ and BraunJ,/1 
■ • « • • Original Side. 

’ : ' Bang LB 12= 

.<• 1-12EES51- 

■ ■ ■ ■ ■ S 1910 Bang 104. 

S 105 (1) (c) — Action against party to proceed- 
ing hefart Court quashed for want of complaint of 
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CE P CODE (1898), S 195 j CB P CODE (1898), 8 195 

— Actionazatrut ht! coa custd for ahttUng offin t — lf\ • — — S J95 {.2,')—"Co-ttrt’'—AffilliiUo^ctrunitr 


■ -S 195 (1) {c)-~Applieaiility-~Uu‘' of forgtA 
Co>trt^ 

t} under 

o Hyi 1 1 (.oae 4ie cunimuieu iiui lu itie coarse of 
proceedings in Court but after (he termination of the 
proceedings in suit, no complaint by ihe Coart is neces* 
sary (Lakshmana R,ie J) SUBBA ” ^ 

S 195 (1) (c)— C/lar/w «««// 

J P Code againrt prrsiJiug Jua^ 

Court — Jf Mtctjsary 

Where a Subordinate Judge has abetted an offence 
under S l93 Penal Code and is a||o alleged to have 
committed offences under 5s 455 and 466, Penaf Code, 
complaint by a Court so far as the offences onderSs 
4fiSaad466areconcerned isnot necessary, as bets not 
a party to the proceeding before the Court (Da/ifi 
SnifA and Biaei/r //) BeHaRI LaL » ABDUL 
QaoiR 19010 178-13 Bli MO- 

41 Or LJ 843 -A IB 1940 Lab 292 
“ ■ 8 l93(l)(cV— Court'— Sfuk)ltiarkir Molding 


■■ — 'S 195 (2)—* Court —Inttrgritation of—Pii 
StHlomeat Board— If Court — Bengit Agn ultnro' 
DiUeri Ad, S 3 

Coarts Hhich can make a complaint under S 195 Cr 
P Code, are not restricted to the Courts detailed in 
S 476 Cr r Code The term Court ' in S 195 mo^ 
j beiAterpreted jn a Hider sense so as to include Courts 
which are outside the Criminal Civil and Revenue 
Courts If a tribunal has potter to regulate legal righ'* 
and to enforce 
Its procedure i* 
as ihe taking of 

vviuence anu me auiiJiiiiauaiioi oi me oath then it i< 
a ‘ Court** An essential feature of a Court is that it 
•nost beoneittwhich Justice IS judicially administered 
andnbichls empowered to arrive at an lodependen* 
(udicial decision on legal evidence D*bt Se'tlemfnt 
Boards constituted under ibe Bengsl Agricultural 
b'trtors* Act are merely units of a Departmer 
of Government, which bave been constituted for 
the purpose of s*itlmg debts They have not been 
tel up as Independent judicial tribunals for the pur* 
Pose of administering justice according to ordinary 
ladictal principles bet for Ibe purpose of putting into 
•* . *' ent of Covemmeo 

which controls their 
ut the jor><diction of 
« by the Legislature for 

accordance with the 
es concerned Thev 
agents of the Local 
legal powers for a 
• ot be regarded ar 

nin; with which that 
■ Lode Consequently 
cessary for a prose 


■■ - S 395 (1) (c)— Offence* speci^ed in— 

plaints in Te*pect of against per«ons not par 
proceedings before Courts mentioned in S 476— 
of such Courts to prefer Ste CB P CODE SS 476 I 
ANi)l95(l)(r) IIB Cl940)Nag 652.' 

■ -S 195 (1) (,c')~Preptr Court to (omtloinSuil 
tifore tartout Courti 
If a case or proceeding has been 
Courts and an offence is alleged to havi 
in that proceeding or case falling 
sections prescribed in S 195 Cr . • 

Courts have jurisdiction to make 

normally speaking the proper Coui 

plaint IS the Court which finally ' 

the suit Hence, where an offenc 

coarse of a suit before a Court a 

quenlly transferred to another Court the latter Court is 

competent to make a complaint under S 195 AIR 

1929 Cal 724 Rel on (Dohp SmgM and BlaefUr, 

JJ') LfllARI Low ABDUL QaDIR 

39010 1?9 = 23BL 140=41CrLJ 8J3- 
ALB 3940 Lab 292 


*■— — B 195 (3)— 4pp«r/x tying from SuM Judge to 
lati temar But Judgt and Ditlrid Judge—Sub Judge 
I ta vhom tubardinate 

\ For purposes of S 195 Cr P Code, the appellate 
' St be taken to be the 

IS subordinate when 
niore than one Court 
Court of Subordinate 
• fudge and to the Senior 

the Subordinate Judge 
lordinate Judge for the 
S /) ^OOR MOHAM 
42 PLE 23 

* ■ -8 195 Abetment— I f ' o/fenee ' 

Under Sub S (4)ofS 195 an ‘‘offence under the 
Section Includes abetments and attempt*, so that if a 
Complaint of the Court is necessary in the cuse of the 
eahstantive offence it is also necesiary in case of an 
labetment {Dioti, J C and tretUn J) AsSUDOMAL 
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CB F CODn(189Sj. E 190 
ram^ndaSp jhawandasIIotciiand 

XLJl (lOlO)Ktr 435-lCOIO 222* 
UCrLJ eei-lS&S 73>AtR 19(0 Bind 100 
S If affpcis I>?fmce rf India 


■■ I 3 trtter—Fr«M ulitn ff—S^mchstt 1 

if mittna'T * 

It is cletr from the prontions nf S<.(i IK Tara tO | 

C I* Cods that an aib trator is not tmpovered to {><*« | _ 
a jadgmenl at all lie maWes an award and the dnit 
passes Jodgment thereon An arbitrator therelor^ Is 
Dot a Jadge within the rneaning of h 19 or 21 
Penal Code and sanction on ier S 197 Cr I C >. e 
for his prose-uiioo is not ne-essarj (^/erW /< ) 
PtARtYLALp Emperor 101 IC 01“ 

AJB 1010 Pesb 41 
■ — 3 197 — tf ^Mlf—Praitfutitn 

tf tninier «f tirb! StttltmtHl BfjrJ far run imgtr/tfi 

— ^jit/ieit— // rrrrrrrjry 


|GB r CODE (1898). S 202 

I According to S 7 of the Police Act it cannot tie said 


• • it 

I . e iiu 11 .u u >1 >> ui It uce 

• rank conferied by 

•pector General anti 
of its power* I } Che 
. . CJ anJZiau’ 
EMPFROR 

auu U.I>- *1 1.1 C95-13nO 31- 

lOIOAOrO 77-lOlOAWB (00)250- 
1910OLB 386-lOlOOWN 491- 
1910OA 459-AJ£ 1910 Ondh 382 
— S 200— 'Complaint"— Petition of protest ts 
magislrale before receipt of police report— If complaint 
Si/Cfi P CODE,S 436 21 PatLT 1026 

8 i02—Crmp/aiiit imfuf’iiHf bona fide* af 
Paint ifmt la felici aficer far rifari—l^galilf— 

Alihoogh It may be nndetirable to send a complaint in 
I which the liMid of the Police are impugned to a 
I police officer for cnqoiry and report it U not ittegal to 
do so Before therefore this srould be a ground for 
' —4 1. w r I he words of 

irder was in 

• ) KAMYA 

• s s • * , • .BL 33- 

. : ’ .'LB 131- 

\ I . ! Lab 203 


rr — jjt'iiririy o) tnvmrj— r 


9f l.tag\i 
tuftr proct 


f/riurf—Sanitien ef Lxal Ctlirnmint^tf mtn 
any Court In 


38 197 and 637 — ^fagislrate only issuing pro 
cest to accused before sanction— Irregular ly— Difference 
between this section and S 270 Government of India 
Act See 1939 Dig Cot 418 Akjsn Singh t 
Emperor ILE (1910) Lata 102— 

41 OrL J 66-42 PL£ 61 


18510 224 = 12 BA 309=41 CrLJ 137 

S 197 aad Police Act (1861). S l—SamUaH 

af PraviHcial Gaumment—If neeeiliry far praieenliem 
af e t ti intfecler ef pall e 


•* 'to whom a complaint ts made 
• to the tnith of the altentions 
• * complaint as supported oy the 

• * of the complainant he oiteht 

I to record an order to that effect in the order 
sheet so that the superior Courts may be satis 
fieil ibnr the ^fa5lstr-^te has justification for rt 
I fusing to issue summons to the accused as rc 
qiiiird by law He can also, after givuig pro- 
per and adequate reasons either summarily 
itwiinre into the truth of the complaint himself 
or call for an inquiry and report as provided by 
S 201 Cr P Code If the Magistrate has no 
ground for disbelieving the truth of the com 
plaint, it IS his bounden duty to issue summonses 
the accused aod then to pass an order of 
quittal if he is not satisfied after due inquiry 
the triitli of prosecution case presented at the 
lal i^Marohar Lai! J ) Muim Narain s 
^M iTROt. 186 IC 627=41 CrLJ 349= 

12 R.P 534=6 B R 377= 
1939 P W N 871=20 P L T. 947= 
A.1 R 1940 Pat 97 

— "3 202 — Paieert af Vagitirati— Complaint 

agtintt tevtral pertant—Praetss if can le iitueJ apainit 
gamtt others 

ik that if a complaint is made 
jointly the Magistrate 1 as no 
processes against some and post 
I (>u u I Ml. xM. p y c'ses against the Others The fact 
that he had issued processes against some of the accused 
I would not deprive Lm of bis power to make a prilimi 
I nary enquiry lo le'pect of the offence alleged against 
I others under S 202 Cr P Code (Mjegi 
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of complaint to ficeuted for rePort as to truth or 
falsity of ease before issue of summons— Lsga- 
lify- 

It IS not only irreg:u]ar but illegal fo" “ — '* 

trate to whom a complaint is made tc 
the person accused for a report as tc 
or falsity of the charge preferred af 
before issuing summons to him A 
would be going out of his way to er 
accused person before culling upon the 
ant to substantiate hts allegations 
Lall, J ) MuKn Nabmk v Emfekob. 

186 I C 627=41 Cr L J 349=:12 R P 534= 
6BR 377=1939 PWN 87l=20 P.L.T 947= 
A.I.R. 1940 Pat. 97. 

Sa 202 ana 392— Transfer * ■ ' 

Magistrate afier calling for police repc 
Col. 421 b^NTOKfi Ra; Smnii v 
IBSIC S95=12B.L.423‘> 

A X.B. 1910 Lab 61 
■ ' '8 S03— Dirwrwflf ef eetnplaml—Frtih errt- 

flatnf—lP'AtH m»y Be tutflaintiS 
The District Magistrate trho teas also a Deputy 
CAmmi‘<ioner dealt vruh the otiguul complaint m an 
uDsatisfactory manner in dismming It under b 203 by 
passing an eaecntive insiead of a magisterial order and 
thereby did not leaie the complaint open loany 
further proceedings m any other Coart The case hon 
ever sras of considerable impoitance imohing correp 
lion in the administration of iuscice. 

/Itld, that there were exeepiionsl circumstances in 


dtiault—Frisb temthnnl m tnm4 fatti-Pfainiai’ia- 
ii/ity 

It IS competent for a Magi«trate to entertain a second 
complaint upon a statement of facts which const > 
first complaint which has been dismissed for 
under S. 203, Cr. P. Code, or m which the 
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CS. P. CODE (18B8). S 210. 

eportof the enquiry officer under S. 202, Cr- 
(£yg/ey, /.) HafjZAR KaHAMan r AMI. 

• lUS ^ 44CW.N.im"72aJ.J.lQl. 

20s ( 1 )— and applteability cf— 
ApPeareHet ef accuted againtt v>h«m virranO thauzh 
fttued met eattttUej—lf tan it allowed la appear Bj 
//Mt/zr, 


Jorlsdiction of the Court when certain acca<ed 
appeared before it, against whom though warrants had 
I been issued they had been subsequently cancelled, to 
I permit them to appear by pleader (Sennet, /.) 


— S 208— Scope of — Committal — Mhen to be 

made. iVe 1939 Dig , Col 422 JashanhaL o. Em- 
PCROff. RDE (39|0)Kar. 95 

89 2D9 anft S42 —Scope and ob;ect of— Doty 
of Magistrate— Questions to accoied— Purpose of— 
Filing of wniten statement In answer to questions— 
Propriety ol— Admissibility 0! such statement in 
evidence at Itial. See CR. P CODS, S. 287 

1910 M.VfH.llW 
— — Ss 210 to ZX^^Prcetdure—Dttlf «f MagietraU 
at te aetneed’e Ittl af vntneetet—SmuUantaut framing 
af charge and order af eammitment—Aceieied failing la 
* tnetsee at refiiireJ By Magistrate at anee— 

ipUeatim in Sexsient Caurt a ftt» day* 
-Seeiiint Judge holding appliealm not 
‘ repairing aetuted to deposit txpentes— 
Keeeetson of oppheaeion on failure e/f aetuted to pa) — 
propriety 

Where a charge has been framed under S. 210. Cr P, 
" •' •'••• - <•' — «ed at once 

luhes to be 

• 1 accused is 


Based o! mdenct. J case to summon at feast some of the witness cited by the 

Jl IS not necessary (bat the Opinion of a Magistrate I accused regarding the effect of whose testimony some 
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OB F. CODB (1S98). 8 S15. 
of the prD<ec«tion OK. rorlhcr «hne Ihe 
dma1tan«oasl7 frimet the charge anJ pasiea (he order I 
of commUment and at once callt on the acc«>ed to file 
hii lilt of mine^re*, he depart* from the order of 
procedare laid down In S 210, Cr. T. Code, and Ihe 
following fcciioni. Thoogh It 1* not oUlgatory on the 
Magi'lrate to examine defence minenet «lih a view to 
reconddenng the neceanlty for charge and for a ctMnmll 
merit, It i* nndoobtedly hi* duty to *ee to the obtaining 
of the litt of defence witneqe* If ihe accused h not 


The II gh Court will not quaih a commitment nnle** 
tt !* chown that the cammltment wa* bad on a point of 
lav It vitl not quash commitment* where there it 
frima fane cue agt n<t the person* who have been : 
co-rtmitied to taVe their llial to a Court of Se^'ion In 
such a case no lrg«| question arises and so Ihe Couil has ; 
no power to quash the commitment (X'arll/o/ Smti. 
>) EUPFRORp, Mtm Lal ILB (1010) All Ml- 
190XO.2S8*>4t0rLJ 869»13BA 185- 
1910 A CrO 90-1910 A Wil (QO)S38- 
1910 AL/ 357-AIB 1910 AU 396 
— 8l 222 and 231*^rr*nw/ ir/aeM a/ (rut— 
Threi tepirate ekirtft m retfett »f three fran tumt, 
M'4 tttade up af tepiratetOmt •JjtnHer af^UtaUtf 
Tliree separate charges of criminal breach of iiott in 
re*pect of three groM sums each made up of separate 
Items can be legally tued together provided the offences 
in respect of all the three grots sum* are . • * 

been committed within a space of • • • 

(Bartley anJ Kh'inJkar, // ) ••• ‘S 

Mukherjeep Emperor :: • • 

— 8 225—Seepe^Ckarge sn fan 
S, 233—// vitiatei trial 

Lumping o( three cases of cheating in • ' 


CB F. CODE (1898). 8 236 

theeorrtct procedure. and Chaffertt, JJ.\ 

MuSllARUr EMPrROR 10 F«t 413-190 10 617- 
7BB.67-13BP 230-41 Cr.LJ, 931- 
21FatliT. 13-1910P.Wjr 83- 
AIJl 1010 Fat. 366. 
——Si 232 and S56— Ce»rt»r//<WI far affenee far 
tahtek na tharge ttu/ framed— Aceuud muled hr 
defence— Order af nefuUtal ly affellattCaurt—Lera 
Illy 

If an accused person was convicted for an offence for 
^1.1.1. ^ against him and he was 

• ■ ence, the appellate Court 

i - > be had upon a charge pro 

' >f acquittal by it i* bad In 

■ •»« ’ley./J) SURAfMULLp. 

• 44 OWN. 400 

■ efarate eiarfet under St, 

' *. 4S2, 323 and 379, I P. 

■ ■ ' laraiely for the different 

offences a* required by S 233, Cr P. Code, bat the 
alleged charges were specifically and separately men 
tioned, the charge sheer dork not contravene the provi* 
sionsofS 233 (2ia ul f/a'an, /) Manito biNCR 
u LsiPkROR 18910 258-13 B.O 92- 

1940 A Or 0 98- 1910 A WB (0.0 ) 253- 

1910O.WN 607A 927-igi0O.LB 420- 
410rLJ.725-19lO OA 463- 
AIB 19lOOadtiS96. 

— 3 8 233, 236, 237 and 423— Convutlon for 

otfen.e not charged— ValiJiiy— Powers of appellate 
Couil Sie 1939 Dig. Col 424 Nand KiShorer, 
EuptROR 18610 151-12BA 304- 

^ 41CrIiJlll. 

——3 iZi—Srapeaf lainderaf ehargtt tn rupett 
af three affenet! un ter S 419 tB Cede and three 
affeneet unterS 477 A. /. P Cade^Leyahty 
S 233. Cr P Code requires that foi every distinct 
• ■ uch 


:■ < 


, I ■ 


187IC. 862-AIB 1940 Fat 603 
— — Ss 231 and 29lSeape — Atterahan ar additun 

ta charge during trial— Right afaeeuielta eaamtne 
further vntnenet—Omnuon ta refueet Court fa summon 
u»tneiiet-£/r-ctaf 

Where amendments or alterations to the charge are 
made after the commencement of a Sessions trial ihe 
prosecutor and the accused base Ihe right, under S 291 

read with S 231, Cr P. Code, not only lo recall and 
re-«ummon any witnesses who may have been eaamin* 
ed.bui al'Otocall any further witness whomiheCooil 
may think lo be material A request lo summon a fresh 

witness under S. 231 can only be refuse ‘ . * 

that the evidence of the witness is no 

Court to be material where the accused . ■ • 

request lo the Court and eipre*se* no 

any witne«s, he cannot afterwards complain that the trial 
was bad or irregular, and It cannot be held that any 
pcejudice is caused to Ihe accused by any failure to foHow 


■ ■ 1 or, 

. f96. 

233 and 235 — T'u/e dufintt offtnettaf theft 
epjrate hauiei—Tioa aliermitne charges af 
• steltn praprrsy eencerned tn she two thefts-— 

nat — Latahty 

iilinct ofTence* of theft in two separate houses 
•* joined together and tried atone and the same 
Inal Nor can two alternative charges under S. 4 11, 
IP Code, in respect of the properties stolen from the 
two ho<i*es be tried together (Pandrang Kavs and 
HarunlK J FMPEROK t» BOYA USGAHV 

18BIC 331-4lCrLJ.6Sl-lSBM 23- 
194DM WN 239 - 51 LW 321- 
A.IB 1940 Mad 509* 
— S a 234 and 222-C>iminal breath of trus — 
Tbreeseparaie charges in respect of three grors sums, 
each madeup o' separate items — Joinder of— legality. 
See CR P CODE, ss 222 AND 234 44 C.W N. 176. 

—8 235 — AecuteJ selling Are ta his shop to eilatn 
r • — \ r'l •• of attempt ta cheat and 

’ ■ - ro«ecution was that the 

. mind to obtain Insurance 

money from the insurance company by fraud, hid to 
that end set fire to his shop and after the fire bad put In 
a tialm for the money. 
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OB P CODS (1898), S 235 
//lid, lhat in the ciroitn'-lances « »as not posbihte to 
say that the attempt to cheat nas rot es»entiaUy con 
nected fl'ith the arson and that, therefore, the framing 
of the two charges under S'* 420/SlMnd S 436 I P 
Code, did not amount to a misjoinder (/'artlfy and 
Khundkar JJ) AHMAUtR PAHAMAN n EMPEROR 
» 44 OWN 340 

S 2S5 and Penal Code Ss 124 A and 163 A 

Sepura/e trta/s tit reipict of fame sfuih for dtfftrtnt 
offencts — NtctSHty — Leeality 

Where In re'pect of the ^ame speech a person is 
charged with two offences under Ss 124 A and 153 A 
I P Code, there should not be two separate trials and 
the accused could be convicted under both the sections 


CB P CODE (1898), S 239 
' wndet S 236 Ct P Code {.Btatimant C J and 
Dnatta.j'i C&IP£ROR» SULTANSHA SIDISHA 

42 BomLB 745»AIB 1640 Eoo S86 
— Ss 238 and 237 — Scope cf— Charge under 
S 295 / P Code~~Convt{tien unler S 297 ontamt 
/aetir-~LeeiiilY — Ahence of eharge under S 295— 
Efeet 

Ss 236 and 237, Cr !' Code, authori^ the Court 
where It is doubtful which of several offences has be-^n 
comniiUed, to frame charges in the alternative, and. 

' even ii the absence of alternatiie charges, to contict the 
laonised of the offence uhicb he is shown to have 

1 — . I > , I 

I lb 


t P. Code, can be convicted under & 297, on 
le facts, when lh''y disclose an offence under 


3 235— y«rri/re »f ehargei — Offence of 
and efenee under S 6 Aferehandiee Alarht A* 

Where the offence under S 6, Merchandi< 

\ct nas not committed in the course of the sa 
'action as tVe offence of cheating a Joinder 
charges amounts to misioinder of charges 
/) A K SiNv MaDHU MaNCaL 

A LB 1940 Cal 583 
■8 235 (1)— Jews Crantaetieii— 'C/ter of four 
forged dotumtnte at regittratim of a tale deed and 
oitafHiHgmoney—Smgle trial for four eharget— lego/ , 
Iff 

The appellant was charged with four offences under 
^ 471, 1 P Code on the ground that he used four I 
forged documents during the registration of a sale deed I 
knowing them to be forged and o 
the complainant' 
ffeld, that the user of the does 
the money formed one transaction 
therefore be tried for all the offenc 
S 235 (1) Cr V Code (A 
SuBB\ RAO *■ Emperor • “s *. 


■ -B 2Z^—Aliernatii’e ehargn unaer S! Mi ana 
201 — Propriety — Aceused not frit from euipicion of 
being guilty of mam offence— Conviction under S 201 
f P Code—Legalfty 

A person who has actually comniitled a crinie biinself 
— whether murder or any other crime — isnot any the less 
guilty of removing traces thereof If it is proved against 


U here the only charge against an accused person is 
one under S 304 read with S 149 I P Code, he can 
not be convicted under S 326, read with S 34 I P 
Code, when no such charge has been framed against 
him {ffendirton end Khundkar , //) KaLAI 
BEPARIo E2IPEROR 44 OWN 651 

— —8 ZZi—Co interfnting eeini— Charge fertuS 
I itantive offence— Convietion for abetment — Legality, 


— — ■ — S 236 — Applieaiility—Pefuiet/et 
I For S 239 Cr P Code to apply it is enough if the 
I different offences aie commitied m the Conroe of the 
same transaction The criterion which makes a joint 
Inal allowaUe is what the prosecution case Is and not 
nhat the result may be (Cruer,/) BHAGOLELALt 
- 189 10 382=41 CrLJ 73* » 

ISBN 47-1940NL J 209 = 
AIB 1940 Nag 249 


tion under S 201,1 P Code ^poteland and CAatter 
tee JJ) NEBTIMaNDALp EmPEROR ^ 


—Charge of perjury in tie alternative— f' > * 

—Whether a statement made 
under S l64,Cr P CofJe.can possibly 
part oi the tame transaction as a statemer • 

trial to as to Justify an alternative charf 


the same peron at about the same time and place, and 
both these accused are being prosecuted because there is 
dence (S of such a 
be convicted, and if 
af the accused wilt 
other set of evid 
ill have to be con 
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cn p coDccms) s 233 cs r code (ie98).8 217 

clear from the »ord» of the ctau«e 'fomitilURl In the jctfdence to Conmct the foods found in the po"e(ilon of 

coarssof the lame transaction'. NNhcntlie prosecution I acca<ed 1 . with the counterfeil die found in the posses 

eMdrnceagain«tt*o persons is mnlua ly ckdostTc. there I (Ion of accuied 2, the misjoinder renders the trial 

IS no proeismn of the Code under «hich Ihoic r ■■ ■ ■ 

can be tried together . and the Joint trial o ■ ■ 

persons Ispot a mere irtrgalarity which can ■ 

under S 537of the Code it Is an illegality uhlc ■ 

the very root of the trial {DunUij anl ffVi, • ■ • i 

MAUVO SSR KEE t TllEKihC 

1940 BtBg ] 

St 239 and 537— Same onerct*’ — \1 

—Two pcrionscharged with ai'iieortencc of mutdet— A Jirfitt trial of a person charged with theft under 
Etidence against them mutually exclasire— Legality of & 3^9, I t' Code, with others charged under 
their joint trial Sn 1939 Dig^ Col 425 Nra SaR & H7 I T Code, with baring rescued him Is illegal 
Kix r The KivC 18510 S03**12BB IBS** i The theft and the subsequent rescue cannot be said to 
4lCrI^ 153 I he acts committed In the course of the same transaction 
' 8 239— "Jirnie Irmii tien^-—\fianiag #/— 1^*** "« ‘r v 

Jetni tnai !» rttftrt ot largt nawihf af eewss/r— | • * 

Prefrutf i 

hen there Is sudden clash between two hostile ■ * ' 

communities which is not the result of any previously tfarttandan JilFtrinl ffcaitftti — Jnnt Irial—I^ga^ 
concerted action on the part of the accused peraons, an I /‘ft 

a number of attacks and events take place in various vcoids ^ same transaction' in S 239 {d) 


S 239-San e 

ment and use of fore • • 

trill— Legality— bamet • . . • 

point of time Sn 1939 D g , Col 435 PROVIN* 
CIAL GOVERNMENT C P ANOGtRARr DISaNATH 
41 Cell J 27 

— 8 239 (c)— 5Ve/’e— O^r/irr/ cf tamt hitd—JaiHl 
tna’—Lfgalit/ 

here the same persons with the tame object arid 
under more or less similar circumstances commit the 
same offence puni'bable under the same 'ection of the 
Penal Code though on dide ent but near dates the 
obences are of the same kind and a )o nt liial is 
permitted under S 239 (r) Cr P Code (LefMmava 
/firtr.y? KaIkDAN tr ElfPESOR 

JO""-.. ^'V 

S 239(d}— f/tAar 

and^Wvnik tkargts undir% 330, 
lUsttfiid—Sanuneitaf Iransattien- 
limt 

A joinder ol charges under Ss 302 and 311 with 
charges under S 330 I P Code, is Justified where th* 
offences were committed In the coarse of the same Iran 
«actlon The relevant point of f — 7 » 

at which the condition as to s • 
mast be fulfilled is the time of 
of the eventual result {Grutr 


iVbere a person Lhargea uiiuei ,s 
his possession goods with the counie 
mark and another person charged u 
Code with having In bis possession • 
mark are charged and tried Jointly t 


Mtreditk Jt') NaTHUCHOWDHURYP EMPEROR 
6BB 481-187 I Q 361>- 12 BP 615- 
41CTLJ 452-1940 P W,2r 464- 
A IB 1910 P&t 490 
— — S 244— Discretion of Magistrate Stt 1939 
Dig, Col 426 VioYA Parkash o Emperor 

2B6IO 676-22BL 422-41 Or LJ 340- 
AIK 1940 Lab 58 
— -Ss 217 KR^Zii^~—APpheaMttp—Chargeefsitm 
m»Ht tatf end tkargt af wirrant eait artiing /ram /aim 
tramaeUa/t — Trial af talk a/ toarranl ee/ei — Ai/tnct of 
twnfArf/tant—dfrefdi/rgr af ’/ectttfd—Siftrt of — ffiar 


^lagislratu to try them together but if he does so he 
must follow the procedure laid down for warrant cases, 
and he cannot whilst proceeding with the two cases 
together, treat them separately Where in such a case 


mplamton the same facts is 
re«pei.tof both offences If, 
tied as >9 summons ca<e, (he 
-sir- - - her 
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OE P. conn CI898). S 235 | CE P CODE B. Z39 

' - - . _ I ia , ^ I tiiijer S, 236. Cr. P, Code, (^Btaiitntnt , C,/. and 


, 11 0 WJ4 S4U 

S. 235 and Pesal Code Ss 121 A acd 153 A 

•^Separate frtals m rtipect of sant* iptitk for dtfftrtnl 
efftncts — fficesttlj — ■Ltgjlily, 

Where m re'pect of ihe ’ame speech a person is 
charged With two offences under Sa 124 A and lS3 A, 
I P. Code, there should not be tno separate trials and 
the accused could be convicted under both the sections 
in one trial Bat where there has been <eparaie tiials 


' — S of tkai'glt^Oftrici of thtatmf 

tnd effent! undtr S 6. Alirfhafdite Afarki Act 

Where the offence under S 6, Merchandise Marks 
•\ct. was not committed in the cour'e of the same irai)» 
saciion as the offeni-e of cheating, a joinder of lhe«e 
charges amounts to misjoindet of charges {EdtUy. 
/) A K. Skirt Madhu Mangal 

ALa WiOCai SS3 
“ ■ S 235 (1)— ••S'e/ne Irfutacticii—Uur pf four 
icgtd dftumeitlt at regittraOon of a talc dttdcnd 
trtal for four thargcr—Ugul 

«»y 

The appellant Was charged Aith four offences under 
S 471, I P Code on the ground that he used font 
forged docotnents duttng the reS'tt*^* nf a Sale deed 
knowing ibeni to be forged and o 
the compUmatkt' 
fftid, (hat the user of the docu 
the money {orrned one transaction 
therefore be tried for all the offenc 
S 235 (n, Cf. P Code (A . 

SOBBa RAOt- EmPKROR. . 

■■ — S M^^Aluraohvf thprgei under St 302ondl 
not free front tuifictOfi of] 


I Effect 

Si 236 and 237, Cr. I’, Code, authori'e the Court, 
where It i« doubtful which of ■eteral offeoct-i has been 
committed, to frame charges^ in the alternative, and. 
even It the absence of altcrnaiue charges, to convict the 
accused of the offence which he is shown to have 
committed though he was not charged with it, provided 

Icb 


proved will constitute. An accused charged under 
29S, I P. Code, can be convicted under S. 297, on 
same facts, nben ch*y disclose an offence under 
297, though he was not charged under the latter sec 
tion. (.Oiaile./.) AmirHaSSaNs- EmpeROR 

159 LO 867«13BP.174e6BE.874 = 
4lCtli.J. 810-21 PatLT 121= 
1910P.WN.145«AI:R 1940 Pat 414 
. .—Sa 237 aaO 233— •CAor/ir undtr S. 304/149, 
/. P. CoJc^Conttciton under S. 326/34, /. P- Cnfe~ 
LegoUiy. 

Where the only charge against an acco'ed person is 
I one under S, 304 read with S 149, I P.Code, hecan- 
' not be coavicfed under S S26, readwIihS 34,1 P. 
Code, when no such charge has been framed against 
Mm. {.t/endertoH and Khundkar, //.) KaLA) 
BeparI S'. EmprROR. is 0,V7,17> 331 

-I— — S 233— Counterfeiting e«int—-CAirgr for ttei^ 
ttanttve offence— Convituon for aUinttnl—LegaMy, 

> .Mi .. ,1. V.. n, np nul In ihn 


S. 9SR'-AtPUtoAiUty^Eeguttittt. 

— — ■ Z' T> , S, nitOogh If the 

. our«e of the 

akes a joint 
is, and not 
eCOLBt/AI. V. 
■■ ■ «-rLJ 734- 

■ ■ ■ , •71,1.509- 

■. * 10 Nag 249 

. . . ' ' tually estlu' 


pan of the same transaction as a iiatement made at the I Cr. P. Code, means an offence arising out of me same 
trUlsoattafusti/y an alternatire charge of perpiO' / Me or verfes of acts andean mean nothing eUeash 
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CS 1* CODE (IfSJS) S fl7 
r ‘ctnfr-Kr f'tn'wMCf fW f"'’* /'«'■(} fn 


cE r coDECims era 

ctearfnjn «‘W» c( v 

coaf»eol l>ie une Uh»-nc‘»» J •Jtb ^^r cownmltln k I nin ! H l^• 

tinJfncf »j:»inMi»o p»rwy« i» «!»«!«» }/ ertleurt.ibrr* tl'n rf tCCiitn! 3. «nn}.>iKVr !*•# \ il 

UKOp-OtitiiVi ol flif Co'e enr*rr •h h iSrwp petpen* <w’ f « cj'ffJTiftf cl »•> ttpir^* fv' »i W * {}•• 

can tetned tocrifcfT »*i3 !'■< i-«r» tiul cl i‘et»o * * i * • — • * . 

ptr»otH h tul » n«r« IffrjTsJa'ifT ^yKh c*» J» cs>*J I • 

tndcr S 537 of Uif 0>'» i> i« *•’ i »» • H h lo ■ ' ‘ ■ i " 

the Tfry rc« of thf tr>al •"i //) " ‘ ■ i ! * 

^UrsOS^1l3va I Tnr»vjvG S rSOfd)— II-/MI f—/ *i 

29^0 C«£f tOJ P, tP^ntlf tnrj 

B» 233 M4 537- s^n-t r.»»Tn'— Vrarinc"* kim—r-wii Ct^i Si 

—Tro per»or» f^arctJ « Jb i»T>e < flm ? of A Jiiiff f»UI of • t»r» n cbirfcl »l\b tb»f» 

Endmce *j»in t them mtifsilly L»c«IitT »*f S 3 9 I I C< Ic, with ihattcU «i >i 

their joint Inal ?// f> y, CW ^25 Sr4 *'»R *. 147 I I* t wSr With h»»l"< K'nif'l him i* i »s.*f 

K!I r Tnr King 183 tC 303 >ia E-E 3f9- T>ic tKft io I the »a!i«ft,ur»it rann >€ K» mI I iv« 
JlCrX^J 193 th*«"<*'»v of «h» •«!»•• 

S »3- T— , ir,...., .f~ (AU,JlJr,.Jf/,t,r //I ''It'*'';,, 

Jmu trial ta rn/^ft tf Ur[t iiMm‘/r »f «»•»/— , „ .."*7.'' ” 

Prtfnrif ' ' fl C39(dJ— Samr traniuti ,t 

«6en there 1* lodJrfi {fa»S l««nm iwo bo«Jk Sfrtiamlt atmfrnitUr JuaeJiftitmt a.H .rf Jifu^ 
ommaniiiet whicb t* not ibe ir<«li of enf pievioaUr f’M§ s-J fm Jifiift is,.*ri »r**yv*f f'U— /rjV 
concerted aiion on (he pari of it « area vtl (<r»oR*. an I f**>' . . ... .. 

* ftornber e/ iftjck» and tale fUev (n ra<io«« i»«(J» #an e In 

parts oJ the rillaee at different lime* of ihe day Iheee l» »»Ke«l In paiilTj)jt « nllnuiiy of a « ii an I i.ii 
nojaJHfieaiianlorreffardinjaU the that tale Therjoertim of }v|n let or n I*Mn Itr ilrjHii l» , , th» 

pbOfaa/uriao/thaiawerrtnrjtTronaaJ tt h not ttottn of the atrusail n p>a la Mil er thtn *" lh» Ja <• 
tohoIdajwBttnanaieipeetof alMheoccorrencet a artoally p't»e<l al lh« l'l*t 1hai'«l«i» i I Mia 
joint trial Io respect of 1 ‘ • . a ■ i 

'I'.tbart, oiscfaief host , , , • i i i • ■ • • 

atcaed With deadly wea; • ■ ■• ■ 

be deprecated even thou, ■ • ■ ■ 


-S «J9~Satte 

QRit and die of forei 

ttjal— .Lejral iyx-bamen • 

Pwotpf time su I 
ClAL COVIRVMBrn- C 

■““—s S39 (e)~ 

tni'—Zapalilf 

\N here the tame peitont with the tame obj'ct sml 
under more or less similar clrninstancei commlr lie 
same offence puni'litble onder the tame section of iW 
T'enal Code ihoa^h on dirfa eni trul neit dalea i)« 
otiences are of the same kind • . * 

permitted tindrr S 239 (rj Cr f' . , . 

AWfl y) KA^DAN c CttPkKOf 

— — »S 239 ( i^y~JoinJtr p/ /• g i »» , 

and lllviiii tAarfti unJ/rS 3 « - • 

iattifiid-^Samoitit ef trantad, • 

hme 

A jotnder ol cbargei tinder a ■ » 

charges ender S 330 ( p Code ■ ■ • > - ■ 

offen et were Committed In the c n i» c • 
saction Tie refevant pofnC of i ■ ■• , ■ 


•>> — 0 2fl~f>l«isll 11 If Manlslisla y* (1>K« 
iMg.CftI 42h VinVA IMllKAhllt I tllhHJir 


-p0 f4inr^f,. 
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The principle underlying b 247, Cr P 
to be that from the first day on nhich • i 

for appearance of the accused and at 
adjourned hearings of the case daring 
has to take some step or other in the progress of the | 


CE P CODE (1898) S 247 ,OE P CODE (1898), 8 253 

'4 247 — StfPeand ohjtct—'Htartn^, tntantng I 

J Where a complainant has to pay compensation to 
' ' Imprisonment which the 

■ ■ cf payment should be 

* ‘ ■' payment of each of the 

■' ■ ■ ■ PU S’ MaUNO TW Pe 

auraU ;4i-41 OrL J. 606°12 RE. S51>= 
A IB 1910 Bang 110 
' . '~Complat>iant'-^Mtanintof 

' P Code, dees not appear susceptible of a 

■ • logical -application to all false and frivol 

■ ns cases It will not apply, for instance, 

■ * ' ■ iin»l the formal 

• emedy and does 

■ t be a long in- 
rtain who is the 
{Davit, J C 

• lASHlM V Em 

I^ISBS 47= 

I CrL J 788= 
A 1 K 194U bind 134 (F3 ) 

I 250 — CeitJiliOHt ntcestary far awarding 
I tampiHialiet 

It h only when the ^'aglstrate Is of opinion that the 
I accusation against the accused was not only fal e but 
•. 1 that he can act under 

. mis that this section u 
•• •» which are fnvclous or 

be applied in serious 
under the provisions of 
it reason that a Magis* 

tratnttM , ' (nvolous or veaaiions 

There w nothing in S 248 Cr P Code, which in 
volves a Withdrawal of the whole complaint merely js 250 

because the complaint IS withdrawn against someonlyof I 18710 744w41 CrLI 60Bi>12BB SSI" 

several accused a “ ' * I R 1940 Bang 110 

General assura t—Firdmg at 

Life Insurance < 

18710 22 require a categories! 

but that the Magis 

* le accusation is false 

Sfl 250 and . 

ilcnat Court —// tan dirtet eomftntation fete fold an \ 


trate has taken cognizance of a case upon a complaint 
preferred to him by the person who seeks to withdraw 
the complaint Where an application for withdrawal is 
made by a person who is not a complainant the Magis 
trate cannot grant permi'sion to wuhdiaw the complaint 
{Davit, JC a ,f 


— — S. 218- 
againrt *f>n« < 
again ti alt 


acquittal-—Sueh ardir if incidmtal igordtrof aeguil 


tal 


S 250 Cr P Code provides for the award of < 
pensation by the Magistrate by whom the case is heard' 
and 10 that Magistrate iseapressly reserved the power 
to award compensation nneter S 251) S 421 does not 
invest the appellate Court with authority to make any 
order which might have been made by the Court below 
Hence an order under S 250 could not be passed by an 
appellate or levisional Court when setting aside aeon 
viction and acqmitirg an accused and such an order 
cannot be an order incidental to the order of acquilial 
underS 423 ( l) (</) of the Code (J/S ir/e, y ) THE 


42PLR 678 
■ 250— Jurisdiction— Discharge or acquittal— 


Notice to complainant tu show cause against order of 
corapensatioo— Subsequent reiirement of Magi'lrate— 
Jurisdiction of surci<'‘Oi to continue proceedirgs Set 
i9J9Dlg„Col 427 EMPERORS' Mahomed Alan 
I E B CI940) Kar II9» 41 Cr L X 63 

S Z5Z—Appticaiility—Caie tta'Ud on po'iee 

(kalian 

252 tike the other sections in Chap 21 Cr P 
Code, applies to warrant cases generally and so would 
applyto a ca<e started on policechaHan (Grntr J') 
HansraJr Emperor 1910 NLJ 419= 

AIB 1910 Nag 390 

. " -Powtrt undir—~/f tan be exercued 


■o imyriionmini 


to the Magistrate under S 252 (2), 
I C.I X \.uoe may be ezerci ed from time to time as the 
». .. I reQuiies {Grutr yj llANS*Aj v EM 

1940NLJ 419=AIR 1910 Nag 390 
53 l2l— Discharge of accu ed wfithout era 
nplainanl— Power of Maentrate See 1939 
127 ShivDattavUK Sood 
elC 635=41 OrLJ 354 = 12SE 427= 
AIB 1940 Lata 40 
253 (21“Prosecutlon under S 406, I P 
er of discharge afier examining only few of 
• wiine«ses— Propriety Xrr 1939 Dig, Col 

naetauti 0/ l-ila UHAN ELLIAM f L fl WELLINGTON 

I 410rL J 26 
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CE.P. COPS (1898). a 250. 

— — — S 250— Vmwi*/. 

I( wlmersw hate been icccpted ' * «• 

petent for ihe pfcr«ecntion at any »ti. - 
fer further eaaminatlon ontler S. . • • e • 

that Maj^ alter chatRe, they — • 

of *any remaminR wltneares* 

Emperor 1910NLJ419* • '■ 

3 256-ZV(/*rre tr.Jn 

frtJuce^Diilr ff AfJtiiintt , 


prosecution can in no «ay eicuae the Mas»trate 
net a&kinR them «h<n they are »ubM<iueTHlj u»an 
coder b 3f7. ahelher they desite to call wllnestet 


I C3l r. CODE (1898\ 8. 27*. 

I ' 7" — Lim/t {mttmfUud ty—lfapflitt 


- tetm altouitd by that 
. 262 (2) of the Cr. P. 
- sentence of imprison- 


. ... ». — aPttaUiU $>$ilt»iarf trial—Duty ff Mapitraie ta iifn 
rntnaranJum ef ntdtnee~-Failurt la ntsat/t 

iriat and r»>m(<<M 


— Ss 256 sn3 Z57—^rdir far 


«ndence has been eabaatted and the further crw» j Omttnan It inter farUtytan m farm— £f tel an lewie* 
«iainina(ton of loeproaee ... 

Tbe Court therefore a<na * < * > , • • 

cross-eaamination of the . ******.* ■ 

prodaction of the defences • * *• * »• . * , 

The Court should £a a dal* <•••>• , ^ 

etoit of the proteoiiion sut • . . • ■ • • 

«r waived it ehonld give ar ^ 

^e prodaction of hu de/' * •••'* • • . ' ' , 

consequently bound to aefl< 1. 

4be accused under S 257, • •• • . I 1 . ' 

atnke Out the defence of it • • . •• • a* e 1 • 

accused had ftot asked U to aammoti hi* stltnesset lot j 
whtph the accuser] had to further cross i 


. 263 0^)‘~jadgmeal in tumtnary trials^ 


■ S. 203 (W {Xy—Suminarjf Inat—Judfmtnt-^ 

1910 O ■ • • ' ' • 

• S 259— Apphe. * . • ' , 

case and vrarrart case at ' ■ • 1 

procedure— Trial as nai ' 

iplainant — DiSCharRe of • 

complaint— If barred. 

259. 

-- 3 259 -Dischar* 

complaint— If barred, ■ > 

259 3 ■ • • 

S 260— Trial o' , *' • 

enary procedure — Proprl 

SI A KHANt>. EMPEI ■ 
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. _ CoM3U 

>UCeIi.J 23. 
It* lu.u teamng cf— 
—Obitet ef^Endcnee in- 
teeuted—Annoets elialfd if 

' "dul'i'' rteordtd-Admtitt- 

Code, ca<t opon the hlagis 
•• j ‘ and 

. they 


II 8 278— Jadiaal CommtajioneiS CoqtI— I t a 
Court ot Session Sf* 1939 Dig , Col 429 SHEWA 
rau jtrnuNAEiD V Emperor. 41 Grjt.j 28» 
XJjB (1940) Eai 249 
— — Ss 276, PrOYlBO 2 u * 
scope— List of persons samao 
exhansted by lot and challenj 
fiUmg tip Sft 1939 Dig , • 

JETHANAND V EMPEROR. 


ment—/f gru t/nly r/etrata —Aumtuiiinuy—oi 
and 342. 

Under £< 209 and 342 of the Cr ? Code, the Conrt 
is entitled to pot questions to the accused for the purpose 


■ — S 276, Provisos 3 as 

of S/( 1939 Dig Col 430 
e EMPEROR 


If /urffT tn treund ffparliali 

If the Court deudes that no presumed or actual parlt* ' 
ality in the juror has been made out, the decision tsj 
absolutely final and cannot be challenged in appeal by { 
MftueofS 279(1) Cr.P Code If, however, a Court 
were to find that some presumed or actual pa^ality in 


” '-3 288 — Admission of approver’s statement to- 
committing Conrt— Different statement in Court of 
Session— Powers of Sessions Judge— Reliance on earlier 
statement .Xre 1939 Dig Co! 43l EMPEROr v 
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CB.r COD2:(1698),S S88 

Enden ■ * 1 ■ r' • • 

Mafrt'trat . 

S 2S«,C 

ca5e for a • ■ 

uons ot tf ■ ■ 

cannot be ■ ■ ■ 

may tberefo ■ -* w ‘ « 

denies at tb • • ■ 

corroborat 01 ■ • 

MaVDALr . - a - 

7 - -• 

1910FWK 7S-AJ^ ISfO Fat 289 | 
■ 3 288— Evidence sWen by iritnntes befotecom I 

mittins Mac strate— Uieof as tebauntlre evidence ini 


of .S'er Bhopal Cr r Code Ss 23} ai 

1 :* • 

■S 288 — Retraeted jtatemenli’ *• 

bans of eonvteiiOH 

No convicDon can be based on the > .. * * 

of the proseeubon witnesses if they without any 
exception resile from their statements made 
before the Committing Magistrate, and there as 
no other independent evidence^ direct or eireiim 
stastial on the record (Addtxon. Ag C J and 
pin Mohammad, J ) Fasal v Eumoa 

41P.t<R 862 


^ CB p CODE 11898), B 297 


jory at ihe end of each 
ecn falsely implicated 
r ta DiUga de ihe jury 
tatiiSed ibat tbe case 
lied {Qiliy Tbelssae 
tbe tccased are being 
ihe prosecation has 


Cfmmen iMltwlifn tptetfitj tn <kartt at bang to attauU 
and net ta k ll—OmitHen ef Judge ta frame allematit;e 
(kargtt under S 3W 326 or 325 or to explain St 34 
• * '9, Indian Penal Code— ^million to flaet 

of each ttceuted ieparalelt~~&fitdireeiien— 
• «• trial 

rial on a charge ooder Ss 147 and 148 and 
( P Code where the common object speafied in 


that It is open lo them to convict for one orolheroi 
these lesser offences He ahoold tell the jury clearly 
that even If they believed Ibat the acevied had jointly 
hilled Che deceased still It would be open to them to 
convict net under S 302 but mtrriy under S 304 or 
even under S 326 or S 373, if they eooti 
dered that the necessary inteulioo or keow 

. l. B t. . « 



Court ta tke Jieiiient Court-~y a/ue to te attaeUea— \ 
C<rrAoratien.—lftcetat<i I 

Where under tbe provisions of S 28S Cr P Code | 
tbe evidence of the prosecution witnesses taken in com 
nutting Court IS transferred to tbe Sessions Court Uis. 
on the same foot ng with all other evidence in tbe case I 
r/» a 1 nxmrKx and tl<r r corroboration olherwise’is I 


individual accused separately It must be held 
that these are •enoos misdirections and noo'diiections 
which have post bly prejudiced the accused and tbe 
verdict cannot be upheld The jury might be misled Into 
thinking that it is their duty lo convict all tbe accused 
undei S 302 or to acquit all Such misdiirction and 
• ' <h 


7 

3 


. ba JUkasd 8U9— Oneoi asses.wis imsi g uis 
opinion on personal knowledge — C>e novo tilal — If 
necessary Set l939 Dg, Col 432 EWPEbOR v 
PAHLU 41 CrJiJ 65 

S gS7— Defective charge — Summarinng evtd 
tnee agatntl each a euied and atiing/urf if kt it faltttf 
iinplieaied . , , . 

It is a wrong method of approach in a criminal case 
for a Judge lo nmminse the evidence against each ol 


In a trial uuder Ss 363 366 and 2(/ A I T Cot" 
the Judge should point out to the j- ly t*-* i>.« o c n 
victisc upon Ihe uncorroboraitd e r v' a pr<»ec. 
tni XHendertm and Jiku uliir JJ) > ALL 

Emperor 44 c 

" B SS7—£iidenee —Case / ad.iig 
etnntiai etidenee—Altence a' r 
I emfkatiu 
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accosed are entiOed to bft acquitted even i! the cirtum I 298 Alndirictten Out sum U 

. . t ■ (ct of forts 


Dlll«v,ui OlutVAKAM JhlHANANO f EMPhROK 
ILB (l910)Sac 219-41 CrLJ 28 
' ' S 297— Afstdsreetson-^CAarge of chtaUng — 
OmmtiH ta txflatn nMsrary stigrtdsvitt 


• ■ Wy and fnlly 

• ticular count 

state 10 tbe 

. . ct><«ed in res* 

to a seiious 
« Em V Em 
M WK 97 

J < • e to be read 

'L BERTRAM 

. . • • OrLJ-72 

I ——89 £97 ROd 298-'Kcm direction— Charge of 
I seaoal offence— Duty of Judge to narn Jury of danger of 
I cocwt«ion w nncorroborated evidence of giK— Failace 
I to draw attention of jury to improbabitiiy of abduction 



- — S *2Slt—ldifiirtt(ian—Evidtnct of af(rovtr\ 

not torrohoraud sn snattrsil ports<utart—Jury not 
teld tint lueA testimo'ty msssl it corroieraUd—Convtt 

approver | 


corroborated, a conviction founded on suel 
rated testimony cannot be sustained even if tbe verdict I 
of the jury IS cnanimoas rv 1 

KtSXVAHTDW /»»•* 1 • 

62LW 492 (1)=(1940 
- , 88 897 and 29Z—Attidirti 

rtltvastf tvtdtnce of aceused~Omss 
f n trt intsrtiiid ' 

An improper exclusion of relevant evidence attempted , 
to be let in on behalf of the accused and tbe failure on | 
the part of Judge to ]ay stress on the fact that all the 
prosecution witnesses were interested would amount to I 
misdirection So also failure to pot before tbe Jury | 
points which are favourable to ibe accused is a atadttee • 


failure to refer to alt the suggestions made by the 
defence would not amount to non direction S 298(2) 
permits the Judge lo indicate his estimate of tbe evi 
dence The principal test to be applied to a charge i$ 
whether or not the Judge directed tbe attention of the 



— — — ■& 299—Olfinee of ahdsieitost—Uncerroiorottd 


u ait the diteclion he gave to the Jury upontbeimporl- 
ant question whether the woman's evidence ought to be 
accepted without corroboration, whether there was 
corroboration, what kind of corroboration it was and 
whether It was, as is necessary, corroboration with 
r^ard to the offence Itself and which implicates the 
accused 
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CB.P. C0D£(1SS8). S S98. 

HtU, that the conriction could not be allowed to 
stand, {.t>trhitlurtt C /. anJ Ltrt /.) 

TaSER PRAMANtR p LMTEROR. 180 10 lEO- 
41Cr.l»J 8il»lSB0 1SS-71CLJ &90* 
410.WJf. 8S5-AIJt 1910 C«t 391. 
S 293 — tf rcft—UfccrrehtreltJ mJtHtt 
•f firtifettfrix—J^reftr Jiri<titn ta lUff—Praumlaix, 
if ai attamthtt 

Per Barthy, /.—In a ca«e of rape, the ' •• • 

vamed that it is unsafe to convict on the 
ed le<timon) of a prosecutiix, but that * 

do so. if latisCed that the was telling the ■ ' 

IS no presumption of taw ahich diBertntl. •• • •• 
ence of the complainant in a rape ca>e from that of the 
coRipla nant in the ca<e of anjr other oBence There cart 
be no assumpiion, in the absence of evidence, that the Is 
an accomplice 

Per Sm /—It cannot be laid down that in everjr 
case of rape the Judge must direct the jury that they 
sbou'd DOi convict the accused on the lestirnony of the 
prosecutrix unless It is corroborated in material parti 
culars to the same extent as is required in the case of an 
accomplice's evidence Lsenifil be the English role or 
practice that every prosecutrix in a rape ca • • 

treated a> if the were an accomplice, it is • • * 

to import It Without qualification In Indi. * * * 

manners, customs and mode of life of won * •* •* 
different from those of women in England. (.Barllty 
W Stn, //.) llARESDRA PRASAO BaCCIU fr 
LmPEROR. 1.L.B (1910)2Oal 180-19110 48- 
410,WN 800-A.t3 1910 Cal 461 
8 ZVJ^Coitidtraliem af luimtlid tait^/f 
final an all tutiliaa* af (atl—Vtrittt af may. 


C8 r. GODS (1898), 8 S07. 

“ ' — S. 807 tod 423 (fi'^Catnidtratian af mhmitUj 
eatt—ll’lat lAe Caurl daaiS. 423 (2) if tomtt tnta 
/A*r- 

(IVr Slant, C.J. and Cnllt, J )— The Court to which 
the case Is submitted is not hearing an appeal though It 
has powers of an appellate Court. Theie is nothing to 
appeal from. There has been no Judgment passed, 
llicre hat bnn no verdict accepted. There has been nO 
' *' .* •• ’ • "Tie Court, on the 

. • ■ acquit or convict 

■ ■ reverse any ver- 
• • ■ ■ convict without 

* a ■ • , I 'las to give that 

opinion, in its proper form unaltered and UDreverted. 
proper weight, but it can leave an opinion which if 
acc^ed would amount to a verdict of acquittal com« 
pletely untouched and still convict and vitt ttrsa. As 
it IS not coicerned with the alteration or reversal of a 
verdict (which alteration or reversal is not a necessary 
sup before it can proceed to its conclusion) S. 423 (2) 
does not come into play. 

(Per ^^rr, /) —The verdict of the jury remains its 
verdict even when the matter is before the High Court 


Sessions Jndge and that until then it is only a pious 
expression of opinion on the part of the jury. {,Stant, 
cj»ci < 

t> tMPF ! i ’ • 

4 f • • 

• iiyjStftrtHCt undtr~^mali tatt, if aftntd 
taut, C J, and Cnllt, /.) — The whole case is 


12 BN 204 -186 I C 
AIB 1940 Nag 17 (FB) 
— S SQl—CeniiJtratian af luimilltd tatt — Jury** 


A J.E. 1910 Nag. 17 (F.B.). 
i 307 (8 ) — Trial wAtre /ury eettd at jurert 


dosowhentheverdictlsnotperveisebntilhasnopowetjehaigeson which the aecnsed has been tried by Jury. 

.-d-j. . • /.. . ^ » f.n. » . ^ tCaHuttr and Brannd, JJ.) EMPEROR r. CaNCA 

7/P . )uM. IJ.B. (1940) AIL 865-188 1C. 767- 

. . 4lCrLJ 676-13BA 74-1940 ACr.O.BS- 

a 19i0AX.;.l&S-1940 AW3.{H.C ) 

. • I AJB 1940 
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OB P. CODE (1898). S S07. 


' 3. 307 (JS)—Sc)Pi—Pffwir ef High Court to go 

into tvtdenet. 

The High Coort, in a reference onder S. 307,Cr. P. 
Code, is entitled to go into the evidence irrespective of 
whether there was any misdirection or misander- 
standing of the law or not, the powers of the High 
Court in a reference under S 307 are not timiled by 
S. 423 (2), Cr. P. Code {yarma and Mirtdith, JJ.) 
Emperor p Dullu Kuer 6BB 465- 

18710 S87=12BP.613=4lOrLJ 457- 
1910»WV p.»T - «*•- 


—3 307 C8)- • 
meaning ef 
The word ‘verdict' 

elusion of goilty or nsji uui LIU) eiiiuiaueuiuei 

things as nell The sense in which it is nsed In S 423 
(2) relates to the final decision of the majority and it 
does not embrace the opinion of the minority. But the 
word ‘opinions’ In S 307 (3) is wider than the word 
‘verdict' in S. 423 (2), and it includes not only the final 
decision of the majority [the sense in which it Is used In 


•• 4J 288- 

12EN 204-186XC **:• 
AIR 1940 Ksg. 17 i 


OB P. CODE (1898), 8. 342. 

has his duly to perform, (tf'esten and Tyat/i, JJ.) 

Emperor v. shahdjno dhanipatro. 

189 1 C. 462- 13 B 8. 30 - 41 Or L J. 747 - 
AJB. 1910 Sind 114. 

8. 337 (fiy^Seefe and elfect ef— -Accused- 
Tender ef parden—E/fect ef—Duty ef pretecution te 
examine approver in Sessiens Conit even tehen he 
deniet all knewledge ef facts. 

When an accused after axepting pardon denies all 
knowledge of (acts before the committing Magistrate 
t, _ __ .. j . f ''ourt, the pardon 

- ■ 'S eramined in 

• IS tendered and 

. • * ■ . for the prose- 

• the committing 

Magt-Miaie's cuuii aiiu in me aes>-iuni Court should the 
case be committed. Failure of the prosecution to 
examine the approver in (be Sessions Court vitiates the 
trial. {n'eslenandTyaiii.JJ^ EMPEROR v SHAH- 
DINO DhaniPaTRO. 189 EO 452-13ES 30- 
41 Crl J. 747“AiB.1940 Slnaill. 
— — S. S$9—Appretersn eemmilltng Ceurf— Failure 
‘ • • eedure. 

> ■ approver fails to 

• Idence, it Is illegal 

. . as an accused and 

^ • ‘r procedure is to 

send him op as a witness to the trial Court, irteipeclive 


, I . .V .1.. „ 'Pk. .....n..! gf 

t , ' ' ” Public 

‘i • ■ • 'a pro- 

, * • rticular 

vvi ‘ nn/i-r t Assisiant Puciic PfosecutOf At any stage of me proceed- 

<5 aas'i* tipfore -he cnmml/ "’S’ *"4 there U nothing in the Criminal Procedure 

S 337 denies all knowledge .nT™ 'tich lequ.rej that when a Public Procecutor has 

.ng onji«o«n> oI ™ I one .rae.redl. > a,. .11 .rocriinn ».st b. 

• • ■ ROR 


-3 337 (2)-Oi/«r. 

The L-gislature in the interests of jistice requires that • “ ' 

an approver, where thecase Is committed, whatever state 


:o operation 
428, Cr. P 



*493 


INDIAN DECISIONS. 


494 


CB P. CODE (1898) 8 312. 

Code /) NATiiu Singh f Ehpzror 

1910HLJ S0S-186XO 6C0« 
12BJ1 250-41 CrX.J 366 
B Zl2—Mffli(atjlily—^uinmarf Iria/mtan 
mtM* tatt-^gu unJtr S 22 Call/* Trfifau At* 

S 342, Cr r Code applies lo tU trials tnclndiD; 
tummary trials It applies to a aommons case Itieil | 
commarily Jnu as it applies to a lammary Inal lo a I 
warrant case The section would therefore apply to a 
case under S 22 of the Cattle Trespass A« 
maat, C J and Dnalta J) ISlfCRORe KONDIBA 
Balaji 19110 90-42BomLB 695- 

AJ.B 1910 Bom S14 

S Zi.2—Dutr »f Canrt i 

The object of an examination onder S 342 is for the 
purpose of enabi ng the accused to exnlain drcumsian* 


accused and to ask him whether he Wished to jive any 
explanation It Is extremely unfair for a Judge to rely 
upon a arcuflistance as being InCriannating without 
giving him an opportunity of explaining the aicnfn* 
stance ll/endtrian and Stn, JJ) EstPEtiOK t> JiT 
IjtL. 189 LO 700-41 OfXJ 783-13 BO 120- 
A LB 1910 Cal 378 
~8 ^2—E*amtnatian «/ attuud htfart tiarge^ 
Jf <«mfiiiiarg 

Under S 342, Cr P Code, the a • • 
be questioned after the *iine*ses 
baT* been examined and before be • • 

defence Tbs examination of the accused before 
framing charge IS, therefore, not compuHory g 254. Cr 
P Cede Itself makes it allowable to frame tbe charge 
before examining tbe accused as well as before recording 
all the evidence {Grn* - • 

Surmramsinch 1910 4* It :* 

' - I . • 

— S 2Vl— Examination «f aHHUJ—Preptr stag* 
—Examinalien afur tleu af argumimli and hefatt 
iudtmtnt—Elf*ct af 

Under S 342 Cr P Code, tbe Court must examine 
(he accused »t the end of the case for the prosecution 
and before he is called epon for his defence If a 
Magistrate adjourns a case for arguments the mcoient 
the case for the prosecution is concluded and after the 


OB P, CODS (1698), B 342 

IVhere at the summary ttial of the accused for an 
ofience under the Motor Vehicles Act, the accused did 
not admit his guilt and evidence was adduced to prove 
tbe charge and the accused was convicted but the Magis 
trate omitted to question tbe accused after the prosecu 
lion evidence was completed It was held that the procee 
dines should be quashed (ZlriV/r) GANE5K v. 
EmPsror 1940 a ml J 23 

““—8 312— Scope— Compliance— Opportunity to 

accused to explain matters appearing in tbe evidence— 
How to be given St* 1939 Dig . Col 437 KanaKA- 
SAliAl PlLLA!,//trr 18610 704-41 CrXJ 369- 
12&M 682-AJ.B 1940 Mad.!. 

—3 ZVl—Steft—'Dulf at Jndgt unitr^^mittten 
tatamf/fWlh Unet l/lltr — FlftelantanvicUen — .S 537. 

S 342 Cr P Code, must be observed not only In the 
• • . • I ■ < nnfair to 

. . ... < . . - . acensed 

, • s . I • I ng Bnt 

every failure to comply strictly with the letter of S 342 
would not render tbe conviction of an accused fllegaf. 
S 537, Cr P Code, h(s jo be read In that connection 
and no omission to Comply strictly with S 342 can 
tender a conviction liable to be set aside unless in fact 
It has occasioned a failure of justice Where an accus 
ed fn answer to a general question or even one or two 
questions gives a reply or replies which show that be Is 


accused and aiiemptmg to ehcit contradictory answers 
Ail tbat can be laid down is that tl Is the duty of the 
Court lobe satisfied either by his statements or by bia 
answers to QuesuonS or by both that the acented ex. 

. ■ pporiDBity to explain circamataitCM 

inference nay be drawn against bio 
. . • . It. //) annasialai MUDaLI *- 

’ 1 (1940) Mad 614-19010 206- , 

410rLJ 86a-13BM S95-61L.W 206- < 
1940 MW IT 93-AI.B lOlOMad. 372- 
(1940) 2 M L J 39 

■ ■ B 3i2—Sca(v^A/an camflianet Efttt^tf 

vtltnitt inal—S. 537 

It cannot be laid down that eiery failure fo comply 
with S 342 Cr P Code, necessarily vitiates the trial 
If the Court Is ailisfied that failure to comply with the 
the 


' ‘8 Zi2'~Examinaiianofa*euted—Seafeaf 

S 342, Cr P. Code, enjoins upon the Court the duty 
-of placing before the accused the circumstances appear 
ing against him in order that the accus^ may be given 


PerA'w,/— The Court Is not entitled to draw any 
inference sgaln»t a co-accused from the answer of one 
accused given In response to questions put to him under 
the provisions of S 342, Cr P Code {^Aundiar and 
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CB P CODS (1898), S 342 


failare to record eiaminalion can result in miscaritage 
of justice iAlmomi, /C) KHAN WOHaMWAO i 
Emperor 18710 769 = 12 E Pesh 38«» 

41 CrLJ S31=AJE 1940 Pesh 11 

— S 312 ( 1 ) — Examination of accused, afUr exa 

minaiion of Court witness— Nece«sitj See Cr_ P. 


CB P. CODE (1893), S 360 
-Kccesslty See 1939 Dig Col 438 fsHEOi'ANCAI. 


CODE, SS 540 AND 542(1) 1940 0 A B96 

■ S Zi^~-CemPremise of 
When takes e^eet— Magistrate's 
edSestUment— Effect 

A composition arrived at be 
corapoundable oSence is complete ds soon as it is made 
and bas the ehect of an acquittal in spite of the fact 
that due cf the parties sub^uentif resilea from the 
compromise The cotnpromue has the immediate effect 
of acquittal so as to deprive the Magiitraie of his |nn$« 
diction to try the case and the subseouent withdrawal 


■ — S 34S (2) anc 

under S 420,/ /» Cm 
missicH of Court — Efftc 
Sub S (7) of S 345 
offence shall be compou • 
section An often e under b 420 I F Code, can only I 
be Compounded with the permission of the Coett and ' 
any artangement of compromise entered into * 
the parlies before the case came 
effective It could not be conie 
no permission was necessary 
seiitd ot ths CiH (.GrsHe / ) ‘ 

V Emperor 


Pakde V emperor AZB 1940 Ondh I5k 

— — S Z50—APf licoiitity — Summary tnals 
& 350, Cr r Code, does not In terms exclude sum* 
maijr trials from its operation It applies to all en 
QairMS or trials conducts by a SfagistraCe iq which Cho 
whole or any part of the evidence has been heard and 
' '■ 350, Cr P Code, to- 

recorded bj his pre 
trials fCrs/er, /) 
189 1 C. 689» 

A. : =»1010NJ.J 321* 

AJB 1940 N8g 239 

-S 350— De novo trial—JnlerrofSiorsesprrsout 
fy itsueJ and anmered-^l f should be extluded from 
*t/$denee 

Where interrogatories have been «ervet] and answered 
* j S 350»sde 

) is<ae a fresh 
jatoiies which 

• , from evidence 

viines'es who- 
■ ’iagisirafe majr^ 
Thu does not 
therefore the 

• e Inal de note 

iaringtnaSde 
• ■ • Emperor 

. I urljesj- 

AJB 1940 PeslL 17,. 


Coatt and! §50 and 5Z7-~-/udgment prepared by 

0 bti*ktBtjif^^,ff^/fjf/„fredbyhis sueee/sor—fai{nre to gtv* 


de novo triat—Jrregu 


for judgment but before 
i transferred and was 
ned and delivered the- 


S 346 (6 A)— Discretion of High Court— Pro- 1 judgment prepared by his predecessor without giving an 
iromise c ~ , , uJc for a de nno- 


posal for compromise t 
2939 Dig , Col 438 
, Chand bepari 


* 'S 345 (6. A)— Powers of High Court— Aggriev- 

ed person* not before it See 1939 Dig , Col 438 
Babur ali Sardar S' Kala Chand bepari 

186LC 177 « 1 SKC 347 CZ)'='41 CrLJ 125, 
— 317 and Q8B— Commitment to Sesnent tn 

uarrofstease — Magsstraie if rryujrrd to start pmeetd^ 
mgs de novo— JratcCTr"// recorded prior to commitment 


by s 537, Cr 
* iM SlNCHe Em 
* • 1 CrLJ 808* 

— Ivs. . 1,1, A • 1940 Lab 289 

' ' S 350— {?#/«/ and seope of^Trial by 

sueeessor—Crosi exemiHatien en eommissiou efantness 
examined on eomniisiion in Previous proeeedirigs^Pro- 
prtfly 

The purpose of S 350 clearly is to provide that the- 
H^gistrate should >f the circumstances so require, 
decide the ca<e only on evidence that he has himself 
-lesses that he has 


as tbe iormaiities requiieit o ui i <,ouei- 

are carefullyobserved Iftbe Magistrate commitstbei 
accused subject to the above safegu v I , 

rights of the accused, any statement 
the presence of tbe accused prior t 
Would be the evidence of a witoess 


evlons Magistrates 
I this 'ectjwi cannot 
open commissiorv 
“en recorded upon 
igs and whom the 
'» Jff and Weston^ 


ILB (1^40) Kar 193=AIB 1940 Stnd 193. 


1 before tbe I himself has demanded that the witnesses shouldbere- 
fV-v/r^, I snitiiiioned and reheard But a demand of Ibis sort 
I caitnot apply to the case of a witness who ba« never been 

^ never been heard by the Court and whose 

has Only been taken upon commission In pr® 
roceedings The Magistrate has a discretion 
257 and he cannot be said to have exercised 
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CB.r CODE (1893). 8 851 

the discretion wrongly Jn refu^mg to compel the attcn* 
danceofthe witness (ZXitu. JC and y) 

frUKHRAMDASt EMPEROR 

11^ (lOlO)Kar 498-AI^ lOlOSlodldS 
S 351~Applicabtli!y Sit CR P CODE. 
Sa 190 19l AVD 3SI— KtLATlVE APPUCAIIILnV 

1910 Bans L.B 676 
■ —3 352 — flddmg cf tnal at fitie othtr tktm 

Court keust—Proffr frottJurt to h foltretJ 


OB. F CODE (18g8>, 8 3Q7. 

8 362— Mode of recording evidence Stt 1939 
Dig, Col 439 Ghulam Dastgir Khan r Empe 
ROR 41 Or LJ. 40.. 

Ss 361 a&d 5Z2~S(eft—Cenfttiien ncordti 
in Englitk and not in languagt of eeiHitd—AJmitiiii 
iitr—Diftel—rfturablityS 5^3 
The fact that e confession is recorded in English and 
not In the langnage of the accused will not render it 
inadmissible In evidence When the Magistrate who 


recourse to higher authority for redress It Is ordinarily 
for the trying MagiMrale to take the initiative in tbe<e 
matters if he considers that the trial should not be held 


41 CrJiJ E33«12BP 674« 
1939 PWJT 915- AXB 1910 Pat 163. 
i 367— Ce/rr of dtffertnt ateustd net tteciA~ 


whether he cons ders It desirable to hold a Itlal in (be I 


• . .• ,K 

• 435- 

• 0 the 

the 
St be- 
■ SOUL 

• * 28- 
librXJ 19lUbiBdll3 

367 and 421— Judgment — Contents— Duty 


•ItT.: 


1»09A1<J lilb-AlH 191UAH dU 
■S Judgment— Fointf of firotieution — 


(Siemp, J ) 

S 360- 

AJmitttlililf, 

The reading over of ■ “ - • • • 

intended to protect the ■ •• • • r 

here the acca<ed has • ■ - 

where the witness himself bat admitted that it was read 
over to him and correctly recorded, no prejudice has 
been caused to any b^y and hence, objections to ita 
admi'sibility in subsequent proceedings are not sosiain 
able (ffiyogt /) SilEOStlAKKBR e EmpiROR 

188 10 885=41 Or LJ 697-13 EJT 24- 
1910NLJ 165-AI.B 1910 Nag 410 I 
Y. D 1940—32 


condnct of certain witnesses who appealed to support that* 
ca«e for otherwise be cannot arrive at a finding that the 
dccaments on which the proseculion rely are false and 
fabricated \\ hen be has done so the temarhs that the 
conduct of persons doing such a Ibing is criminal or con- 
lemptiHe Miom and is justified on the findings arrive 
at {Datifi Singi, J) Karamat ULLAK 
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<3E P CODE (1893). S 367. 

EMPEROR 18610 799=12EL 431= 

41CrLJ S80=AIB 1910 Dab 42 
" ■■3 367 — Scepe—Dulyof Ceurt as rtgirds eaeh 
Andivtdual accused in eases, 

A judgment must conform to the provisions of S 367 
-whicb require, in/rr' (t/za that it «halt contain the points 
-for determination the decision thereon and the reasons 
-for the decision These requirements mast be folGlled 
en respect of each individual accused or suspect sepaia 


201,1 P Code— Doubt as to the offence actnaiijrcom 
mitted by accused — Procedure — Sentence — Penal Code. 
S 72 PENAL CODE S 72 1940 PWN 73 

S 367 (5)— Award of lesser tenally—Dulf of 
■Court to give proper reasons 

The Court white awarding the lesser penalty must give 


Sg 369 and B6l Ar-A 

JPmctr ef Court 
The Court has no power to air 
of explanation or otherwise (,Afonro< J) GHAN I 
-SHYAU Das BIRLA v SuraJ BhaN 183 1 0 856= I 
4lCrLJ 7C8-*"*'" 7* 
42PLB 1S3-AIR I 
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CB F. CODE (1898), 8 403 

S 393— Scope — If controls Whipping Act — Age 

limit See WHIPPING ACT, SS 3 AND 5 

IDE (1940) Ear 477 
'8s 397 and Sentences ef tmprssonment in 
default of fines — If tan be coneurrenl~Separate trials 
^Pena! Code, S 64 

S 64, 1, P Code, clearly lays down that any sentence 
of imprisonment in default of payment of fine has to be 
•ft exeett of any other sentence of imprisonment to 
*■ ’ * “ ' avc been sentenced It is, 

■ iteaces of imprisonment in 
^ncnrrent wah each other 
f impiisoninent The Court 
* law (0 mahe the various 

senlencn of imprisonment in default of payment of 
fines indicted for different offences in separate trials 
concurrent with each other (Tei CAanJ and Blacker, 
JJ) tMPER 


*=• 401 
1 551 

ROR ■ 

401— Order under— Nature explained See 
'' ' -ATESH VESHWANT DESH 

L.B (1940) NS3 KFB) 
)wer of Local (lovercment 
VenKATESH VESHWANT 

II.B (1940) Nae KIB). 
S 401— UDCondiiional remission ef senleuee— 


Ss 369 and 66I-A— F 

^>f High Court See 1938 D g C 
t Emperor 3 

' 8 3G9— Summary dis ■ , 

Pmality— Subseque t appeal through coun«eJ— Main I 
tamabiliiy See CR P CODE Ss 421 AND 369— JAIL | 
appeal 1940 0 a 448 = 1940 own 620 

■■ “S Scope— -Proieedingt submitted to Suk 

Jdnisionat Magistrate— -Duty of lattir~Referen e to 
district Magistrate or f/tgh Co 
Under S 3S0, Cr P Code, a 
trale to whom proceedings are su 
-of the case In the manner provi 
•is not competent to make a t 
Magistrate under S 435 or tc 
Court under S 438 iUlskt 
<»OWDA V EsiPeror 1 • • 


framed before the proceedings 
le discharge of the accus^ 
an acquittal and the accused 
len that order of discharge is 
403, Cr. P Code {Baiskmana 
MEEdBOAVTHEH S' MAHOilED 
62 L W 348 
nt disntiesed under S. 203— 
Maintainability. 
t is not open to a Magistrate to 

n ,- •» l-v .-nTT.r.l !.■» h,. lv>»r> 


from the previous complaint \,LebO, J C I UsiAK 
AHUADw EsiPEROR IBS 1C 95 = 41 CrDJ 248 = 
12BS 191°A1B 1940 Sind 16 
- iiS 403— Scope— Conviction under S 75 Madras 
City Ihilice Act— If bars trial under Ss 323 and 352, 
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C& F.CODB (1698), 8 408 
— - - S s 40S,414.41S>A tad C62 — cftftttt 
— J«w*Mry tfn! tnd ttnuetitn—SiHiiiHt •/! 

stmt enlf unJer S 562— A/*/ 1/ iy 

S 414— on vtiuri nti< btttmt 

cttfatailivniir S 415*^ 

Where leTcral t>ereoni «ere tiied lummanlf and con* 
vitted bat eouie were bound over under b 562, Cr F 


menuoned above bat «ho has been sentenced seta a 
fteht o( appeal b]t eirtae of S 4tS-A, not ont7 SKainst 
bis conTiaion bat al<o 8f;ainst bis sentence, even 
thoagh Ss 4 13 and 414 would have deprived him of all 
« L . L.j is.._ • rrtnvicied 


— — 8 413— draZ/wM tt fine net tnuJiHtut 1 
SfnSeHc* faisiJ if Mayittralt iniflUJ f«/4 fii'it t/aii ' 
^fotrs enty afitr tenilultm e/ ettJintt M h/ert' 
UHitn<t — Afftal, •/ litt 

\\ here a trial Is commenced before a second class I 


passing oltb** set leu^e at, luaiumt.. i 

fine cot exceeding Rs SO is passed b; such a Magis* 
Crate, no appeal ailllie against hander S 4l3,Cr P 
Code, Irrapective of any other provision In the prevloos 
part of the Code To tech a cue the Msgistraie can in 


^ni St 
KUND 


over 0 . 

S 414 5crCR P CODE SS 403, 414, 41h-A AND ■ 
S62 (1940; Stag LK S81 

•“"“—8, 415~ApphcabiIitj and construction— ‘ Tvro I 
«r more panishraenU"— Meaning of —Two non appeal j 


— U law i It l}l>tnintlll 



■ 3 A17—^1fftalt agamsi etyuittalr^Pnne 

to it ttdopttd in tonudtrtttg 

In casCT of appeals agalns* acquittals under S 417, Cr 
P. Code, asa matter of Juiisdiction, tbe whole ca<e is at 


CS F CODE (1688), 8 422 

of tbe facts of Us own for an opposite view of the facts 
held by the litsl Court, where the latter are, npon the 
evidence reasonable views even thooghthe jadgesln the 
appellate Coart might have preferred a view of their own, 
if the matter b£d been V« inttgra' {Ce/tiiftr and 
Brain ■ 


' — ‘B il8—4/ftalaga$nittornitfiartUndtrSt 366 
,aiJ302,/ P CoJt—Triat iy jnry for S ‘itb an! with 
I aiitnori for S "i^l—Jury't ttrJtcl unanimeit—Accui 
td H tamaUatt^tn lit aiitnet of misdirtelien facts 
I aieut kidnapping tn apptal against lit tiargt ofmurdtf 
^SturJtr trial— Amiiguiiy m prectdurt—Btnifit to 


. appeal is preferred against convictions 
■ )6 and 302, 1 P Code and the trial of tie 

S 366 was by jury and onder S 302, with 
^s*is •, s the jary's verdict is nnanlmoas and the 
I facts tctatlng to the two offences are so connected 
I together, U is open to the accused to challenge every 
I fact on which the conviction under h 302 rests though 
in an appeal against conviction under S 366 only It 
I — . t,— open to him to question the same 

ben a man 1$ on trial for bis life 
. the law of procedure should be re* 

• {GnUtand Boi<,JJ') MOOJI* 

1910 NLJ 665 


mu «« « 421 kad 661 A—Summary dif 

miiial of Jail apptal mdtr S AUSHittgitnt rt prt~ 
ttnltd apptal under S AVI— ktaintainaiility— High 
Court tf tan rtvinti III ou/n fudg/ntn! 

A re presented appeal ander S 4l9, CrP Code is not 
• ' fiiMnnrlerS 420 has 


Code 
inbe 
S6l A. 
V nowet to do so 


R 


1940 OJl VsS- a I B 1940 Oudb 869 
— Sg A2i asd S69— apptol—Sumnary dis~ 
nitial—Pn’trl—KuSi/fnenl apptal tirougi tounstl— 

, I Is di<missed sammarily, ss «oon 
and dated by the Judges they 
and the order passed by them 
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€B P CODE ri898), S S67 
Emperor 18G r 0 799 = 12 B L. 4Si « 

41CrLJr S80=>AIB 1940Lah 42 
■ - —S ^^1—Seepe—Duty of Court as rtgxrit tatk 
sniivtdual accused la cases 

A judgment mast conform to the provisions of S 367 
'Which require, taler aha, that it shall contain the points 
-for determination the decision thereon and the reasons 
-for the deciMon These reqairements mast be folSiled 
in respect of each individual accused or suspect sepata 
tely In cases where there are more than one (Zaia, J C 
andOSuUivan /) ABDUL KARIM s> EMPEROR 

289 1 0 Z2S‘‘1SBS 2a»4ICPEJ 724“ 
AlJt 1910 SiDd 113 
“ '"S 367 (3) — Scope — Charge under Ss 302 and 

201, Ipr-<».r^l.„ I «. 

ciitted by 

^ 72 Sc ; •: 

Court to gi ■ 


of explanation or otherwise (.Afoaroc, / ) Ghan 
^MVAM DAS BIRLA V SURAJ BHAN 188 I 0 866- 
4lCrL J 708-13** - t‘ 
42 P LB 153- A IB 1940 • 

*“”“•8 Z89—Appheabihly Afipellate '* 
tosipcaingdectnento await examtnatton oft 
Sft iy tie lower Court—Suhseguent decision to 
awience-~Proprt ty 

Where an appellate Magistrate passed an oiaer tnai 
'w,,! ns.,^ j V, 1 On ^ •certain new 


CB P. CODE (1898), S 403 

S S93-~Scope — If controls Whipping Act— Age 

limit See Whipping act, Ss 3 and S 

I LB (1940) Kar 477 
— "Ss 897 and 55~Scntcnccs of imprisonment tn 
default of fines — If can be concurrent— Separate trials 
—Penal Code, S. 64 

S 64, 1 F Code, clearly lays donn that any sentence 
of imprisonment in defaalt of payment of fine has to be 
tn txeett of any other sentence of imprisonment to 
which the prisoner may have been sentenced It ts, 
therefore, illegal to make sentences of imprisonment in 
default of payment of fine concurrent with each other 
or with a substantive term of impiKonment The Court 
has, therefore, no power in law to make the various 
„ • « * t_ „ payment of 

• m separate trials 

• and and Btaeker, 

1 ■ : • : ■=190 1 0 765- 

■" 739-AI.B 1940 Lah 383 
emission— Effect See 1933 
H YESHWANTDESHPANDE 

LB (1940) Nag 1 (PB) 
ler— Nature explained See 
atesh yeshwant Desk 
LB (1940) Nag l(FB) 
>wer of Local Government 

Venkatesh Yeshwant 

ILE (1940) Nag KPB). 

S 401— Unconditional remission of sentence—' 


I * *■ i ■ ' 

ViZ—"Acguittat " — De novo trial under 


■Cure adopted would oeuigniy irregular u 



188 . . • . 

Ss 369 and 661 A— I 

•of High Court. See 1938 D g , ( • 

V Emperor I ' •• 

S 369— Summary dis 

Pinality— Subseqee ( appeal through coun'el— Mam I 
talnabiliiy See Cr P CODE Ss 421 AND 369— JAIL 
appeal. 1940 O.A 448 = 1940 OWN 620 

■ — S 380— Proceedings submitted to Sub 

Dnutonal Afjgisfrate—Outy of latter— Referen e to 
District A/agisIrate or High Court— ~Campcteaey 

Under S 3S0 Cr P Code a Sub Divisional Magis j 
trate lo whom proceedings are submitted can orvly dispose I 
of the case in the manner provided by the section He 
4s not compeient to make a reference to the District 
Magistrate under S 43S or t 
Court under S 435 {Laksh 
Gowda r E..fpEROK ■■ • 


thereafter amounts to an acquittal and the accused 
innot be tried again when that order of discharge is 
■ force by reason of S 403, Cr P Code {Zaishmana 
ao. J) ABDUL HAMEEDROWTHER V MAHOMED 
ALI ROWTHEK 62 L W 345 

•— S iQZ— Complaint dismissed under S 203— 
ubscfuenf conplaint^Afaintainabilily 


Irom tne previous complaint (Loba, J L ) umak 
Ahmadw Emperor 186IC 95=41 CcL3 243- 
12Ba 191=AIB, 1940 Bind 15 
— S 403— Scope— Conviction under S 75 Madras 
City Police Act— If bars trial under Ss 323 and 352 
!l P Code 1939 Dig , Col 441 ThanaMMALi- 
AlaMelu Amual. idiom WN 172(1) = 

410rL J 401 (1)=12RM 727- 
187X0 82-AIB 1940 Mad 224 
— — Ss. 403 and 407— Scope and effect of— Com 
I • I .J. .J • g 203 or accused discharged 
complaint— If can be Inquired 
Col 441 HARBAl V Raya 
LLB (1940; Bar 74 (FS). 
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C& P.CODG (1898), 8. 408 

“Sj 408,414,415 A md 662-~^»/4< 

^Siffwarf Irut aiJ famitlitH—Biiniimf cetr »t 
tamt anly unJtr S 562— A"!/!/ 1/ affe<ttdtf 

S,A\A—Sia1inct finctktn Hat ePt‘talaitr—tf httmt 
afpealabltuniir S 415*i4 

\\her« MTenl p«iions veie tiied tummaMly and con 
«{cted but some were bound over under S 562, Cr T 
Code, S 40S confers on them the right of *P[«a) against 
their conviction, notnlihstanding the fact that they have 
Cot yet been sentenced That right is not tahcn asray 
by S 414 A person convicted along srltb those 
oientioned above but vrho has been sentenced gels a 
fight of appeal by virtue of S 4l5-A, not only against i 
bis conviction bot al<o against hts sentence, even I 
though Ss 4 13 and 414 srould have deprived him of all I 


——8 415 — ef fint net txteeJtngJii 50— 
Stn!emc< famd if ATagittfate imitittJ tciti fint tlat$ 
ffieert enly after eene/utifH af ttiJinet tat tefare 
untenee— Appeal, tf fier 

\\ here a trial is commenced before a second class 
Magistrate and vrhere after the conclnsion of the cvi 
dence but before the sentence Is pronounced by bim, he 
becomes Invested vrith the powers of a first cta» htagis 
trate.the Magistrate cannot be regarded as a Magistrate 
of any other class bot the fint class at the time of the 
Classing of ih* senten'e If, therefore, a sentence of 
£ne not eseeeding Rs SO is passed by such a Magis« 
Irate, no appeal ailltie against It under S 4t3,Cr ? 
Code, Irrespective of any other provision In the previous 
part of Cod* In «neh a ea<* Xfae «'r»<n ^n n 


cm r. OODB (1898), B 422 

of the facts of its own for an opposite view of the facts 
held by the trial Court, vrhere the latter are, upon the 
evidence, reasonable views, even though the Judges in the 
appellate Court might have preferred a view of their own, 
if the matter had been ‘eet mUgra’ {Calliiler and 
Braun 


a 

—8 Appeal agntHst tanticlian under St 366 
div,f302,/ P Ceilt— ‘Trial if fary far S an! vntk 
aitetttrt far S iQ2-~Jury'i terJtet unanimaut — Aeeut 
td If ean atlaei,t" tie ehtenct af mtidireettcn faeti 
aiaut hJnafpmg in appeal against tie eiirge ef murder 
^Murder trial^-Amiiguity in Procedure— Benefit ta 

eferred against convciions 
’ Code and the tiialoftie 
jury and under S 302, with 
as*cs$Ors and the juty’s verdict is unanimous and the 
facts relating to the two offences are ao connected 
together, it Is open to the accused to challenge every 
fact on which the conviction under b 302 rests though 
in an appeal against conviction under S 366 only it 
would not have been open to him to question the same 
facts In a case when a man is on trial for bis life 
every ambiguity in the taw of procedure should be re* 
solv^ in hiS favour {Grille and Bate //) MOUJI* 
LALf FMPeROR 1940KLJ 665 

88 419,420 421 tad SilASummary dif 
mmal a/ /all appeal under S A2l—SHi>efuent rt prf 
tented appeal under S i\9—Afolntainahlily—ffigi 
Court tf ean review tU awn yudgmint 


■ I ' 


I f . 


8 414- 

over under S • . 

s 414 ' • . 

562 ■ I . . . 

41s — Applicability and construciioR— * Two I 


e punishments”— Rfeaning of — Two 1 


I 




— — b 4iu— 

The tvrosenfetiee$referT«l tom S 4l5,Cr.P Code, 
must be of fines above Rs SO in order to avoid the bar 
fnS 414 {Gruer, /) PROVINCIAL GOVERNMENT. 
C P AND BeRAR V BHIVEAM J8SZO 80= 

41CrLd 646-JZBir 532= 
1910NLO 242-AIB 1840 Nag 264 


_J 421 and 869— /ar/ appeal— Summary dtf 
I rtittal—Elfiet—Subteyutnt appeal tirougi eaunsel— 

, • *. . • I Is dismissed summarily, as soon 

• • ■ and dated by the Judges they 

. and the order passed by them 

becomes final A re-presented appeal filed at a later date 
is therefore not maintainable {Zia-ul-ffaiau and 
y*rt/,/a 


I 422— Appeal from conviction— Parlies— Righ' 


“~—S i.n—Appealt againit acqutlta ' , 

do te adapted m considering , 

In Cases of appeals agains^ acquittals under S 4l7,Cr I 
P Code as a matter of Jaiisdiction, the whole case Is at 


S iZZ—SeaPeand applieahlity 
> 422 Cr P Code, d«ts only with appeals and there 

• .* provision dealing with revision, nov does 

s apply this procedure to revisions (fienne', 
« • arain lALt- E mperor ^ ^ / 

TT.Tt (1910) A1L659-190I.0.2*. 

<i76-lSBJh.l». 
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CR P. CODE (1898), S. 423 


I CS. P. CODE (1898), S. 436. 

* '*■ " t* ** “■ Emperor t'.jHiNA Soma 

* • l.l.B.(1939)Bffin ei8«185 10. 382= 

• 12BB 248 = 41 Cr.LJ 176. 

428 (2 ) — Vtrditt of ;itry—/nurfir»i(f — 
’ f Ht£h Court to ill aside perdstt OHetseliarit 

old eenvsthen on res! of eharfft, 

' ' ' • • * the High Court finds the verdict by jury on 

* le charges to be erroneous it can set aside that 
nd uphold conviction on other charges on which 
■ • 8 and need not 

* y.) A. M. 

' ■ 187 1 0 466= 

. ! : • • : . ■ . moi.ah.87. 

. S ’ • Magistrate — 

' . Police Act— 

lunsdiction given to the trial t^ouri by S J2, Cr. p. I Revision— Jurisdiction o( lliijh Court. .Tw 1939 Dig., 
Code The appellate Court cannot make anyorder } Col 443 MaOCHANMAL CianChaND r. EMPEROR. 


the nature of the sentence, 
same, yet It has no power e 
which was not within the 
Court or to pass a sentence 


“ d 42d — Jitlnat — Urdtr tor—W 
It would be dangerous to order a 
m which there is enmity between tl 
Court IS doubtful as to the value of 
may be adduced upon a rehearing 
Afrrerf*'* wro''-.- v , t-,. 


>/ ptoftr, I tint for — Practtd. 


. and 

t • ■ tty to- 

should have done before presenting the- 
{Biau’Ttont, C y. and Sfs, J ) EMPEROR- 
190X0 718=42 BomLB.481= 
AIB. 1940 Bom 288. 


• -S, 423 (1) Order under b 2oO. Cr. P I 

Code, by appellate Court — If ‘incidental' to acquittal j 


.11 V i.Mt-i i.iivii. 1^40 l',<« lx. r r I. 

—Ss 436 bii>1438 — Proettdtngs undtr~-Explana~ 


-tty 


ItrftrtHit—Posetrt of f/igh Court, 


es should not be called tor irn 
proceedings under Ss 435-^ 
be High Court desires any* 
. . them. (Z?flM#r.) NAXHir 

Lal». EstPEROR. 1940 A M I. J. 24.. 

■3 lZ$-—Pn/srion~-ConiPeltn y-—Exttuftve order. 
No revision lies against an executive Order of tht 
District Magistrate passed for controlling a certain pro 


• , ; . . « J ■ . \tiisen of 

. •• , rtport—lf 

■ ■ . . lomptttncr 

demon, the verdict cannot be said to be tsiontoaa] of Sttuont Judge to direel further tnjuiry, 
n <1.1 - .L. c . J <1 r» . . I ^ , tilion.rr, a petition made- 

■ ■ ■ •• '■ -receipt of the police report 

.' ■ . . Tiplalnt on which the peti* 

■ ■ ■ ■ ■ • der b SCO, Cr. P Code. 

*“ ■ . • . ■ Magisirate merely passes 

' ' • • , * ■ I • wit to (he Sessions Judge to 
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CB F. CODE (18S3). 8 436 , CB. P. CODE (1898), S. 439. 

order fotlher Inquiry under S. 436, Cr P. Code, cib Moreover it is only when an order has 
iDhJilr, y.) Saidu Khan r Ca\ a Prasad been made, and for non-compliance of that order 

21FatIi.T 1026 some penalty has been exacted, that the High 
■ ~3 436 — Scfft—Dit(kjr£e m ease rf tktft en Court will interfere {hUNaxr and Kltiindkar, 

ireuni cf dutuie bang ef ctttl njturt — fitmova/ ef JJ) Bejo\ Krishna Deb t Si!\am Narais 
trcpi unjtr bor\3i Me cJaim of ritil—O^Jtr fer fmr- ILR (1939) 2 Cal 532=187 I C. 310= 

ihtrtnjutrj—lf juiitdtJ 12 R C 575=41 Cr.L J. 442= 

Where there is a dispute about the ownership of AIR. 1940 Cal 30. 

certain lands between two partiei. and proceedings wider I Ss 438 xad. A^^—OrJir un'jtr i-, 117 (3)-^ 

S. 145, Cr P Code, are dropped and a cleit salt is | Revttton—lnUrftrtnct. 

^lending between the parties a complaint by one party Althongh in the case of an emergency order under 
against the other for removal of crops from the land S. Il7 (3), a Court in revision is not m a position, as is 
under S 379 or 479, 1 P Code, is not maintainable as h,* Vagiscrate to understand the emergency and nece® 
the dispute is of a civil nature and the removal is under »ity for the order and will not substitute its own opinion 
a 3iMri> |fy/ claim of right An order * ■■ ■ • 

in revision against an order of diso ■ 

(1), Cr P Code, in such a way is . . • 

must be set a>ide (.Laithmana Rat ' ' • • « * ■ . 

Nainars Sami PiLLAi ■ .. *. <• 

S iZ^—Sceft— Order for / • • ■ 

SttsiOHt Judge— Dirtelion to Mi , ' • , j ■ ' I I' I S ' 

eharge under epeetfied itelion and to dupote ef lie (ate | — 8 iZZ— Reference under— Procedure— If to he 

~Legolity ef . Jeait unlh at on daft ef eemmineement ef proceeding! 

A Sessions Judge in directing further inquiry under a reference to the High Court under b. 438, Cr. P. 
S. 436. Cr P Code, has no power to direct a Magistrate Code, must be decided on the basis of the position as ic 

■to frame a charge under a particular section and to ' . .t , ^ / 

•dispose of the caw {,Lakikman» Roe, J ) SiDOA - ■ • ■ • 

reqdiv. Venkata GiRtANNA I9il0.as<- . • • 

62LW 66(l)-19J0MW4f.636 • : • I 


i 8g. 437 and iS^—£xer ise of powrt under ’ ! 

S.kn inrnttion — CireumttancetvihicAuoutd jutufy — ■ — '8 iZ9—Aha/emenl—Rniiion agatmt smtenee ef 
To invokes 437, Cr. P. Code, not only has it to\ fine— Deatk of petitioner. 
appear that the accused who was acqi ' ’* *• • e a .. . ... tea 

have been tried m the Ses‘ioas Court, > 

iteceMary, to show to the satisfaction o .••• 

■Court that the accused person has been • 1 ‘ ‘t ■ 

charged by the inferior Court (ZJawr < * *’ * 1 ■ ’ ’ . ' ' ' 

Mira 1939AM1»J 166 S k%%—Aeguittal— InUrfertnce tnrnttion 


- S3, 438 anil 439— Interference— Discretionary 

■orders — Order for production of documents under S 94 
—Revision. See CR. P. Code, S. 94 

42BoiiLl,.B 787. 

I i.'S. 438— Ortfer of District llagulrate 
in iudieial ca^acify— JVo penally exacted for • 
nerfcomplianee — Interference bj^ High Cour’ 
The word Vroceeding* which ts used in S. ' 
must be a proceeding as referred to in S ' 
that is to say, a proceeding before any -■ 
Criminal Court. The High Court wil 
terfere where the Magistrate or o^er 
, acting in an execuDve and not •" •• 


1940 A Wi (C 0573=1940 A CrO 111- 
1940 OI,.B 665 = 41CrLJ. 891. 
■S. iZZ—AcauittaJ— Inter fertne^-Prtnetf let 
lU cases of application for setting aside an order of 


a judic 
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OE P CODE (1898) S 439 


41CrLJ 191 

Ss 4S9 ana 2i7—A(7uitlal undtr S 247— 

InUrftrttttt — PrtmtpUi 

Acquittal under S 247 Cr P Code though one not 
on merits has the {orce of a complete acquittal for all 
purposes The mere fact that the acquittal U not on 


41 CrLJ 919-104ONLJ S99- 
AJA 1910 Kag 357 

• - 3 439 — cf ccnvtclicn—PotBtr of 
Htg/t Ceurt 

On a reference under S 438 Cr P Code the High 
Court has no pov^r to alter aconviction under S 323 
to one under S 3JS I p Code (Banlty and Rax | 
iurg^ 

KWD 

in Cl 
govern 

CODi S ll5 (mO)lUIiJ 709(rB) 

• —8 4S9— Ba i bond— Forfeiture— Failure to bear 
<«ely before order ol forfeiture— If justifies interference 
JffCR P Cods 5 Sl4 18S10 698-6 BB 221 

■ —8 iSO^CBmpttinef Bf rtvitiBn—Sentont Court 

AaviHgtButurrtnt t^taert leilhffigh Court — Rnttton 
dinet to Htgh Court — If lut 

It is not usual for ihe H gh Court to enlerlam an 
application for rev sion direct when the applicant has 
not gone to (be Court of Session srbich has concurrent 
powers of revision But ifthe application lias been 
admitted it must be disposed of on the ments 
iDhtlU.J'' /- AV r.. *. 

" 4 


Sa 

Expedn <ey ef tnj ury not staUd—InUrftrmte in rm 
There should not be necessarily an interference in 


OE P CODE (1898), S 439 
to^, and t£ it was liable to decay to sell it, 
and deposit the money in safe custody pending 
orders from a proper Court, the High Court 
would mterfere with his order as he has not 
judicially exercised the discretion which S 525 
confers on him The Magistrate ought m such 
a ease to exercise the discretion conferred on. 
him S S23 that is, if the Magistrate decides 
that one or other of the parties was m posses 
ston at the time the police seized the property, 
apcr order to be passed would be to restore 
arty to possession If tiie Magistrate is 
to decioe who ts m possession it would 

* to issue a pro jamation under $ub-S 
S23 and proceed in accordance with, 

ons of that sub section {Agantaiay 

• \CAR Yadva V M Yunus 

IC 773=12 RP 451=6 BR 250= 
41 CrLJ 234=1939 PWN 675= 
20 Pat L T 712=A I R 1940 Pat 32 
— ' —8 439— Discretion of High Court Ste 1939 
Dig Col 446 Emperor » Abdullah Karim 
ILE (1040) Kar 83»*1B6IC 268- 
12B S 161-41 CrLJ 143 

— S iS9—Enianetm(tit-~Applteix/ion iy 

* r *> 

use to entertilnan 
nvate complainant 
move But where 
for interference ft 

does not matter how ibe case kumes before the Court, 
wbe • 1 _ * 


—^8 iZ^Enhanimtnt if High Court— APfhta 
tion ty tempUinant—Priiieipltt 
It would only be in a very extraordinary case that the 
Ugb Court would enhance a sentence on theapplica- 
lion of a complainant which the Crown opposes The 
complainant may have been put to contiderable Id*s but 
•he Cr mioal Courts however cannot guarantee to 
se a complainant by infiiciioo of a heavy penalty 
accused (Grutr /) BhaCOLRLaL v Em 
18910 S82-13E11' 47= 
410rLJ 7S4-1940NLJ 309= 
AXE 1940 Kag 249 
' — a 439 — Enhancement of tentence — Powers of 
High Court— Murder— Sentence of transportation on 
, J V , «Y,{jence was circumstantial — If justified— 
See PENAL CODE S 302 

(1940) 2 ML J 895 


J) jjwakKaEKaoaLi ^ i.SlrrhV'K aoilC i 

12 EN 298-41 OcL J 466-1940NL J 108= I 
A I B 1940 Kag 227 | 
’ 8 439 — Discretion — Dismissal of complaint — 

Revision — Interference Set 1937 Dig Col 632 I 
SaDHURAM CMUtANDAS S' CHIMANDAS BUDHURAM I 
ILE (1910) Ear 276 
■S 439 — -Discretfon — Erroneous under 

S 523 — Interference by High Court 
Where a Magistrate who has refused to lake 
proceedings under S 144 Cr P Code con- 
sidered that, having refused to take proceedings 
under S 144 he was not competent to invests 
^te the question as to who was «i possession of 
# seized by the police and has there 

lore directed the police to retain it m their cus 


“ ' 1 ~EnXeHcement of lentenei — Praehet 

Jbnbancement of sentence afier trial is a very real 
hard bip to the prisoner and should be resorted to only 
when (be original sentence is gros ly inadequate 
{Shtrup J) Emperor p SaRDar Mahomed 

42PLE 160. 

— S 439 — E ihenceme it of lenUnei — Practice 
In a criminal Inal the Court In rev sion is always 


I tufforted hy eireumitaneei 
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CB P. CODE (1898). B 139. 

Tbe High Court in revision will not Interfere with m 
order under b 144, Cr. 1' Code, which hu atreadycs 
pired and in which the Gndinc as to the claim oltbe 
parties is supported b; circumstances {.Aparwala, 
BRIKHALI TEWaRY t ACIIAIBAKRUER 

1871C 319-12 BP 6l6-2t Pat Z..T. 328- 
ItOcL-J 4S1-6BB 461- 
19iOPW.N 465-AlB 1910 Pat 471 
— * ' S 439 — OrJtr undfr S 144— //renew— /w/iw- 
fertHct vktn erdtr Aaj fpent r/i ferct 

It IS not tbe osoal practice of Hifh Court to interfere 
with an order which has spent in its force nntess there 
are <pedal reasons (or such interference (_At»Aamad 

•x\ I ; -A I ‘s'. . ‘:‘i* : 


CB P CODE (1898), S 439 
12 RP. 534=20 PatL.T. 947=6 B.R. 377= 
41 Cr.L.J. 349=1939 P.W.N. 871= 
A I.R. 1940 Pat. 97^ 


B 439— Power of High Court— Order under 
S. 144— Revision-Interference after it ceases to have 
I force, .f// 1919 Dig > Col 448 ARDISKIR PMIROZ 
ISHAH Murzban. / nr/ 186 I C 477-12B3 352- 
I 41CrI..J.319-AlB. 1940Bom 42. 

I fi 4'® — rfiitcn~Order undtr- 

. • / I V/// undtr S 145— 

/ > . bt rt/uud en tie 


An order made b; a Magistrate under S. 494, Cr. P 
Code, can be set aside in revision, even if the revtJon 
application is made by a witness in (he case who is (he 
aggrieved person (A/tii, CJ 0 "d Wtittn, J) 
FaRIRCHAND RAMKRISRI't t>. MURAD UUAR 

AXB 1910 Bind 233 
a 439-~/’/n/ing frotitdintt—tnttrftrtnte— 
Creundt 

The High Court can Interfere in revision with a 
pending proceeding, where a criminal charge Is ansns. 
tamable on the evidence of the prosecution witnesses 
It IS the dot; of the High Court to interfere when the 
facts proved do not censtltate an offence and (be con 
tinnance of the trial would be an abuse of the process of 
Court (A’lye/i, 7,) ABDUL KAfUM KHaN v. 
BmpeROR 1691C 679-13BM 67- 

41 OrLO'. 763-194014 LJ 183- 
A X.B 1910 Nae 360 
■■ 8 489— ^/tc/rr ef High Cturt undtr— jmtr* 

hculdrf pretttdtngi—Krviiitn—bfallir ntt m rtttrd 
—tf tan it (aitn inlt ttniidtralitn. 

It ii plain that under S 439, Cr. P. Code, the High 
Court's revisional powers are only exercisabie to rectify 
any illegality, tnegaiartty. Impropriety or mistakoj 
appearing on tbe face of (he record of any proceeding in 



jurisdiction Tbe High Coast further is resulctedto 
what appears on the record of the proceedings In tbe 


• ■ ■ m It leratel; passed by a 

Magistrate under S 144, Cr, P. Code, when the Magis. 
(rate knew, and had been told on several prior occasions 
by bis superiors, that he should proceed under S. 145, 
Cr P. Code, if necessary, cannot be left alone on the 
I mere ground (hat it is time expired. It is impossible to 
I encourage a Magistrate to use bis powers In that way. 


’ S 439 — prtettdtngiSummtnt taie 
tarangly Irttd at varrant tut— Dilatory Irial—Nt 
tuuailt tvtdtntt by promution— Error diteoiirtd 
Urarit tnd of trial — Rtirial ordtrtd—Quatktng 

A summons case was wrongly tried as a warrant caio 
and the enor in procedure was not pointed out b) the 
Crown until the case was practically finished The 
Magistrate thereupon ordered a fresh trial against which 
tbe accused came up to the High Court in revision. 

Httd, that further proceedings pending against the 
accused should be quashed inasmuch as the trial was 
conducted id a most dilatory manner by the Ciown who 
bad been given adyoornmenis which would hare beers 
; quite unsuitable in a summons case and who bad not 
-•V •- nee which could sustain a conviction, 

< • PCAundiar, //.) D hfODY v. EM 

460Wjr.63-A.IB 1910 0aLe79. 
— — J i Scope— Order under S. 144 ra parit— 

. ... y under S. I44 (4) and (5)— Revision — 

Power of High Court to interfere Stt 1939 Dig , CoU 
I 44B ARDESHIR PHIROZSBAW btURZBAN, /n rt. 

2BB 362-41 CrZ.J 819- 
AIX 1940Som.42 


fill fixtd by tkt Nagpur High 
Tint tptnt m moimg Diil'itt 
tat— If tan it itdutttd— Proper 
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OR P CODE (1698). S. 476. 

1910 P.WN 745 = 6BB 764=4lOr L J.702- 
AIR 1940 Pat 

Sfi 476 ail4 iS2— Failure of defendant m 

suit to Produce certain recordi— Refusal by Cou 
sanction a complaint under S A76— Complaint nnaer 
S 482 — Competency 

After lefa al by Court to sanction a comDiaint nnder 
S 476 a complaint under S 482. Cr P ( 
for failure by a defendant in a civil 
certain documents 

an offence under S l75, 1 P Cc..*, 

^aid to have been committed In the vievr or presence of 
the Court and the complaint was not competent. 13 
Mad 24 Ref. ( s • t '• 4 

R\jAH,/»rr .t ■ :. •* 

E- . • •• *. . . • 

—3 HQ— First appliealton diimtsied for non 
appearance of oppticant'^econd appheotton^If can be 
made 

There is no provision of law that a se 
under S 476 cannot be made where a 
has been dismissed for non-appearance 
The principle of deist' \s not appiicaois wueie 
there has l^n no inquiry on the merits {^Blacker, J ) 
Jaw ALA Parshad v Ram Parshad 

AIR 1940 Lah. 526 
—8 476— /"erffi of eomplatnt— Complaint not to 
invite eonvictton 

A complaint which is lodged under S 476, Cr P Code, 
must omit from tts contents any reference which might 
be construed by the Magistrate before whom the pro 
ceedingi are taken as a pressing lovitation to record a 
finding adverse to any one cbaiged with an offence 
The Magistrate must t y the complaint as be would do a 
complaint of an ordinary kind and must remain com 
pleiely unaffected by any consideration of its ongia 
iRoberii C J and Braund, J) TAN Ba CHENG r 
REGISTRAR, ORIGINAL SIDE HIGH COURT 

MlORangtR 12-18710 764-12 E.B 364- 
41 OrLJ 61&-AIB igiOBoog 104 


I OR P CODE (1898), S 47C-A ^ 

I — S 476— Order by Civil Court making complaint 


jury— 1 



I " A.I r' 1940 Nag 72 

I ■■ ■' S HQ—Patoer of Ceurt-~OFenees rot referred 
• <■ joc » omplamt, 

, 1 enabling section and does 

Including m hiS complaint 
S 195, Cr. P Code Nor 

I uun It ueoar the Magistrate to whom the complaint [s 
presented from issuing process for <uch offences, jf from 
the facts alleged they appear to have been committed 

I ~ • 

. 1 ■ . ■ ■ a- 


fls tib and 196 {l){ey^Roioer of Courts men- 
tioned m S ^7t)— Complaint against ftrtem not parties 
to proceedings before them, iit respect of effencet speeifi 
tdtnS 195(l)(f) 

S 476, Cr. P Code, does not inhibit the classes of 
Courts mentioned therein from making a complaint In 
respect of any of the offences specified InS 19S(1)(0 
against persons not parties to a proceeding before It, in 
which or in relation tonbicb the ofi'nce was committed 
(Stone. C/ end Claris. /) ABDUL RAHIM KHAN 
V PUSIABAI IIlR (1910) Nag 662 


8 476— Proceedings In Civil Court under— 
Jurisdiction— If civil or criminial See C F CODE, 
S US . (1910) 1 M LJ 719 (F B ) 

——3. 476— Prosecution under S 193, 1 P Code— 


• . ... jed bj the I 8 476-A— /’ewvv to mate eomplaint—Suit 

Magistrate he Is entitled to proceed »t»\nHXbcsae oibtial transferred by gfutrict Judge se Sub- Judge retaining 
under ihejKjwers conferred up , 1 r 
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A IB 1940 Lab 292 

S 476 B asd 8 47C — Appeal — Forom— Com 

pUint bj special Judee acting vind*r U P EncombeTcd 
rotates Act 1939 Dig . Col 4S3 AkBaR IIUSAIM 
KHANf EmpefOR IL£ (1929)A1I 

12BA 371-41 CrLJ 227‘=1&510 700- 
A IB 1910 AIL 7 

S 476 B — CcmflaiHi iy ttmtU Judgt »f 
Cffurt — Inttrferfnce ij ofptUtte Brnek 

Tbe pover to lajr a complaint under S 
Cr P Code, is a discretionary power, and an appellate | 
Beoch of the High Conrt wonld not Interfere wiih tbe | 
exercise of his discretion by a • 
unless It cou]d be shoan that 
exercised under some misapp 
was plain on the (ace of the re 
Brauni, y) Tan Ba CHE 
civAL Side High Court 
18710 761-12B^ 


— 8 478B-“OA*r t/Hmiti 

default— At f<alaittilr 
S 476 8 gi»cs an appeal against • • 
complaint not against a dismissal • 
defaaft (.B/aefer J) JawaLA • • 

Parshad ai . : • 

“ 8 476 i—Siifieriar Ccurt 

appeal under— Bnitien—Pauier of 


proved to have been cured {Davit JC and Lobo, J'l 
llEUIBAi » KUNDIBAI A 1.B 1910 Sind 222 

— — Sa 468 and 369— il/tf/rf/ro/c ordering mainlen 
a»et it i"ittak( — Ceneellation—Legalily~Prcipir proet 
dure 

A Magistrate in the fir‘t instance actually ordered the 
hesband to pay maintenance of a certain sum for bis wife 


enhancing that of tbe children 
fteU, that (bis was an (Ifegafily < 


Maug Lwe ^member of temt Hindu family'-Order—Form of—tf 


' tight to maid 
an order of 
f her right to 
an order sen 
failure to pay 
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CR. P. CODE (1898), 8. 488. | CR. T. CODE (1888), S. 489. 

•' . . 1 . - 1 j . ran I nnn nf fjpt which the Maeistr^te has lo decide 


matttlenititee — Lepaltty, 

Where a Magistrate comes to a finding under S 488 
that the nife is entitled to maintenance at 40 per 
month but does cot pass a proper maintenance order m 


S 488 (3) — "Sufficient eauie ’ — Ma/uaieaiivn ui 

imolt’Cnt. 

An order adjadicaling as insolvent a person against 
whom an order for maintenance under S. 488, Cr P, 


XUNDIBAl A i.U it)4d Sind 222 

S 48f * ' 

orders under 

imprisonment " 

Atn.S 25 (3y 

■ 3 488 (3)— '‘7“^' ground''— Offer by 

tomainlain wife—Refusalby lutiir—lV\eniu 
. - . /i»// fnife—lf ground 


e tibich up 
of himself 
ssignee, he 
, to comply 
and Rex 
' AL SEN 

4iu. .1 1 i LJ. 607- 

AXE 1840 Cal 569 


- — 8 468 {^')—Suffit.itnt eauie— 'Ad/udicalien in 
infolveiiej—Effeef ef. 

The insolvency of a person who is ordered to pay 
■ _ . I. .. -u M c a 4 a p 


_ . z' » ...v n.„, „ e^ Fm. 


p PaLANIANDJ Ml ' • 

. 12 BM 809=41 CrXJ.63i»=blXW 
1939 MWIT I255=ArK 1940 Mad 292° 
(1940) IML J 171, 


, suffirient Where, however, the parties have no tionie 
of anjsort and are moving about from place to place. 

I each place where they so live, would be their home for 
’ * ” *■ — •rv.rv ,-i» z,f| the question ofresi 
animus manendi or an 
period, at one place, 
ien alone can he be said 
28 Lah. 853, Overr 
r \ CMaran DASr 
■ I ■ 449 

'/ lo 


leged 
sues 
at be 
oper 
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CB P. CODE (1898), B.4S9. 

course for btn Is to approach the Criminal Coart andet 
S 489 (3), Cr. P. Code and ask for the cancellation or 
rariation of the order for maintenance (Afya Bf 
Stanly, JJ') V ARZeiNAr Ma KviN hHWE 


489 (2) 1940 M T ■» ««* I 

— —3 eerfiut~^liiae of wr * 

of High Coart Sit 1939 Oig , Col 457. 

I District magistrate OF Tkivandru. 

66IA 222-IJiB (1939)Kar U . . ... 

S 491 And Bitradlllon Act B 7— Waffa«»i 

by Political Ager 
»\ilh reference 

isRAR Husain 


OB. r. CODS (1898), 8 499. 

j anlbority to the Diitrict Magistrate, bnt most act 
Jodicialljr and cometu his own independent conclusion 
as to whether the withdrawal was to be allowed or not 
I on the materials before him A public prosecntor 
•' *' * Magistrate to 

■ concerned, acts 

■ The Kino r 
190 I C 196 « 
ICr L.J.853- 
MO Bang 199. 


S 494-/ 

VllJ— Brett, it 
ttjurt — It'ilidra 


' 8 tf Rfagtttratt ie txtrtitt txJtftn | permission to eondutt the case on behalf of the proieeu 


CKASD RAM KRISHINf MURA 

S 494— Di 

Puthe Prettcuftr 
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OB P CODE (189'’), 8 409 ^ CE P CODE (1898). 8.614. 

*8 id^Bond far otUndanee en day Uteiiere 1B40OW1T 177 *=1940 A.W B (00)92* 

after giverr—R<a$attabli notiee of that day—Netetutj 1940ACrO 62=AIE 19i00ndh209 

for ' ~“S 614— Bond for appearance of accused— 

Form No 25 m Sch V, Cr P Code provides for Forfeitore — Order wiihout pivinKOpportomlj of show 
the lime referred to in S 499 Cr P Code, lo benol ingcaose->f«gaIit; .frr 1939 D g , Col 459 KUMA 
only A sp^iS^d day bat also a day on which the accused RAPfAN r TH£ KiNc 18610 614* 

may thereafter be required to attend Nevertheless 12EB 240<=41OrLJ 216 

V j . , t r . — 5J4— -ijond for appearance of accused— For 

Recording of evidence — If necessary See 1939 
' 460 KUMARAPPANr TheKISC 

itqviiivu Vi-’AWJ J\. .Iiu i-tfue.jj hAlEHCHAMDl 188 1 0 614»12BB 240«=41CtLJ 216 

V EMPEROR ILB (iBlOlKat 479= 1 >— S lAi—Bond for heptag pea t—Sutte^umt 

13ES 61-189 IC 800-41 Or LJ 802= " 

A I B 1940 Stfid 136 

" — i " Sg 499 and 614 —Surety bond— Requirements— * • • 


bond— Order ekeet of Magtttrate ttnpoung eonJitiont— ( 
if part of eoairaet of 
eignius order tkeet — Eff 
It IS no doubt true th 

person who has stood bai - ,i.- 

bs determined on the terms of the bail bond itself and 
that the order sheet of the Magistrate intpo’ing condi 
tions on the accused before he is released forms no 
part of the contract of bail But if the surety has signed 
the order sheet of the Magistrate against the part which 
contains the undertaking on which he accepted the bail 
bond the order sheet with the surety's signature itself 


executed by him for keeping the p'ace !s illegal 
^ /) CHANDA SjNGH t> Emperor 
1S6IO 642 = 12BL 426*41 CrLJ 359 = 
AJB 1940 Lsh 32 


KUJIA- 

, U. M 1. Lli. JMi « w 614 = 

12 BB 240=41 CrLj 216 
■—*8 6\i~-Ferfeitnre ef iend—ltahhl} of eurety 
—IFAett arms 


Where the accused and bis surely ha>e executed 
bonds for keeping the peace, in the 6rst place !t is the 
pnnai * j * j > 


where 


i,— Forfeiture of boHi-^tfettee to surety^ 

——“^8 ^^’Z^Dmharge ef surety— Proeedtert 

due 
trat 
acc 
bef 
the 
bef 

Ch- ■ 



l.~ A V wvv *. t. — • 

A IB 19f0 Sind 136 
— S 607 (2)— T'rru/ de novo iy tueeetser—Era- 
minattOfi and trots rxiifiiinaiien ofwil»ttr ontemmunon 
tn prevtout proceedings— Admissibility 


! t ■ ■ I 

A1.B 1940 Sind 136 
• - flg 614 and i^Z—Ferfeiturt ef surety bond — 
Legotily'—No ntogntttnee taken from accused 
An order forfeiting a bond executed by a surety for 


8 609 (Xy~Scope of— If applies tt evidente j State when called upon The person giving ball is the 

lender/d by one taho happens to b‘ a doctor— Dying j principal The person for whom ball is given is the 
declaration recorded iy a doctos— Proof— Necesstty I subject of the contract If the person giving bail fall» 

c z' n <-• -i> • c > ' mjy t* 

te ■ . ■ in other 

a ■ essary to 

■ ■ * .Rr LM» 

. AoulU uoo‘~41UDJ 068* 

42 PLB 411-ATB 1940 Dab S39 
• ■ I • 3 614— A^l<* compltanee — Effett— Order 

' • fnture without hearing sureties— LegtlUy— If 
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P CODE S 617 Cft P CODE (1B98>, S. 622 

tmti* I tn,trrfTfs r tm ^3*"/ nr/t — — 8 BIT— Older i»ittoct beuipg 

irfr &u Dig Col *tc KAMAKHSMhA'VYA r 

B-frtt ai o-a t ft* ,at 1 pa,«d tie ssrtHAMXA 166 1 0 224'’12 E-U. £3S« 

h«! H *u ur« ^ « .u and t» iid Th»t 41 Cir<E^ 275 

ft'. a pvvore Hat Jidaf* lo Irfl * l^e S 52t —< >«/ am! utier S iOl, / /* Ctdt, $i 

)4 J » wf ibe Cr f f tide >*»H retfe ! »/ tn -^rJir ftr d 

"9 « -tt- ! r? ihf ftp* t liMleiure fru t e** ( entiie Kr i—Prittittf~Pr ptr order 

flffcj «^erf tia« hj . K>n<M ar^ failsfvaf Whreofi a i.'woplAto! *” respect of a d-'facQifor/ 
ja-s f. A la odr tfv ituei ravenuoa of bocA ce«»fn in th' boolt are hell to be d'fa 

‘'H fc je J » h >a wb-n n> mat an or d'r tiirectiB 5 <ie<trBetion of the eniiie booV. 

fi . j '■i be*n 1 >n v *1" Cf P inn t ’« sa'•aln^^ Th proper order la to direct the 

tv.. r ..jUi ) 1 4 h 4 t (/*4j pace in the Iwok contain ag the bbjectionab’e pavage* 

I Mtri.OB lo be <Je‘itos«J \LitJtmsnS Faa J') SUMJTRWMA 

JS5LC 533 6BE211 1940PWJ1 151 « » KRISHSt^iiSTlIl SmM 19110 84-' 

12BP*^9 41 CrlJ 214-81 Pat ET 62EWlJ8-J«0MWJ7fi52» 

A IE 114 9 Pat 375 A3S IWOitad 950 

S 5t?~ K ti'iafiim tt' ! — — S Btnth el HeKamj 

y «.«•< f --On It 4 »>■ itm 121 lio^iratfa — Order dtreeiu*s rtstifrancn ef fro^ 

C' *n 'Brr*'i ^ n 'O' «hi h hat been mi'app’opn fertx bj artalfier Bmeh—Lfffahts 
A ed bj the aan i—t f a ei ain 6 -o n re Vpo i!td bt Wltcr* the amiSfd teas coovjctfd for cntntoaj 
. r «i -er air ».fit - n w er eem biU e* hnce trespass bv a Special Beticb of Honorary Ma?*®- 

w'- p 14 , VKy,* n hi «n » CO n Ajih that tralfs smrt atobjhed, SBother Beach Jmj i»> 

t *■ i -1 n ic' »>i n hi. teen handed <«»r to thai lunsdimon to pass an order wrdcr S 522, Cr 
n «■ 6 S 3 h r iiaai *e • and naoe 0 / Hie>e P Code difccong the restoration of the pro- 

notes «*« -eiij-i bf it* pol -e Th* 'Ugi utie d«r«cted pert> to lie complainaol (/fWirl ffojhiJ, J.) 

b* htse firm to TMorn the cjrr-ticy n«e« to the form*r fintNl r JJaRaJN SjkGB 185 I.C. 89S=: 

firwaader h 517 12 RJU 443:=41 CrJLJ. 557= 

ffflj hat the order *a proper Edfiy. J\ 41 PJ^It 908=A.IJ?; IMO Lah. 84 

Vk HOi KlMta r VABv K9M«9 1891C714" — — .8 &i>5-A‘#rr/-4/r*w*/r/ 

41 Or L J 79l'»lS BO 123— A.3E 19lOCa1 548 The onl; torce ibsi is eontempUted by S SlSistorce 
S yi^^hnUUm X}rdif f dirfval e' f' asappJjed to s 5«»*a fcoi/f-- 45 e tied farct u ewo 
t V —OfJ ' rn affU at mdt tmed to Ss 34Q and 350 I p Code Uetscr, *bete 
fUr lifu t' iHrtUitae" tbe compfaioiot was tfisTo«se<aed cf tiU hoase tn fci» 

Th«e IS no period of Umttansn for an apotieaiioo fot atoenee roenminal force can be aaid 10 bare beenssed 
a rder anjer ^ 577 t r P Code *' J57 cannot be to ahy per*oe» No Order can iberefore b® made aotfer 

tM4a e^B f ng that the order for di'posil of property I 5 512 40 PUR 923, Oteir AXR 1939 lab 

j a«t b* pitted Sitaal aoeowtj wuh lb« Jidgmeni m the 184 , Appt {Dt" Vafmti ami JfamLmll, //) 
att The*#rtion gire« jansdictioe to th* Coort to Sl\GH p PA'.HsUau 

part ne usary « fieri (or the disposal of properly etihes 42P-XfJ8 79t**AJl3i 1940 Eah 460 

as the iraeoftlJe cwirtufuwiof the imior at alaier ■■.■■. . ,3 SSs—'ferf/—V-v*tmfd 
ia e Tbough the part og of sacb orders shooli not be Ctiminal force as defined in S. 350 WDtetoplaies force 
antti^-xisblf posiported ihe Up»« 0 / tioiedoes oot osed (o a pe*«on asd not loa ttang M here lire com 
rel ete the t-ooit of the doty and the correspond ng pumant «u disposiessed of his property in his abseoce 
priMi t on to pass orders for the d <posa( of property by biealtog open buiodc. na aiinifill force Can be said 
«h ''1 mine Coari s enstedy or onder its conttot to hare bera used 10 any person No order can Iher^ 

(A rj a and Ci-si f'li J/) DeOPUJan MaHTo | fore be wido onder S. ‘22. Cr P CwJe 

t NtKi-RAHtR 19 Pat 337-168 1C 250- c) KaI_W D lN r EMPEROR 

eSB 621 = 41 CrU 659-12BP €95- , ALE 19l0resli 81 

1939 FWW 911-81 P«t.UT 448- ^3.822— Order ander—lesaUiy—Ucbirfsl entry 

AXB lW«P*e 188 fwto ioase when locfcecf Stt f939ttg„ Cbi. 46i 

S f—Ofdir mtdtr j BaM CHaNd r EMPEBOR I I.E ( J959> lr*i 813 

■HeKttipzrtut — Ur ■ " ' S S22— Or^ew smrffr—Zimtjfloa 

The broad general principle of procedure bcch in Undw S Cp. P. Code, no order dtrcclinj 
t-nminal sod Cinl Coorts IS thai an order to the detn restorabon of tmeession of ptoperty can be 
tsMii of any p*rty OD|ht not to b* pas-ed tntbiwt s>*iits passed taore than one taonti aftee the decision 
him noti-e and an opjwrtnniij ol showing eanie whs rt of (be COM It it imnsiteral that the applica- 
shonld oot be made S 5l7, Cr P Ode does not j pots for restorabon of possesssoa a made within 
irtjBJte JB tmoj, the issae of any noti» to parties before j one moziti from lie decsMon of the case trih- 
an order under the section it passed if an Order regard t PosJbCj, /) MOMSBt RaK r. MOTA. 
ng disposaf of prc^ierfy is paiwd aiaaJfaoeonsJy »itfc 4l P Z. R 877 

the jadpnent in the crimioal case, a aeparaie notn* 10 ■ — 3 SSi—Ordir >,nd(r~-timtutiar~~d>r»m af 

the piriies to shore erase (n respect of the disposal of CamH mf n-Haem 

the property is not necessary, bat when an appTieatKm 1 * Is a profit ease, the Coon of Appeal or the Coert d 
made after some tapse of time, it fs 00 ^ proper 00 Keeisoa can pass an order 8nder^522,Cr P.Code. 
general principle of law that the party to be aShCted by 11 ndk Oonrt is sacsSed that as order of thenatareis 
he propo^e<l order shoall bare nodee of the appTicaiton peces'ary In the inierert ot josix*. lYhwe atrui 
A’ T< »rA a%-i Ciiiitrft, J/) DEOPUJaN MahTOc Magistrate parted an erdernodet this Mctioa enore than 
AuRVtR Am* 19Tat- SS7—1S81.C 280*“ tm aonth-s after the ^te of crmTiaiom of Iheaccesed 

6BE 621—41 CtJEJ. 859— 13 BJP. 695— «»der&4.48,I I* Code, but ihe delay in pasiogtbe 
1959 BWK Oll—SiPattiT.fiiE— order was so' doe to any faeb eo the pan of thecoas 
AvIB. ISlOPAt 198 |4aleasl. 
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CB P CODE {189«;. B 499 ^ 

— -S 499 — Bond fur aitendanct tmday ieitiktrt 
after pven~Reasonab!t notice of that day^/deteuttf 
for 

Form No 25 In Sch V, Cr P Code provides for 
the time referred to in S 499, Cr P Code to be not 
only St sp‘*ci5°d day bat aUo a day on which (he accased 
may thereafter be required to attend Nevertheless 
when the bond takes this Utter form a reasonable notice 
must be given to the accused and his surety of the day 
on which the accused’s attendance before the Court is 
required {.Daus J C o^d Loho, J \ Fateh ChaND 
V Empekor ILB (1940) Ear 479a 

13 B 8 51 = 189 1 0 800^41 CrL J 802» 
A.I R 1940 Siod 136 
■ '-33 499 and 614 — Surety bond — Uequirements— 
Bond by surety aUne — If val d — Forfeiture ol such bond 
— Proceedingsunder S 514, if can be taken See 1939 
Dig, Col 459 Emperor V Bkahmanand MiSRA 
ILB (1939) AU 924 = 41CrLJ 85 
— S i^^—Surety^Ltaiilily^If confined la bait 
bond— Order sheet of Magistrate i mfiesiMg eoadiinmt — 
If part of eenSraet of undertaking by surety — Surety 
signing order sheet — Rffeet of 

It Is no doubt true that generally the hability of a 
person who has stood bail for an accu<ed person must 
bs determined ori the terms of the bail bond itself and 


CS P CODE (1898), 8.614. 

I mOOWlT 177=1940AWB (00)92= 

1940A.CrO 62»AIB 19lOOQdb209 
' ' — S 6l4— Bond for appearance of accused — 

Forfeitiiie--Ofder without giving opportomiy of show 
I ing Cause— legality i’rr 1939 Dig , Col 459 KOMa 
RAPPAN The KlNc 18510 614 = 

12EE 240 = 41 OrLJ 216 

S 614 — Bond for appearance of accused — For 

' feitore — Recording of evidence — If necessary See 19^9 
Dig, Col 460 kumarappanp The King 
I 185X0 614 = 12BB 240=41 CrL J 216 

S 614 — Bond for keeping pea e — Subsrfuent 
: offence tompsunded — Forfeiture of bond— Legality 
Compostiioft of offence under S 345 (6) has the effect 
of an acquittal of the accused and If there be no other 


S 614— Bond under S 106— Forfeiture for 

breach — Examination of witnesses in presence of accu'- 
ed— If necessary See 1939 Dig , Co! 460 KUMA 
RAPPANp the Kmc 18510 614= 

a2BE 240=41 OrLJ 21C 
•r '** -Forfeiture of bond — Isatilili of turtty 

accused and bis sorely hare execute^d 

• ping the peace, in the first place It Is the 


a part of the contract of (he surety In socb | pay 


1 i02—‘Diiehargeef surety— Frooedurr 


Xi—Forfeitnrt ofbend—Meties totnrtly— 


3 507 (2 ) — Trial de novo by suecesser—Ena- I — Ss B14 »nd i^6—FerfeilHrs of surety bond— 
u and trots examination of witness on eemmissian I legality— Mo reeegmstnee taken from accused 


tendered by onty who happens to i‘ a doctor— Dying « principal The person for whom ball i9 given Is the 
declaration recorded by a doctor— Proof— tfecetuty | subject of the contract If the person giving bail falU 

' - _ - , , 

• igh as in other 

not necessary to 

■ IHDAR* Lv- 

■ , I OrLJ 958= 

• 1940 Dab S39 

■ a —Effect— Order 

■ ■ , ■ s — Legality— If 
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CB P CODE (1898) 8 S17 
tui/ifiet interftrtn t in J 537—// mret 

Jefrtt 

Before an order of forfeitnte U parsed, the saietiea 
shonlJ be called opon to shoir cause and heard That 
•s the appropriate procedure Bat failure to follow the ' 
procedure laid do«n in S 514 of the Cr P Code w>U > 


5a£ 

OB F 00D8 (1898), 8 S22 

8 617 — Order without hearme parlies — Legal ty 
Ste 1939 Dig Col 460 BitMAKKiSHNAVYA t 
ScrriiAMiiA 186 10 224=12BU 636 = 

41 OrLJ 275 

• S 621-Cf«//a/»r unlerSt(^\ / P Code in 

reiftet of defamatory fatsagit in taok -Order for d i 


b? 


• • hat 

firm were identified by their numbers and most of these 
notes were seiaed by the police The Magistrate directed 
the Utter firm to return the currency notes to the former 
£nn under S Sl7 

Held that the order was proper {Edgtej /) 
AKSKOy KUUARr NABt KUMAB 18910 714«> 
41 OrLJ 791-13 BG 123-AlJt 19100a! 346 j 


at the lime of the conclusion of the trial or at a later 
date Though the pass ng of such orders *• *•* 

unreasonably postponed the lapse of t 
relieve the Court of the duty and the 
-jnrisd ction to pass orders for the disposa 
which IS In the Court’s custody or unde 
^Rowland and Chattertt J f ) DKOPl. •* • 

■V KukurAhir 19Fat 337=1< II 

6BK 621=41 OrLJ BS9 = 12BF 696- 
1939 PWir 911=21 PatLT 44«- 
AXB 1910 Pat 198 

S bVl—Nottet — Order urJer teetion—Ppor 

■n tiee to fiartiee — ffecesstty for 

The broad general principle of procedure both in 
Criminal and Civil Courts is that an order to the detri 


Wbett the acctised was convicted ior cnminal 
trespass by a Speciat Bench of Honorary Magis 
trates since abolished, another Bench has no 
lurisdiction to pass an order under S 522, Cr 
P Code directing the restoration of the pro 
perty to the complainant (AbJut Rashtd, J) 
Bhant i> Narain StNCH 186 I C 895= 

12 RL 443=41 CrLJ 387= 
41 PLR 9D8=AIR 1940 Lah 84 
- -8 5Z2—Poree—A/entngof 

Theonly force that 15 contemplated by S 523islorce 
r «■ " e as nen 

nee where 
inse in his 

' been used 

* • nada under 

' •>" - *' • ' « * - r , A I K 1939 Lah 

and Ram Lell JJ ) 

• AIB 1940 Lab 460 

■S 622— Pored— Mean ng of 


ALB 1910 Fesh 61 
S 522— Order under— Legality— Urlawful entry 
Into house when locked Set 1939 Dig Col 461 
RaMChand V Euperor IL.B ( 1939) Lah 613 
'■ ■ S 523— Order under^Lmitahoit 
Under S 522, Cr P Code, no order directing 
restoration of possession of property can be 
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CE P COD£ fl898) S 622 OS P CODE (189B) 8 550 

titld on revision that itnasa fit case in which the ISEJT 65»1910AOrC 109 = 

power onderS 522 Cr F Code shonld have been 1940 NJiJ S35=AZ£ 1940 17ag 276 

exercised and that even if there was any defect In the S 626 — Ground for tfitntfer-^Feilure to nete 

order of the Magistrate who had passed if, the High tuetUoni ditallowtd 

Court itself would pass that order (yartna J) The fact that the Magistrate made no note on the 
sahebjank Emperor , / j j 

18610 423=41 CrLJ 
1940 PWN 66 


— S 522 (1) and (S) — Restoration of possession — 

Limitation— Powers of High Court in revis on Stt 
1939 Dfi Col 461 EMPEROR » NihalSIKGH. 

IL^ (1939) All 863 

' 'S 622 (3 )— if rtftttnti~-Mtamng of 
A Court of reference in «ub S (3) of S 522 can only 
be interpreted as meaning a. Cottrt nbich has the power 
to refer and that is only a Court empowered under 
S 433 Cr P Code Hence a Court which has got 
power to report a case to the H gh Court for orders 
under S 438 Is not a Court of reference {Blocker /) 
Mahosied Sharif o divan Singh 

187 1 C 407=12 BL 467=41 OrXJ 468= 
A LB 1940 Lah 95 


S 626 — Ground for transfer — Poltee Officers of 

dulrtil iesng toitnessee 

It IS undesirable to transfer a case from a d «lrict 
because Pol ce Otficers of the district are witnesses in the 
'case (SiesHf /) DZff AN SINGH r EmPEROB 

42PLB 689= A LB 1940 Lab 527 
— -S 52^— Ground for trausfer— ‘Refusal to call 
I certain person as witness 

Refusal to call a particular person a* a defence witness- 
isreason for transferring the case (JSkemp J'i MIBZA 
JAFAR Beo p Emperor 19010 661= 

41 CrLJ B4B=AIB 1940 Lah 354 
— ■ '8 li25— Ground for transfer — Refusal to gs e 
eopt of /udicral order 


{Blatker J ) MaHOMEO SHARIF v DIWAN SiNGH 
187 LO 407-12 EL 467-41 CrLJ 468- 
A.I B 1940 Lab 96 
~9 623 — Complaint of theft— Seizure of article 
dor ng investigation-^ase referred as of civil nature-* 
Order for delivery of art cle to complainant— Legal ty 
of— Proper order Jre 1939 Dig Col 461 SUBBAVVA 
Inn 186 1 C 440Cl)-l2BM 673- : 

41 CrLJ 203 

■' ■ —9 626— Convenience and eipediency See |939 
Dg Col 462 Jasranmal V Emperor 

LI..B (1940) Ear 95 
—9 'S2B~-Creund fgrtransfer~Bail aPPheatsen 
unlawfully refused 

The accoseds application for bail was refused on 
lawfully and the trial of bis ca<e w 
poned by the granting of unneces* 
metits 

Held, that there were sufficient 
fer of the case to the Court of ec 
competent to try the case (Afaeke ’ 

V TrfKinc 186 LC 147=12 BB 268= i 

41CrLJ T» *«»*« i> — 

' -'S B26— Grounds / • 

—Deputy Commissioner 
Apprehension as to manner 
htf of transfer to another 

Where the Deputy Commissioner has h mself lodged 
the first information report In a case when the accused 
alleges that the Deputy Comniiss oner was taking a 
personal interest In the case and was apprehensive of a 
ftirtrli} beforea Schordioate hfagcstrvte <n the same 
D strict, it is desirable that the case should be transferred 
to another District Though the Deputy 
may be perfectly right in all that he has 
be embarrassing to the trial Magi<irat 
Deputy Commissioner as a witness h 
penally irben the accused U inclined 
manner of the invest gallon made against 
/) lioRMusjtt Emperor j 


jud cial order a copy of it ought to have been given 
sad that as the accused bad reasorable apprehens on 
that be night not receive a fair trial, the case was liable 
to be transferred to the Court of another Magistrate 
(Skemp J ) CUR Dab RaU t EMPEROR 

189JC 605=41 OrL J 76e = lSBL 109 = 
42PLB 192-AZB 1940 Lab 283 
. 8 626— High Courts power of transfer— Appli 

cation by witness—Conpetency— Croonds See 1939 
D g Col 465 OM Radhe v Emperor 

I L B (1940) Bat 118 
— -■ B B2B— Second transfer— Rule as to 
When a case has alieady been transferred very strong 
grounds are required to transfer it a second time If 
accused or bis counsel are so unfortunate as to have a 


■ lit 626(8) — Parly — Informant under ** XU/ — 
ct.insof 1930 Dp- Col 463 OmRADHEi 
40) Ear 113 
' ate doubtful 
party— Safe 
ADHE V LM 

PEROR IX B (1910) Bar 113 

5a 629 and 197 —ApplscaMity — tProngsane- 

tion under S 197— Special appointment of Afagtstrate 
ethermtse eompefenl to try ease 

Where in consequence of a wrongly giien tanctlon 
under S 197 a Magistrate otherwise competent to try 
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CB P CODE (1898; B 630 


1939 Die Col 463 Kam rRASHADr DHASNA 

185 LO 415-12EL 808-41 OrLJ^m 

under > ■ 

S 448 


Legalit 

BALW^ 


OB F CODE (1898) S &40 
The Irregularity in the proceedingt before (hetrliilln 
j consequence of the sanction of the Local Government 


oSence . ■ 

Dig Col 464 Emperor^ Mahanand Kueraj | that as a 


•equence of the irregularities there had in 


CutaLile uTiJet P i-UUk oh Iihanujoj liJVtd) — tJt«t cn (tmncUen — llle[aliir 

18invT T 4«rt l«i.. _i.v / ^1..- n»c j»r> 

— S 533— Scope“*Confes'ion— Form. • • < • • • 

recording of— If curable S*t Cr P C • • ■ 

A^D 533 1939 

— S SSi~~Stefi—Dtftttcfiutitjmi~/fturaUe a ■ 

S 533 Cr p Code cannot be brought In to care a • 

defect of •nbsiance By us ng its provisions only a ' 


cbarge was framed — Accused enisled In defence — Order 
of acquittal by appellate Court— Legality Set CR P 
CODE Ss 232 A^O 53S 44 C W K 400 

- 83 638 tod 637— Scope— Irregularity In con* 
sUtution of jury — If curable See 1939 D g Col 465 
SHEWARAM jETHANANDt- EMPEROR 

ILB (1940)Eat 249-41 OrLJ 28 

- 8 637— Absence of pi • 

S 10 of the Child Marriage 1 * 

curable under S 537 See ' • • 

TRAINTACT S IOaNDCR f t-iJUt j 

1910 K L J 224 

- — 5 537— AppI Cabil ty— Soarte of mfoination 

not recorded in prelim nar> order— If . 

P CODE SS 145 AND 537— PREUM 


i compliance with S 342— 
be «et aside S<tC% P. 
CODE S 342 1940 M W N 93 

8 637— Scope— Nod complance with S 34J— 
If cured See CR P CODE S 342 

42 Bom L B C95 

— ■ -8 837 — Seefe^Sumniary trtel cfefeneencl e» 

IrteMt'—tegahly cf—Defttt'~tfturailt 


/) Mahanand P 


y. D 1040-34 
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0£ £ OOSB (1898), 8 640 
{/i'ritinifztMtmJ Ayyan^jr, /) Rex i KARaYANA 
REDDI 1940MWJJ 1164*62I.W 790 

S 640— Duty of Coart under— Summoning of 

•witnesjes See 1939 Dig , Col 466 KARAStMOft 
SitJGH v Emperor 6 BU 

185 I r K01 = ‘»'5 -D fOt —H «_•* » 

-as MO 

wil'ie t ml the tn 

a^atn examtned , . 

Though the provisions of b 540, Cr P Code are very | 
wide and a witness can be summoned and exarntn^ 
the Court at any stage of an enquiry or trial, still it 
not proper to examine the witnesses under that seen 
after a case is practically finished and without examini „ 
the accused again under S 942 (,Ziaui HatM, y)) 

* ■ : ■ ■ . : • . 

*■ ! I : I 


CEIMIKAL TBIAL 

■~“S 661 A — If confers power on High Court to 
review Its Own judgment. ^/eCR P CODE ^419 
420 421 AND561-A 19JOOA 485 

- ■ ~ S8 662 and 665*— Sentence during period of 
btndinpover — \nnMl — Tim tation — Starting point Sit 
AND Cb P code SS 
1940 Bang LB SS6 
^ AJ-'-AppiiLubiliH — youthful offende 

—Conviction under Ss 380 and 457, I P Code— 



*’88 661 A and Sfl7 — t at /tittiafaa 


, lence of tr8ri«portation ot 

I ' The section is not appl 

cable to a case where a sentence of whipp ng « pa'std 
Aft older to report in a ease where there is onh 
la sentence of whipping is illegal (D«»f*lej' y> 
THEKWOr BA Kya^’ 1940BanBLR.6a7» 

^ AIB IMOBang 968 


I as peiii i»»ii»ie till n is wio*** *o iittjJiuiiiwiuu u;i ih" 
(Gruer./) HanSRAJ s’ EMPEROR 

lOlONLy 419=AIB IMOHag 890 


Emperor i6Lticit 39 j 

*8 661 A — Expunging remark) from kewer i 

Court's iiiigment~-Jurisdiettan of Htgk Court—In 
ktrent pi/wert~^Wken txertnaite j 

The High Court has no lurisdictiort under S 5&l A, 
r- xt S' ■>, fj ^ • . » ' 


^ —^ Adiaurument^Adio/irnment after framing ef 
ekarge — If thould h leng 

It w not incumbent on Court to give a long adjourn- 
jneirt after charge is framed against the accused 
{Gruer yi BhaN'VarSiNCH p SUKHRAMSINGJt 

18810 413*18BN 2»=410rLJ 685= 
1940 HLJ 410 -==aIB 1940 Nag 283 
- — — ^dienrnme"l~Tetegram from fleader—Cciut 
tf oiltgtd ta fay et'ention 

A Cou't lx not obliged to pay any attention to a tele 
. iourn* 

■ • ■ ■ s RAM 

• : ' 686- 

• f ■ ■ ■ . • . ■ ess 


■.‘-unit ‘S I.U. lieu lu iipuiige any leiiiurRs in the I 
loner Coon's jadgment Wbicb It thinhs ought not tO| - 
have been tnjde (Efaumone, C / and Stn y)|inade 


.. „j j . • ^fnefi 

■ AINST 

T>t 

*1 B66 

•Atipeal — Re ttlal— Order for — When to be 
y«l939Dg Col 470 SiiewaRam JCTHA 
"T,B (1910) Ear 249= 
itec-L-J 28 
by Judge of Judicial 
1 Sessions Jurisdiction— 
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Appeal to Judicial Commis<ioner** Coart~-If l>e« Ste^ 
19J9 Dig Col 470 Shewaram JcthaNaND r ; 
Emperor IL.B (1910) Kar 219- 

41 CrJiJ 28 ; 

-Bar of— 'lalter in issue decided by Cml Court— 
Cnminal Court if debarred fr ■ ‘ 

case Ste 1939 D g Col 470 
PhaChome lOlOBaagL 
-Ben fit c{ doubt— Fa » 
accused an I endenee not conel 


OBIMIKAL TBIAL. 

1940 P.W.N. 197=41 Cr.LJ. 114= 
6 B.R 110=AI.R 1940 Pat 365 
“ -Burden at froof—DuSy of prosecution to froze 
gustt of aeeuseJ tcfjnd reosonaile deutt 

There if no qaesiloti in a criminal case of the accused 
*■' ■* ence The burden of 

• • IS always on the pro 

• convicted only if he is 

ly because he falls to 

* explanation that the 


intunes on alleped rtoten 

The absence of injuries on the persons of the alleged 
noiers arrested shortly after the occurrence is a p^nt 
which in a case where the evidence is partisan and an* 
certain must operate as a ground for giving the benefit 
of doubt as to participation (Dalif Singiland Sa/e, 
//) SfOHAN SihCH » Emperor 
1881C 717-13EL 
42FLB 481- 
— — of doubt — Co 
^usficton suSiettitty—Duty 
Onoe the case as presente 
IS found to be false, the * 
convicted A mere suspieio 
for a cenvictton Once , 

doubt about the truth of the proseculioa ver* 
Mon as first recorded then the accused is 


nothing tefi to throw any doubt on the prosecution case 
the accused if liable to be convicted But the onus of 
proving the guilt of the accused beyond reasonable douht 
neverchanges ■ ft always rests on the prosecution Even 
in those cases in vrhich the accused Is required to produce 
evidence on some point or other, and does so therejec 
tion of this evide&ce u unsatufaecory does net neces 


I — Confession— 4dinis«iility—Aetuted tonftitinf 
I to katt ktUtd pietim in ftrlieular coay—fitedieat 


oz. - 

KHJtAK/iSAVKt 
. ■ 12 BM 6*2- 

• - 1910 Mad 1 

' - Burden of proof— Duty of prostcuUon to 

prox e east agatnst aeeusei, even « htn ease set up 
^v orrtued w untrue 

It IS the duty of the prosecution to prove the 
ca«« against the accused, and even if the version 
put forward by the defence is wholly untrue, the 
prosecution most establish beyond aj] reasonable 
doubt that the case put forward by them is true 
(Hames. C J and Fas! Ah J ) Jatu Jha 
hMirpoR 185 I C 162=12 RP 339=' 


— —Confesteon—Admirnii/itf — Contederalioni fer 
Court— Free and voluntary nature of eonfesston—pro 
teeuttou tf fimnd to prect—All farts of eonfessten, 
of to fie given efuat tueigfit 

All parts of a confession are not entitled to equa’ 
weight But it is the duty of every Court to Inquire 
very carefully into sll the drcomstances which baieled 
to the making of the confession The length of time 
danog which an accused person was in police custody 
before he made his confession Is an ItBportani clement 
fortfaeconiiderat on of the Court in reference to the 
adn'v'itality of the confession The admissitil ty 
each confession mu t be decided cn all the facts 
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snrronndins omimstaDces and also from tbe intrinsic 
evidence o( the confea ton it'elf. there being no bard 
and fast rule It is not necessary for the prosecntion 
affirmatively to prove that the confession nas freely and 
and volontaniy made {tf'adia, J) rM?EtiOR v 
BHAOttANDAS Bi^'ESAR 42 Bom.L£ 938 

—Confession — Conviction on retracted confession — 

Absence of corroboralio 
1939 Dig, Col 471 
186 1 C 192 = 

A IB 1910 All 46 I 
■ ‘ Confesajon— Extra jcdicial and Rretracted— i 

Admissibility Jee Evidence Acr S 21 — Retracted i 
EXTRA Judicial CONFESSION 19101T1» J 623 I 

— Cinftmen^/f to it aetepltd or rtjetted ata\ 
'oheli ' 

A Court IS not bound m lav to accept a confession as 
asshole It the Court is satisfied that part of a confes*' 


-—-^CoH/emoHt—tCiHett ef—dtoiit of proof— Differ 

eutt m 

Confessions are of tvo kinds ludicial and eatra jndi 


Insnffiaent to tarn the scales against him {Voung, C J 
and Siemp, /.) BaCHAN SiNGH n DaRA 

42PLB 659. 

■ CeUt—Inaiiltly to serve notice on me ef the 
actttted 


Where it sias not possible to serve a notice on one of 



j ' —Counter and conueeted case~-Ute ef evidence tn 
one^m the ether— -Legality— If curable under S.^yi, 
Cr. P Cede 

The nse in a case of esidence produced in another 
case U not a nieie irregularity but an Illegality and not 
I curable by S 537 Cr P. Code The very use of evidence 
vhich u not part of the record is by itself proof of 
prejudice to the accused {flea ul-Hatan, J) BENS 
Madhoo E&IPErur 190 LO 71 = 

mOACrO 132 = 13BO 125«1940OLB 621= 
41 CtDS SlS-lSiaO'WH 223= 
1910 A WB (0 0) 670 = 1940 0 A 699 
I ~~——CotintCr-eaiet contradietery to each ether— /ncti 
I tuttoH ef~Proprieiy —Duty ef Puhlte Preieeuter— 
I Duty ef Polite in inveiligeting eatef and launching 


• ’* . i* ' '*• 

“‘—^t-onfixiieir—RetracUi 
and uct ef againit eon fetter 
■'■Cerroioratien —Neettttty 
A confession is not to b 
merely because it is retractec 
theconfesMoo the retractec 
tVieba«is of conviction if i 


Che general 

story of the alleged crime bat must also connect the co 
accused vith it It is however not iHegal to convict an 
accused person on the confession of a co accused nor is 


Emperor v Bhaowandas bisesar 

42 Bom LB 938 
• ■■ ■Conviction— Basis of — Mere probability — Suffi- 
ciency of See 1939 Dig , Col 472. MOHIDEeN 
PlCHA - - ' . — 

12EI‘ ,■ t I •• • 


— — Coun(er»eate* — BtAitnce— Right to use 
cvsdmet given tn one core m the other 

Where two persons bring cases of mutual 
assault, the Magistrate is not entitled to use 
evidence given m one case as evidence m the 
other, and a conviction based upon such evi- 
dence cannot be upheld (Henderson, J ) 
Mr- VvalcH V Emperor 13b \ Z tl — 

41 CrLJ 247=12 RC 466= 
AIR 1940 Cal 59 
— C rest cates— Hearing by same asittiort and deci~ 


Int 
dence, 
on the 
/ ana 


\\h- - ■ 

the tr. • r 
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discover; of evidence, leaving It to the suspect to 
explain, if It tends to prove bU guilt (Myo/i,/) 
DINANATHV FmpeROR ILR (1910)N8g 232~ 
169 X 0 691-41 0rLJ 767°1SBN 68 = 

, 1940 NLJ 667=AIB 1940 Nag 186 

j ——Doty of pol ce — Raising of comnianal questions 
'—Undesirability 1939 Dig Col 474 ABDUL 
SuBHANf Emperor 186 10 162 » 

12RA. 884 = 41 CrLJ 258=ALB 1940 All 46 

Duly of prosecution See 1939 Dig , Col 474 

SHEWARAU JETHANANU V Esiperor 

IJ.B (1940)Ear 249=41 OrXJ 2$ 
Dnty of pro<ecation — Delay in investigation, 
- . — . * “e charge — Effeetof 

• . • » RISHNAN 

: =41CpJ. J 824 = 

• ■ -IE 1940Mad.829 

AIR 1940 Mad 746 I Dnty of prosecution — Duly to place entire evi 

Duty of Court— Delay in trying case — Delay of I dence before Court See 1939 Dig , Col 474 NGA 

orv-. - -i^- lfi5LO 303 = 

12BB 189-41 CrLJ 153 
on— Examination of complain 
• to examine —Propiiely, See 

EX P KRISHNAK 

^unn^irtui 1 ivu X.U = 13 R U 886 = 41 CrL T 821 = 

If on an application filed in the coarse of a criminal | A.IR 1940 Mad 829 

Inal tbe Court merely says 'Gie'* «uhout passing any Duty of prosecution— Exclasioit of inadmissible 

orders ■ '■ - - 

/) ‘ 


' Duty of Court — Case arising out of party faction I 

— Duty to ascertain cause of trouble— Hearsay evidence I 
—Admissibility See l939 Dig . Col 473 KARASINGH j 
Singh r Emperor 6BB 216=185 1 0 604 = 
12 BF 431=41 OrJkJ 209 
■ Dtitf ef Ccutl~C«i’tptatnaHi‘i refutit to tun- 
man public tffieer to preiluce doeHtneut—Duty t» tuut 
summons 

A Magistrate is bound to issue summons to a witness 
for production of documents at the instance of a com 
plainant who prays for the same at his own cost and is 
not justified in rejecting the request on the ground that 
the witness is a public officer and that the complainant 


hUty 

svtitnet for aeeustd at for proueuHon j 


’"Duty ef Magistrates to tommtt to tetiioni tt 


Ihe evidence ot witnm 




'Duty ef Magislralt—Trnntfer appheotson feud- [ indictment and are separately defended any witness 
tng— Disposal ef ease^rropnety Icalied by one of them may be cross examined on behalf 

’ , • -'f ‘ - •• testimony lending to cri 

■ ■ r IS therefore admi<iible 

, ■ . ■ 'ALP EuPEROr 

• Lab. 621-188 LO 410 = 

I I *rJ.J 639-13BX 41= 

• . > AT£ 1940 Lab 210 

I ' I • 0 en — Eiidenee ef ermpUm 

— ' Duty of polut eKeer tenduettng tnt^tn ration | anlt unJtAnr re'alitmt 

The form of criminal trial (< not InquUltocul ball In a aemi-coranuna! matter where one of ihe 
accusatory The Investigation must therefore be direct I muaiues ts small, it is only sataral that many w1 
ed not to extract admissions from the suspect, but to the | must necessarily be coDaeeied with one of the 
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dispute, in some nay or other In sacb a ca^e it is not 
right to disbelieve nnifornilj all witne’^ses «ho aie 
either complainants, or the relatives of complainants or 
their tenants, without any relation to their actnal 
evidence {Celltitir and Srannd JJ) EmP£ROR v 


^ CBIMINAL TBIAL 

satisfy the Court as regards a few of the accnsed wbeo 
! the evidence of the game wifne'«es does not saii«fy the 
I Court in fe‘pect of a large nnmLer of the accu'ed The 
attempt to draw a di'linction between thecredibilityof 
tb* same oetson’s evidence «o far as it concerns some of 
and so far as it concerns olt ers is an attempt 
etbing which is really impossible anditcer 
not promote the advancement of Justice 
/law,/) VENKATARATNAPI t KAMA- 
J90IO S66 = 13Efir 405*= 
•llCrLJ S03-=1939MWN 1256. 
ience- — Dying declaration — Cortoboiation-' 
S■/<!’EV^DE^CE ACT. S 32(1) 

IffiOJUTir IBS 

i LiJance A’eeemiv for full and eenclmirf 
is an aeentfd— 
of eaunng dtaih 
n ctsspool— Facts 


iJBJd b/l-ilCrLJ 337- ’.I 

■ ' ' Bvtdtnu-^ApPrteiatian 
eamtnz fervard immcdiaMy 
The mere fact that an eyewitness does not come 
forward immediately an investigation ts begun is not by I 
it«elf necessarily a sufficient p ' 

testimony (Fanrstmal and * 

BUSSIKGHC' SASRAR 19 *'i . . t 

—Evidence — ^A^prover's 


’ Dig., 


Reliability Set 1< 

Bhola Nath ... 

■ “ "Atrd/nrr— Chargs aga • • 

i futtlal af twe on greund ci 

cttnt— If ground for aequxtial of third also whtn sufft- ^ 
iirnl mdtnti oxitts agatnsi him 

If of three equally gniliy people two are so fortuDaie 
as to escape ovrins to the evidence not sufficiently iinpli | 
eating them as a result of the strict application of thei 
rules of evidence, it is neither right nor logically sound ' 
to acquit the other accused against whom theielssuffi-. 
event evidence justifying a conviction (_Burn and 
Mock’tt jj) Kami Redd:, / n re | 

* 82J.W 42D(a)*»1840M'WJ7 J045 

— EtnJtncf^-Chargt of murdir^Evidtnct proving 
that accused infiicfed fatal tuounds—lftfuriei on accused 


evidence merely b‘^u<e the prosecntion witnesses do not 
explain how the accused himself came by his injunes 
U here the accused is properly convicted of murder and 
it is found that the attack upon the deceased was debbc' 


•“•El-id net — Duty of fastcuUen—Endtnct un 

iruitaorthy and Unrthalle at rtptrdf tome aecuSed-^ 
If tan It rttifd on as rtgardi nhtrt 

It u the duty of the prosecution to establish the guilt 
of the accused by evidence which satisfies the Court and 
it cannot be said that evidence which li for the most 
putt eninuiworthy can be retied upon or can be said to 


fence of murder 
salty causing the 
sing ft in a cess- 
proseCDtion most 


nanqr skorttybefo e the date in question, and was 
dekveredof a child befoiv the finding of a dead Child in 


— Evidet ' •“* ** Ts_ni 

Magistrate 

Emperor 

Endtr 

against a particular indiOidual — Apprecialiott~hUthoi 
at approach 

It Should DO doubt be recognised that m a semi 
communal matter, it is always possible that a 'deadset* 
may be made again>t a particular individual of promt* 
nence or influence and that that possibility should 
always be borne in mind .but the very large volume of 
eviden e by itself should pot be treated as giving rise to 
* '' eneralisaiioiis like 

suspicion', are a 

• 1 of the evidence 

tances of the ca°e 
FROR V AFTAB 

19-13 B-A B5« 
11 GiL3 647=-l9lOACtC 21 =» 
1910 AX J 206*= 1940 A.WX 'H.C) 85=> 
A IB 1910 AU 291 

■ — — •Efidenee—tVilnesi'^Acccptonce of tvidenit at 
■ rdt some a ented and rt/tclion as regards ethers-- 
utti/fed 

’ Witness whose evidence has to be rejected ro faras 
iiQ accused are concerned cannot safely be accepted 
cted On in the care of other accused The procedure 
of Riveting the evidence of certain witnesses so far as 
oettUn accused are concerned and accepting it ro far as 
others are concerned cannot bo upheld ^Pandrang 
Rem /} SitANBACAPEHUMAL NaICRER v EM 
PESOR IfieiO fi01«12Bbl 669- 

4lCrLJ 312- 1939 M.WJ7 1251- 
AAX 1910 Had 279 
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^udence—Valut italtmtnl 

A cotiMCtion can be based on the statement of an 
approver If it is ftUT corroborated in material patticnfars 
by independent evidence {Aidul C/)GltANI 

DaRp Staie 42 PLB J & K 116 

£tiiieiiee~l ef — Affrtttt't uneerpthprattA 

A conviction cannot be ba«ed on the evidence of an 
approver «hen it has not been «a 
by independent eiidencv and 1 
the medical evidence {A'An! 

/) Kapurat State 

Etidtnet—l alue of — 
ofainit ec acenstd 

If in a joint trial of tiro accus ■ • • 

offence the evidence of a wilnev* 

Court as against one of ti e aeca<ed who is acqit Ited it 
should not be believed against the other in the absence 
of convincing reason' {,Aidul Qjyoom C J) ABDULLA 

State 42 P LB J & K 76 

- 1 Evtdtntt— Valut of~£ idtutt of tnhutt tamttd 
jnth falsehood 

Per Young C J —Where the falsehood is merelir an 
en broidery to a <tory that would not be enough to 
d Kredit the whole of the witness s evidence Bat if the 
faliehood IS on a major point in the case, or if one of 
the essential circamstances of the story told Is clearly 
unfounded this is enough to discredit the witness 
altogether (young C / and Sitmp /) KaNOIAp 
Emperor 190 X 0 6 68 - 42PX.B 670- 

A.IB 1640 L«!i 467 
' Etiidonet — Value of^Ftn! /nformalion r* 
fart 

The fif't information report made tv the pohee need 
not contain full details of the occurrence Its object b 
simply to acquaint the police of the commission of an 
offence It is not a substantive piece of evidence. 


i CBIMINAL TBIAL 

I collaboration between them lather than of actual obser 
I vatioo 1 he true pnnciple to be adopted In such cases 
b oot to discard their evidence altogether, but to regard 
It, oeveithelets with a great deal of suspicion unless it 
Is rwnfiimed from other reliable sources (ColltiUr 
and Braund , J J ) EMPEROR v AfTAB MAHOAfED 
Khan 18810 649-13B^ 66-41 CrLJ 647- 
^194^ALJ 206-W40AOrC 24 = 


' tmtnetut— Propruty 

I In principle, it Is of Course objectionable for a police 
officer who has received information from the accused 
and IS proc *’ 

to repeat 
and Gmer 

I . . • 

- - —• / Hdgmtnl—Conttnlt~—/)u/y of Inal Court t 
It IS not sufficient for trial Courts to give a semmary 

I of the various statements in their Jodgments but they 
shooki Judge and assess the true evidentiary value of 
these statemenis The Judgments of judicial Coorts 
^ should be self contained and should contain a proper 
' discussioa of lbs material points involved lntbeca<e 
(Aidut Qayoom C J) KARIM AITUp STATE 

42 PLB J &E 821 
I Judgment— Remarks against person not before 

Court and without aSordmg oprortunity for eiplanation 
— Espongingof Stt 1939 Dig, Col 479 LAKSH- 
MANA RaO fnrt 1B6X.0 472-41CrLJ 817- 
12BJd 667-AJB 1940 Mad ISA 


statement admissible to corioborate or contradict the 
author of It (/riiiir, /) AHMED StlAH & STATE. 

42 F LB J & E 362 

■ •E"tdmct~t'aIuo of— Opinion of m/Jieal man 


( •^ / uroidietltn — Ciargi under S 406 / P Cede 
—Ateuetd arretted Illegally outstde luntdielton and 
trough! mg—Beleaet on hnl—Suitefuenl apptaranee of 
I aeeuted—Junideelion of Magtstralt—If olfeeifd ly 


AA hile any two or mote men may well be in a pontioo I Casedeyending upon areomitaniiaj evidence See 1919 
to recognUe a particular group of noters and those only, . Dg^CcI 479 ^BEWaRAM JetBaNABDp EUREXOR. ' 


jet where witnesses who have no obvloet coonectlois j 


IL.B (ISlOKar 249-41 CrL7 28 


with one another furulsh long lists of Identical people j — — liab lity— Test t>f— Motive— Relevancj—Doieg 

whom they say they reetignised amoog tS'e noters there J ef lawful act h«t with dUhoneK motire— Offence 
Is a posslUnty that this tdentificatioo Is the result of I PjctaS. CODE. S 3S3 IMOPWJT 
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■ — PracUct~'Copj ef explanation U tufener 
Vapittralr—SupPly of— Propriety 
The practice oi giving to the public copies of piivate 
reports by Magistrates to superior Magistrates is most 
objectionable and sboold be pat an end to {ZXtseet } 
blATHU Lal V EMPEXOR 1940AJiI^ J ^4 , 

Practice — ^Predecessor's orders— KJoing behind— 

Competency, i're 1939 Dig , Col 479 KEDAR NATH 1 
V Satish Chandra IS Lack 140= | 

41CrLJ 99 = 1940ACrO 1 = 
A IB 1940 Oadb76 

— Pmtaus (onvutton—Uto of—Protedure 


sh< 

iAbdutQayoom.C J) SUBHAN DOOM l> STATE 

42 P L B J & S. 266 

■ ' Proeeeution—I f tan ie iaitd oh rentrail not 


regiiler tafe on ground of lit ieifif eounter tf freUmt 
Mary rtgiaer eau— Legality 

Where in a case the oAeoces di<( losed are triable by 
a Second Class Magistrate who can adequately deal with 
themi the mere fact that the case is counter to a prelimi 


Summons instead of warranis— Duty of M*t 

J’re 1939 Die . C'’' BaDRUDDIN GUt '• • 

KlIANf BALOCHO BAKER 

LLE ll940)Kar 110=18610 bs«l= 
12K S 206 = 41 CrI*J 310 

. , -.—Preeidure—Complitaitd questtont as to tonlhit 

ong right of landlord and tenant as regards ferae 
naturae— of Criminal Cours 

* Cl minal Court la not an anorr mate trlbonal to 


CEIMINAL XBIBBS ACT (1924). S 23 
I to (Daw, ~J C and [yes/on, y) EMPEROR r/. 
^ACHARlfAMEO LL E (1040) Ear 477 

' Sentence — Murder — Youik of ttteused~~If 
I ground for not awarding dtath sentence 

Ybatfr by itself ts not a reason why the Court should 
evade its duty of sentencing the accused to death 
especially in the case of a erne] murder (Burn and 
MotkeU,JJ') CheNNA REDDI r EMPEROR 

ILE (1940) Mad 254 = 1940 MWJT 86= 
A I E 1940 Mad 710 

Sentences — Pohee efjHetrs eomsnittingoffences 
Where per<ons charged with the maintenance oflarr 
’ s the law and have re- 

the credit of delecting 
' ly dealt «ith (Cruer 
^ ^ . A. A.. Al AND V. FMPBROB 

19010 849-1940NJi J 469 = 
AI.E 1940 Nag SIO 
" —Geiitence— Specific offence proved to be connected 
• * imposed 

not be 
^EKIEL 
r 255 = 
— ..0 466 


formal action 
s as soon as 
ifed commiJ 
he reads the 

cotDpiaifit am) even lwioi* jie ciaiiinai n c complainant 
(Cruer,/) IfARIN \RAVAN f COVINDRAM 

18810 606-lSEN 9-41 OfU 
1940 NX J S04-AJB 1940 Nag 245 
■Transfer — Grounds— Magistrate wrongly admit 
* A*-^.^rr * « «iM preond Sie 1939 Dig, 
• ROR 

. L E (1940) Eat 113 
• ente ef lufudietion— 


t authorized to transfer 
I that a case IS outside 
procedure is either to 


— 'WitHeisii— Binding down for appearance^— 

POuer ef ifagiilrate 

When a Magistrate cannot take cognizance of an 
offence bis action in binding down certain witnesses for 
appearance in connection with that offence >s clearly 


upon a 6rtt offender U very often an Introduction to a I tinie of conviction and not to the lime of the occurretice 
.life of crime and la harmful and should not ^ resorted which is the subject matter of the case which ends in 
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ctOTrjcftrpT 

»•/ V ■* /,„ / t * 

I»rf»rT, lu ic •I'-UnW 

4jCf 1.^ fs»-rj :.w w?t «s- 

AIR JPJO M»9 r!»» ino I « LJ TTt 

ctowr rrrr f -iv i — ■» ^ 

!■, .ftl . « .^r*r~ »ir- '••••' 4»».. r. I 

Ofr, . 4 . .ft. 

u t., 1 o»r»i»ri 

vStt . 1 t tT ULi <S> 

CEOWrC ORAVTS ACT XV or J»»l. fl 3 *tA 
Is»*a rot 


A*. I *'" »* » I* • * » «t> r »!' • r w r w 

^ 3 5 i>.rT »«<’..»» lufir* 1\.» *J»« 

tntl 1 «« If tl/fTf It »rf CRtCft If la 
tilt I tm <f.fl tut 04 Tani* n • La 14 lab* Affi) 

nj in * 'wtfai'* • 0 O f Inam I r-f IE’"* ( </*•/ 

CJ sn/.\iirr< /) lirnnor I*»ri 4 

I M XLiL ri 9 io)Kte :U'} 9 io iit.3 rtf. 

AXtL t«to:tAs tr> 

CU 8 T 0 I.I 

ICt-tll] — ) * I**.'*!* ItVflA AA^LM 
Cxin«a er trsA* 

DirYSllanaBn 

Enfieice 
IlAq IttiraS 
l&bcrltU]C« 

3»JU 

IJASSa » 64 K«btt!r)-^t 41 '<*TJ<^\ 

In vr r r i— 3 uiN* 7 tot« 

'{JCT-d'lON 

Troot 

XPefiJibl-At VA MAUKA 
Atwniow 
AUcbAnoN 
ASCCSrKALLAMJ 
AhClSTAAl rPOriRTT 
ArrucABiLmr 
cunoMAsr Duct 

IXJUER 

Xaintekascc. 

l<l»Ai I AM 
Si;CCCS 5 tON 
Village or iown 
VMli. 

Ulrht to perlona fonenl lerrlce , 

BiceetslOB I 

Validity , .... I 

' (Btngil)— Atfwjily* timftt In ' 

—Affeiniment »f—‘FJi[iUlllf 

According (o Ihe ancient owtom cf (he Kamakhy* 
temple In Anam my adult peraofl U e! ^ble tof Dilol 
*hlp irbo la a member of any of the four forrlTlnE, 
Bardeorl famirea fTl, the liora IXlia Bidhipalbak I 
and Ilota fatnile* It may be that membera of the I 
DeVa and Bora limU»« have more datSeato perform In ' 
connection arilb the worihip and have a treater number 
of daya aa Fa/at (term of worahlp) or tet more emolo 
menta but Iheae facta are not Inconaliient mib tbe 
custom that a Dalot can be a member of anf of Ibe 


cciTTOJi fr tr rj" 

« ' ■ ' tf frttr^ WT •/ Uf 

tie «v«* »». « M a-'. If I I* fT»».V} tfrw it f ««i J» 
«...«» I *r/* drif^ •'■y («.»5 4 a..! It raft |» (I'arly 
etd ef'a' '*! It av.^r-vv 

C / •»/ t #•/■« \*it /) V n»uri?r*Tjl f 

y au Hat IP3 | C tr.3. IJ UJl Ii5. 

jnoA-wn (iicin-tvoALJ 395 - 
AJ.JI 2919 All f&5 
■■ "/fc#<r«r I — Tfftl tmtmt trttrt a mf 
ii,f 1 , 1 m in tf Craft 

A It bat i»fl -I rwira n.e iMlaiar- ary d. ;.v> b «i 

**nl*d.«ret af.! In' in Oftfl* orjtM fi« In fjre 

«5«a loarcfe .~f •>» I crr-vomr-eia el the 

eveBfnw ty iv «l>(b ll |i la 1 to bate preva |« 
19 Irtat a* • "a f .1 I»rtn‘»f 9 (cf4 yet a“d 

I (m It >i> • dr^otafc H mttil eawy 

jra.l./ /) AttitLlfAltDr SlEaKIIAV 
traic Ctd"13 EL M-42rL.n 70- 
AlC 1910 XAb 109 
— ~ ■! t Vrjf— Aj-'^et a 41 — • fisd nj— lfe« to 
l-attlavdaL Ir/ 1 rj? {>/, Cr| 495 LlAllAnro r 
llALUitwah ) paLAtt ItOXO bet-lSEA 416 
"■Hay t tt a*-arun— Aa«rr» r fra tiff tf 

eia,rf«p*.|i A/« am Ir iaftrtr/ 

TLe^*ait>tv>«lohtTth« //4y/.eiiljpi,(« emU be 
eaaett lot laii r< het drpenda leary on tbe contract 
|«l«e-n the raw ndjf ml the pmon In ocrepatlM of 
lhe» ♦ ItUf ^tafii uai n»-*e )on| 1(0 and itf naiuit 
|an<4linoun St my U In'irtfil fret the pitrillnc 

K artht that a nif| «ai maJeln a paitWIir form 
It can twaSoun over a boa fWtIaJ cf jrara tbit the 
avamyelrin baa aJeay* teen made aed acted upon 
that cranti Indekd the cmdlilimalbat a vendor er a 
emdre would payitS tl tbe puitbate price to Ihe 
eamindtr tUn limlcbt fairly be ammnj that the for 
t«iteft tram waa Inlbtaame form aaleat Ihe contrary ja 
aho«n Where the tram *ai ria-'e long agnanditi 
aiateif waa Bhknown and It «ai not iheun that there 
waf anyyeanlcT cf etactingla; t tiakarum at Ibe time 
the giant wav made It could n« be Jnferredtbat the 
fptnl «ta aubjecr to aecb payment! from the mere fact 
that In recent yearf inch *rinti were being made subject 
loncbpaymenti {Anift.J) RaMAI ClIAUBEy p 
IfA'l Datta boVAR HHO A L-J 267- 

1010 A, WJl (n 0)252- 
1040 ED 210-ALK 1810 AU Sll 
' “ ImUrilantr—ExtlaHtn tf thtrrt and ihitrt’ 

l/iarr— We|lb til are af itafur 
Tbe al an of Iiapur waa held not to eseabitsli 

acuvtom of excluilon of iltieri and alatera’ issue! 
{7ta at //aian and i arif JJ) riRTHI PaL KUN. 


— — Jalaa — Widow If takes absolute estate Ste 1938 
Dig Col 609 TULSillRAai a> Chunnilal. 

I D E. ( 1940 ) N«S 149 
I (Janmo >Dd 'Kittjnii)~AUtnatian~Self 
artafrtd fraftrtf^lnzht af toUaltrah to ihalltngt 
The collaterals have no Iteut ttandiXo challenge a 
aale ejected by a person In regard lo his own self 


A prtAar 

■ 71 ODX 17— The general custom Is that 
A 1 E 1940 Oal 269 built u Ihtsp on a sUe granted 


V D *940—35 
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CUSTOM (N W r P ) 

of tbe village cannot alienate his right of residence 
therein without their permi'Ston There is no <pecial 
custooi contrary to this general custom in the village of 
Zaida {Almond, JC) JAIKARAN DaSS *• ABDUL 

Ghafur Khan 190 10 35-^13 E Peah 20= 
A I E 1940 Pcah 31 
(N 'WPP ^-—Sucetiuan — Ftmale httrt of 
etllaleralt 

The Customary law of the 
mention the succession to the j 
pnetor by female heirS of his 
C and Mir Ahmad, /) h ■ ■ • 

RAHIM Jana 19010 42' ■ 

■ ■ ■•COtldh)— .Succrrjre*!— 
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Col 488 RANJIT SlNCH v NawaB KhaN 

185 ro 395 = 12 EL 284> 
■ffinajab) — Alienation — Non propnetors — 
Rights of— Kulcj as to Set 1939 Dig , Col 488 RAN* 
jirSiNOHo NaWab KHAN 185 1 0 395 = 

12 E L 284 

— — (PaDjSib) — AUttmlieit~penvers ef—Sonlesi Say* 


18510 441 = 1910 OLE 3»12EO 229= 
A.I B 1940 Oudb 152 
' Proof— Judicial decisions as evidence Ste 1 W 8 
Dig , Col 610 TulSHIraM V Chunnilal 

ILE ( 1940 ) Nag 119 
Proof •^Mode—Jnsloiices 
Custom IS a question of fact and it has 4o be 
established by proof m the shape of instaitces 
etc X aod a finding as to custom cannot be based 
on mere uifereecea (Bhtde, J ' 04 »« 

\ Mt Sasu?! 187 I C 218- ’ • S 

41 PLR. 892=A-IR • 

■ - ^ Prerf of— Quantum of tvtdtnet 

There U no hard and fast rule as 
denea would be *ufficitnt to prove It i • 

custom It depends entirely oo the 
dence as well as on the circumsUnces of ** 

some cases a Urge number of instances • 

cient while in others a much smaller n 
quite sufficient {Them, C J and Ga, ' 

Narain Singh » net Ram 

1940AWE CHO) 486 = 1940ALJ 650- 


. t5»= 

12EL.SB7- 

——(Punjab) — Alienation — Widow— JasroiU Raj 
pots of Tillage Sukho Chalc in Gurdaspur District Set 
1939 Dig Col 489 RiSAL SlhcH f ARJUN DSVI 

42 P LS 286* 

, ■ .1 / Punjab) — Alienation — Widow — Legal neces- 
sity — Pilgrimage to Gaya See \9i9T>iz, Col 49t> 
MakSa Ram p SaDHURarj 186 1 0 422= 

12 EX 291. 

“ — ■^-{P\Ui\ifti')~Alitnelim~-Widfto—Pewirt ef 

. .V . .. 1 - 1 • s < .c, n- 

• • ied> not 

• tes only 

' tespecC 

under 

• • pow er 

nd the 


— 'fPnnjab^— Adna mahts — Right of— Village 
Noon Nasheb Distnet Mianwali See 1939 Dig , CtA 
•486 MUSAt- CHULAM QaSIM 

LLE (1939) Lab 635 
— -(Panjib) — Adeftion — Suter’i er danthCer'* ten 


ALafDiN 18910 198 = 13EL70= 

42PLJt 105-AJE 1940 Lab J77. 
— (Pub Jab )— tVidem —Suit by tome- 
retersientrt thtUtngtng alienation— Other rettr 

nvnerttntfleaded at defendanU—Cemprcnitie dirett— 
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CXrSTOM CUSTOM (rcajib) 

• .a-m r>'t«ut'<uv > r (• > 187 IC 2Jll“12 PU 452= 

»r<r-. »r^ •> ir 1 * / *. In 4 1 p L 7’ *92 - A I I? 190 Uh. SI 

« Ji n ) n. 1 »f ft » t)tl * « » n *••11 - ■-.{rcT|it))— /l^/?iffl*n7if7 — Htyh catft 

FT >1 lU Wt-f ,4 ift «*«'»»<* "I "I*!! //in '*/— ff frcrl 

rr%y r-fkn^l O* ••■» i»lr-i i»«t» ln,« In Pc » 'C n( rtjr« « 7 '> tft ) (■'('at flf tho 

■►t »l*i M t-< <1 • • i« »«i » »»1 l> sHftt r»i c ft«j-'irc n a lawn, i*e Iv’rfffl of 

Ir^rLt I » tt . p «♦ »*«'♦> ■»' * »"it *«ttt I •• f trnr-f I* <T arr rTTttrf 1 I 7 c«fnn avl 
It « 'u e • j«t» « Ik lt« |l] | ■»»•%• n fjc| |,j. }ftiv|j I jw Itf* hMnJ/ rti iSirte who 
» • *ui * »" l» awft It TTe fafi th*t t'-'7 hjvc rof/M 

?ri» 1» 1-j U-*r »»«■»• k1 Tt Iff Ini /) J****"!*^ a* **l a-T»nltrfjl lf»'« rot ffttnanly 

t 42rL1t “(.» ,Vw that Ihcy (“>'7 ctproatlj lho«e who af« 

'Pctj»ti\—Al "• -'k i I < cf a lown) foUow coitp^ 

!■> »«r— 1 1 » 1 dfr-** rti»*tw< » r*“ll 2 ) lUtno Kaai r Ifr 

iMirti.l A<rr3*l»;x - 01 VA>mi«M. It: I C 218 = 12 P 1^ 452-41 rt-R 892= 

'^*1 ti; I *v irSIC 422-12ni< m A I K. 1943 Lah. SI 

- ' '— ' Pcajih) — trf**/ t^t*n *f*it ~~ ^Pcslati}— 

tr pflt» «,•»>*>/ Omilf Ptn/iuflm Cp*rst 

t-MPi m'l* 4mnPt t'tff tf f-mr-i -Jtttt* W t-rr* Qirrkll fawilf f f Ilf f'allift 

Tl* rJ It r •« Tk til furiprtt) In ll« 1 1** tnti* |» cmv) In hat« tr> dri is lb* lows cl 

t tnf fil Itw r» j nt ^ nry • I* In ttt» I «•!<*) and s bkwI sit lit roftnlffi el tit 

•T>d < rm t \ strinanl t<i s <4 » f* «« | t>a f*n.ty tl II.* r'vr tt,c*i tnm />r of l(>« pi It iff art ibonn 

dwn It tflrn tl »•»(! I* « f It* •* « A*tnl 4«»1 l»4 **• (-JV’nni set in p«r*n !• Ibrn In lb# al>»*n<f ©f 

pi.ltl-l «*.W r»k f^»«T !»• #♦>**• f»( Uni ntrltla* eilartx* In fhon tbil any nOfol Ihtnt Istl-WfcJ ari 
omnt la It » ttn* la mi-tt ftenn a )«<!c*TCr*i(.<l*‘t^ t* ivnt <n| «r* ai ft* ainsiim n* ifc« an(t«tM cl Ibf lanlly te> 
tail* nm to* tt.« }<.<1 ('<'#« ellt* <*«l 4 *>f li Wc^Jlnany crn-ipwl iillit* CDRimsnily or tbai tb« 

fotlowi Itat *ecli Urd rarnol U (aftn*d sn<*rt nn «i •«'<** Inn in tt r Imlly wai am W niton li 

in ran-^tlon «f a dartn# ar*'*'*! tt>« 1 4J*'«w <srao( t» *aM Ibil iU family of the pirllea !• B 0 < for 

•tirr 111 dffth itinatb It la-1 l«*ti ttia h*ai In Ml 111#* rtnwt hy tielamrdan law Iwi I 7 atTlcsltsral railom 
Um# (a4//rian a*4 ^tm /w//, J/) AlkIiwaU wKfttt^Miibtr lb# widow nor th# daeth fr lienlilled 
PlinutV r KabUAL *‘lbrii 10 any inKtil'anr# (/‘4>/r «•/ £■»• //} 

ILSi (l''iO)i,ah C3>199 I C IQiwtS B tn SSI** SiiaatrA troaur Courror Waki *. 

42rtJt C:9-At2l 1010 Lab 4 AXIS. lOlOLtb 47S 

■ ' (rBe}aV—<4»rr<T»</ /<«/■— * -(rBOjab)— — Oasr— Aa/rf/r tf 

Umirr ll# Ceiiomiry Uw tb« «(*fd ''anmcrar'canlro r*//afr t» Ladiitnt DtHntl 
a pmrar a^ynlfirailnn and nn If ib« Ian I t<« anm'ral Th# twidm of pioof alwaya lira on lb# r*it7 atltttnx 
otlleUft nat«f(l rr it cirnit t« brlj to h# anr*-* ••! a rw'iom and ih# Uatdtn I* all th# nore hoary tf tha 




' ■— (Pnnjili^*-Ance«ltal property— Sal# of anerr 
IralpropertyretulOncln acceleration of aoecestlon— If 
renderi property non ancestral 1939 Dg,Col 490 
liALWANT&INCIi r CURBACHAN StNCII 

42PLB 

— — (PlUlJaS)3 — AxctHret f'tftrly — Tirt 
Land to be ancestral mult have been held by 
common ancestor cf the partlea {,T<kChanJ 
Btckm 


■ ^Pcnjlb) — AfttitaUtily — Protf — Inttanm 

i tkvmlmt I’Cilntitn tf ftmah Anrt—yalnf tf 

In «tew of the fact that female beiri seldom contest 
tfeirlnkeriiancewilb maleheirt and that mothers and 
alsiera aro alnaya complaisant enoufth not to Insist on 


mam ■ ^(PnnJaV — Applicability— Proof— Tribe 

Gaur Brahmans who arc residents of Karnal I cd daring preparation of rlwailam d‘rrl939 
Town are governed by Hindu Law and not by I Col 49l KISal Sjnch v Arjan DevI 
custom (Bhtde, J ) Basho Ram v Mi I 42 . 
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CUSTOM (Punjsb) 

Among the Khatru of Rawalpindi the right of repre 
sentation [n collateral succession is recognised by costora 
and the strict rule of H nda Law is not followed {.Tti 
Ckand and //) DlWAN ChaND f Bel 

RAU igO 10 801 = 42 PX.E 625- 

AIB 1910 Lab 431 
' ' fPnoial )) — Su ctstton—Diuehten — Aratns tf 

Karnal town 

Among Arams of Karnal town a daughter succeeds 
in the abfence of male issae In preference to a brother 


CUSTOM (Punjab) 

— — (Panjab)— W/'/Zirafr/r/y — asta 

There is no such thing as general castom' and the 
point at issue in each ca°e ma.t be decided in accordance 
with the custom apptii.able to the parties if an; <ucb 
castom IS proved If no rule of custom is proved on a 
particular po nt that point must be deaded accord ng to 
personal Jaw i^Bhide J ) KhaN Gul KHaN » 

KaRAM NiSHan 18910 851 = 13 el 117= 

42PLE 14 = AIB 1940 Lab 172 
— (Pnnjab) — Customary dues — Village Mandauli 
— Rights of Rajput j » _ 

J>,*1939Dg,CoI 

vPacJab)— 
favour of kit wife— 

There is nothing 
District which preve 

dower of his wife during the subsistence of the marriage | property of their father and to remain i 
The customary right of the husband to make 
land m favour of bis wife on account of dower 

be disputed Csstom would obviously not sao • 

giftof this kind made for purpose * -* ' 

rightful heirs and the amount of lane Daughter! versus 

with theareumstances of the giver a Tehttl of District 

derations of some we ght m the eye < * 

Raiktd /) ChaNPIRf Farar Shah I Among Gujjars of Shakargarh Tehsil DisCrut 

18910 *" * -- - - * ''' matters of 

'Paojtb) “'»« ^»'*‘** 

iharcgven to he 

Col 491 DHARMONf Kan bINCH IttbLU I ^ .1“*"** *-10Lab 436 

12 BL 323 — — “»Piinjab)— .r«fr/r«#w— versus talla 

(Ponjab)-^iaw/ . am—Appheaiihty terali-Jati of Taksil Thaiusar /Carnal DiHriet 

n t A M 1. v« ^ I ^ I Among lats ofTahsil Tbanesar Karnal District 


MaNaK Ckand a IB 1940 Lab. 392 

—I— (Panjabi— Riwa| 1 am — Conitruelton — 
fereme to anceetral property 

In the absence ot a clear statement to the contrary 
• questio IS ' and answers in the nwe/ / am should be , 
Uken to refer to ancestral properly only Hence the j 
question and answer 40 of the riMii i am of Ambala j 


“ I ,'b')—Sueeiiiion — Sitter — Brahma u of 

I raiamp ir, a angra Dittnel 

Brahmans of Talampur tahsit in Kangra D strict are 
governed by custom and not by H ndu law and under 
Cusiomary law of Palampur a sister is an heir in the 
absence of collaterals and has letut ttatidi to sue as next 
reversioner (Sale /) TaRA MaNI f KISHEN DeVJ 
186 ZO 771=AIB 1940 Lab 83 

rp I . S.V <Ctrrri /m — V trrt mnrr A — 


(PgPiab)— Succession Batadar ion— Jalaps XAUiuatton—Pmerief—Sayyadi of /hang dutrtet 
See 1939 Dig Col 492 SaRDAR KKAN v MD Vox Dih Mohammad, J —Kmotte Sayyads of Jbang 


AKRAMKHAs 18510 891=12BL.S36 

— — (Paajab)— .y«i'frrri«»— Ctf/wat/r 


distr ct unmarried s sters succeed till marriage and (he r 
estate Is therefore limited and not absolute An nn* 


at naufaitmai 
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CCTTOM 

— — Jf »/ — ■<“ '•••I AVj-»b I 

,'Cm «bAA«« r«iw 

Th»»f l> f*** rw r»» » r T( 0 • )'«t' »l« •! 0» 
f* » i. 

IJ# t *■' f»»n 't k •»! <.*'/•/ 

/-. »./ /) At ;l M.ji , »ir* » H»X 

ifs 1C fs- 1'' r.L fi-iir Ln ro- 

A t n IPtO Lkb tPP 

rr-t-U'''. «. >• ./y r»*l 

• .Wj ». | r-^- ’.-‘-r.* 

• .»n>B )i1* \ U 

l.rr, Tt.-it 1. X'}>7 |1( Ol iH MAIIA 

» »JIU t r \ tH » t >ik»4|l<« »• A I to 

1P91C l£3>13n>t ill 

— /fit t^, ft 4 (B 

t trt , 4 -> b>/A -// 4H,I 1(1 , k K„.t If 

Jfllf 4 » [it — Vstflfft'l •!} 

» rt C> » ikt^Tv-ft ' • i J"j»t -vIj? 1»»* ^tanjfa k 
dwlif* tnn 1h»t O'-* it toiirtfHm (vtikin 

JkPBfiJkTrirk C'* t>f iXri ' »« l*» 

*■» Ijm-W c-f O. r| t‘.t k«-n»tlf 

• \ 3m-»tT» • (Itl »««» I'"*' ir*1»tSrt iJt 

•rr«W<>»« «...m at <( )r*t« il«ti l<t!O»t0>« 
ft ilm T J h B»U’ ' • rtttiMB Oil rttry tr»l*«-rt 

latlifinca' •*» 1 Jirutf <| Oekatitn'X.f 

ivrrpctf kl-ne «rd tUt ll •»« pnV • f1 

contract l»f*rcn 0 t pinif* cf>ncTTti«*t an't k« ikcb t! t 
»6i* »ai not na fitkl-a* 1 b (/'»■/•/ /) CA'rt 

lA«1<|r JAUXA Ifltc eSl-lSftA 131- 
iPioAWB mc)ao»isioA.iBj 315- 

19I011D llO-ATtl 10I0AIL313 

n // tauf tf (4m4tf 

-lUtJut 

t\hCT* nl h ccfcrttice 10 t prtip VthomcJan fin I 
Id AJmrr a rarom ct «i Jiiion cf On «1<-i from Inlxili 
ancc irai act ep It «a< I < d 0 at tl vat 
cr mar; pilne!;lei cf the Oanat and Oat aniitonKt 
that kind Rittl l)« thorn to t« an i-it rciionaUetrt 
htariaUc II «st fartlcr I dJ ll at lh« n'tom aOrstP * 
rai neither ancient, net teaxmaUe and iVatthemerr 
fact that frmalea had Urn depilied cf thetr llchifil 
ahare of inheritanct prorlded no proof Oat ferh cotlrm 
eiltted (Djuti) SiitR MOiiAllMAn r KtiMILUL 
UaHuav lOIOAMIr-JlS 

——ytlUiir—fiifmintt 

A eatiom rneit !;« ntaUlthrd lobe indent and in- 
variable Ixfore lecil rrer ■• * ' I •’*■* 

(TAomat Cf a»J 

ARBARI. ■■ • 

12 E 0 


DAfilAOES— Meaiure of— Mailer and leivani— I 
Urontfat diimlual of lervant— Damage*— AtJOMmenI | 
— Prlndptei Stt ’ ■ 

rtf DISMISSAL. a 

DANOEEOUS 1 ' 

(Ditnd 32— Je*/ ■ ■ 

ttJr/ If Ait—BurdtH tf frfff—Aeemtd /fund In fat- I 
4 1 ! /m f,f ft un—Bf t> IdtHte t/ imtort fratii f/tunAerf I 


the fact of Import cannot be presumed from mere poe 
lesilon of the dangerous drug N\ here all that 1* prored 
that a certain amount of crude opium was found in the 
poi ei'ion of the accused, but there Is no evidence to 


DnSTOn AKD CEEDITOE. 

till !<* k'tetTlr *1* ti eg fro*i any* 

• V«v« el>* It rkr*<4 t<* p<«te*e ] list lie aetevtd li* 

ar; e |k te« ; » 1 rf a djenecr* drag 

I* f*enr« |v frvttKttd «n‘Vr fl I) («) «f the 
l»»er»*ivk* tWn Art r»*ee»*|'io»i eaee*M l» rtleti 
t»r»yl f f IJ* ffrrt rf f*tH rkvii fn to rak* ap an 
rB»«.e \Ht44in C /eWferr*#./) llar.rttliA* 
tiATAL tf|t-ta r ruMPoa 8irall*T 876 

P 22»Vt;* and t*ec‘— I ifvafryrc-ei andet— 
tfeaf r»el in I'ertr e rJpecrfef Ifrpnrl— lefertnca 
f cm nest (v^kni. A— :t >v<ti<et Stt liA^OrtOtS 
tlktra ACT. I) («) AM* 12 81 ratX.T. 876 

DEBTOR A2;D cnEDITOn-,<irfp,-ir.r tf tariff 
tf ^tftrtmA -fkrr tf attiffr 

— •// itmftft^ 

TV*r can hr no oat and oat a<>lgnme-1 of part of a 
Aft* •tlfr'kt l*e vrtrvi cr atkper«V**g“y»fil cf |S» 
e estr;l lnl*e *cT»e Ihitlhe i*»l(:peeMaj in 
e*;*!*; I* l-vkH apret a* a Jlntctedlre «ilh the 
k>,.|nB* 2s>fa*a»*r i; <»'» }iM iw'lfoe tor hit 
part <f a 0*M ll nrf ftevprtert a sail t; an atngnte 
< t piri r>t a d«l4 I* fait ererpnee I •hm the a«lgrr“enl 
I* (Kk Jr •iikcal lie eerunt or ktlncnlrdperrenl of the 
^•e♦«« ( IJ/hfm J) MOIIAt IJI Oil rAHKASH r 

)iil.a Ibx tlaiBAsn fjiU 1B9XO 133» 

13 E L. C8» 13 rjiXL 80S-A X S 1010 Lah. 8T9 
— /.'Kif dtl t—'tifi/nmenl cf fart ff debt— 
Sill ty eiiii'itf for fbf fart e/iijnrd t' Aim— 
iftfmrtmef r/ifY 

A aoit for a portion ef a Jell lointlv ovrreil 
I r vatrmn perrom it not mamUitulIe ll maVea 
nn tlrlTfrtrec that the pLtmtilT l««m« a joint 
oaener of the debt by auicnment, and wat rot 
orij^nally a joint owner Such a ditlinction Ii 
olrvimnly aupcrfina! MrfdiTOn, / ) Tthst 
Ram Nailu t Ciam Ciiavd Ama» .Nahi 

167 IC S07sIZ KL 461=41 PLR 88S= 

A 1 R 1940 Lah 96. 
— — r<jrmmf of dthl fa crrditor bv third fer~ 
amt cn bfM/ of rfrtfar — .yurf by crtditor oijainti 
dtbtor for jamt dtbt—Dteree ogauul rfrbfor— 
Itfhter comftUtd to fay amount by legal fro- 
ten — yuif by dtbtor to rttoxtr amount — Jl/ocn- 
tamahiUly 

If money haa been obtained at the result of a 
Bffwff tieriveen the partict, if such be not i 
decree, then a subseijaenf suit to 
atk that money cannot succeed 
rntidcralions would anse if the par- 
ies t dvi cutnpromised and the compromise had 
been imlitced by the fraud of the person who 
the benefit under the compromise In 
ase the compromise ccAild be set aside 

• the decree based upon it Where 

C IS paid his dues on hand- 
iiuit. uy D on behalf of /i, the executant of the 
hand note but in spite of the payment, C brings 
• * ’ ecovery of the same money 

■ ■ against A, whose defence 

• led by legal process to pay 
• ■ cannot subsequently bnng 

ecovery of the money paid 
■ . C J and Foal Ah. J ) 

• • ■ • Bansropan RAsr 

■ * • ^ BR 858=13 RP 126= 

AIR 1940 Pat 1, 

“ Dace o! le- payment— Negotiable Instrument 
1938 Dig, Col 622 Dai^Ukh Nathsiali 
Lal I lb (1910) 
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DECREE— Adjustment and satisfaction — Decree 
for specific amount as against two persons and 
for costs as against those and another — Receipt 
of amounts towards decree — If goes towards 
reduction of costs also or only amount of decree 
without costs — Rule — ^Right of decree-holder 
See C P Code, O 21, R 2 

50 L W. 908 

■ ■ ' 'AmenUment ex parte, «/ crdtrt—/f ftrinutiNe 
Once having passed an order, which is also carried 
out, the officer passing the order, is incoeipetent to 
amend his own order It is not open to a Conit to alter 
ex Parte its own previous order {_Harper, SM and 
Sathe, J.y'' 


tn appeal. 

When a decree IS assigned what is transferred is not 
the decree 
the decree 
of a decree 

decree pass . •• 

Ram kum ■ ■ . ■ • . 


DECSRIS. 

and Lodge, JJ") RAJENPBA KiSHOBZ BaSU ROt t 
Kumar promotha Nath rov. 72 C li J. 49 
. — Construction— Charge decree— Suit for posses 
Sion by vendee — Decree declaring charge on pro 
per^ for unpaid purchase money In favour of defendant 
and directing plaintiff to pay unpaid purchase money to 
defendant within time fixed— In default vendor given 
right to bring property for sale— If personal deaee 
against vendee — Vendor’s right to proceed against other 
property of vendee without getting personal decree 
afresh See C. P. CODE, 0. 3-1. R. 4 43 Bom LJi. 592. 
— — Conslfoctioa — Costs— Liability for— Suit on 

u,!. t» _v _ , .t . ts—Absence of 

. rlend— Liability 

'S MULCHAND 
I- '•=12E^ 2Se. 

• • • teejtioM of land 

I ^Judgment debtor net ordered to remaie elruelnrei 
decree- 


that the 
suit by 


Riinuieriai aci. As O JU, H. A L. K Code. »< 
that the decree shall bear the date on which 
ment is pronounced, tbs decree must in the eye • 
presumed to have come into existence on the 


• ■ • • .* ■ • 'ft), 

I AttaeAment and tale of-—fPAat paitee—Pur. 

ehase of original deeree after co’i/!rniation and 
variation in apPeal~Rightt of pnreiaier—Sight to 
benefit of variation— Mirger-^Rule ef—Ltmitationt. 

It is evident that when a person purchases a decree 
at a sale in exScuCion, be in fact purchases the right. 


e . _ L iijoi, 

removed 
e right of 
le decree- 
(..Mitter 
• Rawsaw 

. -I ’CO Ti- 

ro C.LJ.e9S*°AZR 1940 Cal 1S7. 

— Construction — Instalment decree— Charge on im- 

moveable property with right to recover amount out of 
property charged in case of default In payment of 
instalment — If money decree — Personal liability of 
defendaol— If and when arises. See REGISTRATION 
ACr.S l?(l)(el. 41 Bom LB 1113 


> costs of appeal. 
ViSHVANAin r. 

:B 298. 

i cost/' 

thedecresof - . < . _ mts^lf 

appeal {.liar- • . • . , • , • nde of 

V jACESHWa 


mance. The purchaser of the decree cannot, however, ) 1039 d,™ q^I 495 YaDAV 

be entitled to s--**-- 

made by the a ■ . ■ 


ment, ^ ' I appear separately, all the defendants aie entitled to 

If a deerreas drawn up It ambiguous, the executing I their co«t« s»p3ralely under such an order. Both Inihe 
‘Court can look to the lermi of the iudgtnent. (A/l/z/w W.ofussil and on the appellate side of the Bombay High 
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DSCBEB 


I}ECS££ 


order expressed in terms Wt (or appeal) there is no deaee which can be executed by the parties 
dismissed wuh costs ’ ^ 

appellant is to pay all , 

Costs as taxed and no 
ior all i^eaumj/u C 
DUAR BSLItRtSHNA 


- ■ ‘C«ftttru(lt«n~Skil an frammatf nett — Au»tk 
*»rw/ ef land infort tudtmettt ~~ Camprtmite dttrtt 

ereahngchjrft on land oHd dtruhnf dtftndaHliap^y 

4H iHiulmtHtt—Pravinon far tah af land threugk 
Ca^rl iH dtfauit—Dlftndant txtmpud tram ptrtanal ' 
iiahilily~-£/fect of~Detrtt nal rapttertj and ktnte tn ' ' 
alftctive for iharge—ExteutiaH hy aHatkmmt and talt 

ef land—PirmtSiibiltty 

In a suit on a promissory note, certain land tvas at- 
tached befoie judgment Later there was a compromise 
decree by which the defendant was to pay the pfaioiiff 


shon d recover the whole of the amount 
due by sale through Court of the la 
charged The decree further provided 
dant was not personaJly liable for the o 
was not registered as required by S 
Registration Act, and hence was ina< 
dence for the porpo*e of reading It as ( 
-of land 

Afr/i, (r) that though the decree 
forced as a mortgage decree, by rea 


DHIM MaL MURARI LaLv Kundan lal 

1S8Z0 614»22RA 426-AZB 1940AU 107. 

Right to execute—^rirawi decre^-Leal owner’s 
light to execute Stt C P Code, S 2 (3) and O 21, 
R 10 21 Pat I, T 146 

SeU\»9 <ts^ie—EStei—Swt as agaxnst A, 

B aud C dismissed tftit decreed apatnst D ex 
parte — Relnal ordered on motion of D— A, B and 
C not parties to motion — Sint decreed against all 
on retrtal—Decree, if binding on A, B and C 
A smt for rent was dismissed as against A, B 
and C Ai D had not filed a written statement 
the suit was decreed as against him ex parte 
From this ex parte decree D filed a moDon 


-Ef,,, .r-I, . - ■ 

lui—Faltity of tlatm — If and 
mtttic and foreign fudgmentt 

innot be reopened where the 
I that judgment had been given 
I be false by the plaintiS That 
eans that the adjudication was 
ining on perjured evidence the 
i fact a false one. The piinaple 
, iich Is the cardinal principle 

forum would then have no 
a domestic judgment falsity of 
■ the material facts only in a 

■kiUty of final decree I hmiiey uau w ca--- . 1 luiely, where the judgment was 

Where an appeal is brought from a preUminary decree j ea tx parte one, where no summons had been serred and 

before the final decree is passed, such appeal 1 $ com I the direct proof falls short of actual sappewaion of sam- 
■ ' — c»f (tiK I mMnx. n the Claim on which decree ww* 

. . ■ that wowld the ^ 
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wider in terms than what would be applicable lo domes 
tic judgments The rule of ret /uJicala cannot be 
invoked m the case of a foreign judgment as u is regard* 
ed not gua judgment but only as a jural act by which an 
independent obligation is created This fact distingui 
shes a foreign judgment from a domestic one and pre* 



—■ - — SeUing aside — d-raud—d/ature at froof 1 

A plaintiff IS not entitled to have a decree against 
him set aside on the ground that it had been iraodu^ 
lently obtained merely by reason of the fact that the 


SEED 

Validitj*— Decree against major treating him as 

minoi— *If null ty LIMITATION ACT, AKT 9'. 

21 Pat L T 269 

Valtdtty~-Estale of pJamhg and defendant 

IK hands of common manager of encumbered es- 
tates — Both plamtiff and defendant represented 
' - - - Sr — Effect on validity of decree — 

f an elementary rule of procedure 
individual even in different capa- 
both a plaintiff and defendant to 
me action But it is only a rule 
of procedure and not a rule of junsiiction 
This, hosvevcr, does not apply to the case of a 
suit by a person against another, both of whose 
estates are placed m the hands of a common 
manager under the Chota Nagpur Encumbered 
Estates Act, and the decree m such a suit can 
not be said to be a nullity on that account The 
fact that the same manager represents both the 


-■>M •StlliHf aside — fraud — Nen sertnee ef 
sumssimt 

Mere non*service of summons is in the absence of 
fraud not sufficient to «uppnrt a subsequent soit to set 
aside an e* parte decree {.Khundkar, J ) RaMESH , 
Chandra Das v NATiOhAi. tobacco Co opi 
India Ltd 44CWk 999*>aiB 19iOOai 5S6 i 
■ SetUsiZ aside— Fraud^^frae/ rejuiredSup- j 
tressien and nm sertire ef summans— Effete af. I 


there is no suggestion of any prejudice being 
caused to any of the parties (.Eazl Ah and 
Dhavte // ) Lal TiRAtuNATa S*hi Deo v 
Lal MirTUNjOYA Nat« Sabi Deo 

6 B R 98=185 I C 79=12 R P 295= 
21 PatLT 645=AIR 1940 Pat 153- 


-- Vatidilj— Fraud— Party kept in ignorance about 

proceedings which end in decree See 1939 Dig , Cot 


case of ex parte decrees when the defendant had never j ot 


ire iViV Dig t-cl Hva. 
A IB 1910 Pat 69 
iger's Tight to impugn 
UDKA £ai V &MK1 Deo- 


from placing his case before the Court Mere non I I Ii E (1910) Nag 94. 

_ 7 J n . t .1 r -.— -..I ^nanane 

, • toie ene 

t trouble 
conduct 
• nmtdsatr 


decrees where the 
appeared m the earlii 
must be one exiraneo 


liirgaliocT 

mauling 

for your 
arty and 

upon ihe 
U--oiaie transfer 
e bun a present 
rrords of transfer 
■ rfcht on the 


Dig, Col 497 MaHani CHtNERA r RaMJAN A« — — Constniction — Annuity — Annuity In favour of 

IPOIC 218-JSBJ> 285»6SB 920- danghter and her JineaJ descendants — i>ome of lineal 
2lPatI,T 1030-AXE lOlOPat 243 descendants djing without leaving lineal de*cendant»— 
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T)i(ir tbatH, (f revttt to grantor. Stf 1939 Dig , Col. , 
500. ivQtisH Chandra CiiAunnuRY r troiuU-^ 
ChwDRAS^NYAt 187 1 0.33' ' - 

ALTi 

•CcnsIrMCtifn — Assi[nmenl i ■ , 

— If fetsu frtftrtj ■■ 

*f ineone aiseiuttlf anj /tr ittr—/. 

ttuU. 

It U well ((tU«d in the cA<e o( bequests (hat a gilt of I 


loj I C. 

iglOA\9.B (nO1300-AIE J910A11 S63. 

- ,■ 'a/ title 

• • * aids on behalf of 

• . . 'he vendor hereby 

• . • ■ . •premises hereby 

• • • ■ ■ to and upon and 

• • . ■ profits received 

. • ■ by the said A* . 

. ■ . in iros* for him# 

I s-'T # A” . . . .and every person 

, . for him mil, at ihecost of 

• • am*, execute and do every 
. • • y for the further or more 

perfectly assuilng the aaid preml'es to the purchasers., 
(heir heirs or assigns as by tbeis shall be reasonably 
reqult«r*. It nas Ar/dibat the srords constitute an 
express covenant of warranty of title tn the deed itself.. 

r* *" * '-I » - rr . ry MAyiSlNOHp. 

• % S (0 0.) 471- 

• • •• • 1910 0 A. 1060 

elien—y/ tan tc 


CAailtrii^J — It is an accepted rule of construction I perfectly assmlng the aaid premi>es to the purchasers., 
that an al^oluie grant of the income of ao estate pa^'cs | their heirs or assigns as by them shall be reasonably 
the estate itsell In the case of a minine lease if the I requltetT*. It nas Ar/dlbat the srords consiituie an 
inconje of such property Is assigned absolutely and for (express covenant of warranty of title tn the deed itself., 
ever, nothing IS left to the aasigne *" >».r » - rr , MANSlNOHt', 

passes to the assignor. {Fatl .y • • ■ % E (0 0.) 471- 

/voTi FraSap Singh Deo • • . **..>,”• 19100A.1060 

SEDDON, 18 r.t. 133-1 :• . • : ^ 

I ■ — Ct?BSttwction*"Bonndanes and ar ' 

ence betvreen->Ruie, Set 1939 Dig . Col 
ALI V AuiR AU M£AI<. 183 1 0 611- 
— ConsttuCtiQtf— Boundaries and are 

paney—)Nhicb to prevail. See i930 Dii <■ 

KAJLUNaIDU* MFR. MaUK. 18 

•CaitsInteiien^Charfe. 

No particular form of words is necesver) loiioei 

' • ' ■ ’* *• -J •- I « .z' .4 ff iraMatUan—tf tan it 

* a * ,• ible, as a matter of construction. 

■ ' ' • * of a transaction contained in a 

■ " t t • •• • ’ stance and give eRect to it ac- 

Censtrwfitow — CAarfc—Uftummt ir »ia»a wr <•/ J wording to the intention of ihe turtles, but it is a diffe- 
nani tor breter duckarft of iuntt | rent thing to Ignore the form in which the parties have 


missal death Or otherwise, the Bank should leconv^ I and bts wile till death, and ineieatier lo go lo luined 
the house to him. (penon absolutely— Declaration that he will not incur 

• . • -- e. I ,fj|| cir gift See 1939 Dig, 

■ ■ *. •- Veerabhadrayya f. Seethamsia. 

. • • . • ■ • A IE. 1910 UxA. 236. 

■ ' ' ' ointneeiian~/iileniini~//iti> to it gr/lrrrrf— 

■ ■ • - ■ • , Court— Language of Jeeif to it taken at a 


V. D. 1940—36 



5% 


564 


THE YEARLY DIGEST, 1940 


MED, 

NAKAYANA» RaMACHANDRA RAO. 

ISMysLJ 196*=45My8. H.0E.109. 
——Constraciion— Intention of parties — Asc“rWtn- 
ment — Surrounding circumstances — Law gomniog 
parties — Value of. Se/ 1939 Dig . Col 501. MAHA- 
RAJAH OF V£nkatag/r: c'. Ram Rajeswara Rao. i 
189 I C 123>=J3BM.144.| 
■■ ' Censtrucuon— Lease or tastmtnl — JCahuhot \ 

giving right of postage ever land 

The difference between a lease and an easement is; 
scell defined. Ry a lease the owner of land retains bis I 


D£ED 

I In order to ascertain the real character of a document 
> one has to look to the terms of the deed, and the des- 
cription of the document given by the executant cannot 
be an infallible guide {Jgbal Ahmad and Verma, JJ.) 

I Ramuan Lal V. Rachunath Shamlar 

1940OA 1167=1910AW.B.(HCf.)572 
—Construction — Recitals — Value — Old transac- 
tion. See Mortgage— RECITALS 1940 a l J. 479. 
—“ConstruettOH-^RsiIes at to — Intention of party . 

It IS entirely wrong for a Court to interpret a document 
in a particular way because some one taking under it 

the 

di 

f) 


17. 

eel 


therefore, not a lease, but merely seeks to cieate an 
easement m favour of the grantee. (Sen, /) HaRAM 
Chandra Mukho Padhya p Shyama Charani 
ChakrabarTY 19010 483ai3SC 166° 

710LJ. 248°AIB 1940 Cal 447 . 
—^ConstruttioH— Least or tale— Coal mining leate\ 
and iah of coat land — Onlinetion 

One of the essential points of distinction between a 
ittiDing leaseand a sate of coal land is that while m a 
mining lease the lessor has the right of rerersion, there 
IS 1)0 such right of reversion in a sale. Another point 


[ It Is a settled rule of construction that if they are 
I wotds in a document, which adequately and with suffi- 
cient certainty define the interest that is to be conveyed, 

I the addition of an erroneous description would not 
I vitiate It (A/uihenea, /.) KhOLNA LOAN CO . LTD. 
V TaRaPada B0S£ 44 0 W N 783 

— -—Conttruclien^Kulet— Literal eontlrnth^ 

Deed* and contracts of the people of India ought to be 
! liberally construed. The form of expression, the literal 
$eD<e. IS not to be regarded so much as the real raeauing 
of ibe parties which the transaction discloses. 

’'^RAJP. GOBURAM 

1940 Marl B 74(01v) 
— Sole of esHiHt- 
•. decree for costs end «ej»»e 

• r costs and mesne profits^If 


w/ioit iu munnv . 

It is a well recognised rule of cmstruction ofdocu 
snents that they must be construed as a whole, that 
every part of the documents must receive attention and 
that the intention should be gathered from tbe whole 
context of the instrument so as to make one entire and 
consistent construction of the whole (l^tyegt, /.) 
GaNPATDAS V IIARIVALLABH 1940 W .1 J 601 
■ Construttion—Principlts— Intention of parttet 
—Duty of Court to arterlain— Reference to preeedentr— 
Value of. 


A I B 1940 Fat. 612. 
— — — CoDStioction— pomsha Santhathi — Hindu Im- 
partible estate— Settlement deed— Provision for pay- 
ment of maintenance allowance to junior members for 
life and after their death to Iheir Puiusha Santbalfai— 
Illegitimate sons — If entitled to claim as Purusha 


ency of a suit by a lady for 
ndary property, the lady ««• 
peftous agreeaeot with a 
iiiiiu peisuii v.ueieby it was agreed that the 
latter should bear ali the costs of the litigation 
and should receive m return half of the zamin- 
dari properly The lady got a decree for the 
xamindari property with aesne profits and costs. 
In accordance with the agreement, a sale-deed 
was executed which provided that "the half share 
in the zamindari together with all zamindan 
rights appertaining thereto masewa the decree 
for costs and mesne profits have been transfer- 
red". 

-- •» .« . «i , • _ » , .. implied 

• ■ ■ mesne 

. .... . . mesne 

■ ■ ■ zamin- 

. . ■ ■ Hai.. 

• ■ ■ 141= 

A.i.x^. is>4u Pat. 3. 
— —ConitruttiBH—Sale of share m parent 'palli'— 
If enfailt transfer of proportionate share ef'shamslai 
PattsI 

TVhere a sate deed transferring ihe half share of the 
vendors stated that they were traR<ferring the half share 
Inthe’patti with all Ibe external and internal rights 
... . that 

• . . • . • . res 

. . . . . and 
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Deed. t defenob or india bulbs (me), e. 34. 

1910 OA 8Sl«il910ED 4l5>13 B 0.168** |vn|ess the; conQicted with Ilinda or Mahomedan 


Would purchase for tame amount— Greater part of pro- | 
pertj left tn handr of vendor fvr rent— Inference of | 
mortgage — If justified 3Ve 1939 Dig , Col 503. 
CULABCHAND KAYCHAKO t NARA^AV MOTIIUM. 

186 LC S07“12EB 317 -A IE 1910 pom 1. 
- -CcHSlrueli^>f—Sett//i’it»l f will ] 

If a document executed by a father tn favour of bit ^ 


Pig.Cd. 505 JaNARDAN PAVIDA V Prandhan 
Das. 190IC. 377=7 B E. 20 = 13E P. 193- 
AJ.B 1910 Fat. 215 
Rutlalt — Value ef—lf prima facie evidtitie 
ataimii exetutint—Execuifen ef deed Bf guardian get 
Bekal/ «f mner— Effect af. 

Kecttalt ifl a deed are pnma facte evidence against 




bi>} Maharajah ut ViNKAiAijiKi c. kaja ivAjts- 
Wara Rao 189 10 123=13 EM. 144 

* - Material elteraiian— - • 

iain of Suit— Suit, if hjBJe 

Where the alteration whic ■ 
been made by the plaintiff i 
basis of which the suit has 
entry relating to repayment, 
dismissed. (_Dtn Mahimed, 

Ram 

42 P.L E If 

— — ~Mat*ria1 alteration— Effect— Document originally 
constituting conditional promise to pav— Alteration by 
p'aintllt by cutting o9 part and maVing it ancondi 


decree, but no sale baa resulted In execution thereof, 
tbe Court may re form the mortgage deed and the 


DEFBNCB OP INDIA OBDINANOB (V OF 
1939), B 34 {fal—SeePe—ProfUertng — if effenee — 
Presudmal aet~-If inctudei profiteering 

linance Is not 
IS not intended 


'9).E 34 (6) 

■ iideralioni. 
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SEFENCE or INDIA RULES (1939), B SI 


i tiuiuiti, c.y j 


CHANDRA Bh‘" “ 
1910/ 


B 34 (6) (e) — S^eeeA, tf amounli to 'pretuJieioI 
act’ —IntenUon—Hovj to be astertamed 

Where the question to be decided Is vrhether a parti 
cular speech amounted to a 'prejudic > 
tion of the accused has to be fathered 
as a whole and not from worrls and 
here and there. {Thomai, C./) C 

Saran Singh v Emperor 

1910A crc m^igiOAW 
1940 OLB 693 = 4lCrtJ 927=J 
= 1910 0 A 830=AIB 

B 34 (6). (g) and (h)— 

Tradermereaung price of dkotin > 
Offinet~Clothnf net notified at etsiM 
Effect ef 

The increase by a merchant or trade 
dhoties by about lO per cent is not an act likely to cause 


I DBKKHAN AOBI. BELlBr AOI ( 1879 ), 8. 22 

*5 "■* '1' ” ' ' ' -Charge of sellings 

• ■ . • • t. above the prtte 

la be Proved for 

OOHVuliOn, 

'' *• • . o« 't' .fthe Defence of India 

Government Notifica- 
• department of having 

I irice more than 20 per 
, —9—1939, the prose- 

1 cntors, in order to make out the offence, have to prove 
(1) Chat they purchased the article at a particular price 
from the accused, (2) the price that prevailed on 


\egneutturnti — Proviuen for payment ef prteeiie 
vendor for reeovery off 
• . rme ef agreement— Ad- 

1 purchase sgricultutal 
eing to pay the price in 

' to pay the Instalmenta,. 

ver back possession of 

commoaic) witnm me meaning of U. 34 Ci). Hence the | the lands the agrlcultuiisis are not entitled to adduce 
inereaMPg of the price of dhoties cannot be held to be an I ^ral evidence under S. 10*A of the Dekkhan Agricul- 
offence under U 34 (6) (.Agar- '• ' v-cr,.* .. i .. .u . 

KEoiA V Emperor 187 I * 

21FatLT 273-41 OiLJ * 

1940PWN 458- ' ‘ * 

^B 38(1) (t-y-Charge ef 

te filtert—Cetnisaiue en report ef 

pettHcy ef Court to iate—Cemp/a • • . 

authority of provincial Gcvernme • 

P.Coii.S,Vi(i—S<tte I ■ 


cognizance of the offence on the report In smlingofa 
public servant as required by K 130 (1) of the Roles. 
It IS not necessary that a complaint should be made 
order of or under the authority of the Provincial Govern- 
ment as required by S. 196, Cr P. Code (Laithmana 
Pao. Jf^ RA'tANUJA AIYaN* AR, //» e-r 

1940 MWN. 1241-621.W 773= 
(1910) 2 AI J. 830. 


•-"Z— Applicability — Suit en mortgage — 
w/ agncuflurtte at time ef freliminorg 
tegiienl arguit'tien of itatut before final 
decree—Rnht ta e/aim relief. 

In order that a suit may be one against an agtleur- 
Inrist it IS not necessary that he should be one when the 
ODit IS instituted. It is sufficient If he is an agrhultnrut 
at any time during the pendency of the suit when the 
question of status falls to be determined. Therefore the 
ciefendant in a suit on a mortgage who was not an agri- 
I cnitniist on the dale of the preliminary decree, but who- 
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PEKKUANAOBI RELIEF ACT (1870), S 63 A*! DIVORCE ACT (1860), 8 10 
Under S 22oflbe D*kkhan AgricvItprUtt* Relief | A person cannot be said to reside at a place n here he 
Act, the material date for the determination of the j spends^ onlyaday ortwo^when he hat got a fixed place 


nvOROE Sttahf Indian and Colonial Di* 

VORCH JUKISDICTION ACT 
" — Alimony — Absence of Junr tl eatla daose 
in the deeree—Sabseqaent Bnchasiity— If a ground for 
sAryine decree 1939 Dig Col 537 CHANDLER 
V CHANDLER I L£ (1939) AU 819- 

18SIO 831 -12 BA SS8 
'■ •C«tU of wf* fir if tituld 

fay foi^Difaull in faymtnt^prattJure 

Where a husband seeks dissolution of the marnage 00 
the groand of the wife's adoI(« • • 

tiarily be allowed costs from b * * 

to defend herself upon the , 
speaal reasons to the centrar 

eoch payment is made but the * 


Subttyuent ftttUen ftr diiielulipn »f marriagt en 
tamt graundi—Camptitniy—Freih evidinet of aduUery 
aUne m luiiffuenl filitian—Su/fietoncy for dicrtung 
diiiolntitfi 

A wife petitioning for dissolotion of marriage is not 
In the absence of a fresh matrimonial offence, entitled to 
e decree for dissolotion of marriage open precisely the 
same groondi as those on which the obtained A Judicial 
separation previously The Courts cannot possibly conn 
lenantea peiiiioner who had material for dlssolBtion, 


■^f Period— Praehee 

In cases coming onder the Indian and Colonial 
Divorce lonsdiciion Act when an orderis made for the 
'Castody of a minor child the order is not to be expressly 
limited In point of tine to any partlcalar peiiod 
(Siorpe jy Doris RovsTONe frederick^Rovs 
n'ON l940BasgL.B 674°*AIB 1910Baog 303 
DIVOBOB ACI fVI or 1889). 8 3 (2)(*) aoA 

(l)(d) — Dutrtet Judge— iftaning of-Pelition under 
-S' 32eflie i4el—Juriidietion 


I Manjula Bai r lANOjt Kao 

IL B- (1940) Mad 319-1040 MWN 601- 
61 L.W 142-AIB 1940 Mad 610- 
(1940)1M.LJ.Z10 
— ' mS 'ySetpo— Marriage under Buddhut lavr— 
paritet luiiefuent/y terfumg Ciriitiani—Pouer of 
Court to gram rthef. 

A maniage to be recognised as soeb by the Courts of 
a Chrisbaa country most be a voluntary union for life 
of one man with one woman to the exclusion of all 


-S 8 f_S)—/uriidietion—Partlet Monging to 
^nJ marryingat place tcitha turtsdielton of Court at 
Mangalore— Latt place of reudenee togetier—Haiteud 
Jeoiiug for Rangoon, tut Aanng no Prrd readtneO 
ikert tkougk employ'd Ikere—Junsdietion of Mangalore 
dlourttoen/irtainappliealien tytnfr 


Mya Ba and Dnntley JJ ; IfA U v KiV RAW CaSI 
1940BasgXB 417-186 1 0 775-12BX 288- 
AXB.1910Baag 67 (SB). 
- —S Vk— Hindu marrying Ckrtettenvi ft— Second 
uearriageteilk Hindu during tulnetnue of frit m 
nagr—If a ground for dtturee 
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DIVORCE ACT (18S9), S 10 I EASEMENTS ACT (1882), 8 16 

Where a Hinda after marrying a Christian wife and j wants the whole wall to be treated as a joint wall mast 
white (hat Christian wife is living, marries a Hindo wife t esiablish that there was a party wall m the beginning 


{Stane C J Gruer and Bsif, J J) MRS 
a- A S CHfTNAVis 189 1C 432 = 
1910NLJ 391=A.IE 1940 Na 
— — S 10 and Special Marnage Act . 

Sidiitien—Ordir for — Preil of mama 
precedent 



— .Sa. 19 and 10— Marriage between Mahomedan 
hcsband and Roman Catholic wife— Wifes con<ent 
obtained by fraud — Power of Court to annul marriage 
1939 Dig Col 509 TO AYKUT^ MO AVKOT 
186IC 593=12SC 486-AJE lo««e.-t w. 

' -8 86— Net income —Meaning Se • 

Col 509 A W LOSOe J A LOBO 18. it* 


Aia aaiuisuiu luJ. 
* _ ht — Enjoyment for le«ser than statn 

confer right of action against Ires- 
. >ig, Col 512 Madaroo KHAV n 

• • A III 1940 Oadh Ilf 

- aim — Assertion of personal claim 

precludes claim for ea«ement See 
• RaJLUNaIDUp ME.K MALAR 

186 LC 166=lZElf 187 
■ ■ —Right of way— Long Ti*er — Presumption of legal 
origin for the Tight See 1939 Dig Col 5l2 RA^f 
Kau V MUNNa LAL I LE (1939) AIJ 754 

i Right of way—^Ruilie pathtBaf^Dedieation— 

I r» /, » . ' ' 


For the acquisition of an easement along with other 
things it IS essential that the dominant owner most be a 
fixed or ascertained person or body of persons capable of 
acquiring the right Mhere theevidence shows that i 
Smdhisin general had been making ose of the land in 
question kttd that this Could not establish a sight of 


I 12 B E 208. 

■ -3 4 — Right of way — Tenant of one land— If can 

acquire upon another land of bis own Set 1939 Dig » 
Col Sl3 TAN SIT SHAN r UPONVUN 
' leiOBaDgLB 83 = 18510 605=12BE 208 
'■ —3 IS— Ea'ement of necessitj— What is See 


(IV) (C) AND (D) (1940) 2 MlkJ 656 that sp to that timelt mait have been enjojed for 

—'■Extinction— Unity of possessiori A*/ 1939 Dig 20 years and without interruption The peitod of enjoy 
Col 5l0 Tan Sit Shan p U Po NYUN. ment upto wuhm twoyears of the suit need not be a 


lull height Is not proved to be Joint TTieparC* ” 
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EASEMENTS ACT (1882). S. 16. 


I . • . •*. . 

• — 3 15 — RUht of way — Lon/; »■ • 

Sff 1939 Dig , Col 514 Rajlu 
Malak 186 LO . 

-S 18— Applicabihiy — Kighl 
■t a particular place — Owners of ca 


I EI.E0TEI01TyACT (1910), S 26 

“ i nt tharatttrStnking 

* • ■ * ■ onipound wall can be 

• ■ ■ lanent character within 

■ y) JAGAT SlNCUr. 

186 10.890= 

aoi 12 11.L 434-Al.E 1940 lib 18. 



p, Lonsdale— .4^ 

anna) ive iii/i4/itiiim~^tiuie at tuutm— , 

Relief— Atmird «/ damaget. i 

Under S 33 of the basements Act, any act of the 
defendant which aSects the ev dence * • 

enough to sustain an action by the plainti 
plaintiS does not suffer actual damage * 

thffrw t« a wrcinofn' act fn» uhi^V. B" aPt> • la 

IS based upon the 

principle that equity regards all that as done which 

1 ought to have been done, and ifthe defendant in an. 


-■ ‘deteromea ice doctrine- 
* * assistance in the case of a. 

• • .ere can be no valid agree. 

• ” HariPadaMUK. 

*. . . I ***:,*• 

: •• s 

^ S ^Z—Permiimn given t» loeal iadf ta atengy 1 

n . .. 0.81-73 CL J.144- 

‘i “ -A.I.S 1940 Cal. £54. 

* • • / »f pUmtif, 

■ • • • • fail until the plaIntiS 

* . ' within 12 }ears of the- 

' •• Serajuddin Sardar. 

1 A I.B. 1940 CaL 65i 


Singh p district Board. AatRiistB. 

186 10 890=12 BL 434=ALB 1940 Lab. X8. 

' -'-8 60— Licensee building works of permanent 

natur^Ueensor's right to reroke licet Ce. Stt 
License— Revocattov A.IJ1 lOlOLab 609. 

— 8 60— itcewrce •rtctmf v«rk$ cf trrmatunt 
•taturt^-Crentcr'i right ta rteettr land an payment »f 
tempensation. 

Where a person who has gieen his lai 
«e foreeriain purpose has giren him . •> 

that hewould notclaim the land so loi • ■ 

qaired for that purpose and on acting ■ i 

the licensee has erected works of perma 
grantor of the ticene Is not entitled to rtiotii iul uihi 
eren on payment of compensatioo because S.OT does not 
recognise any such exception. ^Bhtit, JACAT 
SivcH p District Board, auritsar. 

186LO.890-12BJ..A34»AXB.1940LAb 18. 


Luaigeosii me piu^.ij ... ...v.i o. ...e ueoe...«ie 
botders, it was held that the deed so far as It Intended 
to operate as a transfer of the properties to the Irustees- 
wasvoidin eiewof the provisians of S.9(2) cfthe 
Eledrtaty Act and that It was similaily roid In so far 
as U purported to create a mortgage but that it was- 
: valid in so far as it purported to create a charge which. 

; entitled the debenture-holdeis to rank as secured cre- 


I S. 26(5) aiidB. 81 (1) — Relaure acope— If 
mflict with each other. See i939 Di*., Col 5lA 
: BHACTATl w. EufXROR. 185 1 C. 606 = 

12 E3. £51-41 CrXJ 
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ELECXEICITYACT(1910),8 41 
■ -S 44 (b) — Construction — Works laid or con 
nscted— If to be also norks belonging to licensee Set 
1939 DiR , Co! 516 BHAGVatI v EMPEROR 

185 10 606-12 EB 251-41 CrIiJ 188 
BLEOTEIOITY EULES (1937), E 123— Who is 
liable to punishment under — Workman or supervisor 
1939 Die Col 517 llANS I10T2 » EMPEROR 
XLB (1940)A11 67-12EA. 370=41 CrLJ 230] 
*=185 10 709=AIR 1940 All. 6.' 


EVIDENCE 

It noald be an error to segregate the incidents and te^t 
their veracity In isolation (.A/r Jayakar ) NAND KiSH 
WARBUXv GOPalBox 18810 1 = 

12EP0 187=6B£ 636=21PatLT 519 = 


— >■> Burden of p'?o£ — Omis'ici^ pf party toprwloce 

* 'll?, Col 520. 
F State 

: J ■ . = 12Ei340 


hire in a country beyond the sea, he commits an I 
offence punishable under S 30 (^)read'mihS 25 (2) | 
(3) of the Emigration Act Assistance does not mean I 
merely either &aanaal assistance or entering into an I 
agreement to work for hire {Lakthmana kao J')' 


then ef decree 

t v/ .1..^ iLfU I lut H > e was a personal 
one „ 

Where certain properties are sold fn execution of a 
decree against an executor and the sale is subsequently 
attacked on the ground that the decrees are the personal 
decrees of the executor the onus i« on the ner«nn who 


«ntiy of name as transferee and to be included In lut of 
contributories— Sustainability — Right to rectification 
Set 1939 Dig , Col 5l9 Oakland PETBOLXUSt CO 



^VfDBNCB— ' ' 

Sedition case £ 

—NOTES OP SP 'I 

■ Admiisiii/i/f—I est—kslcvaat Pctnl e! time 

The relevant point of time in the proceedings at 
srbich the condition of admis«ibihty must be fulfilled it 
the time when it has to be admitted by the Court before 
terhich the evidence Is produced and relied on and not the 
moment when the case is deaded iGruer and Puramk 

y/) ■ • . V ■ 


mrnfi— k aiur o;, 

A person brought a suit for establishing that he was 
tthe adopted son of a dismissed Sirdar and as such enti- 
tled to succeed to the Sirdarship Xo evidence docu 
menu coming from official sources recording statements 


ncxion with a matter of local Interest, tir the appoml 
ment of a new Sirdar I 

Iltld, that the documents carried greatest possible 
weight and could not be dismissed as mere self asser \ 
tions {Lord Russsll of Klltcrwen 1 ARJUNO NAIKO ' 


In the matter of caste, certificates containing a per 
I son’s own statement as to bis caste to the officials eon*- 
I cemed by ahom they were issued and «ho hadnoneed 


I JJ ) Sharifa becaji f Court of Wards 
' A IB 1940 Lab 476 

I Commission etadencO’-ExpitHting portions of— 
Powers of Court 

It is possible that scandal-us and indecent matter 
iPieht hx. rxrs ...aH bw the t* »• Court from the evidence 
proves to be irrelevant 
in the judgment in the 
en recorded on commis- 
sion it must remain as such on the record If it is 
iiielevant or inadmissible, it will not aid in the deter 
mination of the case and should be neglected {Davits ) 
CIIOGA LAL V BHANWAR LaL MatKUR 

1910 A M L J 4 
set — Detisiosts lu— Value of sn civil 

Civil Court to rely on decisions in 
•• n deciding questions of title sn civil 
suits {Agarwala and A/ercdilA, JJ) HaRIRAK 

Prasad Singh r Janak dolari kuer 

21PatLT 878 

Cross examination of tame witness on behalf of 

dsfferent Parfus— Damaging statement against one party 


ne the witness with refer 
ikaekhpal Smgh and 
AP SiNGK r. CAISM 
CO 757-13 E A 119- 
)-AIE 1910 AU 353 
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EVIDENCE 


EVIDENCE ACT (1D72), B 13 


Declaratory luit I S 9 — Letting value of land— Evidence 

In a decUralor; swt the plaintiff most teiy on the ifTorded rtUirn or assessment of neighbouring 
strength of bis own case But the strength of the plain premises — AdmiS'ihilitj — Calcutta Miiniciiil Act 

tiff’s case must always be determined to a certain extent I b |27 AIR 1940 Cal 47 

■on the case of the defendant If the defendant piodoces [ -S 10 — htope ol— Co upiiai.>— Naiuie ot evid- 
in Court what is plainly a false claim to the properly tn j ence to be let In See 1939 Dig , Col 523 Emperor 
dispute, then if the plaintiff is able to produce any 1 1 . BIIOI.A NaTII 1 L.B| (1039) All 736 

reasonable case it should be preferred to that of the ' ■ ' S Statement by ce conspirator after com^ 
defendant (Dusi/r ) GuLaB CltAND ti BlRUA 1 pietion of eoniftracy—Aiimisubility 

1910 AM It J 36 I The words of S 10 are not capable of being widely 
' —JnJgmenli— Binding ebaraeter — Pertmt wt 1 constroed so as to include a statement made by one 
p titles to tuit I conspirator in the absence of the other with reference to 

Judgment in a redemption suit Is not • 

person who was not a parly to that suit ** •• • 

Ganessi Prasad V dwarka Prasad 

1 .:» • . . 

-■ Patta — If document of title— 1 - * . • • 

Government— Value of Set MaDR ■ • . ■ • ■ , 



In • 

receiving Illegal gratihcaiion tie cannot ue paiiisueu 
merely on suspicion and the charge has tobesabslan> 
riated by reliable evidence i/farfer S JIf and Sathe, 
J At) Sri Kau MlSRAz/ KslPEROR 

1910 BE 661 


when none but the employees could be witnesses to 
transaction In dispute \l'arma and AfanoAar •’ 
jj) Peoples CCM5PERAT1VK Dank ltd, Pa s 
I f shvam naraih eBB-Ysr-isoxc 2^«-> 
13BP 62-AIB lOlOPit 6Z0 
IVilnetl—Valiie of teilisnony—A'ervoutHeti tst the 
iosc—H can affect 

A witness's evidence should not be rejected merely 


• N CHBTTIAR V ZAMINDAR 

• AXB 1910 Mad 27S 

““ *1 • ’ tifl 147— /'irrf information 

besides its use as a 
e of evidence under 

• Act becomes when 

the meaning of S ll 

•' tains some evidential 

1 • • *. against by the author 

thereof {.Atakomed AKsnad Khan C / and Birds,/) 

RAisuDDiN V Government op Bhopal 

190 LO 322 

■ 8 13 — Cuilom of tale by ryot! of koaiei—Co/iei 

of lafideedt—‘Admiiiiiitito 

• * ■ ■ • . in a village 

■ s . ■ - houses In 

■ ■ I. ■ • - • I prove the 

• •"1 ■■ p*. ■•n evidence 

. . e 

s • . 4 - 

. . \ ■ I « 

{ -is:. . 1 ■ ■ 

I S 19‘~/iidtment not Inter parte»~-.4/*rrr/i 

' tility 

j A iudgment in a previous suit may be relevant under 
j S 13 of the Evidence Aa for establishing a particular 
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BLEOrBICITT ACT (1910), S 44. 

■ S 44 0)}— Construction— Works laid or c 


EMIGBATION ACT (VII OP 1922;, Sa 25 (2) (b) . 
And 30 iZ)~'Applnability — ' 
Where a person secures steamer tickets for certain | 
'labourers to enable them to depart b; land out of British | 
India so as to depart for the purpose of working for 
’hire in a country beyond the sea, be comniits an 
offence punishable under S 10 (3) read with S 25(2) 


1 BVTDBKCB. 

I il w<»ld be an error to segregate the incidents and test 
. 1.,. , t hr. r,. .fa;..) NANPKISH 

X lesio 

. .’IPatliT. S19«= 

... . 940O.LE. 331 = 

.■ *; =194l)OA 658-= 

. . : 40M,W.N.922 = 

: lopc 93(p.o>. 
party to produce 
See 1939 Hie, Col 520, 
SECRETARy OF STATE 

18610 45=12BI. 340 
'BurAtn of proof— 'Sale in execution of decree 
against executer—Allesatton that decree teas a pcnonol 


be«t eeJdepcft—Effect 
Mahomed Hussain p. 


Where certain properties are sold in eiecntlon of a 


«ntry of name as transferee and to be included in list of I 
contributories— Sustalnabinty-^Right to rectification. | 
See 1939 Dig , Col 519 OaRUAND PETROtxyai CO 
JiIadras, Ltd , ' 


In the matter of caste, certificates containing a per* 
son's one statetoent as to bis caste to (be eSaals con* 
cemed by whom they were issued and who hadnoneed 


aSVIDBtrOE- 

Seditioo case. £ 

—NOTES OR sp • 

-^^JJinissiiihfy—J est-Meievant pant^ et ume j jjy ShaRIJa BECAJI v 


Court of Wards 
VIE 1940 Lab. 475. 
Punging portiont of— 


mints— Vaiue of. ' 

A person brought a suit for establishing that he was i 
tthe adopted son of a dismissed Sirdar and as such enti- 
tled to succeed to the Sirdarship In evidence dod 
dents coming from official sources recording statements 


//r/y, that the documents carried greatest possible J 


recorded on commls' 
Sion it mo't remain as such on the record If it is 
, irtelexant or inadmissible, it will not aid in the deter 
minatioo of the case and should be neglected {Dnies ) 
CHOCA LAt BHANWAR lAL MATHUR 

1940 A Mil 7. 4. 

• —Cnmtitalcam—Dtciiiont tH—Vatue of in etitl 

' is wrong for a Civil Court to rely on decisions in 
nal Cases when deciding questions of title in civil 
• iAgartoalj and Meredith, JJ) IlARtHAK 

• AD Singh r. Janak DULari Kuer. 

21 Pat L T. 873 


' • —Appreciation— t'/rnon spread otcr several eense j • siatement damaging to the case of on* of the parlies 
eutive stages^ Jw^had already «o»a.e*amined him, then, the latter 

When dealing with a version spread over several con- j party U entitled to cross-examine the witness with refer* 
.1... -...r • , . J ,1 I ^ . , . . (Baehhpal Smgh esnd 

< ■ . . ■ ■ . ■ ■•••■, .AP Singh v. baism 

...... S , ■ ; 0 767-13 BA 110- 

• r • ■■ 1 1 '-AI.B.104OAU 353. 
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XVIDENCE j EVIDENCE ACT (1C72), S 13 

' Dfdaralaryiuil — S 9 — Letting value of land — Evidence 

In a dechratory tnit the ptainiiff mast rely on the ifforiled lij return or assessment of neighbouring 

strength ot his own care Cut the strength of the |>lain premise* — \dmts ilnlitt — Calcutta Municipal Act, 

tiH's case must always be determined to a certain extent b 127 AIR 1940 Cal 47* 

•on the ease of the defendant If the defendant produces — 8 10— hcope of— Cy upii^vj — Naimc ot evfcf. 

in Court »hat is plainly a false claim to the property in ence to be let in Ste 1939 Dig , Col 523 E&iFEROit 

dispute, then if the ptaintifl is able to produce any v DfiOLA NATH I L.B| (1939) AIL 736 

teasonable case it should be preferred to that of the • 8 \0~Slatemint by ea cenipirator afttr c 9 nf 

defendant (DJtrrr ) GULAD CHAND v BIRUA phltoH cfnipiracy—AJmisitbiltiy 

1910 A M L J 36 I The words of S 10 are not capable of being widely 

■ J u4[mentt—BtPtdinz t\aratUr~-Periant nat i construed so as to include a statement made by one 

fattttsta tuU conspirator in the absence of the other with reference to 




RHiitraUaii Eni«rum<Hi—I( proa 
A Court IS not bound to treat the re^str 



a*. • -S not Inter partes— X/xjrrr 


box— If tan affttU 

A witness's evidence should not be rejected merely 
because he appesred to be nervous while in the box 
{TAom, C J and Canpa A'at*. J ) '^ANTU r. MaikU 
187IC 717-13BA 665- 
igiOA WB (n03 67-1910 ALJ.S6- 
AXB 1910 All 175 
XVIDBNOBACTd OF 1872) 8 3— Proof of fact 
—Duty of Cooit Stt 1930 Dig . Col 522 DUKHarau 
Nath ZtmHi r COMUEpatLCRtcrrCoRpotu- 
'IION, LTD 15 lack 191- AXB 1910 Ondh 55 
Y D. 1910—37 


A {udgraenl In a previous suit may be relevant under 
S 13 of the Eridence Act for establishing a particular 
liansaction, but the findings of fact and reasons upon 
whidi the judgment is founded are no part of the tran 
saalon and cannot be relevant la a suhsetjuent suit. 
AIK 1937 Lah 437. Ref to EathJ, J\ 

3IAHOUED SUlXUtN V RtDKUPDIS 1001.0 689- 
4ZPJ.E 217- AXB 1910 loh. 

- . S 13— Tndlaal 

dows. J>rl939Dg. Col S21 MAHADEOr 

WAR Prawd. 186 ' • 
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EVIDENCE ACT (1872), S 13 j 

— — B IS—Maf prtpared tn previous suit — A^mtf 
nisltty 

A map prepared in a previous suit is not relevant 
under S 13 of the Evidence Act in a suteeqaent snit, 
when the land m dispute in the tuo suits is different 
(^Aidul Rash i,J) BfAHOBIAD SULeIiIAN v EAD i 
RUPDIN 190 ID 68D = 42 PE R 247=» I 

AIR 1940 Lah S09 

■ -S Permanent lea e~Proef--.Daeuineuts »/* 

sui leases~AdmissthtUty 
Documents of tran'^fers and sab leaser 
1879, in all of which there is an assertion 
IS permanant, is admissible in evidence nnui. o i 

the Evidence Act fc '• * .v i 

lease is permanent 
necessarily implies Ih 
{Jienderson / ) Su 

V NaoendrabaLa DASt 190 1C 622 » 

I3RC 182=71CEJ S09*=AIR 1940Cal39S 
-~S IZ—Prsor proeeediuft an the ^uetlsem af\ 
ixsstenee of rtgit to office or property — Relevancy at, 
transaction ly zahcA right wot reeopnueJ — Practue — 
Official rtcorit~LttU production —“Propriety of retce' 

The karnam occupies his office not by hereditary or 


holder of an office of karnam claimed certain properties 
from alienees and the defence was that (be properties 
were enfranchised mirati >ervlee mam lands and the 
abenations were valid as the bolder was entitled todeal 
with them as absolute owner as they had been enfran 
chised in lavearal the harder ol the es&cn of the kamatn 
One of the defendants, an alienee, was in possessioo of 
certain documents even • ’ - 
prior litigation between ■ ■ 
wasclaiaiing to beentitlec 
the office jointly with tl 
decided that the alienor ■ 
lands These document 

time only at the time of the hearing ol the suit | 

Held, that the previous proceedings on lbs (pieslion ’ 
of the eiistence of the right to the office andproperiy 
are very relevant as being transanions by wfaitb the ' 
right was recognised VVben documents are offiaal i 
recor'’* r>l auihontv which tnav asisrthe' 

Coui 
not 
late 


AES. 1910 Mad 640»(1040) 1 ML J 302 


EVIDENCE ACT (1872) S 18 
Shankarrao V sambho NATHU 

19010 812=13 RPC 81=45 OW^ 67= 
1940 OLR 608=AIB 1910 P 0 192(P0) 
““■■“S 13 — ' Transaction” — Document relating to 
properly adjacent to suit land — Description as being 
sitaate la particular village — ^Admissibility. See 193^ 
Dig, Col 524 SSyUGANUHETTiARl- Zamindabor 
S tVAGANOA AIR 1940 Mad 273. 

- ‘S IS (b)— “Asserted' — Meaning of — Verbal 


12 R M 605 

• ■ ibility in proceed- 

: _ e CR P CODE, 

1940 NIJ SE 

—S lB—/fearja)r~Report of A’a'i Tatildar— 
AdmlssiMity 

The report of a Naib Tahsildar which is based on tho 
statements of unknown persons who happened to bw 
present at the time of his eispection ivpnrelya hearsay 
evidence and 15 not legally admissible (Harper, SUP. 
andSaeie / Af) BaRUSiKCHp SHADJ 

1940 E D 246 (2)> 1940 A W R (B R ) 152; 
— — P ^ 'ay evidence or evidence of 

[ng officer and not properly- 
. of Judge (0 point oat 

I See 1939 Dig, Col 524. 
•• MPKROR 

. . Ear 249*>4} CrE J 28. 

. ’ 'alue^-Considerstion See 

jyjVDig.Col Wh WAHADEOe baushwar PRA 

SAO 18610 564-12BA 416. 

-~- 3 17— Admittiont in written statement— Admit 
tiMily as evtdenee against eo defendant— Rule 
Admissions ol liability made by some of several 
defeodanrs in their written statement in (he »ult will not 
be evideitce against the other defendants who have no 


« - ■ ■ Ss 18 to Sl—^dmunonSlalement by 
accuttd under S. 164, Cr, P. Code, or to Coitrf 
admittinff hu Presence of scene of murder at the 
commission of the tnme—If confession — Adints- 
■sthdvty 

' le by 

164 

■ 'ourt 

at ht 
order 

tooK puce, uuuiui ue ruled out as itiJUinisstble 
in evidence It is admissible in evidence for 


DHOSIt 


710LJ 604= AIR JiMUtal 539 


■ S IB— Statement*! to tenaney right in tillage 
iy A ulkatHi—Admiiiibility 

A itstemeoi of a Kulkarniofa vitbge as to the 
caUienee of a tenancy right in the village Is admissible 
In evidence under S 13 (Sir Gtarge Rantin') 


AiLAnwAKAYO V Empehor 

ILR (1939) Kar 800=187 IC 576= 
12 RS 250=41 CrLJ 477= 
AIR 1940 Sind 53 
■ -S lB—Af(i/ilsiir sale dtrd—If eom Uute ad 
miesioa iy leriU—Admiistoii Mats uhtn iihreil oP 
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EVIDENCE ACT (1872), S 21. 

icrtie itiJ Alt irethtr were joint— If binding cn ref rt 

teiilefitet of both 

here a sale deed executed by some of the co shaieis 
of the property was written by one S who also signed the 
deed for one of the executantv and the deed recited the 
vendors’ share as 3 annas and odd, 

Held, that the recital was an adminsion by ^ that the 
vendors did, in fact own the share mentioned and that 
byvirtaeof S 18 of the LMdence Act the admission 
was binding not only on the representatives in interest 
of but aho on the representatives In interest of Lis 
brother as the admission was made at a time when the 
tDtere«t of S ana his brother were point (,B N Rau 
/) CHUTNATH BANDOPADHYA V JAGAT TARIKI 
Da«I 71CLJ.200 

' 5b 21 and 2l~Admittion—Mdmiuitilitf en 
behalf of tenon making it—Stattmmt in tamindary 
paper!— ff eiiaence an behalf of zamindar 
Under S 21 of the Evidence Act • - 
be proved by or on behalf of the per<c 
IS relevant otherwise than as an admis 
in zamindari papers which are enti 
account regularly kept in the course 
relevant under S 34 of the Evidence Act Ssch stale 
raents can therefore be taken into account though they 
may be admis ions on behalf of the aamindar (Agat^ 
eeala and Remland JJ) LALA RaJUALI LaL v PAR 
TAPPURCO ITO 19 Pat 899- 

1910 PWN 498 -A IB 1940 Pat 622 
■ 8 2\—Admxtuon by ton and mnkAtar 1 »m of 
party— Admiuththty and value in tuhefuenl proceed^ 
ingt 

Where the ton and mukbtar I am of a part • 
admission before the partition officer, it is 
under S 21 of the Evidence Act in proceeding 
division of Joint iir it would constitute a st 
of evidence, but it not conelosivc Ic would • 


EVIDENCE ACT (1872), 8 26 
person within the meaning of Ss 24 and 26 of the 
Evidence Act when he is later on charged with the 
marder or abetment of murder llis vOnfe<S'on would 
beadmissiUe against him and against his co accused if 
the reqai'ite* of an admissible confession are present, 
though It may be retracted later on {IVadia, J ) 
EaiPfROK V BHAGWANDAS Bl'ESAR 

42 Bom LB 938 
S 24— Confes«ior — Statement in that it was 
made under threat— Effect See 1939 Dig , Col 525. 
ABDULSuBHANr EMPEROR 12 B A S84» 

41CtLJ 268»166IC 192<=A1B 1940 All 46 

~8 2i—Confetiion to be taken at evAole—Scope of 

rule 

In a case where there Is evidecce other than tha 
confession of the accused, the Court Is not bound to 
lake ihe confession as a whole If it is satisfied that a 
‘ ‘ . * — * false, It may reject 

< • ■ that part of the 

• “ evidence of the 

• • . . 'band, J ) NIHAL 

i' S26-12BL27* 
4lCrLJ b/b»4.:PLii 1-AlB 1940 Lab 1&7. 
8 24— Person In authority — President of Village 


42PLB 711. 

I 8 2i—Ritroeled extra luduial tonfettion—Ad^ 
mitiibiftly — ya'ue 


■ 8 21— Admission- Effect on burden of proof 

.f/r 1939 Dig Col 523 Dukharam Nath rmsHi 
V Commercial crepit coRpr RATION Itd 

16 Luck 191~AIJl ig40OadbSC 
——8 21 —Admtttion— Effect on— Burden of proof 


J2BM tlb8w41CrL.J 828» 
AJ.B.mDbla&.lS6«(1840} 2MXJ 35 
I ' Sa 25 26 and 27 — ‘Confesrion' — hfeenlngof. 
'5«1939Dg,Co1 526 ^ARYANASWAMI w FMPIBOR, 
eCutLT 26(PO) 

I .. — B 7A — AorU at Ino 


■ ^8 2\—Admiition— Proof of— Rule at to 

An admission may be proved as against ibeperrou 
who makes it or his representative in inierert but it 
cannot be proved by or on behalf of Ihe person who 
makes It or by his representative in interest This 
section is the affirmance of the well known rule that a 
man shall not be allowed to make evidence for himself 
t.Raniitwial and Sukhdeonanm, Jf ) BrLRl'HAN w 
MST jAWki • * ''I’T** '■'S P’T 

■ Eg 24 asd 26— * ^ 

Coronert' Act, S V^—Slat<n ■ *« • a 

miiiiitlily at trial 

The word “accured” in fs 24 and 26 cf the 
Evidence Act includes any person who yobsequenily 
becorres accii'ed A persoev who Is susperied of rcirpli 
oty In a tnorder ard makis a ctnfe.sion tefoieite 
cetontt onder b 19 of the Cororers’ Act, 1* an a"cii*ed 


Alii J94UI.au 

— 8 2B—C^nfrttion—Admttiihlily end use of— 

Ruletkat tttkould (e taken at a toAcle—Ctreumitaneet 
ta be tanaderrd at a vtholt 

Where an accused confe^esto having caused the 
death of a woman and ado its having u bbed her after her 
death, but durirgihat ronfe«ion irtroduces into it dr 
comstances with a view to exru<e himHif from a ConvIe> 

• •• p V 

■ • ii Is not 

1 'ji'a a *1> wholly 

laiM ■ •«! aetbority. 

W hen the confes<ioo Is shewn to be vclsntary and made 
with due apprehefi«icn of what was said ard cf 
consequerces. the csrfesson tnust t« accepted and 
upon along with other circum'larces at a whole, 
bigthe other evidecce In the ca<e, (farita 
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evidence ACT (1872), S 26. 

1 EVIDENCE ACT (1872). S 27 



s open loan accused per- 
arises that he was a'tu 
officer, although in the 
to Lave been formallv 
, Chand Dahp Singt 

■ 3 27~Afif/ieaiility — Lfadm 

Statemtnt leading to dtseovery net 
uUiinately — Admisitbthty 

S 27 of the Evidence Act refers to a 

"The 1 

B the S 27 — 



inquest of the dead bodies of the victims thathevroald ^er Young 

show the knife with whi *■ 

and took the Sub Insp‘ 

as the one where he h 

knife was found there 

stated that he had s 

knife at the spot, that , 

thrown it away into a 

might get into trouble 

vered from the bush me 

was a witness for the i 

tended that the staleme 

sibleui evidence under S 27 as no discovery was made I Zl-^Informttton Uadittg to diuovtry of 
in consequence of information received (tom Vti^\factt—AJmi$itbihty 


of itatemmt 

The appellant along with two othe _ 



13EM 408«19tOU'WN B42=nCr'LJ 017- 
El LW.CCloA IB 1910 Mad 741- 
(1910)lMIi J 768 
I 8 Z7— "Cerr/*// —hf/antng 
(Per nkiJt and Dm JIMammad, //)— “Police cos 
lodj" does not ne^sarlly mean custody after formal 
■nest and It bIu Includes * some form nf police survcil 
tanca and mulctioo On the movements of the person 


3 27 and Cr F Code, S 162 — Con- 

• tl stalementi leai\ng to <fwcoifr>'— /i<f- 
*ty — ^5 27, Evidence Act — If affected Jj 

• Cr P Code 

vords of S 162, Cr P Code, are wide 
to exclude a confessional statement made 
lice officer in the course of investigation 

• tive of whether a discovery is made or 
tut the provisions of S 27 of the Evi 

• \ct are quite independent of S 162, Cr 
e and the amendment of the latter m 192J 
ntended to abrogate or impair the effect 
7 of the Evidence Act, hence a statement 
d by S 162 may become admissible 

• > 27 of the Evidence Act (NiiOgt and 
, Orner, // ) MoTiLAL v Empeioh 

185 I C 310s: 

12 RN 150=41 CrLJ 158=1939 N L J 585= 

I AIR. 1940 Nag 66 

■ 3 87— Scope—Slatement admissible under— If 

excluded by S 163, Cr P Code .Trr 1939 Dig , Col 

526 MORRANNA. /nrr 188 10 311- 

133U 16-41 Or IiJ 673 
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EVIDENCE ACT (1872) S 27 1 EVIDENCE ACT (1872) S 32 

— ~S 27— Scope — Statement by acensed lo police Code Hence the statement made by a co accused 
admissible under — If shut out by S “ “ “ 

Cr P Code S 1 (2) — bpecial law 
527 SUBBtAH TevaR In re 
Ss 27 and 25 — Slalemeni 

CBnfitnenj — If excluded for furfose ' " 

As S 23 of the Evidence Act star " 

fe^sions made in a Grst information 

eluded from Its operation Put hoaever the staieirents j — S i^~-CoHfeiiion of accused falltng under 
made in the conr'e of such an inadmi».ible confession j 27 — Admiinhiity and use of againsl co-accueed^ 
V «, -» c T 7 »-» lependent eltdence — Effect 

■ • -• a CO accused may be taken Into 

■ I * < ■ *. * • another acco«ed, confe"ionaf 

of the Evidence Act come wiih> 
But there niu't be admi<sibla 

freiteus ttaStmcnt—'Admstnhhiy tn mdenee 1 e«idtnce to point to theco accu'ed’s gadt I” assessing 

It IS not the duly of the police to decide ahat eviden'e ihe probative value of the evidence a coaccu'eds con 
IS admissible and what is not and a statement made by j f^ion may be taken into consideration But where 


evidence but itatements made obviously for the second 
time before pancha>atdars must be condemned Such a I 
second statement is inadmissible in evidence It is the | 


Admiiistsiity 

No portion of any Statement made by the 
any police officer during investigation 


— S SO— Canfetston of ct-accuted—AJsntsssiilily 
. and value af as a gainst ether accused 
I The confessions of a CO accused Imnticating his co 
• • * ■ aryvatoe than 

. be man in the 

, can only be 
• • the Evidence 

• • there may be 

• . ourt to decide 


igiOA-WR (H 0 ) 229- 
A IB 1910 All 263(rB) 
■ 'S 27— Statement under— If to be vdonlaiy— 


3 80— Confession of co-aecB<ed— Evidentiary 

value See 1939 Dig . Col 528 AH PtiUTs The 
KINO IblOBasgLB 104-22BB 185- 

41CrLJ 129-185IC 205 
— S SO—Confeisren ef n accused— Use of— 

Jjsmlts 

V >-•- rv- cnKe.|.>. T- •* dence is not sufTcMnlto 



p*r*on substantially to the larre extent as It implicales 
the person agam«i vKomitK lo be v<rd m the com 
mission of the offence for which they are both being 
yointlytned (lyadia J) EsiPEBUR r BHACWAK- 
DASBISBSAR 42BoniXB 938 

S SOaadCr P Code (V of isgs) 8 S42— 

Confession' in S 30 sneontngof—If tan referto ton 
fessions during examination under S 312, Cr F Code 
—Such eonteiisenal statements, tf eon he used ogosnst 
the to-aecuted 

The word confession’ o*ed In S 30 of the Evidence 1 
Act clearly meant each a confession aa U reqsirrd to be 
proved at the Inal as a part of the prosecution evidence 
It cannot therefore signify any mailer vrhi-hcomevon 
the record at the end of the prosecution evideree 
namely arswers to geesticcs put under S 342 Ce P 


. ' . me It can In no ca<e be 

uirfHi lu u> vio iir (all ii> the prosecution evidence. 

■ N 

■ - • : ■ - 32 EN sss- 

*. isiONag 210 . 

S Sty— Statement of to-ceeustd— Admsssihlsty 
The Staten enl of an aeevsed person which does not 
•mount to a confession cannot be used sgainil his co« 
•ccused (A/trirr. / } AllAR ^ATII r LxiPEROR 

42 P L3 378, 

■ -— “S S2—Dysngdeelaralion—Proofef—Eecerdhf 
MJCtstrale—If necessary 

Aatatement intended to be proved as a dyingdeclara* 
tiofi under S 32 of the Evidence Act need not be 
recorded by a Magistrate Law does not rei;alr« tuch 
•tstementi lo be made eecessan'j order expectatoo 
ofdeath (Ifshom/d Ahmad Khars C J and Eirdi, 
/) RaISUDDIN r. CorrSKUENT or LHOPAL. 

1 ® 0 L 

— ■ 8 . S2 (1)— “Circumstapces of the trin 
Meaning of— Admissibility of statemec 
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EVIDENCE ACT (1872), S 82 
S<e 1939 Dig Col S30 NabayaNaSWami » Em 
PEROR 6CntI.T 2B(FO) 

iS 32 (l)— obiut tkt tramattion 
toiteA retulleJ In dtath'^Ainiistibiltty-^NatiLTt «f tkt 
froetedmg! 

Where (be statements are as to (be cimmsunces of 
the traT)$a''tion which resalted in the death of the person 
making them, they are adoiissitile ander S 32(1), 
Evidence Act, m a casein which'*'* «■ 

person's death comes into qaestion, 
that the person who made them w 
when he made them under expectat 
natare of (he proceedings in which t 
question also does not matter It need not necessarily 
be a proceeding on a charge of murder or homicide It 
laay be eYen acivil actKjo (jStuir and PureitiA JJ) 
PARAMaNaNDi; FMPEROR 19010 849- 

194nrTT TARO * J-D iO|rv t.r^w 9<n 

-S 32 ( 

mt^i tuipiiton a 
not connecUd m 
~D tty of Puil 
tvtdente it not p 
Under S. 32 
merits made by 

or the circumstances of the transaction that resoltedinl 
his death which can be admitted The circumstances I 
must be circumstances of the transac 
expressions indicating fear or suspicion, 
particolar individual or othernise and 
related to the occasion of death cannot b 
Statement by the deceased which provide 
than grounds for supposing that the decea 
the accused of having betrayed a reUtioi 
civil suit which are in no way associated with the actual 
murder cannot be admitted under S 32 and must be 
excluded Even If the accused does not object to such 
evidence it mast be excluded At any rate ft is the 
duty of Public prosecutor to see that such wholly in 
admissible evidence Is not placed before the Court 
l^Burn an i S/tik ' ‘ • 

Emperor s “ „ ' 

3 32(1)- 

Ntittstty far^/fa 

It IS a well acceiicu ^ t. 

ehould be corcoboiuted ic 
Independent testimony 

Ayyangar,//) KaMaT ■ ' , 


In the true sense The Court must of course, be folly 
convinced of the truth of the ststement {LtaiA,C J , 
f^hApttna Kjt and ^riiAnjrWJmt Ayyanrar, //') 
CURUSV p ,v. » — 


I EVIDENCE ACT (1672), S 32 
— — S 32 (2) and {.Z)~AppUcahittty — Memorandum 
^af property made 6y dtceated person for own informs 
\Uon—Staiemtnt not made in tonne ofbuiineis on I 
tantaeniHf nothing aiatnst peeumary interest— Adnisst 
I hhty 

An isolated piece of paper or memorandum made by 
a person who if dead, for hts own Infoimatioa, about 
I fwa property, which is not made by him in Iheordiniiy 


Wettm, I ) SABHACIBtl v PiRKASH CHAND 
I ILB (1940) Kar. 334 = 19110 lll = 

A J E 1940 SftJd 173 
I S 32 (2) — Chowhuidibiindi pipers of temm 


—3 32 (2'— It'dsil bail papen—Pfeed for 


— -8 32 (S)>-Statement against interest in cancelled 

will^-Admissibilily 1939 Dig . Cot 530 CHOUOa 
I t/ B K RAI 18510 S10-12EN 141 

I —— S 32(3)— Sialetneni II against inUrest-Hon 
determioed .Ter 1939 Dig , Col 531 hfARRHi; MaHTO 
I o . ,.-K a r» *940 Pat IG 

• * nter partes— 

• boundary in 
ot ordinarily 

as against a 

' ' . . This role is 

• or instance 

Act, when 
proprietary 
, the executant of 

the enecuiani of 
• to boundary is 
. be admitted as a 

rate his evidence 
‘ {tVodiiuorlli, /) 

. • ■ * ■ ■ SA THEVAN 

■■ *. =61LW 609- 

■ ■ 1940 M aft 450 

• ■ is to relationship 

, « • owledge made In 

.. 5«l939 Dg. 

, • ■ athamavya 

I iSOlU 3J5-13SM.250 
•* ' ■ '3a d3(6)and(6} and it^—pandah's hkir— 

tPAea oJmiiiitle 

Pandah V bshii are admissible under S 32(5) and 
1 if evidence Is led to prove the iden 
• id handwriting of the writer The 

• h bahi Isoli it no JusnScallon for 
under S 32 (5) and (6) or under 
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EVIDENCE ACr(1872j,S 32 

S 90 {Dm Mihtmmai J) Mr NANHrt' DaDLU 


'»S S2f7)—Scop^—^^lII— Statement as to age I 
of testator irrilten by scribe at the instance of persons 
present at the time — Statement not made by testatoi — 
Releeancy to prove age of testator Set \\ ILL— VaLI ' 
DITY 52 LW 440 

- — -3 33 — Applicab lily — Evidence of vitnesa in 
prior proceeding — Admissibility m later Proceeding- 
Conditions— Specifi>. issues on point— Vecesstty Stt 
1939 Dg, Col 532 Chendikamba v Viswa 
mathamayya 18010 325-=13RM 250 

' -S 31— «/ aeei^nl--AJiniiti6tlily-—/f tatt 
trtabliih 
Tbea 

ment of 
S 31 

Yorkt, 

Bahad< ' • * 

IVIO OWN bSb - 1 J R O 84- 
ISIOOLR 40S-AIE 19lOOudh<«‘i 
■S 31— Zemmdan papers— Statements 
Relevancy and admi* ibility See EviOEbCC 
■Ss 21 AND 34 19 Pat * 

“8 Birth tni Detih BegnUr^Ceff «f • 
4n—AJmitiiiilily 


I EVIDENCE ACT (1872). S 41 ^ 

S S5—£ntriei in resuter of ncn'Gevernmeut 

loyee in a school other than a Government or 
100 I IS not a public servant and any entry in 
* made by hint IS not one made in a public or 
ister by ‘a public servant' in the cli charge 
fficial duty Hence entries in registers of 
ser than Government or State schools are not 
In evidence under & 35 AIR 1935 
Oudh 41 (il/ya Bn and bfoshy JJ) HOAKbAlVG 
IT Mae III A 1910 Rang L B 481« 

191 1 C 21>AIB 1910 Basg 191 


ment proceedings — Admission of parties contained in— 
Admissibility Set 1939 Dig , Col 533 KttEDU 
KfAliTOt KliOsKA MaiitO S0FatXT 929«> 
6BR 142-185 IC 2Sl=12BP 330 


I DicatiMis sent by Collector to subordinate oScers— If 


^nndtr ruUt framed uniir the Court of IVardt Aet— 

* • • ■ d ender a 

. • • Coart of 

• » • • • S 35 of 


Sehool rtgisterr—Atmiinbililf—S 32 (5) tf affeeti 
tht fueition 

The entries as to the age of pupils in the H 
registers (bough they might have been mete 
from the Secondary School regis'ers are 
under S 35 of the Evidence Act, as entries r • 

public servant In a public or otScial register 
charge of his official duty Whether he had a • • 
means of kiiontedgeso aslo make the entry relevant 
under S 32 (5) of the Act does not affect the admissi 
bilityof 
value 
(BMoet 


Admitnhliif and talne I 

Per t/aflrr/rj, /.—A school teg der containing oa 
entry as to the age of a student li cndoubtAlly aJmis* 
sibla in evidence to prove his age but much vatue 
cannol be attached to it If It Is no dear on ubose 
statement the age was recorded A’t ami 

MniKenea, JJ) JaSaKINATH I OY r 
ClIASDRA \C»aR\A 720JjJ SOS 


3 36— A'r»Jtr/’r mapt — AdmitititUfj 
The maps of RenntI published in 1914 were with 
, In 1914 were t*op 

rhey are, therefore, 
ter end Jtex*urgk 
. SAPAT CHANDRA 

41 o wjr 935 

■ ■ ■ lantmg tf—Birdiag 

a/ Jmiolcemef tonrt that tertam fenm it ft farlner 
of tmulttut Prm—Jf ludgment In rem 

A dedsratioei of a legil right Is a diErerent thing from 
• declM'atian of a legal chara'irr The word 'charac 
ter*' means status, it Is sotnetbirg more than a mc'c 
right The declaration of a person's rig^t operates a« 
agaln-t A partirulir personcr groop of persons igi 
whoa the rtg^t is claimed woe*eas a maa's r 
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EVIDENOE ACT (1872), S 41 


a partner of a £rm is not to deci 
character it is merely to declare 
to the particular firm There 


t in relation to 
but {n relation 
tinguishes him 


EVIDENCE ACT (1672). 8 60 
has been passed rnay impeacti that decree for fraud 
and have it set aside if the fraud be proved Under 
S 44> It IS not necessary for the parly against whom a 


Dp against him by the other side, 
ig ihe probate and the title of the 


-Admiralty Court — [ — 


■ S 41— Judgment m n 
Decision restoring certificate of 
force of Stf 1939 Dig Col ' 

Abdullah & S S • Ellora 

I liB (1940) Ear 53-1 ■ • : 

— ■ ' S 41— Judgment rem * 

Court declaring party to be • 

Widow— If binding in suit 

property in British Indian Court 

domicile Court 1939 Dig. Col h3* ‘ 

PlUAI V Subbarova cmettiar • • t 

' ' 'S ^-^Fatts in iiidgmtni—j • 

ninant tvtdmet «f 

Judgments are c p - . 1 1 • 

relevant endei 

{.Harttr, SM ' • 

BUDHSSN 104 ' " • . •• 

— S 42W 

tHitn^ynlui t 

The probativ 

between the p * 

finding and of 
aubsequent suit 

ParmudCha •• •* 

191 ‘ ‘ 

6 BR 236«* ^ ^ ^ • j 

-S ^1— Proof cf tustom—Prtviout /wJgww/— * | „„ 

Adintistbtlity 
A previous judj 
Evidence Act f 

(.Almond, /O ■ , * 

khan ■ . . • 

S 43— Ad ^ I 'ri„ 

1939 Pig, Col 535 N/ ■ * « 

Das 1 ■ • 

" — -S iZ—Juigmint not in 
hty—Lxttnt 

Though the recitals and findir 
intirfxrttititxioK admio^ble In evidence sucbajudg 


Act would apply in any procce* 
if II e dcCTee sought to be cbal 
bt adverse parll It cannot be aaid 
■ a«it for rerocatlon. AJtdg- 
douhe a judgment ta rtm 
on the ground of fraud or 
in which a decree in rem 


i eaioaoie Hut it most be supported by staterornts of 
facts iheamiracyor otherwise of which can be venEed 
{JiumanJStedart.JJ') PULLAYIA*. 
lOiflMWN 76l-62L'W 198 
—Medical evidence as to age — Value — If 
gal proof of age See 1939 D g . Col 
a. Vi-.ORV QUDRAT LLR (1939) All 871- 
18510 271-12BA 310-41 CrLl 14?. 
-- -3 49 — Unregistered deed of gift— -Admissibi 

Jity to prove collateral purpose See 1939 Dig > Col 
535 NANDLALt LAKipti 187IG8fi5- 

32 n 1. 600 

■ -B 60— Reputation— Evidence a' to— ^^hat is 
admissible— etecllon. if affected by S 110 Cr P Code 
See bUDbJiisT I AW (Burmese)— Marriage 

AIR lOlOBaog 181 
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EVIDENCE ACT (1872), B 41 | EVIDENCE ACT (1872), S 60 

something which defines his position not in relaliwi to) has been passed may impeach that decree for^fraud 

any particular person or group of persons 

to the rest of the world, his stata« disti * • 

from the re^t of the world To say chat a , 
a partner of a firm IS not to declare h*' « 
character it is merely lo declare 

to the particular firm There ■ 

Insolvency Court that a certairi p 

of the insolvent firm does not confer upon or take away I ^raod if it were set up against him by the other side, 
from him any legal character within the meaning of j Instead of admitting the probate and the title of the 
S « _j 1 . _ i 'execotor * e 

i« • • p D D I : . ■ ■ 

bai ■ : • • 1 ■ : ■ 


’ — S 41 — judgment tn rtm — Admiralty Court — ) ■ — S 44— — TrontacUon tmtamed tn decree 

Decision restoring certificate of officer of ship — Binding — Suet ty individual creditor to tet aside on he 
forceof 1939 Dig Col 534 YOOS*'® ^ ' ' 

Abdullah p S s ‘ Ellora ’ ' 

ILE (1940)Kat 53»189IC 9=1 ! 

— — S 41— Judgment m Judgment 

Court declaring party to be adopted son 

Widow — If binding in suit relating to • 

property in British Indian Cc » o ’ • ‘ • ** ^ 

domicile Court See 1939 E • ’ ' 

Fillaip SubbaroyaChe !*• . I 


• ■ ■ 'S 42— /"erfr in ; 
relevant evtdenee of 
Judgments are not " 
relevant etidet 
{.Harter, SM 
BUDHSEN 191 

— S 42-y 
mixn—VaiMo 
The probativ 
between the p 
finding and of 
eubsequent suit 
Parhlad CHA 

191 • ; 

6 BB 236*» ' 


i. ae r > 



I 


S 42—/ 

Admissibility 


a case of a denial of the execution of a document 



rate iuH~-He<esiitf j 

S 44 of the Evidence Act woolJ apply in any procee* I 
(ling civil or criminal, If the decree sought lo bechal I 
leDBed Is proved by the adverse patty It cannot be said 
that It applies only in a suit for revocation Aiudg'l 
In apjobite suit Is nodoubt a jedgmtnl »» rc»i ' 
Cun bo contested on the ground of fraud or i 
A iiranger to a suit in which a decree /« rent 


' — 5 4B— Unregistered deed of gift— Admissibi 

lity to prove collateral purpose See 1939 Dig , Col. 
535 NANOLALe' LalhMI 18710 865«* 

12BL 600 

' B 60— I eputaiion— Evidence as to— ^\hat is 
ad«ni*sibk— Section, If affected by S llO Cr B Code 

Set LuuomsTiAw (BURMESE)— Marriage 
! AIB lOlOBaog 181. 
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BVII>ia7CEACrDS72) S 65 | EVIDENCE ACT (J872; B 76 

—S 65 (b>— I ncome* tax retarn — Seeoodwy sm- S37 NANOLaLp LAKNlfl 


M » Mva tiiejv 


dence of— Admissibility Sfe 1939 Dig CdJ 536 

VaRAPARAJAM Chettv P KANAK/AH 

186IC 582 

'~S 65 (e) — Public docuBitTi' —Inconiet » 

Tttfiins—U public documents — Certified copies 
returns—Adoiis ibilitj to pTofe contents thereof 
Iricoine ta> Act b 54 —''Cope and object of Jee 19 
Dig CoJ 5J6 MVTHILl AM»Mt. » JAWAKI AkIMAL 
ILE (3gi6)ifad SSQ^miC 722>* 

13 EM 314 '1939 MW JT 1237 
Ata 1940 Mad 361 
— — Ss 65fe)jmd 74~7» re»e tnar re/urn~S/aft 
mint of ajt{>s{t lAeaing riilailt of miemt and fro/Sf 
and Ion st$tim nt — // fuilu dBeHmtntt~CiHtged not only 

(opits — lu iiidfAtt — J»(e»el»x Act «en<S c 

5 ^^~S<vPl j to t}^t the c 

A piogt and loss*iatetttrt and a statetsent shooing like aftasf^wn ' 
the details of net locoroe filed an asses ee in soppoct ” *'* 

of brs return of income luicished under S 72 of the 
Incoroe tax Act are public documents niih re/eieoce to 
'• 7A of the tvideo e Act of nhieh *•■* < 


'•~~£x(cution mt derntd-^ 


J87IO 865- 
I2E.Z. 509 


'*4*1/, y; AJ P,A K FfRil v 
190 IC 413-13BS 79- 
A IE 1940 Ease 184 
S 68 EcotrUO— F-rccarre/i— <f/rtfnrnff,««t tht 
<au of cnertgxgc 

The word execation' a* * 

Endcrice Act i 


viooli V 


, -ocuuien'. It weald t* putUrg ao onaarranied . , 

TWtnction on eh# words docuoteois lorminglheaci or «»*««»' ®<»'tase deedbat also states 5n bis wtiWen 
ra.ords 0/ the acu in S 74<l)of the Endeoce Acf <o *«*"*>«« geneine, the raeniticii of the 

sayjhaetbv shooW be confined to eho<« parts o/ an I *p«6««y denied and the protlK. to 

income tax record whtcfi the Income tax Officer has bim ? ** k»«i<nce Act ^mes appficabf- and It la Incuo 
self prepared and to exclude deeumews -hich bebas l*w «pon ibepUmtiff to produw at least «««[»« 
htinseK cal «j for or which base been admitted to the, *“***'"8 witnrsso iZu ul nttin / } Mtt 
sKotd lor tbe pipo-ee of theaj»ea«ment {Uath C/ ^*‘***?a*’.h®y 

King Mi SPMjpj JJ'i WAitAlUO t NSWRAT ® 

RSlUYtA ffSlT? 169-J910M WN 7«7- ll—hppticaUaij— Oneof the *«! 

1910ITE 460-AtB 1840Ma4 768» »» «»»«»mep«d ^tnot produced in Coart— Duty of 
(1940) 2M,lt3 SSflPBl pl*>null 5^r/ 1939 Dig Col 519 HaRR XRJSIINa 

, (13404 2fiI.EJ S57(rB) p 1^,,Da 19710C44- 

—— “8 cS— .arreting «it«ert— Duty M " 22 2 0 600 

s. — — -S 7l~-I>joof6lelttst«5onb7©lber evidence— 

» 1*^*!, rermrssibrliij— Oiter evidence*— » mcJodea p’alntfffs 

tamed bwtle l» M 'oSctrat ginend toexco^ the .Trc m? Dtg Cof 5« JAI Kakav DaS 

party prodaong the dc^mmt from bis datyol callinc p | RgrAKisCit ri.E (1939) 2Cal 479- 

Iv “ ‘ 187IC 718-32EC CM-AiE lOfOCsI 183 

— — S 73 — Denjd/ a//e/»ree»e/wja// voftt f'O^ 

ngnotarf 

, ttbereasignatare is denied, tbe only t»(t way to 

" ‘ pro«e Ibet the alleged signature Is really the s gnatare of 

» .ii/rrl ^gtwr«w— ^«Arrgf/rr«/* itbe petemt »b<»d«tvies It. U to ptodoce some eitnatare 

Asal>-r»c.strsr»hohas iigned a docmneot f««b< by tbeaane petaoaat a^^ttfeume 

presence of the cs^tant af er receiring fm- *• - •i f u«e ea the dtspaied a.itvawre was inecccyj signed 
acltnowledgr- • . <Oar.rs ) RA« pAl r IxeAR KltfcS 

{PjlM y) • ^ AAIE J 2. 

• ■ ■ ' S x 71 tsA 7ft~’ faUic do<n:m«tt''"~EntrT 

' 4(S). In Keji'ter of powers of attceoey— Copy of ssJt entry 
—Adn:is*ibility--i5egijrfafj3n Act h Sft 1937 

• t^K.Col 539 TATTir AUS'ARl ttet r NOtUAL 
• -••i' ■ , » ' -IXeUAR l£5IC €3J-J2EC 372 

• *' •* '• i'sa» 74(X^p4l2 5 d'^etoeet— Ifi-xnse tac reCam 

• •. I 1 a ■ ■ • .AW •«<} iiattmenr fifed bj a>»e*»ee sScwirj de'aiUolJn^ 

• ■-! . .cicaieuuh r3of tbe Lftdeoce ^are Jer EtlptbCt ACT Ss t& te) aNp 7< 
Actwhtchappliestothecaseofa boftdand boss ts 11910; si7Cr.3.J 

andexsmlBStina cfthe atie»tipg *l(a«>oea u prove — Sx.76*rd77— JosceDe-tax asiesimfrt «d<i — 
exMUonJs titAse^essa^ *** , A«es*eea right to a cctt— A dmin Ir-ry of se'h ceTT 

U81.C 6S3-15EJI Ac ' " - 


bttKA} DaU 
1940 A ^ 

S 68 Ej A-ALLUi un —Meaning of— 

Mortgage bond Set 1939 Dig CoJ SIS IIaRE 

HftlSNVA rANlCRAHI S' JdgNESWAR EANDA 

18710 644-J2BO 690. 
— *8 68 FrOWfgO — 'Sfieifically aVwrr./’— /rdaf 
m»i omeunt le 

\t here the defendant not only denies (he e*cn(io»i oC 


r ZlBAU 


— ftwamerax Act S 54 See J7J7 Dg^ C<J 540 


■“S.C* rrCTlso— Certified cvpy of rofirteffd deed JcircSe- ISS IC ff'-lSCC. 

eif gift prodcceJfn erldencm— r»rt> ehalWeierng irwot | AX£. 1940 

d«iyiftg*pe<r»fi'*ll7 *b*t It Is crptof deed— -rvwfortxwi ' ■ S a.T6»ad«T— CVe^rif/ie tegyof 

of IferseixtUl Rre 19-N CWg.Cof t «<«f— ^aiirrifc try 
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EVIPENOB ACT (1872) S 81 
Where a docament purports to be a copj given by a 
jrabhc officer having the custody of 3 pubhe docctnent 
but does not bear a certificateas required by S 76 of 
the Evidence Act and is not supported by the evidence 
of the person who prepared it is inadmissible in evi- 
dence {Ycrkt / ) KHAOIM AU v JAOAHNATK 

1040 OA 973-1940 A WR (0 0)428 = 
1910 O W ir 999 

— B ^X—Rtports and GattUetrs~i'tili« of 

Reports and Gazetteers are not siTicity evidence of 
Ibe truth of all the statements ccntuined to them 
althougb they may be read for what they ate worth 
i,Naum Ati ani Ran JJ) KaU PROSONWA •> 
NaGENDra Nath AIQ-WN 873 


EVpESCB act (1872). S J 


"“S 90 — Pandah's babis— -When adraissibie Sft 
EVlDEhCEAcr Ss 32 (5)ANi>(6>ANOS>0 


ALB 1940 Lah 245 

af trutk ef eonUnts 

’ af juxURfd 

S 90 of the Evidence Act does not invojee any pre- 
sooiptton that the contents of a docament more than 30 
years old coming froit proper cttstody are true Tfce 
presumption is oniy as regards due eee'xition (fin/ara 
tv/w Aludahar and Vmkaia Ranga /y//ig>r J/) 
NaWJAPEA hETTY V HASSAIN BEE 17 Mys !■ 3 610^“ 
45MysHC^ 67 
■ ' " ■ Ss 91 and 63 {Sy—Compi'i’miii rtduitd t» 
gS — Plan fihtd on htfort Cemmmener but evtdtatt — AdmtsSiiilHy — Stsondavi 

atfuraey not prmed — Admissii /tty eindentt 

A plan the a curacy of which has not been esUblish Where the terms of an agreement to compromise are 
ed by evidence n accordance with S 83 of the Evidence reduced to writing under S 9l of the Evidence Act, no 
Act can be admitted in etidence when both parties had evdeocecanba given in proof of its terms eacept the 
celled on It before the local Commissioner and no objec document itself or secondaiy evidence of its contents 
tioci was taken that 11 had not bren proved to be Oral accounts of the contents of a dtxamitnt could under 
accurate {Abdul Rathd J) MaKOMED SULRMaM ® (S)of the_ Act be give^by some one who has 


V BUDRTODlH 


19010 e89=42PLR 247' 

^ AIR 1940 Lab 309 

——8 83— 'Thakbast niap and tbakbast kasra— 
Entries ai to irrigaiien rtghlt~~Preiumptton of tor 
rntHtif^Evtdti Uaty value of 

The in Bihar in 1844 was only a rough and 

»eady survey made in 1844 as a preliminary to the 
regoiar llevetme survey made in 1645 Its function was 
to record boundaries only as a demarcation survey and 
■water rights were completely beyond ils scope The 
surveyors had no authority lo record any migaiion 
rights and such noies made on li Uiasl maps carry no 
presumption and are not evidence Such a map can 
not be treated es rawing a presumption cf correctness 
under S 83 of the Evidence Act and the entries 


seen It hims If (Polio i TRilfBAK Naravan f 
VadobaO 186 1 0 851=12Sir 260= 

194(?NLJ B5=AIB 1940 Na? 116, 

— S 91~Lf3jr — (b'ri/Un ini unrtgjstered~ tlAot 

all east ie proved vntk refereuee to 

S 94 of the Evidence Act prohibits any oral evidence 
being given 0/ the tertav of any d spMil oa of property 
which has been jtdaced to ■wntmg AH the agreed 
arrangemeitts in « document will be incapable of proof 
by oral evidence But that does not mean that external 
matters enisling span from the document are not prova 
bie If therefore e rate of rent has been agreed upon 
between the pames and recorded in an unregistered lease 
po oral eridence may be given of that agreed rate But 
if sent has been paid there is nothing in the aeetion to 


ibakbati khatra have by themselves no evidenUry j preveot proof of that payment b» ing adduced Indepaw 
•aloe {AgaruaU and Mtrednk //) lURIHAR dcnily of the docomsnt In the sa'me way if »* - 


Prasad 8i«ch v Janak Dolari kveb 

aiTatLT 873 

" ""B 90— Applicability — Copies Set i939 Bg, 

Co! 540 flWANe KtSKODaS 187 1 0 848- 

12 BL 498 

— B 9Q~^Applt ability Copy of doeument 30 
years t>ld~~Preiumpiien 0 / due exteuutn ef original-^ 

If amts .. 

S 90 of the Evidence Act does not apply to a copy to prove— Admissibility Set 1939 Dig, Col 541 
Ss only where ihe original docomem which is SOjears old , j^jtaRDAN PaRIDA a PRaNDHAN DaS 


matter of fact the patKts are related to each oiher as 
landlord and tenant that fact also can be proved by oral 
evidence S 9f u notintended to prevent persons giving 
evidence of facts wh eh are in acioel existence quite 
apart from any documentary evidence on the subject 
{Oaviul Kamal Mohammad »• Mst Zubbos 

7839 A ML J 148 


f 91— Scope— Written contract— Oral evidence 


J produced before Ihe Court tha' a presumption may be 
madeonderS 90 as regards Ils genuineness There Is 
noth ng m the sect on to justify the view (hal if a 
certified copy pf an ancunf document >» produced before 
the Court the genuineness of the otig oal may be preso 
tned The produciion of a copy Is not suSoent (o 1 
iu<t fy th' presumption of due execution of (he original : 
under '> 90 iSingaraPtlu AMaliar and ytnkata j 
Panealyengar JJ) NANJtPPA SETTVp IIASSAIH I 
Esc ITMysLJ 6IO»45MysHOB 87 

— g f3t)~Applieabilily—Copf not 30 years old 

The presumption contained ill 5 90 of ihe Credence 
Act cannot apply to a copy that Is not HSeU 30 years old 
iPallaik.J) GaSPATKAOi NACORAO 

iSlONLJ 437-AIB J9i0 Nag 582 
— — S 90— Apj Kability to copy of docaineot S»« 
J939 Bb OJ 540 S£VaCaN CHSTTIaR o ZA^tK 
Darof SISACASOA AJB 1910 Msd 273 

— — S &0— Due executlon—Proof of— i rodDCticn of 
CO] 7 of old sate deed— Suif lent other ciidenoe In 
•opport of sale deed— L7«ct Jrr 1939 Dig , Col 540 
AWruUDSULA EfOp I AM SARAm 

AIR 1940 AIL 74 


190 10 S77-7E 


— — S 9Z~AppiiCa6ilify~^If limtled to parties and 
rtprtiOHiainti 

S 92<it the Evidence A« appi «s only as between the 
part cs to a transaction and those ciaiming under them 

respectieelf (,Varadaekariar anl Ailur Rahman 

JJk SURAVYAv hfAbCAYYA l940IrlWN 19 
— — S 92— CunrfrR ffre« p/ docummt-^Pndenrr of 
eonlurt or i itenhon ef parties-^ ilmisuiiltly 

Ealtimdv evidence as regards the conduct of parties ss 
eacloded under S of the Evidence Act in coming to 
a conclusion in reitard to the intention of the parlies 
necoUng a diKument unless there n ambiguity in (he 
lanSuage used In the document The Courts are pratti 
tally hm led to the document itself to consttue what the 
tcKfnCionof the parties was Where ihe deed itself Is 
ailent or Its language II ambievtrns the operation of its 
terms and cond lions and any other rekvmt circums 
; tanCH from winch the probable Intention of the parties 
may be rearonabty inferred, rnay be taken into convi 
deration {AiJul danl, OC J and ytnkaloranga 
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} l:VIDENCB ACT (18725. S, Ml. 


— 1.1 »u 137. 

S ^2 ~SeBffi—DieJ itatiHg Hat tfnudtratifii 
at ptid in eaih—Evi<itn,.t ta iketu ikat tenStdtraUfM 
at paid in goads-^AJmiistitlily 


A IS 1910 Eat 379 

— S 92— Seopfr— hegtstcred lease—Oral ar — 

to modify— Admis«ibility See 1939 Oig. C 
Jadunandas Mt Maho 

18510 281«6EB lia^lSS 
— ~S 92, ProTlao \~Appli<a6ilitT^&viden(t 
tantradidiiig u'eilleH deeumiiil 
C ' . . - >lieparli«4 


ill(S»IU(« >> J, an • * 

AZIZ V MAUSC {■£ tint ‘ . •• 

13 RE 38- % : : : . 

——8 92, Pr«T|80 1— A*/ . 

vranglf tnUreJ m tafi deed^Orat • • 

Mity 

Under S. 92, Proviso t olth« • * • 

evidencs u admissible to prove ibat . e . -je > 

cf the land sold * ere wrong'y entered in the tale deed 
particularly nhen boib tbe vendor and tbe vendee admit 
that a maiual mistake 0/ /at had crept into tbe sale 
deed. {AUhI EaiAiJ, /) ARVA P. UAOtW. 


notesiient as to interest— Letter agreringto pay inte- 
lest at »peti6ed rate— Payment of interest at such rate 
-—Evidence as to — AdmissibilUy. Set MvSORkNECO 
'tlABLC INSTRDMX'ITS ACT. S 8t> 

18 M7SL7.448 

~ "S 92, PtOCiSd (2}— Conveyance— Agteement 
• • • , not specified 

■ ■ ssibiliiy. See 

I • ■ • ip A'Vadh 

• ■ ■ . ’at.IxT.138. 

, • • tras agreed 

‘ ' adjusted in 

, u* * 1 to consist of 

Iplainriff and defendants— Oral evidence to prove — Ad 


' iH/irt parting termt af deed as ta (aynenl—Adintit- 

i A/i/f 

Though It isalnaysopen to a mortgagor to prove that 
I on a certain day he (sid the sum due under the 
'mortgage, tiiil ivben in the registered mortgage deed 
ntadeiix 

. . • • sboQia 

• • . • ■ igor trill 


AJ:R 1910 Fat 19. 
‘"■'■■■"8 9i-~Applieahililt~^Sa!* deed—A/ntaal m/r- 
taif af pariiei^Orai rtVi/rerr— .l/wunfifity. 

I Whete in the case of a sale deed it It not the seller 


An obligor }s not tied up from pleadi • 
which thoas that tbe bond trss given c • 

consideration, ivheiber consi<lent or not • 
tion of the bond Tbe validity of a doci 
challenged on the ground of the illegalit) .. .ul > ■ 

eaCtion iAgamraia and A'e^eland, JJ) IfRAHUOCO { 


treperty melnjed in deed txtti nat intended tnPe made | 


“ ■ ’-B \9\-^Bnrdrn»f prtof-^ddiitctim aitatnrexg 

”* -a—tf ega t. gUtarti in affeal 

■ pis the burden of prcv’f ard 

■■ be cannot l« al untd totorn 

. 1 been •rW'gly iiesie’3 in Ike 

a [ttan/ilmat and inUdeena 

• .MST/AHFi 

J«jMaT,I.B.2M(Clr.) 

» .«t 2''^—Oi>mitmnit(ttialSdi lUli tmUrlny 


owly to secure regi-tration In the psnkelar wb 

<1 not jB>dRiii>ib.'e under S 92 of ibe t*lda>ce Act. li ■ a 

is not evidence whi.h vane* the terms of tie wiiue.* , ■ ■ 

document as betreeti the partietand Ibeir rerrrseo 
tatire*. Ills evidence wM h goes to show Shat the • 

document dM not relate inland •Iihxn lb* 

of the particular S4’jr.e£irff*r«borer*'«wd it It way ,, 

well bo esIJenc* wfci S teoJ* to rennet the doewmeot I ty ^iri ft. 

Invalid and hen e AdmtsNple CBdetthefat rrctrsoioj In • cave wher* llr part c 

S».91 {2/trnes. CsJ.anJ.Van'kflX'.Ji HAll''ltheg3'sU.jci civeni «..* y 
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E7IDa'fCB A0P(1872), S 101 | 

iDaUpSmgk, /) MD IUsAFALIs t) C HOSHIAR 
PUR igoic 466«13EL 171= 

A IB 1910 Lab S36 | 
- ' S l0l~Onui immaltnal — /'Oflt prntd bj i 

ampit evidence | 

In a case « here all the facts are proved b; ample 
evidence and the Coart m a position exactly to say 
'That happened no importance need be attached to the 
rule as regards burden of proof It is only la ca^^es 
Tt here evidence IS meagre and the Court is not m a 
position definitely to knon nhat happened that the, 
technical rule as to burden of proof is to be ob*erved 
iRanntmal and Suibdeonarem JJ) BaLKISHAN 
* MST JAWRI 1939MLR 244 (Clv) 

*■ " S V3X— Person net m pest stien ef property— 

Proof of titfe—Onus 

If a person IS not in possesion of a properly, the 
onus of shotting a good title to It is on him {Monroe 
y) Babu I D4UP SihGH 42PJJE 294 = 

AIB 1940 Lab 311 I 
” " S 103— Scope— Prosecution not proviPB ca«e— I 
Accosi-d not proving exception pleaded— Right to acQurt | 
t&5 Stt 1939 Dig Col 546 bHEWARAM 
« ElUPEROR ILR (1940 

41 

■ — — Ss 105 and lOG— Scope and effec 
exception— Charge under S 2-13,1 P Code 


EVIDENCE ACT (1872). S 116 
Po«session of property Is pre'umptive proof of owner 
ship, and under S 110 of the Evidence Act, the burden 
of proviag that the person in possession is not the owner 
uon tbeper‘on affirming that he is notthe owner 
{Smgaratelu Mudahar tLnd Venfsta Ranga Iyengar, 

yy) NanJapaa Setty v Hassain bee 

46 Mya H C E 67=17 Mys L J 610 

• 8 111 — Mortgage transaction between sohalot 

and client — How Courts would view See LEGAL 
Prctitioner— Relation with client 

1040 OA 010(PO} 

~ ■ 8 112— /4ppfieaSi/ity~Mate'nity in dispute 

S 112 can have no appl cation to a case where 
the maternttjr of a person is in dispute and not his 
paternity {Jajakar ) NaND KISHWAR BUX v 
CoPALBlfX 1B8IO 1**12EPC 187= 

6BR 636 = 21 PatLT 619=62L'W 67= 
1940 OLR 331 = 1940PWN &72= 
leiOOA 658 = 1940AWE (PC)101 = 
lOIOMW^ 922=720LJ 263= 
Ain JW0PCB3 (PC) 


1 lli—Applicaiihty to criminal cates 


of murder^Bnrden of proof 


• ' *, V\ {'b)—Apprnet>t ttatement—ti/eea tor 

^ tent o( an appiover cannot be accepted in 

I the absence of corroboration in material particulars 
' ,.4 n- •!. »»>• T*'» •» stence 


* ■ S Failure to go mto mlnest iox—Pre 

sumption— Party bang tl pardanai/iin if a good txeute 
for the failure • 

A party’s failure to go into the witness box raises a 
1 * 1 . 


f 

—Continuance of relationship after euU— Pre'umption. 
^eeUNDIORD AND Tenant 71OLJ100 

S 114,111 ({)— Certificate of posting— Pre^ 


sumption 

Where a certificate of posting rs put evKKnce, the 


I HESfANCINI DASSEE V SaRNA 
190 1 C 633=13 EO 177= 
• A IE 1940 Cal 227 

— -S lOQ—Alegligenceallegedagainjlpubliebodj^l—^—^ Xl^—Acguieicenct and tooner— Agreement to 
Buj-den ef ft oof ^ | [ease land—tfo actual demise— Lessee entering postesstou 
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EVIDENCE ACT (1872) S 116 I 

of Rs 1000 ^o lea<e was boivever execnied at 
all bot the defendants husband remained In 
possession and paid no rent In 1935 the teconl-of> ! 
ngbts was published and in that the defendant’s 
husband was described wronely as a teni»re*holder 
The plantiS subsequently notice to the defendant 
calling upon her to give up po’^session of the property 
but she refused The t ' ‘ ‘ 


EVIDENCE ACT (1872), S 116 
I deeds sold by him, but only pleads (hat the rights con- 
I ferred by that deed have come to an end owing to the 
sabsequent surrender by the tenant iHarPcr,S RT 
Md S<ttke, JM) MaKHAN TewaRI r jANG 
Bahadur ra: 1910 B D 488<°1940 0 A IO 17 

I — S 115~A^guleteen^e — Siltnce, viken amountt 
\t« 


defendant p'eaded adve 
cence and waiver on aa 
had been erected ott thi 
Htld ( 1 ) that the 
possession with the cot 
agreement to lease and 



quiescence and waiver Ice puiQiiu was lueieiuie 
-entitled to possession, the defendant being given an 
opportunity to remove the structures if they existed (5) 
-that the defendant could not, however, be ejected from 


UEBI 190 LC 681=13 212=21 PatliT 277= 


| a,/«u A 
— 'S 116— CW/rewrrv dttrte—Etteppd-^Ttlt 
The test for determining whether there is an estoppel 
in any particular case In con'equence of a decree pa«sed 
- •* - T the 

■ the 
was 

I ■ ■ the 

I Coorl passed on the compromise or was it necessarily 


Where an occupancy tenant mortgages his hc^dingto 
•the xamindar, and he sells his mortgagee interest to a 
third party and later obtains the surrender of the 
holding from the tenant be is not estopped frt>m smog 
to eject the purchaser of the mortgagee interest The 
•xamindar does not dispute the validity of the mortgage 


I /•imJtmgital vuuautm 
Siul itit t» firtt elan 
Utrt — Apped la Higk 
far^9i—C»*»pnfmtf 
Where a suit 
dass Subordiaale 


teyam 


Jadgt and trt/d 

Cour cf a 
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EVIDENCE ACT (1872), S 115 
and accounts m respect of a house which 
IS alleged to be public or private religiout property, is, 
on objection by (he defendant ctirecied to be sent to 
the Court of a first class Subordinate Judge on the 
ground that the value of the sun house being over 
Rs 10 000, the former Court has no jurisdiction (o hear j 
the suit and the pla ntiS a -cepts that position and goes I 
to trial he cannot in an appeal by the defendant to the | 


EVIDENCE ACT (1872), S. 115 
Httd, that the plairtiSs by ih^ir acts anj conduct 
were estopped from denying the permanent naiuie of the 
tenancy Ckand and Dalip Stngh, J/) MT. 

Nazir uL- MSA » Mahomed Ishaq 

ILE (1210) Lab S52 = 188IC 372» 
12EL 622=42PLE 61 = 
A IE 1940 Lab 100 
■■ — 'S 115— Consent decree— If creates Ste Coil 


D . Lahore v Punjab National _bank. 


Subordinate Judge He is consequently estopped 
urging the objection that an appeal lies only u 
District Court and not to the High Court 
BtMmMd y — Such an objection taVen to the 
baling and reprrv* 
JJ I Gajrauji 

■ ■ • Bom LB 413- 

A I B 1910 Bom 242 
"" S IIS— C*on^ue( — Charge holder ^uffin^r 
up property to sale m exeeultott—Charge men- 
honed tn appUeahon for •- « • s ' •» 

sale proelamalton — Esto^ 

If a person holding c 
\vaiYed his tight la respe 
the property up to sale 

without disclosing it, there is no doubt that he I 
would he estopped by his own conduct from I 
pleading a charge at any subsequent time But 
where the charge bolder in the application for | 
execution has clearly mentioned that the 
pcrty was charged and the charge is not r 
tioned m the sale proclamation owing roor* 
an omission on the part of some officer of * • 
Court than to any dehherate omission on ««e 
part of the charge holder, be would not be es 
topped by his own conduct from setting up the 
charge subsequently In any event cv en if it be as- 
sumed that the omission to mention the charge 


se orders must be carried out and tbeJudgmeDt 


(o catty out Its orders in the same nay and to the same 
extent as the judgment debtor himself It is net neces 
' «ary fw the dKiee bolder to sue the iTan'ferteall over 
again But when the decree is merely declaratory aod 
dM not diiert the doing of a particular thing that is 
when It IS not rsecntable then an important difference 
arises and tbe transferee, though bound by the decision 
in tbesen<e that 11 is ret fudieata, is not necessarily 
bound (o the same extent and In the same wav as the 


' I 8 115— Filepptl ~tfont tf erutk Jtnrwn 
S ] iS does not apply to a case where the statement 
reled upon is made to a person who knows the 


8 \X^—Expreit pmltien of taiu—Esfoppet 
agamit 

A promj«e not to ej*ct against the express provisions 
of law Cannot operate as an estoppel {Satke, / Af) 

KHmtf SmOH r MAHF'iH 1910 u n ota = 


to va loQ4 persons by sucte<sions and transfers in some I ,• r •• ^ , 

of which the ven lor< desciilied themselves •• m ■ p 

tenants and no ol {ncilon was tailed try ■ . ■ i .p . , , . . 

tlxlr piedrccfiois-ln Inieiest to any of the ■ . . ■ ■ • 


tan iater en 

' A, . W 
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EVJDEKCE ACT(1872XS 115 I EVIDENCE ACT (1872), 3.146 

nient. The 1e^'«e took no objection to (he third person’s I In a suit for ejectment by one of (he co sharers only, 
occopation of thelard and to his constrccdonof « house I His not open (o the defendant (0 deny the plainua's 
thereon until the building nas complete and in the occtt I right to settle (he land or to sue for the defendant’s 
patlon of the third person’s tenant. ‘ « 1 > . ■ ■ 1 

NflJ, that having induced the third 
that he vras in lawful possession ofthe . 

njhf to construct » boiJJjng thereon by • 

lessee was estopped from questioning ■ • ’ 

third person’s pos'es^ion or his right 


1940Msd 240 
r~~ Duty et ktai 


* , . . . * ■ ■ H cJainied tie 

■ ■ ■ * • ^ _ .he do.unient in 

ga ' • .■ ...• 




auotinti to a representation u that a (eeal 
o«ed by the representor to the 
the disclosure (he omitnon of 
creating an estoppel {DuukUy 
MAYMVO MUNIcmUTY. 1901 



dotr srea I 


(.ucvuieiic rue i-vuii is eiiuueui auuiumg ii> 


—S 123-/’r»»»f<’gr»-Z>rjr/ «f favt 

ioJfUtng fievfmrf’/i tf tutptct. 


me Lir 


teHitablt 


~S. 1X6 — AppJJt 

end. Srt j918 Dig , < 

Nandlal • • 

— - -S W^—EiUt} 

Where the rent suit fs brought by (he daughters claim 1 
ing to be heirs to the leasehold rights allcaed to be (he 
stridhan of their mother, though the tenants cannot di»> 
pute the title of their mother at the eommenceinent of 
the lease they can dispute the denraiire title of the plain 
tiffs. It Is in such a case iDcambent upon the ptamiiffs 
to prove that the leasehold rights in question were the 
stridhan of iheir mother and they are entitled to inherit 
the said rights according 10 llmda Law {Bifdt, J} 
Parkash KAURI'. GianChand 

A I.B 1940 Lab 341. 
- — -S 116— Plead loss of tide, subsequent lolen 
aocy— If ©pen to a tenant. Sf J939 Dig . Cd. 551 
lucicman Chaplain ^ pearev lal. 

1S610. 274-12 B.A. SSL 

3 lie— Scope— Puledes'oppel— Jfcnodifiedby 

Presidency Small Cause Courts A 
SIDEhCvSiJALtCAtSE COURT ■ 

- ■ — S 116— 3’irtf fgr ottf ■ 

jJtiftrt aimtttilf • " " 

h tlaiHlilf^Pletn.’lff't rigkl t» /»/, $f tan kt dtnuS. 


41 Cri-J 667-AI.S 1940 Xai. 217. 
* ■ — 5>. 123, 124 and 162— Privilege— State not a 
party— Rules governitiE production 0/ documents. Stt 
1938 Dig , Cot. 683 Bmaiya SaHes 0 RdtNATH 
1X2.(1940) Naff 2S0 
— ~S 132, ProvlJo—CoopnlsIoB— hat amount* 
to. Stt 1939 Die , Co) S54. RASOOL Bhai *>. The 
Kind 41 Cr J. J. 48. 

■ - — S» 133uil 114. ll) fb) — Accomplice as «j|. 
oess Srt 1939 Dig, Coj 554. hCA THtjv Pev, 
The King. 4iCrXJ. 44. 

— -S 115 — Appln"abiNty— Illiterate person Stt 
1939 Dig, Col 554 . Mdeafear Khan r Emeeror. 

IX B (1939) Bab. 609. 
- ■— i S . 145— Proof of previous starement— .Necessity 
for. Jee 1939 Dig , Col. 555 SfCZAErAR KtiAVr. 


I • I ' • 

VmiUtf, 
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3SVIDEN0BA0I(1872) S 154 jEXECtmON 

Magistrate should confine questions as to character ment as evidence excluding only such portions 
asked in cross examination to questions which arc j as are not relevant to the case although that 
relevant to the ca«e and disallow questions which are would bring on the record those parts of the 

lent which are corroborative of the wit 
evidence at the trial in addition to those 
bt on the record by counsel ior the accused 
mg contradictory of that evidence But 
. ^ there is no formal notice or requisition 

a rottiM from the accused calling for the police diary 

Wh»«„..e„beco„,. h«..l= ,t ^ G»ven™b„t romsfl bmdnr?. ,1 


■ S 15i—-f/csttU wtlntn—Evtdtnte c(~-Value of 
— Dttlartd heUtlt —Vst ef—Diiirahhtf~Ptfmtt 
Sion ft treat wtluert as Aest le~Grant ef~Outr of 
Court 

It 13 now settled that the evidence of a witness who 


lie which by | 

association have come to carry by Implication a mislead 
ling significance {Rmislani and ChaSUrjee JJ > 
NEBTl MaNDAL V EilPEROR 19 P*t S69- 

19010 467-13EP 220 - 7BB 69- 
41CiLJ 910-1940 PWlt 73- 
A TB 1^40 Pat 289 


•>B 1 


^ 187 It 138=12 Kt 663=41 trLJ 408= 

AIR 1940 Cal 167 
’ S 167— Improper admis«ion of evidence— Duty 
of Court — Conviction on the remaining evidence See 
l939Dg Col 684 Jamna Prasad o Emperor 
II.B (1940) Nag 188 
I EXECUTION— fer— Decree passed iy 
mat/ XAan^-Cn passing of 
on Coirt of District Judge 
Subordinate Judgt—Appltea 
tra lifer eerlifieate granted 
, yle)—lf eomfelent 

I A decree was passed by ihe Court of the D strict 
Judge Dera Ismal Khan After the passing of (be 
decree the Frontier Courts Bebolaiion came into force 
and the Court of the Disinct Judge became the Court of 
the Senior Sub Judge Later on the decree bolder 
applied 10 the Distnct Judge (new style) for transfer of 
e ^4 *.« •k« a f.n Tfie D Strict 

thereof an 


the applica 


3 102— Pnvil'ge— Stale doc 
1938 Dg Col 684 BhaiyA Same 
I1.B 

S 163— Pohff-rfiflry in 
ed tntPeeUng witness's sialemet 
k\ny—lf bound to fftte entire 
nidence 

S 163 of the Evidence Act is applicable to 
criminal tnals as well as to civil actions If 
during cross-examination of a witness the 
sel for the accused calls for the statemen 
that witness recorded by the police in Calc 
during investigation and inspects it for the 
pose of contrad ctmg the witness Ihe Govern 
ment counsel is entitled to* require the counsel 
for tic accuse I to gi\c tii wlolc of tic Stau 


4Uttchnifiif — Necessiti—Decrer—Hyl'o 

tficcatioi of tMwioiflb/cj offered fudijinent 
debtor as security for ralisfactton of drerec—Sale 
oi/f out attach ne it — Validity 
Where immovable properties are the subject 
matter of a security bond executed by the judg 
ment-debtor hypothecating those very properties 


18 Pat 719=20 Pat LI 924 
I ~~ 'Bar of— Compromise— Effett of 

A Judgment debtor is always emitted to re ist esecu 
*■ - 'the compromise Is 

• has the effect of 

and Dhaile J ) 
Bank ltd v 

I AKHOyRt BlNDHYACHCL PRASCD 185 10 608- 
OSB 222-12EP 387-21 PatLT 173- 
AZB 1910 Fat 281 
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SX£CnTION 

■ C>mpremt:i — E/fe t pf—Faeihlin 

ludfmfnttiiHiir /tr frying dtirtlal 
tf extmgHttktd 

Wneie onder *. comproiu^e bet* • 
holder and the judgment debtor the 
certain f 4 <.iliiie 3 to enable him to pay 


••• ‘ Dtitk e! dt<r<t keHtr~Ritki »t l*tat rtPn 
Ptniaine If ««//«“# •'arra/re* 

When a de tee holder dies pending caecntion ptocced 
tng'i, hii legal representative can get his namesabsillut 
«d and continue the execution No fresh appt nn t« 
tiecessar) {_Ahdul CJ and <K»* * 

CHUnMLaLs \Va2IIi ASU Hasi 

42PLB J & . 

- ■ ExMifiHt Court— Ju'tiJttttfH-^DtlermuiatiOH 
of — yptur of iutt or aotoHUt of dtertr 

It It the Value of ihesuit and not th* amount of the 
decree which deiernunes the jori'diciion of the executing 
Coot (vfWiif Qa)'<ni"i C ] and Kxtktu J ' 

DaKZIV KASOOL hHEtKII 42 P L B J 
“Etttunug Court— Paw rt Eatroof 
inelu ltd iH Jterrt— Power to txteuU 

If once ratraneousn attera are allowed to 
In a decree without an; obieciion on the 
defendant, the executing Court cannot refuse 
that part of the decree on the groand 
extraneous to the aubfect matter of the suit The eefen 
dant has a right to appeal againtt the decree thus drawn 
nn in I have ihst rviiii in ncluded |ut U he doe* not 
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EXSOUTIOK. 
felis a decree In arbitration proceedings under the Arbitra- 
I < a —t. L „ _ a. .4 11 • .-.cutinw Coart 


•cuting Court 
with consent 
• n on the face 

Cling It had 
and Lobo, J ) 

10 Sind 160 

• i uiktnd dtertt— 

ndtcttm to txteuU dttrtt—Duty of 
Court to dtlernint—Jud/mrnt and eonaie ttJtemenl— 
Rettran(g~H fan h foot'd at 

When an executing Court proceeds to execute a decree 
It proceeds on the fooling of the decree which is irans 

... t> fxrr'" 11 Tr"* aTK-"' no Pr-nr* hai i.. 


executing Court to execute the decree, It ha« to be 
decided by that decree When doing so documents 
whi h are ptri of the proceedings in execution of the 
decree e/ the concise statement and judgment of the 


I ■ •F*«(uling Court— Foutrt of —Oil/tltim that 
\d/trft wai fatitd witkout turisditUtn—fnxttttgaUoN 


• — — - Executing Court— Powers of— Ilea that decree 
has become incapable of execution owing to cuming into 
force of new law— U can be R'vtn «Bect to Ve 
MAIIUAS LSIATtS LaNIi act (as AMENI CD BV 
ACtXVCHoF S 6 (1) tXPL (2) 

(1910) 2 MW 881 

, .. ( xecuting Court— Power of — Kefrrence to arb i 

ration— Power to grant pern is ion an t to file awaid 
made o» arbitration 5'r/ C P Coiix O 21 R 2 

42 Bom LB 867 
■Ex ecu Ing Court— Power to go behind deiree 
Stt 1919 Dig, Cul 556 KajinhaR Ktuaw » 
ChltaNlaL. 188LC 639-lSBL 55- 

A IB 1910 L h.65 
Executing Court— Power to go bChir 1 dectc**— 
Su ide- reed wuhoul ronie-'— ‘Deere* good on face of it 
—O >)e lioi >11 execution that Oeciee Is null asbeig 
pa^-wd In MiU barred by S 69 Patlnerrhlp * ■ 

of executing Court to goinlo J’rt’PAKTM • 

SS69avd7'» (194011 ” 

■ htr U lue Court— p nptr to go */*«■ • 

Auord fl/t t »» Court— Pairtr to gutjt an tw • 
Anexecntln# Court can enquire inio and 
a devre is a no'l ly not on iheg ound ot jurii.. . . 

becaa>e the iktrve parsed IS not a c'ecirest all such a I 
in the case of a decree against a person who Udead.orl 

V D. 154CH-39 


Court to eniertain the ohjecUon (f/mdtrroH /) 
liRtkZEPUK Loan Co, ltd v PROvnnA kanta 
8ASU 44 C W N 892 

— Ertiuliog Court— Pawert of-Vaftdily of dtertt 

—Pototr to f«e/risw 

It Is clear law that the executing Court can only goes 
lion the decree of a Court on the ground of lack ol in 
hceni luiisdiction and cannot question it on the ground 
uf illegal exeicise uf Juii'diciion oi a maierial irTigoianiy 
in the exercise of ]uii«diction {.fiaftp Siugk J) 
ANfUMAN Impale Qai'Zs Bahmi v abhul 
Omani ]89I0 370-13BL 76- 

42PLB 128‘AIB 1910 Lab 280 
—Executor — ExteuMn o^ptruf- .^f/acliMenf 
of pevjonal /re/erfy— Pmrmxi6tfi/y 
\Were an e*ecttlor is only a debtor In fns 

• . I 
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EXECUTION 

tXKutt dtcrte »« iuii suil—Fatlurf to Uie til -eUtn «/ 
«»/}< /(«gc~-E/f( et—Wai i cr 
The standard bf nbicb the jarudieuan oitbeeseca* 
tine Court to execute a <Iecree tstobe consideeed i&us 
txipaat; to Uy the eait iCsetf If cannot be urged that 
»n)8ssi,lhe decree on the face of itshoired »aftt of j«rw 
fiction the same wpst be deemed to e*i«t Korjatnil 
be said that the question jaanot ^be raised at a later 
stage jrJien tf gc« Jo the very focndaljon of tbejwru ; 
diction of theexenitingCoutl The ja>» dicuota ot each : 
of the Subctdinate Courts ta ba^d on nhat the leglsla | 
tore has envested it ttiJh It is not a matter of consent | 
of parties Therefore it the Court attempts to deal with 
3 matter which is beyond its tansdiciion no consent of 
parties can give tt farisdictioa A secoi d class sob 
ordmate Judge who has no jurisdiction to >ry a soil filed 
in the High Court can have no jurisdiction to eieeciite the 
decree fn that suit although the decree is ooly a decree 
iotconsiot anamcBst ahicb u aithrn his ioPt«dictioo 
■Jfiplact ibat Jhepbiettion *85 n{X (al(<a al^n early 
stage does not ma^e the proceedings sahd anfi cannot 
give rise to waiver A question of waiver cannot arise 
unless It Is pleaded and wbepthe question goes to the 
ropffiffte junedictrop there ts no quesrion of naivetor 
aCqows(*n« (AWwra /) Rff^TOJfJEE «k>RABJI S' 
Mahadev CmnTAMAW lliB (194 C»Bciid eaS" 
19010 SSl-lSBB U0»42Boul«B Sd6» 
AlJr 1340 Boa 277 

■— 'iiMirartb/i — adfudicatita tt 

An implied adjudication on tbo quesUon of iimita 
can be inferred tn n'es where the execution Coart 
paued any e^entye order for further executsen » -v 
detriraentof the jodgment debtor Gut It depends on 
the circBiRSiances of each case tt here nouce of aa 
execution Ap^icabon wax sent to judgment debtor, who; 
did not appear sod (he case was consigned to records at 
the request of the decree holder end (he costs of the 1 
execuiion were given to the decree bolder and the 
balance due onder the decree was also noted It was held 
that an imptied adjudication on the question of hmiia ■ 
lion could not be toferred ^tid that the awarding Of 
costs and notipg of the balance doo imdex tt« decree 
were mere formal andof « ministenel character 

and did not involve any adjudication on the quewwnDi 
limitation tKadftkruitt J") RajjjiLaI. » 
Makdai 1S5 10 eS0“12 BO ZSZ" 

WIO OWN 16-1910O3/.B 25» 
l9JOA-WB,(CO)42=>AiB W100adb326 
— — ^A>»Yfwye dtcTu tgaiml Ijse preperfU4-~Dterti 
haiJir tgreeitre tt txeentf egainK cat Uem infAt Ertt 

tnstaitce^tlfMl-^Sah af that item ti<em»3gtttpatittle 

— Elehtla p/ofitdofattitteHurtlm 

Where there Isa irortgage decree as against Seo 
Item* of property and thedecree holder agrees to execnie 
the deate as against one of ibe items only tn the first 
(n>UiKsand to proceed agaliut <be oJber, in rsseof 
deficiency tbe eHebt la that both piopertles always re 
m aid liable for the de^ The mere fact th at the decree 
holder egretd toprocced aga nsl^oneof eh« 0 '’'~^ 
first could not prevent bim fjom proco 
second propertj-^ U for any reason th* • 
prop'fty war piohibi/ed or hecamoirepi: 
llSAllAUc' '>OR»*CMAt , J£ 

—— ^Mortgage decteo— Rsgbt of 
—execution aframjt some df mortgaged proper-" 
l»« Str C t* Conr O 34 R S <J) 

ILK (1939) 2 Cal 4S$ 

'—-Ordtr tanilgHitgapehettian te rtttrd—Efut e/j 
^AfUnaUfH it pttiding 


EXECUTION 

An (wder merely consigning an execation application 
to the record is not an order of di^m ssa! It >s fn no 
sense a final disposal of rbc care (Aidul QjfWM C J, 
(»«tf DUMCHANDf ThAKAR DaSS 

4ZFE.BJ acdS S35 
— itnitKg eff aptlte<itii»t—£^fct af—Jf 
Anally Jupatt! tf appltcaiiorr 

If ao executing Coatt wants to dispose finally of an 
appficatuwr, it shaold ose clear and onambigsoss 
tntgufigC Such at ‘ the application ts dismissed ' 
“Siiiilurg oS an application ’ is a phrase whidi Is cajjable 
of a nomtMir of meanings ^ffarriti,C / and pdantktr 
tall. J'i PitATAP Ut*AI NATH V SUKHDEO 
Phasad IfiPat 649»186JC 

12 EP 48 i= 6 BR 32 i“AJU I 340 Pat .64 
Rfyu/al-^AppUcahen under EHfuttbertd -Estalei 
A<t —SiiiKqaent to weutibt appiuaticn — 5r*y-” 
Diimttia3^ef»npptt<atic<H uuder Encumltrtd EslaUt 
A(l'~FTfii epfltenlttn for txecnlian — If tarred ?> 
ttmitatioH 

Where On a Judgment-debtors appiiyadon under 
Enrambered Estates Acfactrotion the <le«^ holdet’s 
application for execution was delayed, and after the 
rejection of. the application nhoer the Encumbered 
Estates Act a fresh application for execoiioa was-pat 
in by the decree holder on a plea that it was barr*'' by 
limitation it was held that ih« » "t 

after be pw ’* " “■ 


} ttHOB 

, • ' t> bARASWATiritASAD 

loaitiiU 136(8)-19f0AW B (BB)7S{2)» 

— — — rPi* t«f— ^rnfiB/ eif txtfvtem opptitaitm--- 

Suitttutnl appUeatian^lf frtth tpplxaUon tr ritnvtt 

of foruttr 

An application in esecntion vrhicb is ne essetatM by 
the action of JbeCodrrm striking ttS a pienioas appU 
cation (or execationJt not in law a fresh appJtcaUon, but 
must be taken to bean epplieation to revive or ccnfiaue 
(he former appUcaljoo {ItaiA C J and ICrtihna 
twami Atyanger /) SJVaSUBRAMAMAN CHSTTIAR 
u fifURttOeSA Mt/DALIAR 1940UWN5d5*« 

51X^W 739»AEB IStO Mad S66» 
(1910}1MX.J fi37 
—— Keviral— Test Ste C P CODE, SS 47 ASO 
48 mo ALJ SDI(rB) 

■ ■■'ifoght lo— 'Compromise decree against X and y-* 
hr Co be proceeded against In first instance— Execution 
against AT a» Btcessful—DcCrtttbpJder’srjghttop pceed 
against Y Stt 193^ Dif , Col 559 3UULA Dux r. 
ABDUL fjvTxr EItJS (3930) Nar (P O ) S69 

■ Salfr— rindmg nature— 'bmt to recover pi>sstsHon 

of part of property sold — 'la otaloability Sn^ 1939 
Die, C ol 559 BAHUf AmirSiNQH 

2S7 IC S33W33E-A bl3»A JB 3930 AU 73 
— Sale In— Puithaser’s rlghis—Sale of right title- 
and Interest of Jodgnent debtor Inw''"- 
Such, property sfi"— r 


Ittib Bang 3 (PB ). 

, — / Mrttater's rtfhlr—EuftAjtrr under 
uionegmnd martgattdeerett 

Wille a purchaser atari esfculioft sale tjndera mere 
money decree gels no more than ih* rlgh?, JJtlc and 
IntevesC of the {'idgment debtor at the date of the sale, 
the imrthaser under a mortgage decree gets the right, 
■ Interest in the tnorrgaged rabjects wWeb Jbe 
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EXECUTION jEXTfiADmOHAOTlW03rfi-7K - 

mortgagor hid »t Ihe da« ot ihemortgage sndcbirgedj Where* Jodgmen^cJeb(or dies after (be l«iie of« 
thereb)’ Bajing rbe mo'if’"*'* " lice /ram in- } sale notice io bdn'a’od ih« sale U '• 

' . ■ morigagee a«Mi , tkUhoutht# lees! • • • . ^ 

- • » option H» a I . , 


/\a’>tin ^ lAQVNAty RO » » 

MucucK. arHA. h«*il:b . 

tEE.a9«)KM (UO). 

I940A WE (?€> ■ ■ • , 1 ■■ 

440WN 233“1940O WN - I ■ 
mODJiS 26-700 LJ 6ie ■ ■ t : . 

42Bt>toEE 331-21 PatLT 237- 
1940PWN S29-A1B mOPOJl- 
(JfllOJlKEJ 87 (PO) 

' ' - Sale in par«Dance of oi'der in partition satt^9a($ 
MibSect to confiroiaiion ol Court— Person TnaVtng high- 
est bid in excess oi ruerte price— Right to have sale 
confirmed— OSer ol higher pnce-by another after safe — 
if gtoaodfof tdfasieg to confitw Srr !939 Dig Col. 
560 SOUNBARARAJAN t >.HAKA MAHO^rEO ISUaIL 
SAHeB IS6X0 118>13BM 691- 

AJE. 1940 Mad. 42. 
—— Jiifr— /V«/ rferw— V”*/- ” * • 

fiarw—y’itfeAaur^/f ^ ■ ■ . 

tfily inltrtil tf /n/gwr • 

Theqantionnhetber *. • ‘ • 

decree passes only Ihe /i • • 

ptojteny wW or the wh • atueMnds 

upon the form of the exeeut’O" ■* e 


• ■ I' “ , xiiuiy 

- «uuiii, therefore, lie heavily 
upon the person seeking te>'et aside the sale to shoir 
that it iea» In fact ibegal (S<ielir. f\ 
TAVKAUP.bf*''*"*’*'' • ^ 


■ ALU 52S(rB). 

' ■ •Siu-^itunt ^ifr— 3s/r fr^Mdinfi not' 

ju/vniff/ i/ Ceur} , ^ 

Jf the execRiing Court does not lake any action (o 
satisfy Itself that a piopet sale of the immovable pro I 
perty is conducted and leaves the , entire .matter in the j 
haodsofics o£ce , N 4 tir 4 tbe aale it liable to hetetl 
aside. and fyatir,/,)_ /a^R*** ’ 

V KCTMl SawTa MaL , 42 E.L.S JT. A E li 

— — d'e/r iH~Puftiaur~~‘JCiei/t of 

In esecntion of a mortgage decree against a Mai 
medan mother and her minor son rrhp.wAS represeoti 
by his brother as gaaidian ad hltm in the suit 
property was Sold aod purchased be a ;r 

SoVeoseM*’' • . • 


" • . ' • t-iiirn to the effect 

e ..uote ol the decreW amount bad been received 
by bfat and that (be 6le might be ooti'igned to the 
record room, the dttsee-holdrr is notentitlra toreceive 
anyiblngmote in connection (ritb tb« decree iroathe 
iodginefit-debtor. . ^ysow, ,C, /.I HaVAT 

Mahomco e FAOtR Qhanb .,» • - k ; * *- 

‘ * • • r “'42 EJ*'Sj, *ndK MS. 

••• —" •S/nijHf cir-^tnttfHiHg la rte—^ 
af‘ \ 

order ’stnWn^oS’ ■a*- ' , ) 


ml,. ■ ■ .—iigage Suitdid 

Ki e any such plea. 

HtldAtaat the rlg<?« “f the#s>r«rf* auction pnt^ 
chaserjwere not effected and the sale — ' ’ 
aside f’ * ”* * 

IMM. ' • I ‘ ^ , “ , . ‘ ' 

— “SaleWi 1 * ‘ ' . ■ ' ’ 

subject to confiru.mi.wJii ol kourt—TVrrson • 

bid {n ex'css of resereeprjCe-I^Bight to t 11-41- um !• 

finned— Offer of hsghtit pilce ^ another after sale— « 1 1, 

ground for refayng to confirm Sfn r*?*" *■ , S , 

5oa e— t 

SAiieo ■. I “ !:■ I 


■ V..wa-AlEi7S4aMa(1.2Ma 
I iJXTBAPmON ACT fXV or 3903J.fi T-Cn-.- 


IJat (193»} ffir cr.c.i 831. 
I 7— Warrant direttinf'd-'"**— i' 1 ••■4 


int*itdt 


s » ... i., . ^ 

eeiji. 232- 

. rJcS.<«»)E:*r.<E.O) 82 t 
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EXECUTION 
execute dtcree lu iuch suH— failure to (ate eiieetim ot i 
early itap — Effect — iVatvcr 

The standard by wbiclt the jurisdiction oftheexecn 
Un^Court ioexecute a decree istobe considered is its 
capacity to try the suit Itself If cannot be urged that 
an1ess,tbe decree on the face of it stoned nant of juris 
fiction the same mpst be deemed * 


stage does not ms£e the proceedings valid anil cannot 
give rue to waiver A question of naiver cannot arise; 

' la the 

■ a ver or 


ISOIC 391-13RB IK 

• I 

— Ai wi/atfM— /«Aff erf e 
Infixeuee^tnumtlaneei 
An implletl adjudication on th< 
can be infeired in cases where th • 
passed any eBeciive order for ft • 

detriment of the judgment debtor but ft aepeoo# w* , 
the circumstances of each case Where notice of an | 
eneeoljon appl cation was sent to Judgment debtor wbo ^ 
did not appear and the case nas consigned to records at I 
>(<■ run . nt kr, Anr ^ k lAt ••id ihi* costs of the 


An order merely consigning an execution application 
to (he record IS not an order of di<missal It is in no 
sense a final disposal of the case (Aidul Qayoom C J 
end IVtar, Jff) DUNI Chand v Thakar DaSS 

42 P L B J and E S35 
- •‘-Order ttrikiug off appheatien—Effeet of— If 

finally of an 
unambigaoBs 
i dismissed ” 
hich is cyjabifr 
Harrier C\J and Manokar 
• • .1 NATH V SUKHDEO 

SPat 649=16610 291 = 

• ’ 324*=AJR 1910 Pat £4 

— under Eneumbered Estates 

Ubn appheatim ~Sta.y~~ 
. mder Eneumbered Estaiet 

r executton-^If tarred ty 

\ Where on a judgment debtor s appli-'anon under 
Encumbered Estates Act action on the decree holders 
applicatum for execution was delayed and after the 
tejectiun of, the application «naer the Encumbered 


5ut e^ lentapplseation— If fresh applievtion or rewvat 
ef former 

An appl cation in execution which is necessitated by 
the action of (be Codrnn sinking off a pis^ious appli 


.. —Mgrtgoee decree apainit lu>e properties— -Decree 
holder acreeinpta execute against one item m tAe find 
mstance^tffeet—Sate of that item becoming imPasttUe 
—Riektfo proceed against otter stem 

Where there Isa mortgage decree as against Ino 
Items of properly and thedecree holder agrees loexecnie 


— Execution aga i st some of mortgaged proper 
IKS Ver C I' Cone O 3^1 R 5 (3) 

1 L R (1939) 2 Cal 455 

■ — rOrder eonslgning apflleotion to reetrd—CfTeet af 
— AppttcoHon H feuding 


1 • Revival 
48 

■ ■ Right ( 0 — •Compromise decree again*! X and V— 

I ^ to be proceeded against in first instance:— Execution 
apinst X un nxessful— Decree holder's right to p pceed 
aganstr Set 193yDg,Col 559 MaULA BUXr 
ABOULLATir ILB C19S9}Ear fPO)S69 

■ — Sate— Binding nature— Suit to recover possession 

uf part of Property sold — Ma ntaiijabll ty See 1939 

De«Col 559 FARUtr Amir SiNCH 

187 10 294 = 12BA 6U-AIR 1940 All 78 
title- 
ty— 

**R 

• G V 

57- 

■ ■ 3) 

■ nder 

Write a purchaser aran execution sale ond*ra mere 
money decree gets no more than the right title and 
Interest of the Judgment debtor at the date of the sale, 
the purchaser under a mortgage decree gels ihe right, 
titleAnd Interest In the mortgaged snbjects which the 



6 i 3 INDIAN decision^,- - 

EXECUTION - I EXTRADITION ACT (1903 7 B 7>- - - 

mortgagor bad tt the date of the morlgage and charged I Where a Judgment debtor dies after the i«<ne ofa 
thereby Ba)ing the mortgaged property free from In | sale notice to him and the sale is sab^qnently held 
cumbrances be gels the title both of the 

of those Interested in the equity of redei ■ 

not a mere successor In interest of the • ■ 

equity of redemption at the date of • 

Giergi / • • 

MULUC 

1 

44 ( • 

194C 


Sale in pur'uance of order in partition saii^7a(e 
subject to confirmation of Court-^Person making high 
est bivl in excess of leservt^ price — Right to have sate 
confirmed— Offer of bigherprice-by another after sale— 
if ground for rdfusing to confirm Stt 1939 Dig Col 
560 SouNtMRiiRAjAN ^ 'Khaka Mahomed ISUaje 
SaHEB 188 10 6dl. | 

•Salt~fttnl Jttrtt— « 

fatjet--Purelustr—I/gtti • 

tnlf tnUret! tf tvdgmtnt dt 


^^^—Saltin—Validlty—Salt viithtut atlaehmatt . 

A sale without Attachment is not void ) 

DAULiCT RXM v pRiTAM Singh 

« ‘ I-LE (1940) Lah 616=188 1 0 535- 

' ‘12 R L 610 = A I R 1940 lab 78 

Sate— Wkdr ^ufn 

The parchaser at an execution <ale under a money^ 


618-18810 720-13BP 90- 
^ WIO^P^W N^420^=6 BJtt 713- 



I 4»l*laa«J audil ooo 

I Stnimf air—Ccntignttz to rttaied rpan—'SH'ttt 

\of , -1 

An order *slrikmgoS’ an execution application and 


' ' OF 1884). 8 4 and B. 55 

Sole tH—-Purekattr^Rtghtt of v| —Pirnpcrii—E^otoiito—Rttetne oparifeto—Poiteiiton 

In execution of a^morigage decree against a Mah» | nx/Am/ /rrrnrc — Oferrer ^ ” 


raire any such plea 


re. 1**"**®^ **ttant Jer l939 D g . Cot iU) MattheH 


ir dekor mot trowgit on rtcord. 


UUSilliUr (F 
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EXTRADITION ACT (1903), B. 22. 



rACIOBIBSAOT (XXV OF 1931), «■ 

42 and 81— Pro>ecutiun (or aliowinj; vro 
beyond time fixed— Piea in deJenee-i/tf'i-* 

— Proteciion under 5s 8J, if available S , , 

Col. 691 Provincial Government, r p & rekar 

Seth CHAPSi. ILS (iSlOjNag 257 

' -3 7l—Sefifie anH tfftet—Chargt agcmttt eeiu 

pur er ffttnager—ComplatHl hy latter agjtvil aaotker— 
Right ef Factory Intpeeter to trett-txamint aetuted rn 
latur'e eamplami. 

Where a complaint is lodged by an accused under 
S. 7l of the Factories Act, the Factory Inspector, as 
complainant in the original cornplain*. ca i cro»s examine ' 
the accused when he goes into the witness box to prove 
his own complaint The effe.! of 's. 71 is that when ari j 


I TEDEBAE COI7BT BULE8. O. 37, B. 1. 

**■ “ ■ not be allowed to raise new points and 

. n^el was not fully instructed and there- 

* se the points at the original hearing or in 

It IS a matter for counsel’s discretion 
I bow a ca<e is presented to the tribunal and which noints 
and 
AL V. 

■■ .97 “■ 

S Fed li J 67 

FEDBBAL CODBTBDEES, O 8, B 1 and O 16 
B 4— Atfpti-.abilny — Application in revi*ioii — Applica- 


~ -3 9. B. 2— ‘Dire of signug of the decree'’— 

Xfeaningof FelWDg.Col 563 LaChmeSHWaR 
Pkasao SUKUi. K Gikdhari Lal. iBPat. 123>° 
IdSlO 353«6BB 159 = 12 B P 353 b 
SFed EJ.(P IlfKFB) 
- ) 1 ! ! ante with 

• . by High 


oeait wuh togethet In the interercsof (uvice the 
Factory Intpector should have the right to crO'S 
examine a person who n h- has charged if (hat per on 


i m S 71 (D— P ocelureun l«r — On nirceof own*r j 
or oxupier and convimion of actutl oAcder on latter I 
pleadm? giil'y— t<*galiiy. See 1039 nut. Co'. Vi2 I 
SUPERiNreNiivNr avo KedestB'<mc£-< op lexl 
Affairs. BENoti- < l.v hirla 

t LB (191011 Oal 120 -181 to 3l-»- 
70 C £.7 183 = 41 Or C. J lil-t2 BO 3}3 


FAMILY AaEANaEMB.VT-f'u'i/rry— 
— Uona fides 


set to sucg-^i >h <1 the Parliament did not intend the 
Fa leral C >art to h ive the amplest power over its own 
price lure, <t eight to be the exelu'ive prerogative of the 
iJoirt to decide whether a litigant ha> done any 
forfeit his right to prosecute hit appeal 
'er (he lisiice of the case require* il, the Fede 
« >t IS entitled to excuse applicants from compii' 
. . . Ih so m ich of O. tO of the Federal Court Rules 
a« requite* them to hiv- the record prepared and print 
ed >A (be H'gh C >urt and tololge their pennon of 
Ap.>ealintns Feteral Court within 60 dave of the 


hir to (he p* isecution of the appeal before Federal 
Coirt Tfle provijionsof O 45 are procedural p-mvl 
si0>i4Oi'y and non compliance with them in the High 
in of the 
(1) of the 


vering the 
ismis, the 


■ beiiivok- 

lalliJ iiiUBoui IBl i„ .'L, 

I 45 R. 7 siani* f<7u<irr, 

, . Whinar,//) LACHMESH. 

G RDHARI r.AL t HAU* 
T rrO)l-l87IO 670 = 

. ' 0. 33 = 1910 O L B 300- 

. 'N 260-‘)rtdLJ 15- 

. 309 = 1910 M W N 464- 

■ lOLJS 27 -aBR 613 - 

, AIB WlOrO 28 




. ■ . - , . . /— Ths twoparts of R 1 of O 37, 

■ : • •, , 1 1* Ih^ sane rule are ready separate 

all-iwed on the merits or even tmihe crourtrt |ha' new) ,|,4tlnct Th* fir«t deals wnh the exemption of the 
matter has be<=» discovered, which If U had l>*en I patties from complu>i*e with any of the reiil'ementi 
produced at the hearing of the appeal might outerlally I irSidi have been expressly laid down In (he Federal 
have •(lectesl the Isdgment of the Court. An •pplicant ■ Caurt Rsl**. Toe second reserves general poirertii 
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riSHS&T 

give directions In matters of practice and procedare as 
considered jast and expedient It follows that in all 
cases wberetbe Rales are silent tbis la.t provi Ion can 
appropriate!; be reported to Bat of coarse, (bat 
would not entitle the Federal Court to ezca>ecompli 
ance with the rotes of the code, made appi cable b; the 
Adaptation of Older 
Tet Cvyer, C /—Although 
framed to be kept and not to ■ • • 

framed for the parpo e of assi'iing ■ . 

the putposeof enabling it to be del ■ » 

strict adherence to the rales is 
I ilgant of advantages which the 
clearl; Intended to give him the 
may pioperly exerci e the dispens 
byO 37 in order that substantial , • .y ^ 

But the Federal Court can only exca e 

Its own rules and cannot excuse compl 

of a High Court and st II leso with the 

statute [In this case the Federal C 

applicants from compl ance n th so 

Rt 1 Zand 3 of (he Federal Court Ruf s as required of I 

tbim ft) to have the record prepared and p> ate<t in the 

vrnhrnnT a d f 21 *n Ihe r r»fl annual nl 


1940M Wjr 4S1-42PLB 312-6 BB 643- 
710LJS27-AIB lS40rO26 
riSHEEY— Cranf »f A'eer/sW/ and km koxi 

tail* nvtrt^Crwn's rtfit in Enfland and India 
In England the ngbt of the Crown to grant a several 


aI<o erant a several Eshery to a private individual in 
non navigable rivers or In itali and land lacked waters 
as an incorporeal right apart from the r ght to the solv 


iTBATO 

FOREIGN JUDGMENT Sttaho C P Code, 
o 13 

/neidtnl^~Judgmtn cifamtd in foreign Court 
araiHil ttmt of leinl premi:ors~Suitcgainit the rt:t in 
Briltik Indian Court— // tarred 

I* IS a well established piinciple of Private Interna 


FOREST ACT (XVI OF 1927) S 62— Removal of 
I mber seized ufidei—ronviciion to theli— Finding as 
' ' See 1939 Dig Col 564 

41 Cr L J 10 
g with treen not Manging to 
See J939 Dg, Col 564 
41CrEJ 10 
(IX OP 1859), S 20~ 
If tUll in feree oni un 
offttled by Act VUl of Itt^Lmitahen for 
Pu'Poitt of S 20— 5/offinp poxnt 
S 20 of the Act to provide for the adjudtea 
tion of claims to property seized as forfeited 
requires that persons who have any claim that 
they are the owners of property which has 
*• ’‘d as the property of another, 

’ 'ueb a claim within one year from 
“ r -or seizure of the property which 
• • Though Act VIII of 1868 has re- 

' sections of the Act of 1859 S 
liter Act IS not affected by Act 
’ and the application of 5 20 is 
permanent, because it was intended to be a per- 
manent bar against subsequent suits in Cinl 
Courts and hence has remained in force up to 
the present day Limitation for the purposes of 


wxteis as a part of the river 8>-item 
Per Rau J — ^The effect of the deaded caws basin 


I Wbete a person has a<sigoedbls decree to anotber 
person with a view to avad attachment of that deem 


(Atf/iW Al and Ran //) RAJVAWriM DrBJ W 
MosmothaPau IXB (l910)8Cal S9S- 

44 C WJf 1079 

( 


■ I 

— —Fimdtmg of — Juferenee from arm 
lamtirneeKf direet troef—Hien luititii— 
Hrtumjtamrer regutred 
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It l»AeIt settled that where fraud is to be inferred 
from circamstances and is not directly proved tbo«e 


OOVT or EUEMA ACT (1035), S 124 
It is open to parties to a litigation to agree to prayers 
of the opposite side being granted even though tney 
may pot be tenable strictly according to law but it will 
be very unsafe to say that such action constitutes fraud 
iB^rper,S M and Sathe J M") THj^kra p TjkA 
HAS! 104OED 222»104O A WR (BB J87 
i CBNBBAL CLAUSES ACT (X OF 1^97) S 3 (26) 
— Appliiabihty^Batar duti ~ “ 


Legal and moral fraud — Di'tmction J 

Dig Col 564 Umrao Begum v RaHmat 
186 I C 77»12B] 

— ■ —Party U fraud—Right ta rtUtf en b 
fraud uUnt uheme ta dalay eredilcrs—Duiy af Court to I 
rtfuse relief I 

A plamii“ “*■ *• * 

to delay a 
success can 
to recover p 
dant in pur 
tion in this 
and a Irauc 


•/ Lj ana otngaravftu Mudahar J) NAGA 
BHUSHAHA B»ATTjrr Seetha&ima 

18 M78X J 409 
of favi—TwoefuaUy mnbeent oreguaUf 

tpetllypersow 


I 19010 143=13RvO 119= 

1940 A WB (0 C)S57- 1940 OL.B 636= 
' 1940 O A 746*1910 OWN 782= 

A I B 1940 Oudb 409 

NDU Law— Gifts 
HOMSDAS Law-gifts 
to payment of donor t deblt-^Pett 

• / i payment of the debts 

• the gilt cannot reta n 

repudiate the burden 
//) RAMSAPUP.^ 
• -It 4S8-1SBL 102= 

a. ^ It Li AIR 1940 tab 285 
OOLP COAST CRIMINAL CODE S SSO^edi 
tion^/neitenifnt tovtohnee — 2f neeetsaryingrtittnl— 
gstrtnne etudenee of tnte itien—Neeetnty for 
It is mite Criminal Cods of the Gold Coast Colony 


nevi 19010 699**AIR ig401ab 269 1 »be law of tnglanc) and Scotland Nowhere in that 


\uin menammaa J t OHUIAM -TATlMa v ovr/n. ,h- ..j v,vBk»i,^ tkat 

Dsvl a, 19010 699**AIR ifl401ab 269 »be law of England and Scotland Nowhere in that 
^ auoau , , . , section IS there ai ylhing to support the view that incite 

— -^Preofr-SiJiit of ftndin^lnftrtnee of fra^ mentio violence is a necessary ingredient of the crime of 
of bargalH-'/f/nitifieJ sedition Violence mar well he and no doaht often ts 



af~Cemtronlii—Atet mg taP'ayen wa/ J and plainly refer to natural personsonlyanll tiot to artl 
d(mg ft tan— Fraud, ittan tz/nferred 'fidal person* When the acts of the ofticial tiuMeeCOm 
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GOVT OFINDIA ACT(M16),S.32 


GOVT. OF INDIA ACT (lff36), 8 lOO 




ion of 
Sht to 

doing 
of the 
IS the 
Mrl of 
under 
■ vers of 
tn of 
. 1935. 


•refore 
intoxi 
gbt to 

. - The 

I power of the Provincial GoTerement to legislate as to 
I possemon IS tbos a qualiSed, and not an absolale 
I power it IS subject to the rights of the Central Govern- 
I luent i^Btaument C J V^gJie, iVeM«ed*te and Stn 


terms of the Govenunent of India Ac 
mere declaration by the Civil Court t 
dismissal is ille^l and that the servant 
he reinstated to hts post will not serve at 
ful purpose Because he was illegally 
eed, it does not necessarily follow that 
a good officer or that he might not hav 
legally dismissed and justifiably dismis 
proper grounds and after a proper c 
{Henderton, /.) Fbotince op Bengal v 
B iiurCNDRA Kumar Roy 44 CWN 79= 

•jt r 1, t oc 

S 106 (2)— 4 

A bill of entry rela 
not declare certain go 
certain other goods ’ 
them for duty by the 

Item of the value declat^d and also imposed a penalty 
The teller to the Importer stated that ' the dot? short- 
levied must be pa d *' TbeGnal orderoftbe Collector 
of customs referred to the penalty and alvs to tti& 'pay- 
ment of correct duty assessed under S 87ofthe Sea 
Customs • ■ ' • 

under S ■ ' - 

the Cnsti ■ ■ . * ■ 

SeaCostuiiis Act* 


I Legislataie and the Proviociat Legislature where the 
laws passed by the two f^egtslatures are among the sub 


I S 107— Khar Act (IX of l938) S iS-If 

*-• -m c p Code, and void as such Set 

’ . 509. Kazaur Rahiiw JJprr 

185 TC 155-12EY^ SOS 
- ■ ■ epBjtnancy bf ProvindiJ Law to 

I exist n*, Indian law— Pnndples of eonsiructioo Set 
SHYAMKtNT L.*L V RAMBRA- 
• 71 CX.J SCO. 


Ase it »f Gt e>ttafr^~OiiecUett at t» 
Weiitn under S 299 f3>-4fjr* 


• . I • ired the assent of the Coveraor, It; 

* ■ ■ ■ • ■ • . • ■ lereaftercjuestioeed on .the groond 

Tartar Aets P free Jure I *l“t previous aaoalon toitf IntroJactlod. as required by 

Befwe passing a taxing Act the Local Covemment ' sub b (3}ofS 299 of the Goverenert of Inda Aa 
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It i8>nell settled that where fraud htobe inf • 
from circumstances and is not directly proved 
circumstances must be such as to exclude any cihe ■ 
ionabte'^'^ibllity In other words thecritenc 
sthllaT to that "which is dpplfcable to Viicninstantial 
ev detice in Cfim nal cases {fat! Ah and H/triJitH 

j/) Raja Singh r CHAiCHOobtNOH ' 

185IC 816»I2EP 423°6BB 262» 
20PatI<T 967=AIE 1940 F&t 201 
“ ' “'Legal and moral fraud— Di'ilnction .See 1930 
Dig Col 564 UHRAO BeruM V RaHMAT iLAHt 
18610 77«J2Ei S51 
■ ' ' Parly ta fra id~/!igkl la rthtf an hattt ef 

fraudulent tehemt to delay treditcrs~~Duiy of Court to i 
rifuu rtlitf I 

A plainiiff who has taken part in a frandolent Scheme I 
to delay a creditor and carried it out with consideialle 
success Cannot afterwards a<k the Court to help Mm 
to recover properties conveyed by h m to the defen i 
dant in pursuance of that ‘cheme There Is no disimc j 
tion in this re<pect between a fraud to defeat a creditor 1 


GOVT OFBUSMAACT(1035) S 124 


shoiFR to have embarked on such scheme* to refa<e 
any assistance to him in carrying them to completion 
{.Rnlly C / and SiHgarattlu A/udahar /) NaCA 
8HUSHAMA BHATTA-P SEETHAWMA 

i8M;8X4r 40d 

■ Polity of lav/^Tiua eguaJly inuAe/ut oregually 

gtiillyfertottf 


ifffrptr, S AT and Satie /Af) THAKJtA V TIKA 
HAM 1040 ED 222 - 1910 AWE (E.S ) 87 
OENBBAI. CLAUSES ACT (X or 1897) S 3(25) 
-~AppIieahihty—Batar duet 

Bazar dues constitute a bene&t anting out of tl e land 
and therefore a lease of basar dues isalea*eof 
fmmoraWe property wjihfn rtie meaniirg of S 5 125} of 
be General Clauses Act (,Tiodiai,C / and Denntft 
/) 


GIFTS 

See alto iV) HINDU LAW— GIFTS 

(2) MAHOilEDAN LAW- GIFTS 
■' Gift tui/ect to payment of donor / detti^PoSs 


payment oftte^*b's 
• • " the gift Cannot reta n 

' • ■ repudiate the burden 

{/ rP LAaod and A^du! Aaikta J/} RAu SAPVPff 
ShjV DAYAV MEBRA 18010 48S-1SBL 162- 
42 PL.B S07-AIR 1940 Lab 285 
gold coast CRIMEWAL code. S 830— 5r* 
t,on — IrKitement to violence— ff netettary ingredient— 
£xtnnne tUdentt of intention— Aiteeshly for 
It Is Inlhe Crtmmal Code of the Gold Coast 


DkV). , 190 XC 690- ALE mo Lab 269 1‘ 

—Preofv-Bai t of finding— Infi 
from mere fact of unfotmess of bargat 
^CodVl IS of course entitled to go Ir 
ot fairness or otherwise of a barg 


0 lew oi t:.nglanu s 


1 svoiienu htuwuem in luac 


fraud It iK>« 

* fraud IS whotty 

3ase a finding of 
e transaction was 
mrre fact that it was an info innate 


intent on as defined in the section If the words are 
gedilioos by reason of their expression of a sed nous 
intention the seditions intention appears Without any 
esirinstc evidence {Lord Chaneetlor ) WALtACE 


1 
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OOVT 0PIin?IAA0t(lB16),B.32 , 

plained of are Uone daring l6a coarse of administration , 
of tbetrost as an ordinary irastee ander S 70)(a)s{: 
the Official Trbsiees Act, iiis acts cannot be said to be j 
done in Ibe execalion of liis doty as a servant of the, 
Crown’and bence (he consent of (he Governor is not, 
necessary in respect of a salt against sach a tnisteefor , 
breaches in respect of a private trust (A’oieeSr C J snd 
Duniltr y) f'FFlCMl.TRUS — “ ** — “ 

19f0 BangliB 273 » 

OOVEBNMENT OP INDIA 

Act o! Ituhan Ltpstature trdu „ 

Ciri/ Cn /»•/—// ultra Vires j 

An Act excluding the subject's right of resort to the 
Cvil Conrts i* not ultra Mwof the Indian lAgislatare I 
S 32 of Ibe Government of India Act does not affect i 
ibe validity of an Act tvhich creates an obligation and, 
provides an exclusive code for its determination . soch 


OOVT OP INDIA ACT (l£f36), 8 109 * ' - 

has to follow the coarse provided by b 82 of tbe 
Government of India Act {Stem, C J and Clarity j ) 
KADUitRjSAIt /AIKIS aN C MUNICIPAL COMMITTEE, 
KHAMOWA 19iONLJ.e38 

■ ’ 8 100 Cl) aMd (3)— -List 1, Items 54 and 55 

and List 3, Item 42— Urban Immovable Property Tax 
imposed by Uomboy Finance Act of 1932— Nature of lax 


11, Item 31— Z'lTpr/’/ ef Prevtnetal Ltgttlaturt to 
Irptlait at ia pattettien af liguar~~ProhiUli«n W 
pottitaaiL~LtgaUtg ^ 

OitUr-^h right to Tegislate as ?o poUession of 
intoxicating hquorS must necessarily involve a right to 
prohibit possession The Provincial Legislature has 
* ’ 'oing 


tnvstal—CtiMse of aeltoit—Mtre dfetarauon by 
Cat! Courl—lf lutufied 
A servant cf the Crown who is dismissed from 


nopower to legislate In respect of pouession of intosi 
cams in such a way as to encroach upon the right to 
import and export across (he customs frontiers The 


,,m, oi Ih, G<,Y.n,m,« of Into A« '7 


mere d^anition by the Civil Court that the I 
distmssal is illegal and that tbe servant is fit to I 
be reinstated to his post will not serve anv use I 
ful purpose Because be was illegally ' 
aed. It does sot secessanly follow that * 
a good officer or that he might not hav ’w* 
legally dismissed and jnsu&ably dismis * ' 
proper grounds “•* - -- »- •— — 

{Hetidmon, J.) 

Riiurr-Noas KuMs • * 

S 108f2>— A 

mant ef Intf iy euttj 
A bill of entry refa 

not declare certain go • ■ 

certain other goods • 

them for duty by the auuuioii ui .lupLi cei>t.vii eaiu 

item of the value declared amt aI<o Imposed a penalty 

The letter to (he importer stated that the duty short* 

levied must be pa d ” Tbegnal orderofihe Ci^leclor 

of customs referred to tbe penalty and al<o to Cbe’*pay* 


19110 86-42S0fflLB 791- 
AIE 1910 BPiB 3OT(P3) 
lOt—Unlted Provinces Megnhrisatim of 


oea Lusiuins Ac>. 

I/dJ, that what was done by the Customs Aatboriiacs 
was not ouulde “revenue* or collection of revenue and 
that to interfere in the matter would be to exercise juris. 


Tanas ddt—PreteJar/ 

Before passing a taxing Act the Local CavemmeBt 


I S 107— Khar Act (IX of 193S). S jS-lf 

• ' i3 C P Code, and void as su'^li. Set 

• . ■ 5(£i. RA2AUR Rah«\s Uerr 

• ISSLO lS5-12E:r S03 

- ■ • Kepognancj of Prcrviodal Law to 

I earning Indian Law — IMncipJes of eoesiructioo Stt 
1 1937 Dg., Cob 570 Shvavksvt Lal » RaUSfia- 
|j4nSiscm 71CX.J.3C9 

' ■ ’ S 109 (2)— Ctt>ern r-^li/tUen at tt 
aiuaee affrr^eat tJn tin* under S 399 f3,' 

ijtmjMl/f 

If an Act has tecesved the assent e'lh* Co" 
raCsStj eaaac* be Iheiea/iertjoes'iored on ihe 
I that pteri^us aao-titn to its ic trod ..'ll o*L 
*nb!> (JJofS 399of the Coverciaeni 
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GOVT, or INDIA ACT (1D35),S 143 
was not obtatned. Ahmoti, Baipai and Mekam 

mad Ismatl, JJ'S AlIQA B^OA^f ABDULMaGHNI 
KOAK ILB (1840) All 465^168 1 0.686* 1 
13 E A 27=*3rcdL J (HO) 83 = 1940 ED 135- 
1910 ALJ OTi^WlO AWE IXIO )208- 
AIE 1940 AU 272(r S ) 1 

— S \\Z—‘lVere hetne lawfultf inntd“ — Inltr j 
prtlaliin j 

Thenords ' trere being lanfelly levied" as u<ed in 
S 143(21 of the Government of India Act refer only 
to the taxes which were being acinally levied and not to 1 
those that could be levied {Dm Makatntd / } DAti i 
LATKAMt' MUNICIPAL COMMITTEt, LaHOBB 

42 PJLE 7£0 , 

— S 179 — Sutta^tmt Sterttarp of SlaU — Dtt \ 

enfliati ct drftndnnt at 'Gavef/tmetU, Dutt/aS Praantttt , 
through Dtfuly Cammitiiontr' —If affaett instiiutton 
of tuti 

In a suit in<iitDted against the Secretary of State, the 
description of the defendant as 'Government Punjab 
province through Deputy Commissioner'’ does notin 
any manner affect the institution cf the suit Under the 
present Government of India Act all that is necessary to 
be mentioned IS the 'Province" The addition of the 


GOVT, or INDIA ACT (1935), 8 206 
41CrL.I.095-104 0 0WJf 494 = 1940OA 469- 
AJ.B 1910 Oodb 382. 

— -S Z05~~Cer/i/leatlori—Duty af Htth Lour ! — 

Ufalurt of. 

ll n a well settled general role that "an abeolote 
enactment must be obeyed or fulfilled exactly, but It b 
saibcient if a directory eiiactment be obeyed or fulfilled 
sabstantialiy " Itisauffiaent lithe plain object of the 
directory pruriflon is carried out Tbedaty impaed by 
S 20Son the Ifgh Court to consider in every case 
decided by it and to certify or withhold certification that 
the ca>e niroives a substaniial duesiion of law as to the 
inteipiclaiion of the Act or any Urdet in Council passed 
ander It IS only directory as dietiDgoisbed ftom being 
ubsoluieor mandatory and ati.es only in a O'^e where 
there IS reasonable ground for thinking that ihe^ques 
lion of last as to Interpretation mentioned id S 203 may 
be tnvoved (f'rxceunt A/aughani ) PUNfAB CO 
opBRATiVL Bank. Lid p, comiissiONEB of 
iNcoue Tax, Lahore S^L-W 926- 

A IB. 1940 PC 230 (P c > 

■ - 8 205 ^Duty ttnfottJ oh the ffigh Court iy 

S ViS—tffeet of the ahtMot of eernfieott 

S 205 of the Government of India Act Imposeson the 


8 205~Cer/iitea/e refund ly High Court— Kea- 
sons for refutal-^Power of Ftderal Court to eitfuire 
into „ r. 


(1910}1ML.J 64 (PC). 

~8 SOS— Grant of eerti/leate —Cate invotiiHg 

validity of (trtain Aet— Act euhtefueHt/y ref rated and 
rfeHocled—Certiheaie if iecoinrt infruetuoui—Jiirit— 


1040AWE (0 O ) 250 = 1910 OIrB.SSS- landtbesubsequent repeal o! the Act of 1938 could not 
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QOVT. or INDIA ACT (1935). B 205 , QOVT Or INDIA. ACT (1935), 8 206. 

direst (he Court of it5 jurisdiction , (if)ibat the fact caaditt<»i9 from a dedsSon of (be Federal Court to His 
that the relief nhicb the appellants claimed arose from Majesty in Coonal, S 20o does not provide for a case 
an Actwhicb was not law when (be certificate was wliere no cenificate {s given, however plain ii mar be 
granted was quite itnmatenat inasmuch as under S 205 thax It ought to have been given There is no provlsione 
(3) once a ceiiifi ate has been granted the appellant tan express 01 Implied taking awa; from HisMajestjin 
appeal on an; ground whatever with the leave of the Cdancil the tight to entertain a direct appeal in such 
Court ca«e and 0 f»iliorl there is nothing taking awaf the 

Obiter — • * . — . • 4 T» Council in a 

appeal woe ••• . ■ •• • specified in S 

decimed to a ... . irlse There is 

the High ( , • ■ . - appeal to His 

respect to which the oerlifiraie has been granted was ] hfafestyin Coonct! In fheab5e»*e of a ceitificafe The 


— 9 Z^S~~VaMti>ifefeertiAeale pieH—Peivt/ of 
Nt/A Court-C P Cede. So ISi and lS2 

. power either under 5 ]52. 

of inherent powers to 

. • • rhich was correct at the time 

* • * aecause of the happening of 

• ... Cvyer, C / .Sutoimanand 

• HANAND CHOWDHASY S'. 


of the said Hihar Act of bhottlf afterwards this 
Act was repealed and re enacted with retrospective effect 
by the Binar Money Lenders Act of 1959 and In the 
petition of appeal lodged tn the Federal Court the 
appellant rel ed on S 7 of the Act of l939 which 
replaced S II of the Act of 19}1I 
Held, ( 1 ) that the certificate did not become void or 


ILL -a. .rO)45- JB 7 IO 488- 
1940F W.N. S87-6BD.449- 
}91D%1WN 6B2-1940OI.B Zi9" 
62DW 127-21 TittiT 621-18Ero 18- 
41 CWN.(rB)18-720LJ 174-SrLJ B8- 
AIB 1910r0 7-(X9lO) IMXr J. (8 qpp)2S 
I ' 8 205 {i}~^erlifieal* wndtr^S/Tict 

I - et^.^ '•'dimittaf 6/ imeit JuJze 

' fwtitien at to ttairfrelt' 
at to Ftderal Court— Coof 
Fr 2 and l7~-Petiliorf 


grounds meniionea In his appticaiton to (he liigh Court I of the Hgh Court dismte 

fcdm.itlne Ih, .pp..!, l.«n, >!.« | IS 


ding where a judgment, decree or final order is made by I 
any ffigh Court in British India whi b Invofees a sub { 
stantUI question of law as |o the Inien ■ ■ 

Act r>rany Order in Counalmade (faereu ■ 

if any, that is (be direct appeal, shall he 
Court The word * direct" Is used ■ 
makes provision for an appeal in such a case on eertata i 
V. D. loio — 40 
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■GOVT OP INDIA. ACT (lg33). S 205 " 

■ — ■-3 205 (l)—X)on&triiation—Sabstantial point of 
iaw aa.to the interpretation of the Actor of arty order 
in. council etc<— iMeaning of— Ord'r of foreign andl 
political Department No 34, IsUdated I4— 1 — 1937 — 
Construction of— Decision on— Certificate— If can be 
granted See 1939 Dig Col 572 llARMonAN 
PtTNAiK f Empeeor SPedLJ CHO)98» 
18310 442«eBE 371“4lCrI.J 313» 
12EP 6lO = 2lPatLT 252- I 
A IE 1940 Pat 109. 
~~~“S 207 (1)— iif eAfahup a^imt Dep-ttj I 
Impecto’’ of Stheolt-^tidtiting Diitriti £JaiatioMal\ 
Council ly false ta formation toa-imil st&ool to aid — 1 
^rosecuiton— Sanction of Governor— f/eeeiSity 


If eld that the acta conailtating the offence were done ( 
Iiy bin in^tbe execution of hi3 duty as a aervartl of the j 


GOVT, or INDIA ACT (1035). 8 270 

JVe Income-tax ACT. Ss 5 avo64 

19401TJ1 139-42 BomXE 414 
■ - -S 226 (D— of penalty under S 167 
{XJ"), Sea Customs Aet—Suil to reeoter tack pereltf— 
Jurssdsetsemf Htth Court-— t^ftealty upheld ty spins 
trslssnal and tonfirmed by Central Ccveritment~Ciiil 
stM— Maintainability ' 

The adJudjcaljoB dJ the penally under S 1& (J7)«f 
the Sea Cnstoms Act is an adjudication of a matter con 
j Cerning the revenue and 1(4 collection is an ace ordered 
in the collection of revenue according to (he usage and 
practice of the country or the law for the time being in 
'force within lhei«“aningof£s.226(l)oflheGovem- 
I inent of India Act lIieHigh Court has therefore no 
* ver back Ibe 

, • • ■ i • ecial tribunal 

• * sihe penally 

I ■ is confirmed 

■ ■ of the Act. a 

■ . (ll'adia /} 

. • ■ . . AKTIESELS- 

Xab V Secretarv of State 

42Bom.DR 632-AlE 1940Bem 294 
n , -Order for confiscation of goods 

. • Art — Jurisdiction of High Court 


208— Leave to apoeal— Grant c 
A^ee 1939 Dig Col 573 HoRI Rasi £ 
PkR< R • . 

*—■—209 (1)— Remission of case to 
Foweis o( Feoeral Court Set 1939 D 
SHVAMKANTLALO R4M8HAJAN SI^O 


fsgk Court to ditidt I „ ^ ^ ^ 


as understood by the C P Code, in India, but aisu an 
final orders (.Poltoek, J'\ GHANaSHVAM PRaSad O 
VlSMWANATH ISIONDJ 93 

“ “ '8 Z2\-~‘Power ef lupsrintenJencrScope ani 
extent of 

The power of superintendence of Magisterial Courts 
conferred On the Chief Court of Sind by Jan includes 
necessarily the power to guide, advise and encourage 
Magistrates in the faithful discharge of their judic al 
duties (Davit C/, Zola, fpeiton and Tyatn, JJ) 
Emperor t> P c,TahaP^e ^ ^ 


- » B 224 (2)— Scop^— Order of village Headman I 
under S 10 of Regulation XI of 1916— Appeal — Revi 
aion—Competency S " 

ANNA PlLLAI./« rr ' f 


’ ' 'S 226— \pplicability— Concerning the revenue, 

etc Application to High Court to direct Income tax 
Onic*r to forbear from awessing applicant — Competenqr. 


•B S70— Applicability — Non gar*tted officers 
See 1939 Dig Cot 574 ARJAN SlNOH v EMPEROR 
3LE C1940)Iiaa 102-41 CrLJ 65= 
42PBE 51 

S 270— Charges igainst servants of Crown — 

Necessity for Governor’s consent Set 1939 Dig , Cot 
574 Arjan 'Singh p Emperor 

11.3k U940>l.ah 102-41 CrliJ 65= 
42PLE 61 

S 270 — Con'enl’^anted by Governor— PreSump 

t«on AP#T939 Dig*, Col 574 XRjAN'tlNCH v Em 
( 1940) Lah 103= 
* 41CrT/J.66-42PJ,E 61 

S 270 and 69 (2)^Consent of Governor 
t Home Secretary— Validity AV'rl939 Dig, 
Arjan Singh f emperor 
iliB {1940)Xab 102=41 CrLJ 65- 
42 PJ. R 61 

-- 3 270 (Vj—Apphtahlily—Acli ofapublttser 

• merit of India Act came 

■ 37. the act referred to m 

‘ ■ of India Act. is an art 

I done prior to April 193/ Hence S 270 (I)can have 
■ no application to the acts of a public servant after April 
1937 (Thomas, C J and Zia ul ffasan.J) MaQBOOL 
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GOVT, or INDIA ACT (1935), S 270 ' " GEANT. 

lIuSAlNt* Fmperor 188 1 G 848“ j -~“S 306 — Scope-Order of Provincial Government 

410r I<.J 693^13 E O Si -1910 A Cr C 77“ I under S 30, Madras District Mnnicipah les A« and 
1940 A (C 0 J 250 “ 1910 O IkB 385“ ' issoed in name of Government under S 59, Government 

1910 OWN 191“ 1910 0 A 169“ 0 / India Act, revising prior order— Application (or tvrit 
AJB 1910 Oudh 382 Inf rv'/iorarr— Maintainability — Covemment oi India 

S 21^ {X)—Afphe<ibt’ , rr - - - I a-, c c, >Q19Dg,Col 576 

friatiHg amount efmffney if ... , tCHETAHY TO 

<>/ payee anJ returning tint, , • . • 

i'r 409, 467 eW 471. . !..■■■. ■=■18610 440 = 

Gefvernor Ctneral—Necesuty | ^ 


Code 

Held, tbat the postman vas unquestionably a person 
employed in connection mth tbe aSairs of the Govern 
ment of India and tbai the forged document vras Q«ed 


Code, but that there was 
offences one 
Kae J) S 

> 27 


—Test to decide— At egaiions m chaige or sou — Fans 
put forward by accused or defendant in ease— Relevancy 
See 1939 Dig, Col 574 IIORi RaM SibCH v 
LUPEROR ILB (1910)Lah 100-710DI 310 
■■ 8 270 (l>-Consirac- " • • " • ‘ 

to public servant— Nttore an< 

Legislature See 1939 Dg 

SihGHf Emperor - 

S 270 vl>— Scope— A 


GOVEBKMCKI SEOUBITIDS ACT (X OF 1920} 
8 h—Scepe and effect et— Beneficial ouincrihip m eecu' 
rilue—lf aOcttcd 

1 5 of the Government Securities 
roleciion of the Government nho 
* . avic jsttwn 

The question as to the beneC 
overiiment promi<sory notes and 
no bar to the ttialof the j secnriiies is not affected by S 5 {Venkataramam 

’ *■ * //) Sampathiravvdu 

• • • ' • 62 LW 247“ 

: “ *. I’-ALB 1910 Mad 878“ 

11910;2MLJ.27S 
OEANT— tVvVrry land^fferst ireaJing grani^Ceif 
ditien ef permanent lelilement in .eilate •^/‘ermtuiffn 
attained UaPfcinl satbatah— £^rr/ ^ 

One condition of a boise biteding grant 11 Ibatthe 


I ^It'aieaeJev and /nJirnareyan, JJ ) D SW OOO ACOL U 


against order dumlning tpplicstioo under S» 16aiidl7|f^ ^foiul Inferor ienyr« d fj farilh 
' /Cyfft—Conluaicnce ty Bnlun Cnemmenl cr 
, ^cvTO rnatw cr DetcriAois tnam — Defmpttcn in 

, addnr rtgifUr at /«/ — Efftct—lf erant t 

• iftttk cr to tke Knd tertcitoUj—Cront of 
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tnant by htai — Vahdili as agatnsl succeeding 1 
head— Right of latter to levy assessment from 
sub-tnamdars 

A Vi"-- • • — r — ‘ •» «• • - 

chaiya ■ ■ * • ■ ■ * • , 

by the “ ■ • •' ■ - ■ “ , 

order * ■ . ■ - i 

mainte 

and engage himself m praying for the conli 
nucd existence of the everlasting kingdom* 

It viras stated that the grantee was exempted from 
an avil dues and official taxes and that no one 
should under any arcumsianccs come la hts way 
for the purpose of recovering the revenue, etc 
Tb« grant was confirmed m 1760 by the then Ma 
ratha King by 3 fresh sanad, which recited that 
the grant of the village by way of sar\a inam 
should be continued to enable him "to continue 
the annachatra, and other religious performan- 
ces m the Sansthan continuously and perform the 
festuals of the anniversary days", etc 
'With all trees, svater, stones ar 
incidents " In 1863, the British 
continued the grant as sarva mam 
to the Math so long as the jahagirs 
the Math were continued subject to such nara 
rana as Government might think fit to levy 
the mam com 
1 was a devas- 
• h. but m tl e 
> classed as jat 
Sankaracharj-a 

' the Sankara- 


the respondents ncrc granted free from the hahi 
111} to pa) assessment, (4) that the appellants 


Canitruclicn—/fiain [''“"t cf 1611 for dottt[ 
lAoiona furuiia tCftife in temple— Cront liiieritid ei 
' - ' - ! datendant 

of trant — 

pBSttwon— 

-~liinilatton 

AU.Aii 

In constminc a grant of such antiquity as one made 
a« eaitjr as 1611, it is vain to expect nseful as<ist 
ance fiom evidence of the manner in which the grant 
MIS viewed, say, in the present centory Where an 
{nam grant made in 16)1 Is confirmed byibeSnam 
commissioner in lfi65 on <ervire tenure, that is to say, so 
long as the service is tendered in a devastbanam, the 
»<• i^*>' n aHr (nr nervine as Acbarlva 


had rendered services to the grantor loyally tor a 
long time and had been very useful >7)5 
one land in the same village was grant 
Sankaracharya in mam to a Brahman 
been performing hts daily religious 
the Math and who was well-versed in 
tras and Ve 

then Sankara ' . ■ • 

ment on the ■ • 

by the three 

sors m title 1 ■ ■ 

respondents^) and on their refusal to pay, he re- 


■ ■ . . p n 

by way of rent or assessment for (he suit lands, 
for refund of the amounts already recovered 
and for a perpetual injunction restraming sucli 
levy m future 

Held (1) tliat tl e grant svas in mam to tlic 
■\fath and in (he nature of a desastlian mam 
and the fact that for some reason or other the 
mam was entered in the alienation register as 
jat or personal mam did not make it any the 
less an mam to the Math, and being an mam to 
(he Math, it was subject to all the conditions 
attaching to such mams, (2) f ■ 
favour of the sub inamdars ( 
being grants from the Crown f 
III favo ir of ilie granlcts (3) 


(be perfoimance of tetvice The description of the 
— », p. .. loll tKon* ,|^pnaloreof iheerant. 


declare that the mortgage is void is governed by Art X44 
and not by ^rt 134 pB of the Zjinilalion Act The 
transfer should be regarded as void from the date of the 
transfer itself, and the possession of the alienee be 
deemed to be adverse from that date and it must con- 
tinue to be adverse A person who sncceedson the death 
of the alienor in such a ca‘e cannot be said to acquire 
then only a right to the properly lor the first lime The 
transferee irou Id acquire by adv«rse po«sesslon for over 
|2 jears a prescriptive right under the mortgage, though 
It tnigbl be void when executed {Pandrang Kwioni 
fidnr Rahman, //) ADlNitRuYANA CHETIY v 
SRlRAhGACHABIAR 1940 MWN 404“ 

61 I. W 666 

- ‘Construction — Saranjari — Sanad —Grant of 
Tillagea to grantee and bis heirs from generation to 
— r . - I . n t om genera 

. er stories, 

. merehfe 

- ■ 1939 Dig, 
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Co! 578 Dattatraya e'. Sadashiv 18510 839 «* 
12 BB 271 

-Cit Sutler /igirtanj Ctnfiuit Jagtrt— 

Punrah 

The Ci4 Salle} Jarirs cannot be treated as anatosoae 
to the ''C.onqaest Jagin" in the tract between the Beas 
and the Satlej {SiiJe and J3in Alakamed, JJ) 
Dhanwant Singh v Sant Lal 

A I B 1940 Lab 492 

- Jatxr—Ctnquett Jagir~tnJiealtan—Puniab 
The term ‘ Conquest Ja 
political services rendered 
(BkxdeamdDiH Vakomea 
Sant Lal. 


i 'Rifrant tf Cavernment after ean/ltedheH— I 
private frepertf leited ty G-rvernment after the 
Mutiny— Sail/fnenl reiieralion te eriiinal oarers-— 
Permanent lenaneiei ereited iy Gavernnent after 
tenure— Fffeet an— Act X of 18S8 

The altacbment of the private property of the inha 
habitants of Deint and its neighborhood in 1857 and 
1SS8 was nothing less than appropriation by the Bniub 
Government who became the de tnre as well as de fa ta 
owner thereof, and the tub'equent retorationof the 


GUABDIANB AND WABD3 ACT (1890) S £5 
■ -“8 7— Guardian not residirg »iihin Lea! limits 
ol lari diction— Appointment of— Ui ciet on of Court 
^c^GUARUIANSAND ARDSACT S 9f4> 

AIR IBJOPesb 14 
Ss 7 acd 39 — Power ef Court to appoint at well 
at to rente" e 

A Court which has jurisdiction under the Guardians 
and Wards Act can remove a guardian as well as 
appoint hiiD Wherein the 6rst instance an rx parte 
order of appointment IS made it can when the matter 
1 orders be set aside by the same 

y) mazhar ali kkan v mst 
189 IG 823°13BA 135- 
fH 0 I 270 - A t B 1940 All 316 
I S 8 (b) — Right to apply — Arjf cohjik of 

A first cousin, once removed, of a minor 
comes within the terms of S 8 (6) of the Act 
I and IS. therefore entitled to make an application 
I for the appointment of a guardian (Heiulerson 
and Khundkor, JJ ) Sbipat Smen Ducab v 
MontHI SUNDARI 

ILR (1939) 2 Cal 440= 
185 1 C 880=12 R C 420 

— — S B {\)—JuriiJniio i—D lermining (a tor. 

The fact that a minor IS found actually lesiuingata 
place at the time the application under the Acs is 


y/) NAtlR UL NCSA*- MAHOMEn tSHAO 

XLR rl940)Lih 352-188 1 0 372- 
12BL 6Z2-42PLa 61-AlB 1910 Lab 100 
- - — hefvice grant— Uesaban lam mam grant burden 
edwiih service— A1 enahihcy— O' int >0 Bindofamiy 
— Morigage by father— D-cree and sal* In eaecuii m - 
Sons— If bound 5<e 1939 D i Co! 579 Lakshmai>U 
t> KAMUUir ILR 19101 Uai 123-> 

187 I C 816-13 B M 750 
GROVE -Phnted tr tawiinJar—Rigtin m— Grove, if 
ean te exempted on a tale of a p iriion of tim nd in 
If a ram nJar plants a grove in the village in which 
he Is a zimmdar tnat grove appeitainsto hi« share in 
the zimlndiri If he elects to sell pirl of his zam ndan 
holding and retain his entire shaiein the grove land 
that enure share would continue to apperta n In his 
remaining share in the village {Tkm.C f and Cangi 
Math J) Rai Narain nuBF r Imau U«za 

1910 AWR (HO1451-1910 O A 695- 
1910ALJ 587-AI.B 1910 All 4}7 
OTTARDtAN AND WARD ' 

Seed) G lAHltiAhS AND Wards Act 

(2) Hindu Lvw-guaki’Ianship— Miso»s 

(3) MaH )yei)AN Law — CutRUIAvSHlP— 

MINORS 

(4) MlN tRS 

GUARDIANS AND WARDS ACT (VtTI OP 1830 , 
S 7— Appnnimeniol g.ardia i— C.>mpmmi« br appti 
can s-ultv of Court .Sn- 1939 Dg Col 582 HAS 
SAN lb r NER ALAM 

I4S I 0 900- 12 R L. 320- A IB. 1910 Lab 9 
■ .3 7— Guardian of propertr of minor— Appjsnt- 

ment of— Enquire asto pmoieiy— Ne.'e— try foe So* 
1939 ng Col 5S2 ilASSAN RI » ^“’1 . _ 

185 1 0 8J9-I2a.li. S20-AXB 1910 Lab 9 


male does not determine the jurisdiction It muM be 
‘ rily resi irs, as required 

* • . • Wards Act Toe mere 

• * i to a place wh u i\ir 

•ce would not make sirf' 
• , . residen eof liie » i non 

• • *1 AKMaTAfs I t'A'AV 

; . U i69n)i01JS 

IIBA 175- 1(140 A L4 
1910AWB (!IC)2(l-AtB iOlVAll 
— — S« 12 end 43 and 0 P Code o SO-//' m , 
lion in ike powen tse>eiiailt under 
Tnereisa difTcren'e between arotrllvii / 
ju ction under O 39, C P. Lode an I a 0> r a*' — 
similar powers wndei the Guard ans an I AN .i , 
ihe iniriests ol the minor S . I2an 1 43 w' t * .» >• 
enabletheCourt 10 passorde'S eHOm^nnr ,r r , 

R 2«C P Code and It can —er- 

dieoce of its order* (A'rrugr.yl llitita** / 

Chhindivakap BtStKiLAL , 

41 CrLJ 801-13 a N PO- 7'i* , ... 

AJt . 

-Js 17(1 aBd25-irfi*ga , 

years of age — C nVrrsi m , 

marriage with MahomnUn— 'N a 
father * con^nl nr knowlcfr'—di ^ 

Col 532 MAHO»CDAL«*e fro , 


of the Caartian* ■>> Vw 
Satke, J M ) PAC-*.- .■ 

3 25-f , 

leaving minor .. 
to I af e» aw* -- - ^ 
to cu tolyof r" ' 
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0UAIU)1ANSAMI>WAEDSACKIB9Q>,S 25 , HIOnWAY. 


r-Ss 25 anai 9 -//*^<i«r»/^ thildrtn-^pphta fact tliat he is at enmity with the guardian ii' 

mn by lather for tuitedy—Mothtr Uadtttg tmmorcl\\mmi,\ztv»\. (Henderton and Khundkar // ) 
hfe-PrOper order U be P-^sstd SaiPAT SlNClI DOCA* MOniNI SuNDAti. 


Money borrmued ta improie iunnets inherited by minor. 

Where the income from a business inheiited by a 
minor is the principal source of bis rnaintenance, money 
borroned bv his guardian for the effiiieni conduct of 
that business is money borrowed for the benefit of the 
minor's estate {/Chnndhar and tadpt, JJ) ANJL 
KUMAR Das V Pkoohabati mitra. 

44 C W K 1048 - A 1 E. 1940 Cal. 632. 
“"■—8 87—Duties of guardian — Purchase of land 
for minor— Propnetry of — Agent of dt ture guardian 
purchasing property «itb con<ento{ guardian— Uab{ 
lily to account to minor— Conjiderations— ’•Trustee’* 
Stt 1939 Dig, Cot 5d4 SiTHALiNOA CHeTTl a-. j 


■t o7. 


' ■ iAlmiiid, JC. and Mir 

• • * ■ Rt’.3fOHD DAUnlfttAV 

i&oIC.665al3E Te^ 2» 

AJJt ig4OFeab.ll. 

S 41(3) afid (4 )— not satufied 
ateountt rendered by giiarditm—Duly of Conrt 

W'here the ward Is not satisfied by the accounts 
rendered by the guardian, it is the duly of the Court to 
order an enquiry into the accounts The Court cannot 
shirk Its duty by suggesting a remedy by way of a 
separate <iiit in view of the prortiions of. S. 48 of the 
Act. {Roberts, C J. and Dunklej, J.) ABDUL 
HAtflD SHIKAR V ADDl’L JaBBSR, 

19110 20S-AIB 1910 Baog 246. 
— -Sg. 47 tad 48~Provi<ton for maintenance m 
order appointing goardian- If appealable .Sh 1938 
Dig. Col 718. MT. BHULI S' DajaBAI " 

I LB (1940) Nag 221. 

■ .S A9—SHiS~for aetmiili^Caurt, if tan fix 
time for fiUng. ^ ' k , 


tion. protection or benefit 0! the property 
Other sections in the Act place resui 
guer^an’e power to alienate or charge t 


•BBAR. 19110.108 = 

A IJl. 1940 Bang. 216. 


Is 39 and Z-i-iTsi coit^xn^ of- ritiiio/^ | custom, but such ways can be converted into ordinary 
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——Village p'lth— Ob tructior— Right of action— | 
Special damage — Proof— Necessitj Set t 
S 91 ANDO 1 R 8 
HIKDO LAW 

Adoption ■ 

Alienation 

Applicability 

CoDveitto Clirlstlanity 

Debts {Seeahe ALIENATIONS) 

Family arrangement 
Gnardlanshlp 
Impartible estate 
Inberltance j 
Jains tSee ADOPTION) 

Joint family 
Limited owner 
Maintenance 
Marriage 
Partition 

Bellgtpus endowment 

Beveriloser 

Strldhana. 

Snccesslon 

Texts 

Tmsta {See aha Hindu Lav* — ReUCJOUS 

ENDOWBtENTS) 

Widow 

Wills 

— — Adoption 

CEREMOMleS 

Effect or 

ILLATTOJJ 

Jains 

LiNGAYAtS 

RESULTS 

SHAKE OF ADOPTED SON 
tMDOW 

— Adopiiofi— Ceremon «s— Adoptior 
son by Erahmins In South India— Oat • 
essential for val dity of adoption See • * 

5S6 SAMINATHAltERf VAOBESaN I 

1L.B (1910) Mad 98 I 

, AdettifM — Ceremeniet—ViXtihomzm — A^eeetutf 
m tke tare ef Ivice term e/asset— If fa te rtmuUantttt 
tp tk gr mg erJ tat ng — Ptrfermance ef datta I omam 
tub ejuenttr—lt relates iact—lail’Hgarillariet 
Pjaaa—If Sudral 

For a»alid adoption among the tiriee born 


I HINDU LAW — Adoption ^ 

■ •AJaptunr — Effett ef— Fan tl} partnership^ 
Ataptsess by tusdcno — It rtlales baek la Ausiattd / death 
Ord narily In lilhda Law the rights of an adopted 
the caseof an adop 


)tion by her is for her 
do not relate back to 
the ca.e of a trad ng 


such if a person was afterwards adopted his adopt on 
■elates bark to the death of the father so that the part 
nership IS deemed to conlinue with him added es a 
pirtner from the date of 'be father 1 demise ^Mahomed 
Aktnad Khan CJ) KESRI SlNCH r IlARKANWAR 
BaI " 187 1 C 19, 

— — Llatom affsltatse i-^Ineidtf ts e/— 
Agreement at lllatom affiUatsan-^lf ta be embadted in 
regular detailed eaniraet—Inferer ee frem facts 

The Incidents of the very widespread practice of 


APPA 1910 MWjr 609- 

AIB 1910 Mad 761-(1040) 2ML J 30 
■ "Adapt an—Jamt—Laxo applteab t — Itidaor— 
Prsotrt af adfftian Canumt af hmibaH^t eapartentrt 
—Neteftitj—AJaptiem af daughUr'* eon by tatdatn ■ 
yaliditf wilhaul ronirnt af eaparcmm 

Jams are governed in matters relating to adoption 
j by tbe Hindu Law except where any custom In fana. 


I • ■ • ■ ■ a I ■ ■ 

' \doi tion— Ceremonies— Declaration of accept- evWeoee to the contrary it must I* as*«m*d thaithe 
ance of child In adoption by adAptire esoiher — ortinary If oda »oti«»s wlih regard loadoprxieifihat aa 
SecessitT J/e 19)9 Dig . Cc4 586 Rau Nath adoplV* confers fpiritial UneSii oa ihe deceased 
TewarIp BaFXLaL. AXB.l 9100 adblS.la 8 etatorsofil>eadotie(lsoo)a!sopreTia ataoeg f 
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HINDU LAW— Adoption • 

jats UyuJiaanJ DiVatra, //) LlNCAPPA RaVAPPA 
V Kadappa BapuraO 42Bojn.L^ 832« 

A I B 1910 Bom 316 
“—Adoption — Results —Adoptee having natural 
born son before adoption— Right to give such von in 
adoption after his adoption See l9'9 Dig Col 587 
Maktandk Naravan ILE (lB39jB0tt 686 
■ “ AJopUen—SA'tre cf adopted ton— /datura! ton 
torn after adoption 

An adopted son on partition between him and the 
after bom natural son takes one fourth of the estate 
(,//awaliithere, C J Ranutmal and SutAdeonarain, 
Jj) JASWANTSI^GH*' 

1 

— •Adoption— ll'idota — A 

ted son unmarried—Seeend 
guently—V aiidity—d t divest ■ ■ 

Where on the death of an aurasa or adopted son the 
estate which has descended to him from his father vests 
in hu mother as his heir and she makes an adoption to 


PaTTU ACHl t- RaJAO iPALA I ILUl 

1910 MWN • : « 

~ Adoption— lyi tow 

hnibonCt I tutst agnattt ' 

ar not eonsinting — Vohc 
The only ground 01 
really claim to be consult 

IS hia interest in the prof * * 

the fain ly and is only 
purposes ol succession 
the consent of her husba 

that the major son of her daughter » as not consulted or 
did not consent would not inval dale the adoption wade 
by the widow 

Ttt Somojta J —U both agnates aid cognates co 
exist the agna es mu«t cerumly be con-ulied in prefer 
ence to eOfcnate * ' 

and Somayyi, , . ' 

SIMHA RaO I 

1881 0 2£ . ■■ ^ *• 

— ^Adf^tion — Widow — Authority to adept— Con | 


— ■•Adoption ■—ll'id^tit —An Aority to adif — 
Constriietitm—Direetton to a-lrpt a son of one at 
huiAand't ntpSrvis except two named epeafi<alt\— 
D atk of all eligible tirphevis having lont—Adoptiim by 1 
vndow of g'andion of a nrpkno— Validity— Diriilim\ 

in to ll—If mere reeommtnd it e 1 or mantatoey 

In Homhay, a widow has an inherent power to adopt j 
a son 10 her husband under the Hindu law, which she | 
ran exercise except In so far as it has been expres I) 
limited or rest latd bv her husband A Hindu widow I 
under tbe Bombay school is no doubt boon J to obey any | 


DIGEST, 1940 

HINDU LAW — Adoptfoa 
mandatory direction contained !□ her husband's wilj as to 
ibe way In which her power of adoption b to be exercis- 
ed But a direction to operate as a probll iiion against a 
widow adopting a boy as a son to her husband except 
the boy named by him mn*t be explicitly made and 
clearly intended bylhe husband lolimii thediKieticn 
of the widow for all time and on every occasion m which 
otherwise after bis death his widow might validly nafce 
an adi^tion Bat where the direction in the will 11 
merely recommendatory indicating a preference merely, 
there is no mandatory direction or prohibition Apart 
from any exp'css restriction In that respect imposed by 


As to the boy to be adopted she may adopt any one of 
tbe sons of my nephews (hons of brother*) other than my 
two nephews and AT according to her choice If they 


el gible nephews Jt was conienaed that me widow 


of such 9 *on not being availal le no adoption was to be 
made The adoption was therefore valid {Broomfield 
ant Dixalia JJ) DAMODAR VltHNU s' ShriRAM 
LAKSHhiAN 42 Bom LB 1086 

* •’ ’ ’ * *• ity to adopt— Cen- 

to adopt a boy trom 
to the samegotra 
de poTra — Valid ly 
. ■RA'iiviDUs’ Adi 

• ■ ■ (19401 Mad 233« 

1£9I0 S03»13R.M 237 


— Alisenceof refusal by senior widow to a lopt or of 
consent to such adoption— EAeit on val dity of ndop'ion 
See 19J9 Dig, Col 589 MVRE OOWi u n MuM- 
ASlUAU 187IC 745°'12BM 747° 

AIB 1940 Mad 6 
- Aiopittn — /Vidota — Dnesrtng of ettate— Adop- 

tion if w torn inkirileHi ton's property 

An adoption made by a Hindu widow who had In 
hented properly from her son 1* Valid The adopied 
son in such circumstances, would divest the adoptive 
mo her of tbe estate which she inherited from her son 
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HINDU LAW— Adoption. \ HINDU LAW— Alienation 

(Mmlktrua, y ) IlAMKD Gazi v Sadat AU mkdaR | recover a half share m the family property from 
18810 479 = 12BO 6-710LJ 243« / and G, as the adopted son of deceased S 
440WN 443=Alfi ISJOCal 2Jl j Held, that although P was entitled to adopt 
— ■ — Adtphon — ft'iJffV) of deceaitJ eofurctHtr — and the plaintiff’s adoption was therefore valid, 
f>ga>trof—lViJeiatahiie maint<ni>t t in oaikettd tnr- plaintiff would by the adoption acquire ro 
' ‘ ^ ‘ly property 

before her 

' • he partition 

ty the mam* 
i to P, the 
i not create 
f P, and the 

■ by P could 

■ ^ ' coparcenary 

* rminated by 

adopted son 

• of the pro- 

,< e partition 

* ' tftArpA Lo- 

’ r IC 504= 

18810 h/3-l3KU ai“ I .,P 

42 Bom LB 258- A IE 1940 Bom 200 1 ^ 1940 Bom 118 

M /_ e_.. • /_ gi 1 ■ daoption—lriaew-'Sinfitfiiion and rmval of 


I on those who seek (0 validate the adoption | 


DAUUIIAK INHaKlilSU 

DUTY OV 

FATHER 

GVIARDIAH 

IMPARTIBLE EmTX (.Su HINDU LAW— 
IMPaRIIELE ECTATX) 

Joint paihlv 

LIMITED OWNER, {Stt HINDU LAW— REVER- 
SIONER.) 


Death of last nirviving copaicener eninariied— bocces- 
aion by mother — Adoption by latter— Sataeqaenl adop- 
tion by widow «jf predeceased coparcener— Validity— If 


/rrdrrrojrd eol‘arccnrr-~v iiiuliiy — i; yiirs 
opted son rtaht to ehitn share tn properly p 
iMMird hefor 


yiirs uo-i 
Vrfj 


■ between 

tSemseUes by means of a partition deed, which 
provided, enter alus, that the njayilcnacfe owe to 
P, imder a decree obtained by her apaisst ^ 
family should be paid by G alone On 
ia_ll_l933 p adopted the pUmtiff lo her htis- 
b*i.d. Oi 2^— 1— lV3a the I UuiUfl Lied a suit td 
Y. D. i54»— 4» 


— I A » — ••inn-_naa»t<trT Inheriting father’s property 
• ■ • rementi to property— If 

<g. Col 591 SOOSaPPA 
18 69 

■ ider— Necerjlty proved— 

■ ■ if tecei»ary See 1919 

V.... * . . .Jl.. I ADH NARESH SthCM 

• 15 Luck 68 -A LB 1940 Oadh £9. 
' ~ •AllenaSltm —Fotkir^Ahenatton of antearol 
• * --• n Omti—Letohef 

■ ition by the father in a Joist Hioda faauly 

anreiiral property If rotd al tn/fio eatest It 
■ legal necessity or In ren of an antecedent 

• fr. y) BlJLXSlIARI BAKHSH SIVCH 0 

.. . w I 1910 OA 950- 

1940 0 Wjf 982- 1910 A.WE,(CC) 425 
■ I AfitMti$tw—Fotier —A-'itnaiioa ttnil/nt Irpat 

ttftftUtT-^Pontio" •• Bn tot and Centra} Frovtmtn 
per Stone, CsA— In Berrgal an abenatioo withoet 
legal necessity by a fa.h<f. sons bong aLfC aad eoe 

ccaseotjsg ii abscJaitly void arlew asd aaid ' 

Bat io the Central ProviiKee sceh aa almatloBii 
bat can be avoided, ll-arr. lie caw law of 
nlacecnlhe qnenioa mejt be «ied with 
aacAher. 
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HINDU lAW-AUenation. . IJINDU LAW— AUeuatloo 

per /—It ts illogical to say that an atiena- 1 or commission agency busmens cannot be leld 

tion, fl-hicli may be valid m part and invalid In part as ( binding on hi< sons or iheir interests in the joint /atmly 
in the case of an alienation including but not con^iMing ptopertyj since It h n hy and speculative and can 
entirely ol that «hich an individual coparcener has a | not I e said to be for legal nece°*ity or benefit of the 


(subject to the developments of the right of an tndivi I the act of a prudent owner to embaiL upon a risky 
dual coparcener to alienate what m strict theory is I bnsiness such as a ^e//ir// business There can be no 


ihallmn — ^lenalien not btniing en ten airea‘ 
txtslenee en date of altetiatien— E/feel 

A son born after an alienation of joint 
property by a Hindu father cannot question the i 


I lttswilhm the competence of a Hindu father to 
bttiden the family estate by mortgage for the discharge 
' . ^ V » «. ' of that right, be 


•Alurtaliert—E athtT—&lertguge 4y— .Senr vhen 
feunJ — Burden ef freef —Dutf ef -alttnet — Stm't freut 
ehliratten to fay father^! debt — If artUt'dnrtng 
father*) lifeUnt—Law tn htytere 


> the payment of a 
St at the rale of 
ence of any other 
rate of interest 
//) CAhCA 
j i> <J4DAliJ 69S« 

1910 0 A 1159-1910 BD 6I1» 
1010 A WB (HC 1663- 
A I B 1010 All 607 (r B ). 
—At mat on — Father— lower to alenale eon’a 
• PC 


>r mortgage in order to satisfy the father's private 1 A distinction has been drawn between liligaliorv 
not binding on the joint family A mortgage | 


(tarr/nf nm> dallali Sunitets — Sons~lf bound— Ltfat - Alienation — Joint family — Binding nature — 
teeeetiity— Bene ft ef the family DiBercnce between mortgage and <ale ^rr 1938 Dig • 

A mortgage eiecuted ^ a Hindu father for the par 750 GanpaT ItAO t. ISHVVAR *^t^G>l 
pose ef raising money for starting and conducting a neir ILB (lOlOJNag 20» 
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HINDtl LAW— Alienation. 

Alitnatien — Jtittl famtly—Aliinalitn 6y 
ctntr teilkeui hga! luctttity—DaU o! eautt artttn — 


whichever caa^e of action is in qaestion tt belongs lo 
those in existence when the cause of action atises,(4) 
if X copaicener having such a cause of action soes. he 
saes for the beneht of coparceners generally (other than 
the alienating coparcener) , (5) if a coparcener »s not 
in existence n ben such a cause of action arises he canrot 
sue Con'equenily, whether the after bom coparcener 
can or cannot sue depends on whether be was or was 
not bom (in the sen*e of beirig conceived and afterwards 
born) at the date the came of action arose If he was 
then born be can sae , i( he was not, he cannot If a 
coparcener was aliie at the time the cause of action 
arose and saes he saes for the benefit of all copaiceners 
other than the alienating coparcener, whether ahie at 
the date the caase of action arose or bom subieqaenOy. 
This aSects his rights not the lights of the alienee 
whose share is fixed at the date of alienation and does 


HINDU LAW— Alienatioo. 

Alienation — Manager — Facts to be shown by 
lender— Neiesiary purpose and necessity for loan. Stt 


each case is whether the transaction is such as a prudent 
owner in the ordinary course oi management would enter 
into in order to benefit the estate {.Agartvala and 
Katatand.JJ.) BaIJNATH TaKUK » SaRWaN. 

6 BB S69°186 I.C. 438» 
12 B P. 601-A 1 B 1940 Pat 423. 

Alienation — Manager — katification after 
majority — Bequirements. Sft 1938 Dig, Col. 751. 
CAMPATRAOn. ISHWARSINCH. 

ILB (1940) Nag 20. 

Alienation— Mortgage by adoptive mothei— Sait 
agaiost adoptive son— i lea (bat pait of consideration is 
not for legal necessity— Sn'tamability- Sate ana mort- 
gage— Distinction irr 1939 Dig, Col 596 PURu- 
SHOTTAU V CanoatvHar. 1651 C. 669 • 12 B.B. 266. 
^—^A^-ttnatifi—Niciiiity—Marriagt txfintti 
The marriage expenses ol a membei of a joint Ilindn 


born coparcenei was born or conceived alter the death 
of the coparcener living at the date o( the slienaiion 
Bat the alienation can be challenged by an after-born 
coparcener born or conceived before the 
coparcener living at the date of alienatic 
rights are dependent as regards limlcatioi • * 

on which the caase of action arises and • * 

of action accrues to him by bmb {Stem. C Cnll* 
anilEaif.JJ) Ka'HINATHP UaPURaO 

ILB (1910)Nag 573- 
A.IR 1940 Nag 305 (PB) 

■ Alifuatieu -—/•nnt fawuty—Alunattin vtlktut 
Jfgal >ucfi»ly-~-li'ka tan futt/ 


\ fatal atvr $neeme (rein iilatt^Altenalian ta dtttiarg* 
I deUt fayall* imi af aitaie—Valtiny 
' Under the llinda Law a widow has ab'olate power 
, t inherited by 

• • • . • . *,» id the whole 

• •' • * • • • I not b and 

, tcdple holds 

good even where there eie debts which she 
,is bound to pay. aliboogh the is bound to pay the 
intetc't 00 the debts where ibeie is a loffcient 
surplus. A widow h Justified in alienating byway of 
sale part of the propeiiies of her husband for legal 


Per Bait, y— An alienation 
void from the beginning and sc 
IS still family propeity until the li> ■ 
ed under S 2S, Lfmitaiion Act ’ 
son obtains aright by birth In all 
therefore in ibis item as well ' 
entitled lo rue to lecovir it on bek 
the same way as any other member . : 
to have any place the al 
10 be rniitled lo toe ( 

//) KASHtNATHr. I 


" ■ Hftnalian— Mar. • m m , a • 

anaaltis^ kartas— I'j/r ■ * 

itranerr la family. 

An assignment of a decree by one of the two i4r/a/ 
Of a Joint family cannot be challenged by a person who 
Is not a mem cr of the Jotel family. The a'slgnmert It I 
not Tad lat/ie, but is o> ly voiditleat the option of | 
the other coparveners (Fail Alt and Aferednk //): 
RAit KUSIAR RAM 'ARAFP f. VOHAM lAL MaHA 
KAI 6BB £53-t8MO 788-12 BP 421- 

2lPatJ..T 363-A.LB 1940 Pat 270. 


I husband abotlly to become doe and to tUenaie her 
■ en though the 
• ■ 1 ition which is 

■ Id bindiBg CO 
• I ■ T d.icteticB is 

• • *• amJ f'nitls 

• • • DRAUMA. 

18 MytLJ.140. 

^~Alimali0n—^tl’tdam—A/i/»aliam im atetn af 
rri^Figkt rf rtrtrttamer ta aBtm and tala lantflt 
af. 

It b o weD established princlpie tbata Hindu widow's 
alMwatraa crea in excess of her powers b orly Totda'ie 
as the ojesoa of the rtrenloner. aed the latter b en'i 
toaCrm any of her tnosaetioes aad clala the 
,tbereol foe the estate. If it shoold be to hli 
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HINDU LAW— Allesatlon 

affirm her transactions {yaraJaikanar and Ahdur 
Rahman, JJ) SURAYVA t- MaNGAVYA 

IfllO M W N. 19 

' ■' 'Alttnatton--H'tdn>~Ahenatien — Lrgal ntutaiy 
freved at regardt major pomen of tit purthate money 
—‘Aisence of legal neeetttt} for balanct~~Onut 

Where legal necessicj has been proved as regards the 
major portion of the consideration for an alienation a 
widow, the onus of proving its absence as regards tbe 
balance would he on those who seex to question the 
transaction (Miyogi /) >UlaraM v KeWalram 
1910NLJ 499<:AIB 1940 Nag 396 
Altenalion—iyidow—Alfnatioti— Power! 

A Widow can alienate the property to which shesuc 
ceeds from her husband for religious and cbaritab'e pur* 
poses and for purposes of legal neces'^it; The test of 
legal necessuy is whether the act is essential and obliga* 
tory The performance of bhat' ceremony was held to 
be a legal necessity » 

GuuB DEVI 0. Bam 
LL£ (1910) All S 
1910 ALJ. 

—‘-“Alienation— t 
viidme 

In the case of co 
defined estate in the 
interest taken as a w 
ID coparcenary A 
her )ife*interest in ai 
aha baa obtained 1 
dealing cannot in an 

ahip of the other wt .< u > 

Will be valid during her lifetime and wilt not affect the 
interest of the surviving widow even though it U pistified 
by necessity. (.Challtrn and AJauohar 
KHAMTA MAMDALANft- HEM KUMaRI 
190 10 S53*7BR S» 
i Alienation— ff^idour—Alienalien— A 

mg inherited ty mdaw—Surrender t< 

Validity— Legal neeettHy—Rtvernonert— 

Every Hindu widow who inherits a 
from her husband as part of her busba 
perfectly competent to surrender her he 
landlord in C3<>e of legal necessity and to the exte 
the interest which she has for her lifetime 
transferls good orfy/or her lifetime and will not 
or affect tbe reversioners {Agartvala, j') S 
DHAMiDEBtr FROLHAD hfAHI 6BB 912- 

190ZC ES^ISBF 172 
Alienation— H'ido»— Alienation— Rft/treiofiee~~ 


HINDU LAW— AppUcablllty 
rale !s held to be justified, tbe mere fact that a portion 
of the Sale con<Ideration was not for any valid ne'essity 
vonid not affect the validity of the rale It ts however 
incafnbent in all suwb cases, on the purchaser Co prove 
that he acted in good faith and after making reason 
able enquiry, accepted tb* transfer of the property in the 
iona fide belief that there was necessity for tbe transfer 
of tbe property The burden lies on the transferee to 
show that the transfer was a prudent and reasonable act 
on Ifiepart of the transferor (/flat Ahmad and Rajpji 
//) ISHWAR Devi v Jacannath 

1910 ALJ 157=1910 A (H 0 ) 180 
- - Alienation — Widow — Consent of reversionei — 
Effect. Ae 1939 Dig . Col 597 KAULEShaR SrU- 
KULo Ram kishokelal 1851 0 644= 

12 B A 3S9. 

— — Alienation — Widow — Co widows — Fower of 
alienation— Con«ent of both— Necessity — Religion^ 


hoove tofall into asiate of disrepair, herielf residing 
I with her telaiions, a mortgage executed by her for the 
' > » house 

■essity 
ILHAD 
• 172 
ersion 

* mesne 

1930 


Atplieabihty of 

Tbe widow of a Cutchi Memon acquires an absolute 
estate in movables inheiited by her from her husband but 


years of tbe death of the limited owner A fresh cause I 
of action has accrued to the reveraioreis after tbe death I 
of the widow ' ■ ' ' 

bar the second r 

SiMGH o Han • • , 

1910 A ^ ■ 

■ •Alienalit 


190 I C S03 = 1SBS 64=A1B 1910 Sled 117. 
-Applicability— Hindus in particular province— 


Teiti 

Tbe real que* 
alienations by a 
was one which • 
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HINDU LAW— Conveit to Ohrlstlaaity. I HINDD LAW- Debts 

Convert t« CArislia’iity—Suisetutnt n e«n If^voat o{ tbt arae creditor, for the amount due, the 
verttan ta Hinduttm— Fermat rerrunrianm »/ CIn/* I liabilities incorred in respect of the transaoction of ez> 
tiamty~Pr ' • - ■ • ,j . j,i. , 

—Ntettttty 

Where a - ■ • 

to Ilmdoisi • 

formal reuanciation or renouncement of the new religion I Debts— Father carrying on partnership business 

and a re admission to the old It cannot laid donnjwni, stranger- Death of father— Effect— Subsequent 


—Debts {.Sn aha ALISNATIONS). 

AIX ADUI.T3 JomihG, 

ANTECEDENT DEBT. 

FAlHEk'SDEBIS 

GUARDItN, 

Joint family 
Widow. 

' adult mtmitrt lainiitg in iarrawtiif 

binds miner eaf'ixt’itrs—Pfisumflian as ta hnd’ 
ingtkara Ur—Othtrtttdsnetaf fraftr family fiut fate 
—Duty ef Caurt ta ri^uiri 


careful about raising any presumption that the manager 
must haie had the interest of the Joint family at heart 


Court may property raUe a presumption that the debt 
has been incurred for proper family parpoaas Dal iba 
Court must be very careful not to let any supposed or 
possible presumption of fact lead It into the fallacy of 
begging the very quesMon which it has to try— whether 
the debt is binding on the minor who questions It. 
Even though all the adult members Join in Incuinng 
the debt the Court must require vome other evidence to 
show that the debt was a proper Joint family debt 


Where a debt is incurred by the father not for 
Immoral purposes but for the purpose of financing the 
tnsincss Bpon which he and his son depended for Ihcir 
sustenance and support, the ton i< liable for the falbcr’i 
debt to the extent of bis share in ibe Joint family pro- 
perty (Ddsrr, /C. and Laha, /) lAKHIdCHAND cr. 
AUARCHAND. 18S I 0 282-12 BS 277- 

AlH 1210Slsd6T. 
Debts— PatAtm^Deestt a/einit father fertanatly 
in tuit against father end sans after txaneretmg tans^ 
Faeentian against ten’s there in family freferty— Fight 
• > ' — C p Cede.S n 

* used against a Hindu father personally 

• • • had been exoneraled can beextnied 

I .„ • • >ns’ Intetel in the family properly In 

respea of a decree debt passed against the father. It 
cannot be said that the dismissal of the suit as against 
• > that the tons are 

• •• lebt {Cearh,C./. 

- . • KRISIINAN ICAIDU 

• • : 1910) b!ad 816- 

: . •• • *. ■ 7-61LW 316- 
A.ltl luluAlail i>ll-i.idlO)lMX.; 883. 

■ Debts— Father*— Decree obtained on mortgage 
by father but properly not brought to sale— Suit by 
sons for declaration that mortgage decree does not bind 
ibeir rights— Malntainabitity, See 1939 Dg .Col t03. 
jooisdaR Singh r Punjab and Sind Bank Ltd. 
U^B (1910) Lab 96-188 LC.S57-12BL.S9S 

- mDeiti—father-^Estent aftaifi liabililf. 

A son IS boond to pay off bis father’s debts. If not 
were members 

• *1 I <ri I ■ ■ I liabalily.' Ifls 

I < I I ■ • ' p ■ • 70 to the family 

• ■ ■ I share ia 

• 11 • M • ■ ail «l of it to 

■ ■ a s a I la sach 

a tn s I a c sgsiett 

• a I He jeaet fam ly F*^T^y fbe sew 

■ a 111 obligati^ diactarpc the debe 

■ ■ I am' Peaartt // ) lUU KtXFAL 

I a a 190 10 SU-13BO 1 

a ' £60-1910 A.W B (CC) 

9tOOA. 765-19tOOW 
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HINDU lAW— Alienation. j HINDU LAW— Applicability, 

affirm her tran«action$. {V aradathanar and | aale ia held to be JuallGed. the mere fact that a portioi 

Rahman It'S SllRaVYA r Manraw* j. . .1 • ' , . r 



trovtd 
—Abu • 


Whe 


. ’ eu = 

■ ■ : ■: *. SS9. 

• •• of 

. • * ■ ■ lOos 

be a legal necessity. {Tkam, CJ andGanfa fdaik, Sit J939 , Col. 597, TEiipt-E OF 

GoLAB Devi e. Banwari Lai , 

ILB (19iO)All 66S°ig01O 
1910 ALJ. 161>=1940/ 


A/iftialiffn—l^idtur~Alier 


inf inhirittd Sy luidaw—SumnJer to /W/^/-rf—|—““Alienal.on—Wiclo»—SettingasidebytemJion- 
Validity— Ltgal necaitiy—Rtversianirt— If bannd er— Mesne profits— Right to— Assesimefit of mesne 

Every Hindu widow who Inherits a ryoti holding 1 Pv®®l®~'Date from which awardable — Money 
from her husband as part of her husband’s estr* ^ 

perfectly competent Co surrender her holding ic _• * 1 1 

landlord m case of legal necessity and to the este *’ * 

the interest which she has for her lifetime. • ■ " ^ 

trsssSarls good ot>lf iOT ^zhfettiria artdvi^ mA ' ‘ ‘ ' 

or aSect the reversioners. l^Aganuala, J') SURA- 1 — ^ <»s ta rturnontrt and rtvernanary rights— 


bi-A.tJt fifJUe>fn<lii7. 
s in particular province— 
f Malabar— If Hindus— 
a srHooT nf If riArt T 
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HINDU LAW-Coavert to C22ri4tiaolt7. | SINDU LAW- Deits. 

C«mtrt t« CAns/ianiif—Suijtfurnt rt-ten favonr of the same creditor, fortheamoonl doe, the 
vtrtteH tt Hinduttm— Fermat renunttaUen ef Cirtr* I habtlities incerred in respect of the transanction of ex- 
tiamlf~Proef of '' '•' 

~-tfe(tsstly fer volt 

Where a Hindu' • ■ 

to llmdoism, U is ■ ' 

format reaanciatlon or renouncement of the new fetiglon I Debts— Father carrying on partnership business 

and a re-admisslon to the old It cannot be laid doiin|w,,h stranger— Death of father— Effect— Subsequent 


insisting on any ritual, It must be held that he uas validly | 
re converted to Ilmduism There is no «. ' 

holding that a formal renunciation of Chris ' 

proof of performance of expiatoiy ceremonies i • 
in all ca<es (Meckttt end /frit^nituimi 
y/.) Dt ■ ■ . . . • . . 


—Debts— hather s debts — Avyavahanka— Costs 


.... B7IC 861-12BM 760. 

• ■ trtiurred by fathtr fer 

^ , 9r«V liability. 

“Debts ( Jrr A/i« ALIFNATIONS). Where a debt is incurred by the father not for 

ALL ADULTS JOtNlbG. immoral purposes but for the purpose of financing the 

Antecedent DEBT. business opon which he and his ton depended for (heir 

FATHEk'S DEBIS. sustenance and tuppori, the son is liable for the fatber’a 

GuaRODn, debt to (he extent of bis share in the )omt family pro- 

JOiNTFA'tiLY petty. {£>aut,/C,end l^be, y.) LAKHMiCHANDr. 

Widow. auarchanp. 1881 o 282-12 BS e77« 

’ adult mimbtri teiitinf in berreviay A IE 1910 Sind 67, 

—/f iindi miner eebaretnrri-.Prttiimftien at te iind‘ Dtbti—PaHtr—Dtcrei ateinit fether ftnenally 

ingtharaUr-Otkirnidintief prefer family fu. you m luit againit father and leni after ueniraUng eent— 
—Duty ef Ceurt le refuirt ^ ^ _._v, * Faeeutien againtl len'i there in family frefuty—Rtgki 


M’: • ■•a' ■ is- ■ I • ■ t. 

■ ■ —Debts— Father— Dears obtained on mortgage 

by father but properly not brought to aale— Suit by 
• , decree does not bind 

■ . r 1939 Dig . Col. (03. 

■ D SivD Bank LTD. 

I C 8S7-12BX..S93. 

Debti—f atker— Extent ef len'e liability, 

A son IS bound to pay off his father's debts. If not 

'• *. ‘ - I . •••.■, *•'. ' -i' !'■ s liiUnTy.- ^ 

. - . • ■ ' ma • • , • ^ • I*. ■ .1 • < I ■ • i ■■ n to the fsmity 

y) SrimVASANt ruTTEGOWDA pfopmy which he re-dres tr furvironhip on his 

ISMysLJ S76-4SU7tnO£ SSS. father's death : It nteedi to the whole ef his share ie 
——Debti—Antecedeat debt~Liahtiliet incurred em Ibc |o(nt family prcftetty iodading that portke ef It to 
reipeet efanertktmgeef aneeiteel preperty. vhich he was cntuled before bis fatbes'i death. In such 

herea Iflndu father, his son and grandson ex a case, the creditor is only executing the decree sgalest 
changed an ancestral Tillage for a Tillage belonging to the tee a share in the i^nt fsmity yneynny. the ten 
another and had to pay that person a certain amount being ueder a pMci obfigation to disAarge the debt 
re p re se nting the difference In the value of the Tillages theTrframyfVf/a-f /tr-e'// /y) Ram KiypaL 
ex Jianged. and tong unable to pay this inca.b, agree m. BhVXa hf At. 190 LO SIS— 13BO IS? 

to discharge a tnoetgage of that other per ten and setae. 1910 O T . B £50— 19I0A.WS (CC) 

qaeatly In ben of that UaUlity eaecu'e • mertgtgela 19t0 0 A. 755— 1910 0 W 


Court may properly rai<e a pre^umpiion that the debt! 
has been incurrel for proper family purposes Dot the I 
Court muit be very careful not to let any supposed or | 
possible presumption of fact lead it inU 
begging the eery qnes’ion which it has ■ 

the debt Is binding on the minor w 
Even Ibough all the adult members ju . .... g. 
the debt the Court must require some other CTideneeto I 
<how that the debt was a proper feint family debt j 
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HlNPU l*AW— Belts. 

. — Fathtr-^Immarttl debl~Mortgogt itit 

tneurttd by father to pay ton-in-lauft deite—If tinJine 
on iom. 

The payment bya Hinda father of a debt dne from 
bis son in>U« cannot be regarded as an immoral pnr 
pose, and a laotlgage d.ebi mcntred by the fatbcr lor 
that purpose ts, tberefore, binding on the sons. {Aidat 
Rashid^ J) GURBAKSH RaIo CHAIN hlVCH. 


HINDU LAW— Debts. 

oouldnct enable him to proceed after the partition 
against the interest of the sons who were not parlies to 
the salt. {Sum and M/eiett, //.) OfFICJAL 
Receiver, T"'' • 


Liabihiy to account for stranger partner's share of 


Rang! iyengaw, /) BANK OF MtSORE, LTD v. 
VEERAPPa 18 MysL 1.113=45 MysHCa 26 
' ^Dtbli— Father — Stoney b»>reno‘d far eompUlmg 
uninish'd haute— A/oney barrotptd origtnally under 
promtttary nUtt—Suiteiuent rieeutian of mortgage 
deed U ditehargi tuek debti—LiaiiUty of skaret of I 
mtnar tana I 


:* 735=12 BJil 710 

■. ... creditor for time lor 

• , , • i^quent act of insol 

. • . .• creditor's applies 

• ns to adjudication 

• . )d7 COIMBATORE 

,■ TD. V, OFFiaAL 

Receiver, coiMRiTORE. I.LE (i940)Mad 191“ 
186LO 126-12 BM 689“ 
A.I B. 1910 Mad. SO 
Debts — Father— San't liability— D«rte against 

Monai'legal repreitnlatife of father— -If can be eie'uted 
againit ton't lAare. , 

A son IS nnder a pious obligation to pay bis father s 


P4»r< preliminary oecrwf—i.'‘aui oi i.iiner- oons im- 
pleaded as legal representatives— Objection as to factam 
and binding nature of debt disallowed— Final decree 
and sate— Dispossess 
ses ion— Maintainab 
— Liniitaiion See I 
p Ramudu. ILR 

IM 

—Debts — Father— Mortgage by— Suit oi^— Decree 
— Sale in execution — Suit by — - - -l •« . 

Necessity to prove that debt is 
1939 D g . Col. 604 Sl^GNO^ 

HERM^L, 18f 

—‘Debts— Father^ Partition — Creditor's right to 
fro'eeJ agiinst ton's shares tn txeeu'son of ietree 
agatnit father alone — Creditor oblaimag attachment 
before tntgmen’ b fore partition — If sn better panitan 
After partition the interest c* 
pursued in execution of a decre 
father alone. If the decree debt 
Joint family, the decree holler < • 

against (he sons after partition . 
auil. but he cannot proceed b» way of execution against 1 
their Interest tn the hint family property The fact that 
the decree holder had attached the whole of the hint 
lamllr property before judgment prior to the partition 


■ -Debt — Father-Sen's pious ebhgahan, 

' Ordinanly It would be the pious duty of the son to 
bt incurred by bis father, (/small 
. lAOARNATH PRASAD V CHUNM 
LLE (1940) AIL 680 = 
VJI (H0)453=l940 ALJ.511= 
A IB 1940 AU 416. 

—Deb's — Father — Son’s liability— Pious obliga 


— -Debts— Father— Son's pious oSligition— Money 
taerfully received by father siib.ejaently misappropriat- 
ed bf Aim— Liability tf sons 

Where a Hindu father has lawfully received money, 
. r wilt not Chang” 

IS liable under 

• • 3 not liable where 

• he father by the 

• ■ ability Is, on the 

I other hand, recognised where In Its origin the debt was 
not immoral bat there was a supervening dishonest aa 
' of the father. (Leaeh, C J and Krisknsswami Aryan 
rar,/.) Anandsrso t>. President, Co operative 
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HINITU la. W— D ebts 1 HINDU LAW— Debts 

Credit SOCIETV PEOtTAOEPALLI S2LW 141= The manager of a llinda font family owning a 


1910AIWJ7 774 = AIB 1910 Mad 828= 
(1910) 2MLJ 179 
■Debts— Father — Son taking Jo nt property 
and separate properly of father on latiec s death— Sab 
eequent insolvency of son— Father’s debt— If provable — 
Bight of father's creditor to claim priority over creditors 
of son J'rr I’RESlDENCy TOWhS INSOLVENCY ACT. 
S.46 62 LW 89 

— “Deb*s — Father— Starting tradfr— Det 
lor — ion’s liability— \vyavaharika See 
Col 603 VevkatzswaRa Raov Amma' 

186IC 200 = 12 *• 

— - ••••Debti—Father'^urity dehl—Son j iwibs 

Itly—Exteitt 

Under the Mitakshara the son ts liable to pay 
the debt incurred by the father as the result of 
being a surety for the payment of money lent 
and for delivery of goods This liability of the 
son however, ts not higher than the pious ohli 
gallon that rests on him for the payment of his 
father's personal debts, and is limited to his 
mterest in the joint family property (BenrrI 
elHd Varma JJ ) DAtcrr SiNCH v Haskisham 
Lal 187 IC 152=12 RA 474= 

1940 A WR (HC) 14=1939 ALJ 1137= 
A I R 1940 All 116 
.. Deilt^rtjlierSurttytkip debit vf—Oai (y 
pftont 

Under the llmda Law of the Mitakshara Khool a : 
eon IS I able for the debt* of bis father on aeeoant of 
suieiyship for the payment of money Ahmad 

tiid Bupat, //) KaNJESHWAK NATH e BENARES 

BANK, LTD 187 10 741-12 BA 667- 

1940ALJr lC4 = ie40AWB (H|0)128- 
AIB 1910 All 186 
I D<lr— Be facto guardian, pmaert af 
The powers of the guardian of a minor are liroited end 
qualified They can only be esera*«d nghtly in a case 
of need or lor the benefit of the estate The actual 
pressure on the estate, the danger to be averted or the 


whom he is dealing that the guardian Is acting, injlhej 


loans on behalf of minor's estate —I re^zlsting debt— t 

Tf ^wT>pp.m ««r V nnli* Nv mnflivr nf m.n/.T— 


I ba*ine$s has authority to contract debts and pledge the 
! credit and property for purposes of the joint family 
business, and all the members of the family, whether 
majMsor minors are bound by the transactions of the 
manager Where a joint family business exist*, and the 
manager passes a promissory note in the coarse of that 
business the plea of absence of legal necessity is not 
open to the other members of the family The 


— i Dibit— Joint family— Dusmest— Firm manag- 
tng agent af eempatty— Letter af guarantee given by 
manager tn retpect ef debts of company— Legal necessity 
—Laaiilitf af family tstate 
The manager of a Joint Hindu family which has a 
business has no right to stand surety for the repayment 
of a debt due by another so as to make the family estate 
liable The fa-t the family firm ts the managing agent 
of a company makes no difference when It u under nn 
obligation to procure n oneys 'or the company A letter 
of guarantee given by the manager in re<pect of the debts 
due by the company of which the (amity i< the managing 


JJ) JAOANVATH GANESHRAM V SHIV 
HARAVAN ILB (1940)Bom 887-190 LC 78- 
13 BB 82-42 Bon LB 461- 
ALB 1940 Bom 247 
• •Debt! -Jems family — ffutineit— Afanager— 
Borra^mngt^Dindimg nsturi 

Where it is found that the money borrowed by a 
manager of a Joint Hindu family, was for a bu'iness, 
srbicb was a family bnsinns and which was the main 
stay of the family and that the money reached the bus! 
ne» then the loan Is for the benefit of the family— that 
is an’acluar benefit to (he family No question of inqulr- 



' ■ " Deftr—fomt famllr—Businttt— Minor snceetd 

mearJian during 
f a/ 


r bosloess as the 
by a guardian 
the minor b not 



rowers of borrowing for business entrusted to his care— j - Debts— Jerat family — Bmatnesr—Partmerthif 

liahditlcs of minor— Creditor’s njfctof direct recourse • AMruerre'ertf// *■ /y /#—/ memlm—Ikber^itaiility 
—Minor uiter raijo lly complettly und un ieien edly «r^ . #/ other mrmhrrt—Stle af family grofertr in ereenfi m 
chsrfing former guardian— Effect of See 1939 Dig ,* ogde rreobeaimed ogasnst partnership firm— Fight af 
Col 610 KAU AVATHAN CtlEmAR r. TAl AMAFr A^ aCLr uv— ff Oiuim drelataliam that tinr taltmt is 
CltlTTlA* 169LO 98-15B.M IS? mat afreted by esecutiom latr 

' DeUi—JnnS family— russneST—girUt tatorred Tberw U »o ualboeity tea the ptopoultKm 

hj manager mnJrr fremitsory niter— LatUhty af . unemben o4 a jejot fasi'y wouU be tmad 

aarmUn— Minors — If bound ' 1 debts roe*mied for f«rp«es of trade by oiScr 
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riNDIT LAW-DeMs. 

who are not tnanagine members • 
tbe joint family but who are ca ■ 
presented and regarded as ir 
partnership with one another. • 

the partnership firms aSect witl • ' 

alone. Sales in execution of such dec 
regard to the joint family property sold 
the right, title and interest of the parir 


I nWDTT LAW— ranuiy artangement, 

• - / - * n-r — > -- mt widew — E^teu- 

• I f atatt — If illtdi 


petty suiu \,A.Huuakitr aua umge, iJ \ jasiunai'.l 
KAM V HeeBaLal. 191 1 C. 78 « 44 O 
A.IS. 1 

■ —Debts— Joint family — Coparcerx * 


to be sold in execs* 
laid not be dispos- 


WAOsvi^,, *5*0 A T ?* } ijuent thereon was invalid as against him, the d«ie 


• . ale owner nnder tbe 

• “ , • • 1 absolute estate It 

• • • • • , » ' into the arrangement 

created. 

Mtld, chat the*e circumstances, takes * 

sufiicient to raise a presumption that the 

was raised for payment of antecedent ■ , 

managing member and so was binding on the family | arrangement to confer an absolute estate depends not 
property. n the 

t. MaDHO -onfer 

Dtb 

Btndtnr n 

In the c. 739. 

properly, tt ortfe- 

therein so far as it affects niinor members of the family, j me»t Mtoeen tef^rafed unelet and ncphevis clatminF 
The burden remains he . r. ./ 

lish compliance with 

Hindu Law permits tb( ■ • 

to be taken from • ■ ■ • 

” ' One which tends to 

ty, to the peace of 
• Holding of family 

• ng of ihe honour 

■ ' oncle* and nephews 

IS a family arrange* 
between strangers 

chara^Ancestral comuiHSion business Carried on (hough they may have separated from the propositus and 
father and after hiS death by elder son— Difierent yarn from one another. IDavn, J, C- and Loio, y) 
business Started by cider brother— Debts incurred for IHamXtMaL ^ CflETAMRAM. 

—UabiUiy of younger bioiher— Ratification— Test. Jee ILK (1940) Kar. 196=190 IC. 735« 

1939 Dig, Col 6U. VenkaTaratnam o Sasibasiva air 1910 Slod B1. 

Kao 183 1.0. 81B«1S E 14, 8U. ~ -Family arrangtmtnl~VtiliditY — Mutakt tf 

'D<hit—Widgxi^Dtblidut undtr premistory mate fartut at ta legal fightt^One party thcvnng gentretitf 
•"turnj for ifgal neieutlySuli iy freditar M fra- taatt^her—IfgreuMdtfortnueltdalingarrangiment. 


chara— Ancestral conimi*sion business Carried on by 
father and after hiS death by elder son— Difierent yarn 
business Started by cider brother— Debts incurred for 
— liability of younger brother— Ratification— Test. See 
X939 Dig,Co1 6 U. VenkaTaratnam o Sasibasiva 
Kao 183I0.81B«1SEI4.8U. 

'" 'Dthit—Wtdffur— Debit due under Premitsory mate 
•neumj for legal nentilly—Sull ty ereditar am pro- 
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HlNDtr L\W~GaardlansUp I 

Tbe fact that there nay bare been a misconception [ 


HUTDIT L&W— Impartible estate 

— ••/mfaffii/e utate — Alienation - 


or a misnoderstandins among the parties to a family | kelder. 

arrangement as to their legal rights is no sufficient | A holder of an imparlibleestate has power to alienate 
groand for holding It inTalid c 
has been entered Into without 

mentation and without soppres ■ 

necessarily bad because one p 
some generosity. (,Datit,/C 
JIALi CHETANRAM. I 
IBOIO 73 
Guardianship— Aliena 
VLIENATION 

■‘Guardianship — Debts. .T^^DEBTS ' succe<sioo to it is gorerned by the rule of primoge* 

^^^GuarJianiiif— fclier a/ne—Potoer af Court to Itntnn, tbe holder of loch property governed by the 


a f point piardion for minor memieri. 


I Mitakshara Law has power to alienate U absolutely. 


In a joint Hindu familj the father ordinarily is the This general rule however may be displaced by proof of 
karta of tbe family. A District Judge has no junsdic I a family local custom restricting alienation The onus 
tion to appoint a guardian of the minor members of the I of proving such custom is, however, upon the person 
family when there are adults, {/emailanttl'orma' "fhoznegtiit. The mere absence of sales in the past 
//) JtGARNATH PkaSaD n CHUNNI 1.AI. I does not prove such custom It is onlyan equivocal 

IL.B (IdiO)AU fi80~19f0A.WS fZIC)456*> circnenstancr f t may be attribaCed to an assumpnon on 
1910ALJ Sll^AIB 1910AI1 416 the part of the hollers of the estate that the law did^ 

Guan/ianihp — FatHer'e ntht—Nature of— not permit them to sell or to the absence of any desire 

SnhiMMion of another ruardian. on their part to sill {Aaum Ah and /{aH.JJ)K.kU 

Among the Hindus, the father is ih» naiural guardian j p NACEhDRA NATH 44 O.W N. 873. 

of bis children during their minoiiiies, but this guar* adopted eon taktnf 

diaashipls in the nature of a ‘acred trust, tetate under holder'etoiU—Katurt of ettote taten— Sue 

cannot there • . 

person to be • • * * holder of an arcesiral 

entru'tthei * Mitakshara, succeeds 

another, bu ' • • • •• • bolder, bis adoptive 

however, the authority has been acted upon In such a father, he takes an absolute estate in the property which 
way as to create associations or give ri<e toeipecta in bis hands becomes bis self^acquited property with the 
tions on the part of the infants which it would beun .revolt that on his death the property pas<es as self 

desirable In their interevt to disturb . v, i-..- « i. , i. . .a,, it. 

Court will Interfere to prevent its •• •• • ... 

807 (PC), n«f to iShemp,/) • • • • .*• 

t RAJA bisGH, • • • • . ‘ 

Guardianship — Paternal grandmother nearest i 

h..»,,.ta,on - - — ' '■'E (UI!) 300-AJE J810AI1.35II 

Dig,Cot6l3 *'/ eilate- Joint itatueSeparation — 

1 ■ ■ • • —Mere leparalion in food and tcoriAip 

' • • ilingi xellh partible profertf—Effett— 

AIB 1910 Mad S3(FB) \ AUttionbjttidro) of loti holder after eitateteili in 


acquires them 
sarofndarf If 
of tbe estate, 
zamindarl. bu 


income of the ■ • ■ » 

veparaie property of the xaralndar unless by esprcas j the Junior members to give o? their chances of sncces- 
dedatat'on or by acts and circumstances and by tveces ,sicin hen there has been no separation between the 


*ramams Xao. //)' 
1AR5IIMI AMHAU 


tAUtwPAR CrSATHlTt w VlRA 
1910 M wj; 105- 
A 111.1910 Mad. 8X1. 


sentatlTe of the senior branch Is entitled to suc c eed 
aSlbelepartiblerropeTtyof the fssCy aad to • 
thecrti*« wtkh had a>cady ecs*ed Isa 


Y. D. ipfo — la 
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HINDIT IiA,W— Impartible estate 
junior branch prior to the adoption (lyaJia aui 
I>ivatia //) LinGAPPA RAYAPPa » KaOaPPa 
CapukaO 42BomLIt 832»Al£ 19lOBom 316 
“ - -Impartible ettait—Mttakshjra — SHtcttiitti~ 
Rule at ta 

' The successor to an ancestral impartible estate >n a 
joint Hindu family governed by the Mitaksbara is 
designated by survivorship although he bolds the estate 
a Cording to the custom of imparlibiliry C J 

and Bi}ie, J 

— — Impa 

f'eperiy—RuUet euri,teriAip 

ft IS (rell seccletd that although tn the case of an 
ancestral impartible estate governed by the role ofpn 
xnogeniture there is no right (o claim partition or main 
tenance or to restrain alienation of the estate, these 
rights being mcon'istent with the custom of imparlibility 


[ HINDU law— J oint family. 

I— Gaidein fixing Jr / 1939 Dig . Col 614 MaHa 
RAJAH OF VeNKATAGIKI v RAJA RaJESWaRA ROW 
189 1 0 123°1SBM 141 
I - - luKentanee — Pnn tpl* prennung male iemg 

I lit aityariet— Scope of, 

[ The pilnciple of Hindu Laiv vrhich prevent* an estate 
I being in abeyance is an Important doctrine of the tavr o* 
[{nheriiance and It has important consequences as 
regards adoption The rule is that the right of succes 
'diately on the death of the owner 
case of a child eti t/nireea mere or of 
the estate once vested in an heir inll 
I oot be divested by the subsequent birth of a person who 
'would have been a preferable heir had he been shveat 
tbetimeof (he death of ihe la*t owner {Sit Ceerge 

Xa»‘ ' ''» *' „ , ^ T^.c 

[TEE 


alienable by him It mast be regarded as ihejointpio- 
perty of Ihe holder and Ins family and as passing b) 
survivorship The holder however, has the right lo 
alienate It by will or gift {Wadia and Diwtia JJ) 
iJhOAPPA Rayappa o Kadappa BaPITRAO 

42BomLB 8S2»AIB 1910 Som SIS 
“ I ImparUbte eitale^Self'ae^uitilifiii of AolJer— 
Anahama im q{ immnahU preferly 

It is open to the owner of an impartible estate to 
amalgamate hie self asjui'itions of immovable pioper 
(lea with hla impartible estate The question as to 


4 1 II I JoIrI family 

acquisition By one membfr 
aubnation (j/e Hindu zaw— AUesatios) 
Ancestral propertv 
Dukden of Proof 

DUSINISS 

Coparcenary^ ^ ^ ^ 

• s . ‘ • • • . -hfAiNTEN 


- "Imparttblt estate^Self-aei iiiitio/i* oP irtvjilft 6|S RaMI^aKHANS' SURaj PRA^D M Luc& 671 

—Ifeande eneorporoitd witilAe imparlibJe eitaif— ^Joint family— Alienation JreHiNDi/LAW— 

Rule of tuccesston thereto VLIENATION . , . ^ . r^r urr, 

Movable property cannot form an accretion to an -/o,ut /amily-Aueetlral propertr-Sole ejin,v 

ancestral Impartible estate While immovable properly tie ropa'tener lAJing fawly PrW"*/ 

can be incorporated with an impartible estate movable mg iuitwr—Profity/ iuiiHeie—CharacUr^efim'est^ 


/mpjrlii/e esta e-^Suciiieion—Rulet as to as part of the joint an'Cestral property The investments 

The successor to arum Jartible estate which is antes made and properties purchased from these profits would 

teal pro^rty ol a iotut Hindu fa mly governed by the forjn'parto'tbeancestralcoparceflaryproperiyandcannol 
•• •• subjeettotbe be claimed as hisself acquired property Asonadopted 

• rf!S by survivor bjawidowof a predeceased coparcener can therefore 

■ lo primOgeni' claim a share in such properiies as joint ancestral pro 

■arest in blu^ pertiesoftbe family (ff'ur/iWrw aid /ndarnarayau, 
branch of the ’ ' ' , 

family iRaehipjl Siugh aid Batpai JJ ) SIIiaU ■ ^ ' 


lotscjs on oi iutiui given oy lamei — i loi g periou in me naiieoi an iiimviuuai amihascvCT 

eight against estate* Vmount of marofenance J psss^ on to his successors after him. If any of the 
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HINDU LAW— Joint family. 

coUatrrali of ibe original tenant come forwarrl knd 
claim that the holding belonged equally to all the 
members of the joint family as it eiisied then, it ahouid 
be for the persons M bo put forwardihat claim toahow 
that the holding was really acqaiied by the karta of the 
family on behalf of the whole family and not In bis 
indiTidual capacity. {,Satkt, /d/.} UaKESH SlMGH 
r. KAPll.DEOSl^CH. 1910 RD 471 > 

lOlOAWR (BB)249 
— - -.— J jtHt family— Busineit — AnetHral bituntit— 
Aimer iffominf tele ozsittr if imheriUtiet—AIaHater 
cfpetiteJ if {uariioH earryiitf «» iuilMrii la lie 
usual eeurtt—fjati/iiiei—A/iuer, if Seu»d—Jfitilt af 
tiird firliti 

Where a minor becomes by inheritance the sole 
owner of an ancestral basiness, and the business is j 


HINDU LAW— Joint family. 

and If so, on what legal basis, is essentially one of fact 
depenOing for its decision upon the nature and extent of 
patiicipaiion as disclosed by the evidence in the parllco 
iafcase If uhat the coparcener or junior member is 
shonn to have done in relaiion to the butmest Is nothing 
mute than «bai can reasonably be aiiribuled to his in- 
terest in the business as a member of the family, there 
will be no legitimate mlerence that he intended to under, 
lake a greater liability as a partner in the business. If 
the part taken by such m'mbei in the management of 
the business goes bejond nhat can be sufficiently 
explained by bis interest in it as an asset of the family, 
as for Instance nhen he joins in borrowing for the 
purpose of the business, ii may afford ground for the 
conclusion that he has become a partner so as to be 
I personally answerable for all debit incurred in the course 


.sIjijaNbKAMl « cu. 0, i^AUUKAtt. 

1910NLJ. 684. 
- Joint family— Basiness— Ancestral bosiness— I 
New businesi— Distinction— Father starting Rice Mill— ' 


ri,/j) ALauammai 
IR S1LW 374 = 
■ JB 1910 Mad 680- 
(19101 1 MLJ 469. 


• Debts See HindU 

Law— DSB tS. 

-—' —j oint family— Business— Division in status— 
Continuance of business by manager— Liability of other 
membeis for debts and losses incurred subsequent to 
’ See 1939 Dig . Col 616. RaM 4> 

• • • • Narayanappa 

A I B 1940 Mad S39. 


V OlVAS-UlSVASl V,HtIllAK. 


18810 843-13B-M.92. 


• mily—Suimeu—A/emter entering mle 
• Hrauger—Zeml family iunnttt— 

PretumpHen. 

Under Hindu Law there is no presumption that a 


—^/emt family— Buimiit—Sutmea earned cn iy business earned on by a member of a joint family In pait- 
a member— Preiumpiienef ,eint family „e^b,p business. It is welh 


H that, where 
' in the name 
family fand<, 
nded to cases 
re lies on the 
lartnersbip is 
"•P. V^.and 

^HK. Ltd. t. 


iatitS, /o-Aiij. itficfaiad/i 
— •/Ant family— Buimetr—Suitneir tfarted if 
irvUtrt tf Dayaih ip family— Sen ef eat of ikem tahnp 
aeltie part in it /rem eemmenement—ff perfenoUy 
Jiaile for debts of firm. 

Where in a business started by a joint family of I 
brothers governed by the Dayabhag school of lliado I 
Law. a son of one of them takes a very active part and { 


• ' . . !■ i- ■ JP.LE.20- 

AIB 1910 Lah. 00 

^Joint family — Business —Manager’s claim to 

reninneratton for managing busine-s— Sustalnabilitj 
See 1939 Dg, Col. 610 RaMACHasdraPPa t 
KaRAYAnaPPA a LB 1940 Mad 339. 

'Jemt family— BatiHtit—AIenty-hndinp— If 

tradtmp iuiimeti 


malnr<of—Tere la Jelfrmme—fnferenee af pjrlnirsktp 
Ultlfid. 

wbMhur a coparcener who takes pait 
' IS personally liable. 


'■ /amlfimili—Burlaltt—Wbtltr—Sanidiridinp 

smut family property fart ef tl inat temt familfiuii 
uass—Ettb sea starting bunn/ts of in oteu—tteni'twi- 
utts—iftmebraack efelJ /einl family insiness. 
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HINDU LAW—Impsrtlble estate. 


junior branch prior to the adoption. (fVaJta ani 
i^ivatia, yy) LiNG-iPPA rayappa V. Kapappa 
Bapukao 42EomLn 832=AI.S.lS4QBom.Si5 
■ Imparttblt estate— MnaitAjra — Steettmtn — 
Jtute at to 

* The successor to an ancestral impartible estate in a 
joint Hindu family governed by the Mitakshara 1$ 


property— Rule of lurznorihtp 

It IS viell settled that although m the case of an 
ancestral impartible estate governed by the rule ofpri 
mogeniiure, there is no right to claim partition or main 
tenance or to restrain alienation of the estate, these 


alienable by him. It must be regarded as the joint pro* 
perty of the holder and his family and as parsing b) 
survivorship The holder however, has the right to 
alienate It by mil or gift. (}Vadia and DsVatta J/) 
lAhOAPPA KAYAPPA V KaDAPPA BaPURAO 

42B01SI.B 833eAIB 1940 Bon Si5 


HINDU LAW- Joint family. 

— Guide Inhaing Jr<«l939 Dig , Col. 614. MaHa 
RAJAH OF VgNKAlACIRI V. RaJA RAJESWaRA KOW, 
18910 123-13BM IH 

/nherttanee — PrtnnpU preventing estate bemg 

tn abeyance — Scope of. 

The principle of Hindu Law which prevent! an estate 
being in abeyance is an important doctrine of the law o^ 
■ and It has important consequences as 
option. The rule IS that the tight of sacces 

• immediately on the death of the owner. 

* the case of a child en ventre ta mere ox ol 
child, the estate once vested in an heir wilt 

not be divested by the subsequent birth of a person who 
would have been a preferable heir had he b^n alive at 
I the time of the death of the U«t owner. {Sir George 
\RanJbn) CADADUUR MULLlCK P. OFFlCItL TRUS 
TEB OF Bengal. 67IA 129“ 

' ILE fl940)lCal. 415=61LW 493« 

1940 MWN. 368=44 0 WN. 613= 
1940 0 LB. 200=187 1 0.108=71 OL J. 281 = 
6BH 466=12BPC.1S8 = 
ILE (1910) Kar. (P.O ) 109=42 Bom LB. 621= 


' Impartible eslateSelf^aepuitUiont of holder— 
eiitalgama ten of immovable property 
It IS open to the owner of an impartible estate to 
amalgamate hiS self aaiai itions of immovable proper 
ties with his impartible estate The question as to 
wbeibet or not there was an amalgamation would depend 
on the evidence produced in each case. The intention 
to amalgamate may be either express or implied. The 
tnerefact that a single set of account books was kept 
for both estates did oot disclose necessarily an intention 
to treat the properties as amalgaruaied {Raehipat 
Stnghand Sa/pat, JJ) SHIAM PARTAP &|^CH r 
DaISM MaDHO run war 189 I C 767- 

13EA.119-1910 • /• - - 


42PLB 611 = 21 Pat L.T 679 = 
1940 A WR (P0)43{2)-J910 0A 217 = 
1940 O.W.N. 225= A IB 1940 PC 45- 
(1940J1MLJ. 834 (P.C) 

—Joint family 

ACQVismoa by ovg afsvFfK. 

ALIENATION (Jre Hindu Law— alienation; 
ANCESTRAL PROPERTY. 

BURDEN OF PROOF. 

Business 

COPARCENARY. 

DEBTS {See Hindu Law— Dsdts ) 
Maintenance {See Hindu Law— Mainten 
ANCB ) 

Father s power to mare will 
Insolvency of father. 

JOINT family property. 

Manager 

PRESUAlPTlON OF JOINTNESS. 

’ ncultural holding 


' Impartible estate — Self-aci 

—If tan be tneorporated with tk, . . . 

Rule of succession thereto. 

Movable property cannot form an a'xretion to an 
ancestral impartible estate. While immovable property 
can be incorporated with an impartible estate, movable 
property cannot Succession to the latter will be govern 
«d by the ordinary rules of succession under the Hindu 


• .... I 14 Luck 671. 

■ , e Hindu Law— 

.\LIENATION 

— Joint family— Ancestral property—Sole tunnv 
mg eoparcentr eelling family property and start 
mg tttimesi— Profits of business— Charaettr of invest 
meats and purchases from profits— If aneeitral property 
or telf-atqutred property 
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HtNDU LAW— Jolat family 

coUatmli of ihe original tenant come forward and 
claim that the holding belonged equally to all the 
members of the joint family as it esuied thtn it shonid 
be for the persons who put forward that claim to show 
that the holding was really acquired by Ihe iorfa of ihe 
family cn behalf of the whole family and not In bis 
indiTidual capacity (.SalAf / t/ ) GsNESH Singh 
V Kapiudeo Singh 19ioED 471- 

1910 A W B (B B ) 249 
I -/jinl fumtlf—Busmets — Aiietiiral 
Miner becowimg eeli cvntr by imkirtlinet—Manattr 
appointed by guardian eirryin/ on builnett in ike 
uiual eeurse—Liabtlitiei— Minor if bound— Kigkti of 
liird pirtiee 

here a minor becomes by inberilance the sole 
owner of an ancestral business, and the business is , 


01ND0 LAW— Joint family, 
and if so onwhat legal basis, is csseniially one of fact 
depending for its decision upon the nature and extent of 
|iarliCipaiion as disclosed by the evidence in the parlicu 
larcase If what the coparcener or junior member is 
ebown to have done In relation to the business is nothing 
dioielhan what can reasonably be attributed to bis in 
tetc*-t in the business as a member of the family, there 
^lll beno legitimate inference that he intended to under 
take a greater liability as a partner in the business If 
the part taken by such member in the management of 
ibe business goes beyond what can b* sufficiently 
explained by hix interest >n it as an asset of the familyi 
aS for instance when he joins in borrowing for the 
purpose of the business, [i may aSord ground for the 
conclusion that be has become a partner so as to be 
personally answerable for all debts incurred in the course 


ItllUfiLJ b«4 
Joint family- Business— Ancestral business— 
Uew bosiness— Distinction— Father itarting Rtce Mill— 
Business stopping before death of father- Major •ons 
liquidating same after father’s death and purchasing new 
saiU after some years— Mortgage by adult sons for pot 
chase— If binds minor brothers— If continuation of old 
trade .fee 1939 Dig Col 615 KaLANDaR ROWTHER 
f SlVAPUNYAM CKLTTIAR 

miC 84S-13BJ>I 92 
mjtml family— Butineit— Bunnell earned on by I 
a Piembii—Breinmp/ton of fotnt family buiineii—If\ 
aty 1 


DOLUHALf FARStlSHARIBAt 190 lO 373- 

iSBS ra-Aij: isiosiairt 

I -■ ijctnt fxwnty — Bnnniir—Buiineii itarted by 
brut ben of Dxyabhig family— Son of one of tkem lohng 
active part in it from eommenement—ff fenmatly 
liable for debti of firm 

\\ here tn a business started by a joint family of 
brothers governed by the Dayabhag school of llindo 
Law, a son of one of them takes a very active part and 

IS petsonall • 

That persoi • 

bis father a • 

property • • • 

CHANDRAl ■ • 

CllANDKA ' 


• - • Debts Ste IIlNPU 

4 O 

- j oiot family— Business— Division in status— 
OniiAuance of business by manager— Liability of other 
membeis for debts and losses incurred subsequent to 
division in status See 1939 Dg. Col 616 RaUA 
chandrappar Narayanappa 

A I B 1910 Mbd 339 
-r— Joint family— Bunnell— Mimber entering into 
partneribip witk ilranger— Joint family butintli— 
^ftiumprion 

Under Hindu Iaw there is do presumption that a 
bosiness earned on by a member of a joint family in patt- 
nervbip wiib a stranger is joint family business It is well* 
•• •• - - « It H ' .w that, where 

• (• * • . in the name 

• family fund*. 

. • • . • ided to cases 

. • a • : ■ ■ e lies on Ibe 

• , r • • • a .artoersbip >s 

a • • "g CJ and 

hkCkandyf) bESPAR NAHAYAK BANK, LTOI. 
KHIILO 18710 S85-12BL 454-42PJ.B 20- 

AIB 1910 Lab 00 

— —Joint family —Business —Manager’s claim to 

remuneration for managing busine'S — Sdstainabitit) 
Su 1939 Dg, Col 610 RamacHanpRaPPs s 
NaRATanappa ale 1910 Mad 339 

■ ‘ J oint family— Butineii— Veney- lending— /f 

trading buitntti 


- — — J oint family— Buiineit— Coparcener /«irrrr»pA- | \ENK*TAR aUANA e VaRaHaLU 
tinginmanigimmt—f'erionilia'alityef—hstmtamdX A-I,B. 1910 Mad 3 

nature of— Test to delemiine— Inference of partneribip I — Jant /'omili—Euilnitl—H bat it—Somid 

relari,n—ll ben luitifitd [ mot fomily prepeHypart of it being inml fom 

Hie question whether a coparcener who takes em lUrfing buaneu of bu om — 

lu the conduct ol the family kuuuess U persoualty tUUe, I mett—if «rse teaneb of old iunt family 4b 
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HIKDU LAW— Joint faBily, • HINDU LAW— Joint family. 

Quaire — It is extremely doabtful whether, when two hia mortgage but has aabstlinted for his sccaritj an; 


I itMAKurlAMJ ISO 1 U itU. 27/‘> 

AZfi }9jOSlnd67. 

“Jet’ll family— -Ce^rcener — AHaeAmenl */ un 
divided mtereat of— -Death of eoparetner of 
creditor to sett in execution if affected 

Where in execution of a decree for his p rsonat debts, 
the undivided interest of a coparcener m a joint Ilinda 
family IS attached during bis lifetime, it may be sold 
after his death irrespective of the question whether the, 
order for sale was made before or after bis death. 
{.Hamilte • ' - 

Das 1 ■ ; ■ ■ . , f • 


Joint family— Copiretner—Executicn against 
undivided share— Form i«t which relief it to he asked. 

There is no rule which forces a holder of a decree 
agairst a coparcener of a joint Hindu family to 
ask for execution against the whole of the undivided 
share of that member, when the sale of only a part of it 
would be enough to satisfy (he decree But it would be 


true position is that the non mortgaging coparceners 
hare fn effect obfained the equity of redemption only 
and are liable in the first place to the mortgagee who 
may sue them on the mortgage. {Stone, C. J. and 
Sou, /.) atmaram Sao r-. BHUPENDRAKATH 

1910NLJ.36S-AIB 19iONag 119. 

—Jemt family— Cofateener — Power to mshe 

mil. 

Under the hlitakshara Law, no coparcener can dis- 
pose of by will his undivided interest in coparcenary 
rty. The will will not be operative and on his 
* (he property will pass by survivorship to the other 
ceners, VTek Chand, /) MT. SaKTI t. BaNSI 
42PLE.147. 

— y<VJV/ family—Cofareesier—UriJipided intereit 
tf—Attaekalihiy— Punjab 

A son’s interest In coparcenary propertlis Is liable t» 
attachment in execution of a personal decree against him 
even (hough in the Punjab the son cannot claim parti- 
tion in the father's ‘ifettme. {Teh Chand and Dahp 
Smth.JJ •• ■ ■ 


amity— Jnsolttney ef father— Power to 
t—ff tests in Peeeivtr—AHaehmenI of 
w leexereise of power of tale— EFeet. 


■ ALE lOlOMad B25=(1940) 1 ML J.653. 

Joint family— Joint family property or telf- 
honest coparcener would agree tohavethe joint family I «c7K»r»rre<» — Pfiicleut small— Property acquired If 
property partitioned. The fact that there has been such ^memher— Presumption— Peiutta! 


should, unless there are countervailing reasons doe to 
interests other than those of the family cal’ing for con- 
sideration, so divide the family property that tbe 
property mortgaged bv the morigaging coparcener goes 


this must mean that the joint properly was such as 
j might consthute a nucleus m law, in other words, with 
Its aid the property In question could have been acqufred- 
Buteven if It be held that the existence of any jolnr 


fraud or colloslon does net enter Into the story) the I presumption. {Mukherjea, J) PaRIBIAL KuMAR v - 
mortgagee cannot proceed against the subject matter of SUPKHDRA LAL. 44 O.WJI. 892, 
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HINDU LAW— Jolat family IBINDU LAW— Joint family 

■ '■ -Jnnl family— Joint famtlftrfftrty — Pretump I 186 I C 546=12 R C 481=70 CL J 572= 

tnn~Adx'anet OH mertgage by ont mtmbtr I 44 C W N 95=A I R 1940 Cal 51 

W here jroney IS advanced on a mortgage by one Jowt Umxly—lianagtr—AccowMs—Jumor 

member of a jJint Undo family U mayjead to the pre | go thartr's rx^ht lo demand wxthout suxng for 
' * *7a>o6Aoj;a Law 

abhaga family a junior co sharer haa 
* to demand accounts of the karia 

>rDj>erties are still joint and on re 
, nforce it by a suit without praying 

partition of the joint estate (Mil 

■ ' am JJ ) Benoy Krishna Chose t 

Krishna Ghose 

(1940) 1 Cal 183=186 IC 546= 
6:;70 CLJ 572=44 CWN 93= 
AIR 1940 Cal 51 
family — Manager— Accounts — Liabi 
• 'a to render— Nature and extent— 

accountability — Limitation Act Art 

‘rs of a karta of a Dayabhaga joirt 
, ’ *, “ * very wide He is not merely the 

, . , . . , „ gent and custodian of the family pro 

Jo, Hi family- Joint tropiriy^opartintr bmt pej,y and funds He IS no doubt Under a liabi 

■ding Htt,r Itoroy on to anatiral iouu aitk bn tan ,o account but the measure of that liability is 
uparat, monty-Upptr storty-If ,o,nt or priuaU] {tom that of an agent trustee execi; 

properly ' • , 

It U apparent that when a member o a • , 

bqilds an upper storey on to an ances . . , 

‘When he nsea his separate money for . ■ . > p 

construction IS made «ith the aid of th< , 

ties which supply to the new ttrocinre * . , , 

'tioa and its site The upper storey wo • • , 

ancestral property liable to patiitiOQ {lfta,iotrt4,J) . .. j. — j 

Venkata Sa^vo Venkataramanavya S fh! lid of 

1940M WN 288-81 LW 446- «•> shatet* at the end of each 

ALB 1940 Mad 620 any period ur 


■ —Joint family— Joint property— Properties allotteJ 
by manager to coparceners for maioienance— Incclbe 
'from— Acqnliit ons by coparceners oat of— If Joint 
jiroperty or separate property 5// 1939 Dig Col 619 
JtAUAVYA GOUNDAN O KOLANPA GQV'XOAtt 

ILB (1910) Mad S22-169 IO 259- 
13 BM 222 

■ — Joint family— Joint property— Property throwi 


lAI 

J oint family — Manager — Accounts 
Claxm for against karta with and without parti 
fion — Difference between 
A claim for account against a ihurfa in a 
suit for partition of joint family property is 
in a sense incidental to the nght to require a 
partition Its object in part is to ascertain the 
movable assets to be divided between the par 
ties to the suit along with the immovable pro- 
-perties In a sense its scope is wider — to find I 
out misappropnation or misapplication of joint j 
family funds A claim for account, when : 
joined in a suit to a claim for partition stands 
on a different footing from a claim for accounts 
against the harta, when the family is sttH joint 
and a nght to enforce it by suit, when no par 
tition IS claimed therein, must rest upon entirely I 
-di^erent considerations (Mitler and Atnm I 
// ) Benoy Krishna Ghose r AsiAacNtia.A j 
b^susA Cuo^L. IXJL (1^0) 1 CaL 183= j 


A karta is under no obligation to render 
account to the eo sharers at the end of each 
succeeding year, or even for any period ur 
asked His liability amounts to this and no 
more namely that when asked to furnish ac 
counts he muM comply Sicli I ein" 1 u» olliga 
turn the corresponding right on the part of nis 
co*sharers is the nght to make a demand for ac 
counts from him The nght is not to have 
accounts without a previous demand Such be 
lOg the right the right is infringed only when 
the demand for account is refused Art 120 
,jmitatioD Act applies to a suit agauiit 
for accounts — apart from accounts that 
claimed in a suit for partition — and the 
sue anses only when a demand for 
■ has been refused It is therefore 
wrong lo state that a karta is bound to render 
accoimis only for a period of <ix years 1 efort 
the suit, whatever the circumstances be (Mil 
ter and Akram, JJ } Benoy Krishna Ghose 
V Auarendxa Krishna Ghose 

IX R (1940) 1 CaL 183=186 I C 546= 
12 RC 481=70 eXJ 572=44 CWN 93= 
A.I R 1940 Cal SI 

J ant family— Afanagtr —Arli/rafitn—Ptftr 

Tbemnagerofa JcnM IPinda family ti entitled to 
refer toaib Iraiion diipatei oo behalf of a coparcenary 
bwinessorCnn (iratir /) CANSiDATr ^^HASIrh 
DAT 42PXX J ftK.349 

Joint faroDy— Managw— if can be called to 
•Cfooni— Errloded copatcerer— Rlyhti of Set 1939 
Dig, Col 619 Hira IJIL P rEAREY L aU 

IXB.fl9S3lAll 897-12 BA. 28 

J oint ftmtlsr—Mansgtr — Ptttrrt tf—Rtftr 

to mrUlraSitm 
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HINDU LAW— Joint family 
A manacer of a ]oir t Ffinda family is competent to 
make a relerence to arbitration tviihout jotning other 
members of the famly and the mere fact that erne mem* i 


A JJt 1940 Lab 73 
""Joint family— Manager— Power of representation 
— Suit for acrounts of ancestral prop rtj »n bands of 
third persons withoat joining manager as co plaimiH — 
Ria*'* '>r ~ - , - 

Col . 


Col .w j mK I unA U BAl 

185IC 580*=12I.*: 

- Joi nt fa’'^tl)f—Mitniigtr~Ptuier tt 
othir memiert in tui/t — Etttnl ef 

The Itarta of a pint H ndu family Can repres 
members of the family in re pect of transactions entered 


HINDU LAW— Limited ewner. 

^ even a permanent fnjunction against a daeghter trho has 
sacteeded to the stridban of her mother as limited owner, 
restraining her from alienating or dealing wi b or diS* 
' • ''•‘'tr, J) MJTTULAL 

44 OWN 457“ 
1 B 1940 Cal 985 
rj« enate rtalued 
during liftUpft—Mannir gt detcluliort 

When the income accruing during the lifetime of a 
female heir «lo has by Inheritance taken a limited 
Interest in the corpus had been received by the female 
herself or by some One on her behalf or held by some 
snewhocan be regarded asholdmg ihesame on her 
behalf (1) where the female spends the income or dis 
■loses of it during her lifetime or by will, her dispo'itions 
ue valid on the ground that »he has al«ilute property 


her, her Intention either txp e>sed or necessarily implied 


father as Icarta of the family cannot represent his sons 
la re^spect of property ubi h they had personally acquir 
ed by g ft from the mo Igsgor (Om Attianmjd 
/) SitaRams- Munshiram 

AIR 1940 Lab $62 
- •‘Jiunt family— ■Man^itr— Third party dealing 
witk—Defett Ml nanager t ds jore ulli—Th$ri 
tfafetted u th nehe* af 
A person dealing in good faith with the 
manager of a jont Hindu family is not 
aSecied with notice of any defect m his Je /u' 
for otherwise c'ealmgs with sech a family wooid 
alcDOSt impossible (.Sraund, J) LaCHati I 

V BaHRAICkRaM 1940 A WB (110 ) 624 1 

—Junt family— PreiumfiifH of I 

and extent I 

The ^ * ♦ I 

of Hindu 
presompiio 
than in ihe 

y/) PIR .... 

WAR • 


rheretoand cannot be separated from «byhersab«e- 
qoentactser expressions of Intention In the absence 
of incorporation and the ones Ison the party who 
alleges Incorporation Ihe fund would be her personal 
property and would on her death devolve on her personal 
heir. (4) where the Income is kept with a stakeholder 


’* 71 C L j S92»*44 C W N 665“ 
A I.B 1940 Cal S17, 
—Ltm ted oxener— Income from eitate unrea/tied 


■ Lim 

invalid See uimiu Law— Ksversioner I 

■ L emileJ eioeier—tfr,// ieeameng /uli oaner under I 


AIE 1940 Cal 317. 

—Lemiled eumer — Poarerto olt/naie— Agreement to 


1. i. A ^ C ; uub.. A IJt 191U AH 311 I and fair to both and whether the limited owner could 
“ ' ‘Limited owner— -Oaug^ter enete Jmg to itridhanX teaiomhAjhin m»6e abetter bargain preservation 
of moHe—IniuiietiOHretlritiniitg her , • . . . the 

Proferty— Power of Ceurt to grant . . • • . 0 "ti 

The Court will provided the circur « *. . . , , V. 

reasonable apprehen'ion of waste, grant « uuipoiu, «>i i Ma ivutti IjxuIwiJ 561. 
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HINDU LAW— Limited owcer HINDU LAW— Maintenance 

LmilfJ e:vner — Suit tn mertzaee if tlindm iil» a widovr !$ not bound to remain at the residence 

ftmait—Pl a cf u-int of Irpjl netttutf—li Am teulJ of her deceased husband in order to claim maintenance 
Ae railed provided she does not leave it for unchaste purposes 

Where a suit is brought on a mortgage executed by a and when there is a direction in the nl)l that she must 


titled to be maintained out of the family estate A co- [ Ii is not correct to hold that the amount of m 
parcener ■* •— t»j ,j~. „ „j i-«»- 


Jifaiutmauee -^Daugitir -^W,d<7wd dautHtr ?/ »* circumstan;^! Stt 1939 Dig , Col 

vkattdtttiiuti-^FatAer'i uteral eihgatim tamaiutain KaMESWARAMMA p THamMaNNA 

— Legat aitifafian ef Ait teideta tt uiaiufain Ait 187 I 0 603“12 B M 737. 

daughureutefAittitate ' ^ Maintenance— \yidow— Right of— Extent of 

Front the earliest times Hindu La -n.nt » |han 

that there IS a moral obligation on a • , 'inand 

a daughter who has no other means * ’ Dig, 

when the has left his family on ti . • • • * 

moral obigation cannot bemads the basts of a suit I ieoaC iiJu->IoiVM 85. 

but where the estate of the father has passed to bi« I Afamie’iaitef—lf'idw—FigAt pf—/feittfuli ar 

widow it becomes a legal obligailan and the dnf^WXtfndilianal an Atr teiug m ueed-^Peitttiiaiief ufarate 

IS entitled to mamtenai ce out of' * «.»a- ...» 

the hands of the widow A lime * ■ 

bound to maintain out of her • • • . • ! 


— \tiiiilenanei — Permanentlj Apt tmtuhtMr—\ 
Right af token tit 11 thildleit 

A permanently kept eoncuUne of a Hindu Iseniilled' 
to maintenance under the Hindu Law even though she 
is childless (tVadiwrlA, / ) “ • ' • ” 

V LAKSHVIKA*tTAM I ■’ •• *• ’ 

51L.W U3- ■ ■ . ■ ■ *. •- 

Maintenance— NVidow- • • 

Right to borrow on reasor ■ ■ 

fam tyclrcum'tanfes— Onu« 1 ' • ' , 

TR1MB.\K p BHACU IUI iBJiC iici)- 

12 B N 199 

- yfjlntenanei—lFidpTB—DirertiPui and eoudinemi 

in iuiSenPi oiH^f'utue 

He provision is made by a Hindi 
mil as regards the maintenance to < ■ 
widow after his death this can only bo . ■ ■ ■ 

gesilon made by :h» husband as to ■ ■ ■ 

reasonable provision for her mamt ■ ■ ■ 

Court is not bound by them It is not 
Hindu rha-tras that a widow shouVJ 1 
residential house of her late husband u ■ 

Stances and beet by all kinds of diff ■ 


enancelobe given to her the income 
properly ts not a factor to be taken 
{Pandrang Rpa and Aidur Rah 
tPOORNAMMA V VEERAR ACIIAVA 
^W.391-AtB 1940 Mad 647 
(1940) 1 MX J. 60S. 
•STai'itenanet—iyidot^^Right at—- // ten fined ta 
thareTaf Antiand aJant— Detree far maintenanee tharg 
ingfertient at familf preperlg—Sotrefuent pariiiien— 


Ukca |N4ce. luc u ay uaie a leuei iigui.ir, iiiieadof 
aright over the entire family she nay get only a right 
over those persons who lake her bosbarKi s share Bat 
if. before partition is effected, she gets her right declar. 
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HINDU LA. W— Maintenance 

properties charged in whose soever hands the properties 
may be It is not therefore competent to a member 
other than the sons of the decea<ed, to whom an item of 
-the properties charged has been allotted at a partiiion to 
claim that the property allotted to him should be held 
to be fre** from the charge on the groond that it Is 
-only the sons who should be made liabi for the widow's 
maintenance (yeniataramaia anJ A’unAi /tanan 
JJ) DODDA BA«APPA V MALLAMMA 

61L^V 262b 1940MWN 603» 
A IB 1940 Mad 458 - (.1940) 1 M L J 204 
Mjinlinanct—-tVtJ«’iO — /’//-S' to priority ottr 
ptrsonal debt! of member of /oiul family 

A widow’s Tight of maintenance over the )oint family 
property has priority over the debts incurred by a 
member of the joint family for his personal purposes and 


JProper order— Prtnetplet 

1 -* • ' - - -> V- - jr-J 


-other hand be awarded the entire costs and (he def«n> 
dants who unreasonably and unlawfully iefa<e raamten 
ance should be made to bear their entire costs 
{.Panirang Rmu and Abdur Rahman, JJ ) ANNA 
POORh • • • • * • • 


■under deed of gift for mamtenanee — If affeettd 

Where two Hindu brothers make aciftof certain 
property for life as malnt*nance 
in law of one of them the widoi 
is not affected by her unch 


HINDU LAW— Partition 
— Partition 
Broihers 

DIVISION IV STATUS, {See Severance is 
STATUS ) 

Effect 

Evidence 

Intention to separate 

JOINT ESTATES 

Minor 
Mother 
Movables 
Partial partition 

PROOF 

Ke-umon 

Separation of one member 
Severance in status {See alto Intention 

(RATE ) 

OPARCCNER 

“ . —Brother! — Effect of —Status of 

lont 

Thereis noparl/tion necessarily b'tween the brothers 
- V - brothers {Davtt, 

‘ . I ID NlCHALDAS V 

.• 190 10 271“ 

B 1940 Slad 138 

t presumption of 
separation of eatk member from hit men family— Minor 
ton of one brother— Propriety in eloiming partition 
from hit father 

According 10 the Mitakshara law, in a suit for parti* 

' ' an ancestral estate there is no 

n between one member of the 
. nis at separation Hence, the 

• * against bis brothers does net 

operate toseparate Irom the father’s interest the <on’s 
interest, which remains Joint and a portion of i be acces- 


.^—Maintenance — Wife— Rij ' I 

adultery and misconduct and Iiv ' I 

■for long time — Claim to matnten* ■ • 

Conditions Set l9J9Dig , Co • ' • 

V RANGANATHA MUDALIAR 

166IC 444-12BM €32 
* ' •Mantteuanee — Wife— Separate mamtenanee — 

Right to claim - Proof of actual erutUy—Pfeeeittly— 
■Husband found net entitled to restitution of eonsugal 
rights due to abandonment— Effect of 

It is not necessary that a wife suing her husband for 
maintenance on the ground of abandonment and cruelly 
should prove actual 
decree for separate 
IS logical that If the 
to a decree for resti 
had virtually aband 
hell entitled to a 
{Bum,J) SEETh 

A IE 104 ■■ 

Marriage — 
bride— Unde preg 

bridegroom before ■ 

and void Set 193' 
t- TlIIMMI Avva 


I luuaU lui/ — loLlb ^5-* 

I AXB 1940 Bang 149 

; Partition — Evidenee— Entry in rivenue papers 

—yalue of. 

It cannot be presumed that an entry in the revenue 
papers showing members of a Hindu family as owning 
land ' m equal shares” necessarily shows that they held 
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HINDU LAW— Partition 1 

HtU that the agreement eras not such a clear and ! 
cnambiguous expression of Intention to separate as 
could eSect a severance of the joint status J) 

Pavna LALf Ram Rt hhpal 
189IC 770-lSBL HOTAIR 19i0 lah 120 

'‘“Pathhen — /nlenlten If ttfijrele-~£)timiti-it of 
tHtt forf»rtttlBn~‘E^eitcf 

Institution of a suit for partition by a member of a 
joint Hindu family is an unequivocal intimation of his 
intention to separate and consequently there is a 
severance of his joint status when it is instituted A 
decree may be necessary for working out the result of 
the severance and for allotting definite <barcs but the 
status of the “ . -• . . * 

about by his as 
he obtains a ct 
claiming a part 
explained ad or 
had been enter 
on a ground w 

plaimiK as a member of a joi ’’ * » v 1 

wholly immaterial to his ml • • 

has b^n unequtvocably expre 
The light of parti ion is the 
a joint Hindu family and even 

is dismined, it may at the utmost mean that actual 
partition by metes and bounds was not allowed or that 
the de reefer working out the result of the severance 


HINDU LAW— Partition 

bounds and that it did not matter that the father and 
the wires did not divide their shares rnttr te bj metes 
and bounds and that they became tenants in common, 
It was farther held that the father had no power to 
a'lenale the shares of the wives which had vested in 
them without Ibeir express consent {Gnilt /) 
NANURAAIp Radhabai 1940 NLJ 268» 

AIR 1940 Nag 241 
' ParlHten—MelAtr — Shart ef~l[ afftcud by 

exiiltnet ef freptrty ltt»u(h for her matrtenance 

if a partition takes place betn *en the sons, the mother 
IS under llmdu Law entitled to a share equal to that of 
a *on io the coparcenary property There is no quail 


— ■ ■ •Parlition— Partial farttUen—lFAen allawtd 
According to the general principles of Hindu law a 
coparcener cannot claim a partition partial aslo the 


the deSnilion of the shares of the coparcener* 
actual division by metes and bounds ts not * 


Uen of loinl family 
Though a minor me 
can sue tbiougb a next 
will not give him a dec- 


loree me piamlitt to 
eparcenery property 
iHiVDAN 

0 Mar L B 20 (C17 ) 
rnt* ef difiniti mdttiee 
f family— Ptlrvanty 
evidence of separation 
the separation of the 
duct of the family and 
IS yl Hatan and Yorit, 


Nathusinchp Ana 


Parlition— \f'l • 

txleHl af—Votber livi ■ • 

of tan— Father'! f owe 
than 

The mother’s title t * ■ 

there has been a division among coparceners by metes — 
and bounds and there Is no more Joint Irniily or «>• teo 
parcenary property Uft to whUh she can look for her 
maintenance W here there was a partition by metes and fai 
bounds between the coparceners and the^sons bad ril 


■ P aftlUan—Setaeatitn tfont mtmier—Pretnmt 
tnet tf any regarding tiatmafelhtrt 

\Mien one of the several members of a joist Hindu 
family separates from the rest, there is no presuo p loo 
either that the remainicg members have aUo separated 
Wnr • it Is a question of fact la each 
• srry other fact hy evidence (^Zia- 
m t • Ofr ‘'rTALTBASAB 

1B7IO e71-12BO 
. OWJ7 $85-1910OUL 
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HINDU LAW— Partition. 

1910 OLE 220=1940 A WE fCO;179e 
AI£ 1940 Oudh 261 
“ “Parltlion —Stpdralion gf oat rntruier—iharc 
pjrlilifned— Motktr and cthtrt eenti lUiHg te ttv* at 
latni family~SucCfttion to mothtr't shart-^Rultt 
go ertiing 

Where on the separation of one of the members of a 
{oint Hndii family hisshdre is partitioned and the 


! HINDU LAW— Bellglods Endowment 
I —“—Religions Endowment 
I BEQUtSr. 

< HKLA 
DeniCATtnv 

I lliHL— KEPRE'ENTATION 

I Math. 

I Nature OP PROPERTY 

SCHESIE 

SHEB tIT A\D SHCB tlTSHIP 
Valipitv 


from whose shares it wa^ carved ou* (Z o ut f/atan, 
J) SRI Ram » SiTSL PRSSAD 187IC671® 
12 EO 378 = 1940 OWN 385= 
1940 0 A 344=1940 OLE 220= 
1940 AWE (G 0 ) 17g = AlJt 1940 Ondb 264 

Paitmon- Separation of one member — Stains 

of others— pdriiiion decree direciing diviMon of pro 
parties into pao «hares between ptainiiffs and defendants 
—Status of members intf a/— Application bp goardian 
od httmai lunatic member for separation of his share 
made after preliminary dtcree di»mi«sed as too late 
—Lunatic member if remains joint ^rrl9J9Dijf Col 
di8 Ram Naraih SaHU r MT marhna 


■■ ‘Rtttgxout endottm/nt — B/qutit — Ptf forming 
nek kam’— //■ toid for unctrlainly 
Where a beqae<| was made wiih a direction to per* 
form net iam' eood works it was held that (be term 
good Works was exceedingly vjg le and that hence the 
bequest would he void for unceitainty f Hamilton and 
Yorke.jj) Cawri Shankar r muhan Lal 

18710 697=12 EO S85= 
1940 AWE (C O ) 192 1940 O A 365= 
1940 OLE 222=104OOWN 414- 
AIE 1940 Ondb 275 
■ Religinu* endowment — Theli — fits rights and 
datie*— DiJtinefion between chef* and adopted son 
See 1939 Oie Col 63? KaRtaR '?iNCH v Daval 
Das ilk (1939) Ear (P 0)350 = 

42 Bom LB l(PO ) 


—Religious endowment— Dedication— Inference 
' L r ''39 D g , CoJ 632 Kanhaj 
• 1B5XOSS4- 

12 BA 212(2) 
ont-~Dedi(atton ^ Real or 


deity in decid* 
* a real or only 
the real inten* 
I and there was 
le owner of the 
ninaiing inteo* 


dtiittonof lialut 

There is no authority for holding that a person dis 
quuUBed from claiming a share in joint fatnify propeily | 
may nevertheless sever his ligai cormectton wrth that 


.L U 

— -—Partition — Severance in status— Suit by co 
parcencer to sec aside alienation by father or manager 
j / ... V. « «>inre tn the riroperlT alienated 


P NARAVAWaPPA a 

■ 1‘atll ion — Widow — Rifih 

Cot 631 Ranada KISHORF RO 
Deoi 1881C 


■ Pell gi out endowment-^/dcl~Rrpresenlalion in 
I tmt—Hexl friend, tf thonld be impleaded 

Shebaits do formally stand for and represent the deity 
in all suits, and the diety need not be separately repre* 
snited by a disinterested next friend unless the inttrest 
of the shebait IS adverse to its interest (dm er Ah, /) 
i SKIDHAR JlU V hlANINDRA KuSfAR hllTRA 

HE (1940) seal 235. 

' —Religiout enio-mment — Idol — Repreientaiion— 
ihip and 

se where 
question 
nd the 
partition 
the idol 

propose 
■ PULJN 
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niNOU LAW— Sellgloas Lodowment | 

Shamnacar Jute Factor\ co , ltd 

186 10 25 = 12BC 421 
- -Religlom endowment— Mat*" '* ' * 

— W to can bring Stt 1939 D g 
NA^D bRAHMClIARI V BRAIIMDE 

187 10 49(r»12E A 641« ■ : 

'Keligious endowment— Nature of property 
—Presumption— Property descending from guru to 
chela i'/e 1939 Dg Col 634 KartaR Sisaii e 
DavalDaS ILR (1939)Kar (PC)350- 

42 Bom LB l(PO) 

~ 'Rtligtout (ndtraiitnl—Sihimt f«r managetnint 
laid down in dttd-~H can bt inter ftrtd uitk if feunitr 
Where an express proMSion for the management in 
the <hape of a definite scheme has been laid down by the 
founder himself in the deed of endowment it most be 
held that the founder intended la preclode himself from 
interfering with the cbeme at any subsequent Stage j 
(Xhiifit Cl and Radkakriihni / ) hlADHUBAN DaS 
V Avadii flEiiARl DaSS 16 Luck 303° 

190 I C 65-13 BO 107- 19100 WK 28- 
1910 AW JC (CO ) 44-1910 O LB 519- 
AIB 1940 Oodh 228 
R/lig OH! eniff^mint—Skibaittkip-^DneluUan 
—Prinetpiti apfluablt 

The ptvwciplea applicable to a case where the lAriatr 
IS dead are as follows —(a) If there Is a protl'ion in the 
deed of endowment about the mode In which the office 
Is to be G| ed up the next tktbai/ is to be appointed in 
pnrsuance of the provision that is the devolution of (he 
trust depends open (he t'rms on which 11 was created 
(43 If there was no such provision |1 <n u depends on 
the esaie of a particular institution (r) In the 
absence of all these, the office of ikeiait reverts to the 
heirs of the founder Where the founder of an endow 
nent does not nominate any body as the next ikebaif 
nor does the Rianag ng committee appoint one though 
(hey have the pow*r to do so on the death 
of the founder the title to the property and its manage 


HINDU LAW— EeverBloner, 

property They are only co sharers of the ihebaiil right 
If therefore, one of the co*shebaits pays the entire 


could be paid he cannot get any reimbursement from 
iheotherseien If there is a contract or custom (Sen, 
/) COBINOA Das f SHVAMA Charan 

440WN 1004-AIE 1940 Cal 478 

—kehctans endatvmenl—SAebiiit—Ri^ki fa me 

ea eh bait 

There is uo tea«on why as manager of the estate of 
the Idol one of the shebaits cannot «ue the others for 
expenses incurred in the course of management if It can 
be established that (here was an obligation In the other 
managers to ehare in the payment of these expen<es 
fSen J) ^ ' 

• 478 

- ' keh fita 

bluk rifke g„j 

ta tkebaite 

To a <uit by a plaintiff to establish his right as 
sh bait along with a defendant co shebail and recover 
possession of certain specified properties as such the 
deity IS not a necessary paity when the deity suile Is 
not disputed by either side and the only point in con 
lioversy is as to whether tbe plamiiff is a shebalt or 
not Nor are the other alleged co<hebatts necessary 
parties to (he suit when none of them have ei er asierled 
an -* ‘■.i- t t j 

an I 

Pa 


The mere exemion of a deed ihoueh it may purport 
on (he face of It to dedicate the property to an idol, is 
not enough to constitute a valid endowment It Is 


Validity 

There is no prohibition against a gift of the office of 
sbebait when a custom exUu whereby the Palas of the 
deity ate transferalile {.Fantkridte, J't Pulin 
Krishna (Iukherjee r Adya Nath MuKirEBjEr 
720LJ 77-45CWN 85 
•— endatumenl—Sketait—Parlittem af 
ynnt Palal — Letality—JatHl Pala—tf eon be fnluf 
far sale 

There is no general legal objection to a partition of 
tbe Joint Palas by giving each shebait a turn of worihip 
in rotation when the sheballs have a material and pro 
prietary interest in tbe olferings But the Joint FaU 
cannot be put up for tale as it would be wroneto 

, « » » . . . — „ — . ,1 » 


Rrliprni mdraiment—Ske^l—Pejititn rf— 
C^tkehatt faytnf entire Cmernment rerennr—Pitl/ tr 
eentnhntian from elktri 

In the case of an absotate Jelntter the ptoperly of the 
^riar/rr estate belongs absolutely to the idoL l^c sbe- 
Nolt ii not the owner of tbe property and If there ate 
aevaral co-shebalis they are in no sense co-sharers In the 


MaNOMA 



■ , — Beveriioner 

tLECTIOV 

RELATIONSHIP 

Right of suit 

SUiTTU DECLARE ALIENATION JMAIID TO 
PREVENT WASTE 


—ReTtriianer~Eleelian 

Ordinarily it may be that a reversioner bat an option 
to decide when he should repudiate a limited owner’s 
sale Bat where the reversiorer clearly and crequl- 
tk. title of the purchaser In his suit 
■ loa by him that his lale was valid 
, versioner it must be treated at an 

■ e late (A'»ye/», /) BaLaRaH 
• 1910 NX 7 499- 

AJB 1940 Nag 3dC 
- —Reversioner— Relationship— Sagotra Mpuida— 
Who Is — Sons of prosUtate— Descendants of— If caa 
claim aagotra taylndaihtp See 1939 D<g . Cc4 635 
Krishna Ml’daLiar w Mariulthu Hgdauar 
IX B. (1910) Mad 109-189X0 495 
13 BXL 
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HINDU HAW— BeTetEloner 

■ ■ 'Reversiooer — Right of — Boy alleged *•“ “ 

beea adopted by widow— Mortgage by— t 
alleged adoptee— Right of reversoner to 

mortgage as invalid — Estoppel — Standing by 
P ACT S 41 ILB (19lO}Kar 403 

- -Revtrudittr — Right ef tuit — Alitnalien iy wtdeto 

Suit to tidare tnvahitty by ftrttii tlaimtMg t» it 
nearest reversioner— Findtig that plaintiff tt mt tit 
nearest reversioner— Decree on footing that nearer reitr 
Stoners have precluded themselves fsem s nug—lf ean 
be m ide in absence of necessary allegatiOHs in plaint 
There is no authority for holding that a plaintiff who 
sues as the next revers onary heir for a declaration that 
alienations by the uidow of the last male holder are of 
no effect against the reversioner after the widow s death 
may be given a declaration on the footing that though 
he IS not the next revers onary he r heirs nearer than 
they have precluded themselves from sung when the 
plaint contains no such prayer or claim VVheiC a person 
claiming to be the nearest reversioner bungs a suit on 
that footing and that foo mg fails it bung found that 
theplantiff s not nearest revers oner to the estate no 
relief can be granted o him o" *■“ *— — ^ », ». 

he IS a remote revers oner he 
because the nearer rever loner 
w dow and have thus preclud 
tain ng an action for a declaration The fact that 
persons found to be the nearest reversioners are on 
record makes no difference when the plaiuiiS has 
bronght then on the record as strangers and has sued 
solely on the foot ng that he is the next reversionary 
heir (.Dhavle /) RtCANKUERi RaOHa PRASaP 
190 IC 790-1940 P WM 342- 
AIJl 1910 Pat 685 
Reversioner— Right to me for aiministratem of 
estate vested in wdou ef last male ovmer— Estate held 
iywideui—Daughler't suit for adm msliction—Main 
tainaii/ily 

A rever'ioner onder the Hindu Law who has no 
vested interest is not entitled to maintain a sou for 
administration of the estate whch is ve led in the 


for adm nistraiion of the estate vested in the widow 
{Beaum nl C/ and Wadia J) BaI VlDVAOAURI S' 
ChatURDAS AMBARAM 42BOII1LB 876* 

A IB 1910 Bom ill 
—^Reversioners — Suit to declare alienation by limit 
ed owner invalid — IVAo can bring 


llINDU LAW -SqcccssIoq 

• - <-f of acts of waste justi 

■ appo nt a receiver to 

f the property in which 
■ • ■ ry fights (Loio /) 

ZtfLLEKHANBAl (/ flAjRANBtl 

II1.B (1910)Ear 208«190IC 303- 
13 B 8 61»AIR 1940 Sind 117 
■ Stndhan— Maidens sindhan— Ruleofsocces 
^on under Mitakshara — Step-mother — Right of 
-•-Kemoter agnate of father and nearer cognate — Pre- 
fwence See J939 Dig Col 636 KUMAR RaGHAVA 
SURENORA SaHI v DaBUI IjtCHMI KOER 

18510 179 = 12EP 307 
- ■ ' Slridhan—Sueceision—Arwtid'htyaVi—U id/ntied 
daughter end daughter s daughter — Pnorily~Ru'e — 
Mitakshara and Smntiehandrika— /’AeZ/Ae/rr/ 

With regard to the inheritance of sridbana property, 
the A/r/utrioAix IS the paramount anthority in Madras 
and has to be preferred to the Smnt ehandnka In the 
■natter of inheritance to Anwadheyaha sridhana there- 
fore a widowed dan^bters right preva Js over that of 
a daughters daughter Toe fact that the daughter is a 
a daughters daughter to 


of daughter— Right of 

The illegitimate daughters of a Hindo woman are not 
entitled to succeed to the stridhanam of their mother’s 
■hotber The fact that ronris have recognised as between 
a mother and her illeguimate daughter the right of 
Succession ts no warrant for extending sap ndash p to 
other relations (Leaeh C J and ffriihnaiwami 

Avfangjr / ) • A • 

Mooppahar ' ‘ 

191 10 6C 
AIB 1 

——Succession 

ATBMBAnCHUS 
Bandhi 5 

Brother and brother s son 
Brothers p>int and separated 
Brother s widow 
Female HviKS 

*iAPINDASHIP 

Widow of predeceased son 

■ Succession— Atmabandhus— Mitakshara— SuteF t 

daughter and remoter male bandhu—Pr ferenee — Law 


buMnclnde the female heir who would «acceerf imme j lus 1 L B (1910) Kar 135= 187 I 0 347= 

d ately if the widow were to die at that moment Hence | 12 B S 228=AIB 1940 SlnillS 

therule that the suit must be b ought by nearest pre I • — Su restton — Bandkus — female bandkus — 

• ed 

, ■ ■ of 

id 

- . ty 

A 


Power of Court to aptotnt receiver female bandhu is ent tied to come in after the male 

In a suit by rever loners to restrain the widow of the bandhns are exhausted provided of course she satisfies 
last mala holder from commuting waste of the estate the other conditions retjnired by the Law l^Leach C/ 
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HIKDU LAW — Snceesslon 

end Kriiknaiioamt Aiyang'dr, /) jAGitKNATHAM » 

AoiLaRSHMI ILB (1910) Mad 7S4«i 

1940 MWN 302 = 61 L.W 348= 
AIB 1910 Mad 645=(1940j 1 M L J 433 

— I ' — •StKilincit — Brvthtr and brotkir t ten 
Under the Hindo Law, a brother of the decca'ed 
wonld eiclnde r’-'--'* » — ». . 

property left b 
^aikid, JJ ) 


HINDU LAW— Widow 

ownership » rented in the trustee, has become an inte- 
gral part of the Hindu system as administered by the 
Coattsin India A Hindu can, therefore, create a 
“trasi** for the benefit of a deity as distinguished from 
an endowment" which means a di^pOMiion for the 
benefit of the deity by which the property is giren to 


— SuccesMon— Brothers — Joint and separated— 
Prefe enc^— Dayabhjga School Stt 1939 Dig CoL 38 
JVOTl^H CHANDRA CHAUDHURV t> PrOFULLA 
CHANDRA hANYAL. 18710 330=12RC 6t7= 

A 1 B 1940 Cal 167 
■ Sncttstten — Bro htr't widma and ftUtnal 
untie' t ten t ten~Frthrinft 
According to the Bombay School of Hindu Law the 
widow of a predeceased brother takes the inheritance 
preference to the paternal uncle a <on s son (Grille J ) 
KAMALJSBAit' DaSRU 18610 653 = 12 BN ~ ^ 

• Su etttien — F email kttrt ~Tv>oor more lemalet 
inheriling frem male— Death of ont of tktm—Ettatf 
and interne— To ukem fattiS 

ft IS settled law that two or more females inheimng 
from a male take under the llmda Law a ]oint estate and 
on the death of one of them bet interest passes to the rest 
by survivorship, nnleis by an arrangement between them 
the nght of survivorship had been relinr]oished The 
income of the estate however, belongs to them absolotefy 
and nay on the death of one or all of them have a 
different direction from the corpus (Milter and Ro* 
burgh JJ) '•UKENriRA N ath Basuf RAnHARANi 
DkBI ILJi (l9l0i2Cal 41-19010 723= 
710LJ 392-440 tVN 665- 
AIB 1910 Cat 317 
Succes ion— Sapmdaship— Propinquity and reti 
giotts efficacy— Decernnning faaor in decid ng tight to 
suece sion Set 1939 Dig Col 633 KUMAR RaGHWa 
SurendraSahif BabuHachmi KOER 

185 IC 179-12BP 807 
I 'Succession Stridhana See Hindu Law— 
Stridhana-Succession I 

— Sutteiiton—H'idetB of fr/dtteaitd len—Rigktii 


Under II ndu Law a widow of a predeceased con is 
entitled only to maintenance out of the icint family 
fund and not to a share in the propetty (Pahp Stigh 
and Sale JJ) SaLAMAT RaI v MOIUND »aI- 

42PL.B SOl-AlB 1940 Lab 421 
Teats— Interpretation— Rule 1 lid down In leal— 
Principles of constinction Stt 1939 Dig , Col 639 
Martando Narayan ILB (1939) Bos. 686 
' 'Truitt— Trutt for btmfilof dntjand et foun 
dti*t kurt —Cenveruen of immotaSlt freftrlf into 
fundt—Fomer of Comtto order. 


J) SRiDHAR Jin V Manindra Kumar Mitra 
ILB (191012 Cal 285 
• Truili— Trust in favour of sradh tertmomes of 
teitator'e family— Validity 

Under the H ndu Law the execution of a trust by a 
testator vrith the direction on the trustee to do and 
perform all »radh and other ceiemonies of the irenibers 
of the family of the testator in <ucb manner as the 
trus ee shall s«e fir i« invalid (Pantkndge J) SrI 
RlssEHt' IaRachand 19010 40S 13 B C 162= 
A ZB 1940 Cal 228 

Widow 

ACCR mONS 
ACQUISITION BY 

AiHini IN (ste Hindu Law— adoption ) 
ADVE-SE POSSESSION 

ALIENAIION (See HINDU LAW— ALIENA 
TION > 

Compromise by 

MAlNTtNANLE. (Stt HINDU LAW— MAIN 
TENASCE) 

Mutation in favour of 
NATURE of estate 
Powers op 

Representation of estate 
Right OF pskTiTiuN (bet Hindu Law- 
Partition ) 

Reversioners (Set Hindu Law— Revbr- 
SIONFRS ) 

Surrender 

^—IVidoto—Acerrliont—Tetl 
In the absence of an) thing to show that the widow 
has treated the accumolaiions as pail of her husband’s 
estate the savings are her personal property (Fol/eti, 
J) KUPaBAI f NOKllESINO 190 LO 691 = 

194DNLJ 292-AJB lk40Nag 236 
—IVideva— A gniiiliont bf—Eatnre of—lfattn 
tioni to etiole or alielult firofeitf of viJeur—Kule at to 
It Is well ntabli hed that where a Hindu widow 
purchases property with ravings from her own income, 
such properly is firtma fattt her absolu e property Cut 
where the pur ba<eis made with the aid of the husband*! 
e-tate, whether it be by tale of a portion th reel or by 
money raised on the security thereof, the lerersloners 
are enti led to claim that the properly thus purchased 
most be held to form part of the husbands estate To 


order cither separating the properties by metes and 
bounds or by sale and division In a proper ca<e the 
Court hat power to order conversion Irrespective of any 
suit or proceedings in the nature of admmistraiioo 
(AmetrAli,J) bRIOHAR JlN r MaMNDRA KU«AR 
MITRA ZLJ4 (1910 2 Cal 286 

Truitt— TruA in Engiiih iente—/f reieguned 
in In tii— Creation of trust in farrur of dettf 

Trust In the English tense (ie ) a dispositloo of pro- 
P«rty for the benefit cf a person la which thg l-gil 


r 


source is not fcnosrn, tnd the blerded fund Is re inTtsted 
In re aajaiiing what till teceotlj was sndoub’edly part 
of her hnsbacd’t estate it Isa fair infeteece that the 
acrjuired property most be taken to ne part cf the 
hu band*! estate (I’arodoektnor and Ahdnr Fakmem, 
JJ) SURAYYAr Mancavta lOIOMWJf 19 
-■ -TMdow— Adop’lon See HINDU La» — AOOF- 
TtON 

^—.Tkldow— Adverse peeress co by— NVere e 
1 acquired— Ten— Ueent oted metatic*— Ec’ry 
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HINDU LAW— SaceeisiOQ 


Ratkid^JJ') MURLI DHAR v AMAR NaTH 

42 P L B 348 

' “ Sncces«ion— Brother* — Joint and sepa aied— 

Prete ence — Dayabh^ga School .?« 1939 Dip Col 38 
JVOTI«H (. HANDRA CHAUPHURV v PROFULLA 
ChaNDSA 5>anyaL. 187 1 0 330-12RC 6b7“ 
AIR 1940 Cal 167 

.. . •Stcdstion — Brehtf't viidtta and fiUttial 
untlt't /<>« / tjn—Prtlertntt 

According to the Bombay School of Hinda Law the 
widow of a piedeceased brother takra the inheitlance in 
prefeie''Ce to the paternal uncle's <on's ton (CrtUt J > 
KAMALltBAlv DAShU 18610 663 >12 BN 226 
*• 541 tiatti—Fimalt kart —Twa ar mart ftmaltt 

inhenH-e /ram mali—Dtath at ant of ikrm — EUatt 
and tnctfut—Ta wham fatttt 

It IS setiled law that two or more females inheriting 
from a male take under the Hindu Law a foinC estate and 


hnrgK / j ) '‘UKENPRA Nath basuv rapharani 
DiBt ILB (19)01201 41-19010 723-1 
710LJ 392-440 WK 666- 
AIR 19)0 Cal 817 I 
I ^cces ion-»Sapmdaihip— propinquity andreli | 


—Succession Stiidhana Su IllhDU Law— 1 
Stridhana -Succession 

■ Sutettttan-^li'iitew af prtdtctaud ten— , 

•f 

Under Hindu Law a widow of a predeceased 
entitled only to maintenance out of the joint fainlljr 
fund and not to a share in the property (.IJahp Singk 
and Salt JJ) *!aLAMAT RaI J- MOKANdIaL. 

42PL£ SOl-AIB 1940 Lab 421 
“——Teats— Interpretation— Ruleliid down luteal— 
Principles of constiuction Stt 1939 Dig , Col 639 
MARTANDe Narayan ZLB (1939} Boo. 686 
' i ’Trullt— Trust far ttntfitaf daffand at faun 
dtr't ktirt -Canvtruen at immaiaili freftrtf tn/a 
tundt—P,mtr at Cauft ta ardtf. 

here by a disposition In the form of an English 


j HINDU LAW— Widow. 

e, has become an inte* 

IS administered by the 
an, therefore, create a 
• as distinguished from 

a disposition for the 
he property IS given to 
t be a matter of infer 
• /acts of each particaUr 

ca<e whether the benefactor Intended to adopt the one or 
the other method, trust' or endowmeI^t’ {Arnttr tilt, 
/) SRIDHARJINf MANINDKA KUMAR MITRA 
ILR (igiOj2 0al 285 

- •Trui/i— Trust tn faiaur af sraJh eertmentis of 

ttstatar’t family — Validity 

Under the Hndu Law the eieculion of a trust by a 
testator with the direction on the trustee to do and * 
petfoim at! sradh and other ceremonies of the iren bers 
of the family oftheteMaior in such manner as the 
trus eeshall «e fit i< invald {Panekndge J) Sri- 
RISSEMtr TaRACHaND 190 J C 405- IS BO 162- 
AIR 1040 Cal 228 

— --Widow 

ACCRETIONS 
ACQUISITION BY 

A»)ini>N (.Stt Hindu Law— adoption) 

I AliVE SE POSSESSION 

ALIENATION (Stt Hindu law— aliema 

TJOS ) 

Compromise by 

MAiNTfcNANtE [Stt HINDU LAR— 'lAlN 
T8NANCE) 

Mutation in favour op 
Nature of estate 
Powers of 

Representation of estate 
RICMT OF FAhTITIUN (i« HINDU LAW— 
Partition ) 

Reversioners (Sm Hindu Law— Rever. 

StONFRS ) 

Surrender 

— — i tVidaw—Aetrcti tut—Tttt 
1 In the absence of anything to show that the widow 


H’idrv—A guiiltiani if — Aalure ef—lfaetrt 

hans ta tttate er aitolntt prapttty af vidatt^Pult at fa 
It IS well established that where a Hindu widow 
pqrcbasespioperty with savings from her own income, 
euch properly is fnma faett her absoia e properly. Ent 
where the pur ha<eis made with the aid of the bnsbaod’i 
estate, whether it be by sale of a portion th>reof or by 
money raised on the security thereof, the levertioners 
arcenti led toclaim that the property thus purebated 
roust be held to form part of the hu»band s e»ute To 
Iheeatent to which noth ng Is known as to the source of 


in tnlia—CrtaUan af tmtt tn fattmr af dttff, TION 

Trust fa the English sense Uy ) a difporifioa cf pro- • — TVJdow— Acrtr** pce^s cm 

pwyforthe beccit cf a person Inwtlcb tbe legal | aoiulrei—Tev— Lcerc ested tuta 
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HINDU LAW— widow. 

tion fegfter— Valae Ste 1939 Dig . Col 610 RAM 
SARUPSlNrilf MOHAN StNCH 
XLB ^1939} All 713=185 10 783 = 12 BA S48 
j — Eflcct 

UL^ KABI 
■BA 339 
Law — 

' 'ItUdeo— Compromise iy-^Binciing nature »f i 

A compromise entered into bj a Hindu widow ^ena 
fide,iox the benefit oi the estate and not for her 
personal advantage, binds the reversioners quite as 
much as a decree against her after Imgation 49 I A 
342 Rel on {PancinJgt J) Ren KaBALA DE?I 
V HaRiPaoa Banerjee 44 0 W N 612 

-I . I ■lViiJou/—AIutatian in favaur of—Pmumphan 
tf any 

There is no presumption that mutation in the name of 
a Hindu widow is by way of consolation Hence whoever 
raises the ~ ' 

prose It ' ■ • 

KunwaR ■ * } * - 

12R O S • ■ . ■ ■ 

AIB 1910Oadh269 
■ »\Vidow — \Iaintenance Set IIivdu Law — 
IIAINTENAVCE 

"—' — Widow— Nature of c«iaie — Possessioii by widow 
— If creAie3_absolme title in her — Test .Ter 1939 Dig 

• 1 • 


widow at heir of husband— Comproinise 
perly to widow in absolute right— Valid 
ultimate actual reversioner— Principles'' I 
limited interest S/e 1939 Dig C<.l 6 
PlLLM p TIIAYAMMaL 1 * 

13 BM 200=1940 111^1; 632 
—^—^Widmo—R/pre/tnlatioii cf i/iale—Rnt'iiantrt 
xvh/n and viktn not leund~ Pfee/iiily’ mtanmp of 
In a suit brought against a Hindu widow for the 


HINDU LAW— Widow 

sure which the law recognizes as serious and sufficient 
{ftma/l and Perma, //) TFJ SlNGH r IIavNU 
Prasad 1940 ALJ 479 = 

1040 A W B IH C ) 434=AJ B 1940 AIL 433 
I “\\ idow — Rever'iontrs See Hindu I.AW — 

I Rebersioners 

I Widow— Right of— rarlitjon See IlfNDU I.AW 

—Partition 

\V idow— Surrender in favour of danghlers— 
Liability of daughters for debts due out of the estate 
Ste 1939 Dig , CoJ 643 Shiv shjdda v lakhbh 
ChaHD 1871 C 0G = 12BB 412 

Widew~Sierr/ndir-~Pfature and effect of 
Tbebafisof the doctrine of surrender by a Hindu 
widow Is the eSacement of the widow's iniere*t and pot 
the ear transfer by which such effacement is brought 
about By SQ rendering the estate, the widow burgs 
about the same result as would happen in the ca^e of 
h«r — tn.j] A.-,.!, (hf ftcxt hcis stsps mto the inhe* 
aw without any act of consent or 
The fact that the immediate 
• 's hers whotahe only a liimied 

does not make any cliSerence 
and a surrender in favour of such limited heirs is equally 
effective (hough certainly the interest which they take 
in the property IS not thereby enlarged The voluntary 
effacement is «omeiimes lefeiied to a» a surreoder some 
times as a rel nqui^hment or abandonment of her riehls 
• *•«»«■>>• - that effect 

• • • rrnanciation 

• The surren* 
angemetst ii 
• Rearona- 

• vidow regard 


" tl ido'u—Siirrendtr — Validity~-Burden of 
proof 

Per Mukhtnea, J —A Hindu widow has only re*trict- 
ed powers of alienation with regard to properties she 


was for valid and legal necessity or not If it was for 
legal necessity it will be binding on the revervionets 
Sat where the alienation is not for necessity It ts in no 
way binding on the reversioners and they would be en 
titled to challenge it either by a declaratory suit during 
the lifetime of (he widow or by a suit for posses ion at 
her death The pawer of a Hindu widow or other 


72 0 L J 208 

I I Fid-ezo — Surrender— Valtdtty— Motive of widow 
—Prote Utn of AutianiPt eetate—If relezaat eonttdera 
tion 

Per Mukhenta, y— Protection of the husband's 
estate IS no relevant matter for consideratl n in deter* 
mining the validity of a surrender by the widow What 


' es . e uui lie wuue OsKiy ui leveisiouers. ine rat Peuoatrtta, j —A tuiieiiueiit g leuiaie neir (■■u 
word ‘recess ty‘. when used In this connection, has a always re*erve for herself a right to be maintained out 
wmewhat ipeclal and almost technical meaning Ik of the estate which she surrenders, but the maintenance 
ooes not mean actual compuUloB but the kind of pres pan be enjoyed by Jier only duilog her Ufetiiae it 
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HINDU LAW— Widow 

would be againtt the spirit of the doctrine of surrender 
if the widow could stipulate for a mainitnance allowance 
cot only to be paid to her dunng her llfetiote but 
which would be pajable (or ever to her heirs and sac 
cessors (A’ariw Alt anj Mukktrua JJ) JxNAKi . 
Nath ROYi.jYOTlSH Chandra Achakya 

72 O L J 208 

““^—Widtio—Surttnitr — Validity— Surrtndtr t* 
dauyhier'i ton with daugkitr'i onitnl—Dautittr't 
tansint gtten fgr tensidtraUen—Effut ef 
Per Adukktrtea J — \ wiuow can, with the consent of 
her daughter who is the neat heir of her buiband, rtlin 
qutsh the estate infatourol the daughters son But 
tbeconent given bv her must sbow an In cntion to 
efiace her own interest completely and ctrcom tances 
Dust b;. such as would entitle the Co iit to construe the 
transaction as amounting in substance, to a relinquish 
ment by the widow in favour of her daughter and a 
second surrender by the fatter iii favour of the nest 
male heir If the daughter who joins with the mother 
in the an of surrender reserves for herself ss a (on<t 
dera ion fur the same a substantial pait of the piopeity 
wbicn she IS also presumed to surrender or stipulates 
for any beneGt to her save and except what u necessary 
for her maintenance, the transaction might arcoant toa 
transfe* of her own Jjfe interest lot cortidtiation, but 
that could not give the ceversioner In whose favour the 
surrender IS mace an absolute Interest in the e*tate to 
the prejudice of the actual reversioner at the time of her 
death at less there Is I gal necessity to support the 
transaction (A'lirim Alt and A/nltrita JJ ) JaNARI 
Nath KUYe JtOTisa CHanuka ACiitKYa 

72 0 L J 208 

“ "Will—Dtquttl »f a mtt ty in favau' ef %kt ten 
end th! eliir meiely te ktld in trutt iy ikt ten fer the 
ten’t wiilt iitnii—Lattir metuy te i» tea trutt in tat 
tan and Alt ten Jitd teilijul malt ittuet— Validity ef 
lAi ttfueit le trutt 

A if ndu testator bequeathed one moiety of his pro 
Deny to his 01 ly son and the other to be held in trot 
by his son and oi • • 

ft was fu ther p • • • • 

wiihoul nialeis .0 • . • 

With ui leaving n ■ ■ 

to a trust The 

oth*r as iru tee t< . . 

leaving i ale i« u ■ ■ • . 

the bequest in 

Second moety their Lord hips rcRCied ibe conteniicn 
that ihe testator's directions 10 regufate ib' dev (uiiun 
of his property though within the limits laid down by 
the liw would fa I if the heir t ok any n lertst immeda 
ately on the death of the testator, and Ar/y that the 
beq test to the trust was good and took cAeci on the 
death of the son without male if'ue (.fre Crergt 
/^enhm) GADtDHUR p OtFICUL TKITEF OF 
BSNOAL 67 t A 129-ILB <1P40)1 Cal 418 
£LB (ISlOjEar (PC } 109* 6S S 466- 
187 10 108-12BPC 1S6>61 LW 493w 
1910MWN SC8>41C WJf 81S- 
1940OLB S00 w 71OLJ 28t» 

4 > Bum LB 6il - 42 P L B 611- 
2iritLT 6Ta-19tOAWE FO)«S(2l- 
1910 OA 217-19IOOWN 225- 

AtB 1910PO 4S-(1940) 1 UUJ 8S1(FC} 

■ ll'ill—Cenftriing ef full eita't an ^Ir—Cilt 
eptr—Veltdiiy 

\N here the I statsr has confened the foltesistcon 
hts wife he is not entitled to make a gift over In favaar 
ofanyonee’se {TAem C J end Cange A'efA yi.) 
MaTRU MALS. MEKRI KUVWAR 


HINDU LAW— Will 

I LB (1640) All 416-18910 fOO- 
13BA 106-1S40 ALJ 403- 
leiOAWR (HC)S66 = AIB 1910AU Sll 
Will— Conatruct ion— Annul y— Gift of lo person 
‘futta feutrad! Meaning and eflect of Set 

bUCCESSlUN ACT, hS 105, lUL (IV) AND l73 

21PatLT 37 

- fVill—Cenilruefitn—Btgutit in faieur ef 
daugkUr and htr ton—Deughttrlv hatt lift intiriit 
and te it tie Arn etener— Eaturt cf titate taktn by ten 
—Sen frediteating Att niciAir—Ufftcl 

Where a II ndu bequeathed his pioperty to his 
daogtitrr and her son and provided that the daughter 
was to have only a life interest but that she was lo be 
the fir>t owner and that the son <bouId take it after his 
mother's death and after the death of the testator the 
ion predecea ed his mother it was held on a construe 
lion of the will that the intention of the will was th-it the 
estate given to the daughter was only to be an estate lo 
bold for her lifeline and that vested Interest in the 
daughier s son existed during her life evtaie ard that 
the von had merely his right of po session postponed 
QDiil the death of his moler It was further held 
that on the ron piede ea mg bis mother his rights 
descended to his htirs (bennet end Vnma, JJ") 
MOHAN LaJ V COPAL J At 

ILB (1940) All 360-19010 17-13BA 147- 
1940AWR (HC)27J-1940ALJ 340- 
AlJt 1940 All 847 
'■ Will—Ceniirvtiien — Stfueit le femelt—Ci/t 
ef greftrty te eAtldleii itmelt airtvatd (er ttnutt 
rtndertd and eul ef ceeifatven—Cttatt taken— Aiteiuh 
matter htt melt 

In construing a will or a deed of gift by a Hinda in 
favour of female relations the Court Is (milled to 
assume that ihe donor or ie<iaior intended tbedoneeto 
lake a 1 totted estate unless the contraiy appears from 
the will or gift a Hindu made a will by which be 
bequeathed certain ptopeities toone C,whowastbe 
te<tator*s nephew s wile and wa< childless as a reward 


ihat the more ie« onabte new was that the testilnr 
n erefy waninf (o rnate u generous pronsfoa far the 
maintenance of the lady and that the took only a life 
estate t^Fext Ah and CKUt ru // ) CttAfl* KUEHI 
r OaUwIShavKaR 188 I O 470- 6 B B t9l- 
12 BP 734-21 Pat LT 445 
■ i .Will— Cons ruction— U-queiC to female— *1 le 
sumption as lo ntture of e*i4fe— Eeq ie«i of propeity to 
wife for life an t after her d ath to daughter— Provi Ion 
that thereafter it shall pa«s to (he g andaons tbroueh 
ihe daughier— Daughter If lakes aloolstr et ate or 
only daughters e-ta’c— Grard«on<— If hive ves'ed 
remainder I a' le to atiaehn rn' Str 19^*3 Dig , Col 


- ~Wili—Ctnttrm t m—Chmtf gnxng htnUt t nm 
ef manef^tnt e’ yrtf-tty tn tkt lemiltay at hitattr 
kathnnwitntgmgat txrntr—H gt ft ahfin't ngkJt 
Btfntxtt ter dharmai'a — I'e/i/iry under //imdn i ear 
A wvtJ made by a II ndo after tl* eg aome legsr' 
LIsrtlationt,p*OTtJ-d that one 7" **ah»ai3 
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HINDU LA W—WiU 
property after my life timi 
1 am ac present managing 
that in tSobg so he «bonh 
con*eQt of eertain pcrs 
provided th.t “after my d ■ 

^haterer attangetaetiu — t 
to be made of my prope rti 
fonr persona “ 

that 7" Kasnot iul ausHJte ovrnerol 

the property under the wii! the word® “as oirnn" naed 
in thesiiU qnahSed the tvrAftttr made by the le«tator I 
hinsel! and not th“ ol r and the tnienlionolj 

the te'titor eras Pot to make T the absolute owner; (2) | 
that it was only when there was a clear intenti*® on the j 
part of the ts'tator by the use of the word “nafii"' or i 
the words with absolute nghts' that one cooM infer an i 
absolute devise and it woulti he only to 'uch a case that 
‘abseqsect lestrictive words would ntt cut down (be 
absolot* nature of the beqc«t , (3) that T was neither i 
given ap y life estate in the properly nor had any per i 
<ODal right to the properly during bis lifetime aM the I 

~ ' • • ' . 5 nt- > 

• • I the 

• * . ,» * * ten 

• • > nder 

. . of 

' • ef 

• , for 

daarwaaa. teing vagueasd lode&nite and eoidesderi 
the Uiadu law the whob disposition was noa’edaod 
the property thvcfore deroll ^ on tho>e per'onswbo 
would M the heiTt if the te*tatcT bad died intestate. 
(Z>irvttJ, /) TRIRAJIBHAI JibHai p FulaBhai 
XAUPtS 18SI.C 123wl2BB 492* i 

42B0SLL.B 180-ALB 1940 Bom. 155 
— — tnil^Ce>tsttuetitn~^Vtpttt «f cUfroPertuttf 
/M *— ttautt if ttn or in t it itt n» tittJ 
trfftttut thall pa la lial^Etlih taifn ij ten^ 
AitaiuU er tanJiiicnil^Emutarf irm nt freur af 
Ktadt 

The di<po. og clause in a will was 'i bare bequeath 
ed to my son P P the right to all my properties am 
isoneySi etc and he shall alone enfsy them Ifhecrbi 
son bas CO child the said properties 'ball pass tc 
Subtamaniasw^i at Tiitch-ndar '* 

Htld, that the bequest to the son was unconditiona 
and coareyed ao al^I-tees ate to him and that ib« la' 
sentence was no* intended to operate as a ccndiUoa t 
aSectiog the cbara~ter of the bequest made tn faToa 
the son Tb'ie was no esecatoiy devise under the 
in favour of Sabramaniaswami ^Pandrang Pav • 
Aidur PaiaiH //) TiRLCBEMILR SkI 5VBKA 
MVM^SWAUt TCMPLttr RaMA'WAMIA PlliA* 

52LW 446-1910MWK 981*^ < 




-tt Anf/r —Mtamnpef—tfiKeMtiialf 

“Si«ter“inS 2 of the Ilmda Law cf Inhermoce 
(AmendrenO Act canrot be interpre’ed as loclading a 
half'i'cr The Act most be «tiialy comrutd and 
words most not be read into it which are not there The 
Legi'lalare mu't. while passing ihe Act te pnt'urjied to 
have been well aware of i*'e well rtcogni ed distitiPiCn 
eats mg under the Ifindu Law Uiween a «i-ter and a 
half <1 ter. and if It was their inienijon to include a 
half «i«e* alto within the Btw cla&> of heir*, she would 
bare been spe^iEcally roentjened lO S 2 {_Fa:l A’t 
nHdCkaitent'.JJ') DaulatKlerp PIvHINPEO. 

19 Pat S«2-1S3L0 8S3-13EP 147»* 
CB.B 854 = 21 PatXT 660-1940 P^N €S=» 
A I B 1940 Pat 810 
HINDU WOMEN’S EIOST TO PBOPF.RTT A^T 


a>v> 

Baitimii trttitd tj k-nitn-i tn tfi't Lnd— 
ti’tfda ngU ta 

Bai’dings and other such improveruenU do not by the 
mere aondeut of then attachoient to the soil beraae 
(he property of the owner of the soil If be who con* 
« recta the bui56Bg er makes the imptoveriietit oa 
another’s land is a mere trespasser be cannot claim 
conpensa lon from tbe owner of ihe soil nor bas be the 
right to mnove them If however he was in posses'ica 
of ibe land under a Kna fdt title or claim of title be 
can either remove ^ ' • 


poviiioos Ihe husband rerer mterds in «uch a ca'e to 
a«.» . »•. He intends to maSe 

• • . . • .rd of bis wife, mere 

• • . ■ ■ joildirg al'o belongs 

» A .. u., w ue uKiei ct Ireland iVitt/rand 


—Will— Construction— Prow 
belong 10 widow after tevtator^ c 


_ _ A lit 1910 Pat 194 

HDniU LAW or lOTIEBtTAMOB (AMEND 
aOWT) ACT (IX or 1929 x-^e,p, and arf’na'^ilitf 
Inheritance (AmenditwntJ Act 
U«>) applies not only to perroci who were beirs under 
9Mre snh-*cbools ef the intakihara but also to sou's 


auepiaintid and defendant were HimJnS PlaiDliS 
' rrarried ike defendant In 19I6 The defendant was 
> then a giii ©1 9 years. In 1921, plaintiff married a 
second wife who too was an Immature girl, but who 
attained puberty wiihin a few months and ever sluw 
tired wliS the plaintiff Defendant attained puberty in 
1922 or 1923, but continued to remain with her parents 
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HUSBAND AND WIFE 
Id 1926, plaintiR for ibe first time wrote to the defeodant 
aod her lather calling on the father to tend the defen 
dant to his hoQ'o on one or two anspiciou' days and 
threatening legal proceedings if they related The 
defendant s father repl ed eapres'ing his anxiety that 
the defendant s married life with plaintiff thoald begin 


INCOME TAX ACT (1922) S 2 

1940OLH dSl^igiOPWN 683» 
1940 MWN 918-42 BomLE 997» 
1940 AL;I 666> 72 0LJ 167° 18910 164- 
19400 WN 531=1940 0 A 677« 
1940ITB 442-62LW 231 = 44CWJI 929 = 
AIE 1910PO 124-(1940)2MLJ 677(PO) 

. /. _ " tfX 


plaintiff had taken possession, he tent a lawyers not ce 
demanding that the defendant should come and live with 
him and he folloxed up the notice with a suit for resti 
tstion of conpigat rights The trial Coast refavd to 
grant a decree On appeal 

//e/d that the rel ef was di'creti 
having regard to the facts that the pla • 

to do wi h his wife for 20 jeais alter 
at lea<t 13 years after she attained p 
pla ntifl had defin tely rejected tie offer made by the 
*' as justified 

• Conti had 

Javaram 

-*wW 768= 

ATE 1940 Mad 777-(1940) 1 M L J 877 
” ■ 'Ktstiiulifft «f cof/ugal ngHft—Aftrftatt^ 
«f 


of 

* ' ot 

• ■ ch 

I charges a lax in relation to annual value of land is 
I cbarg ng a tax on incon e Pnma /aeif, a tax on the 
I annoal valae of land is not a lax on income 
I Aairij J—lo determining the nature of a lax thoogb 
ccf deration may be given to the standard on which the 
V ■' 'actor (Stau 

• Sir Cvrauji 

• • 12EB 379 = 

SFed liJ (HO) 26 = 42Ecc)XE 10 = 
1939 ITE 670 = A1E 1940 Bom fiStPB) 
S 2— Agntuttural inecmt — Mokarrail l/att 
by %aminaar—Suhjin of Itatt tempnn tg agrtiultural 
and non agtitultural land— Amo <tits fmd by mokar 
laridar to um$ndjr— Taxability 
The as.e<see a nmndar, received a large income 
fiom fnabarrandan or permanent tease I olden The 
mobarran leases comprised non agricultural land 


AgroinlmiM—Old gtrtont 

ltlsnotwi<e save In very exceptional circumstances 
to appont for the first time an /»«»!«<*• or Zaildar 
whose age is 60 or more Garbtil PC') MaUK 
ABBtSMlAN* Ghulam H lOAR, 19LabDT 25 
INAMS-£e/r4» biumont—Onnl 

^ • —v. gm l«i^w« ewrranchls 


INCOME TAX ACT (XI OP 1922)— Construction- 
Uniform const oction In all provinces— Drs rahllityeJ 
Income TAX ACT R 24 1910 ZTJl 1 

— ■ Conittneti a — Fmgliik dfinomr—Agt^itaktlHy 
Caution is necessary In arP^ji"* ‘^'cisions oo a Eifi »h 
Income tax Act to the »nd an *ncome-lii Act {Lt^d 
Aomtxnd) COUMISSIOMR or INCOMF TA», WN. 
CAtr MAHAtIXAM RAwytpaS. 67 X A OT- 

XIE (1940) seal 215-X3 BJO SS- 
1910 AWE. CPO)ll7*e BE.794- 


aeiicoltoral aad the rent was fixed on that basis 
tffarroot c/ and Pat! Ah /) liHUSESHWAFI 
KUARr COMM SSIOSEROr iNCnUE TAX B & 0 
1940PWJJ 702-19401TB 650 
Bs.8 24 and 66 (5)— Salami eenaxarana — If 
rftd and intrmt—if agrtentlmral tntomi—Drlit mina 

a 1 rule that 

■ a ■ > income 

• a I id (ircum 

tain cases be payratnl of rent In advance bet ia ether 
cases h nay we I be a lamp piytnent for the trarifer ef 
the lexsebold interest The tiatere ef the payercet 
whether capstal cs Income cannot he derided as a ques 
tioD ef law, but can eely be deri'ed aftet a fall IcveMl 
gatiesi of at] the facta rtlxiipg to the aettkseers for 
whkb the saras are payable It tsust aSo t« aare 
H whether th« bcJdingt aetted ate hodrrs 
eeunconneCTed with api*«**sr* If they are 
with agHcultre, the peysean wctU 


Y. D. *940-44 
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income (Harrtti C J end Fat! Ah J") BhUNFSH | agficolitiral or not ti„ i — 

W/Rl KuaR t CO“' • 

&0 

S 2 (D- 

arinual paymtt t m ' 

Ttndtrtd in the pa " 

Ziahlify ta tax— 
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goes' 


ii to ifie said ancestor and afterwards to ) •** iDt'hvthir 


\ «.i uiiuet me 11 anagement of the Court of Wards who 
decided to resume th* fands and declined to give the 
widow a new Iea»e thoogh they concede'* i-** - — • 

member of the family to convideraiion I 
recognition of that claim the Com I of \\ . 

widow an annual allowance of Rs 4 
thought t> be the probable amount of pmui wnico sne 
would have derived i/rbe hart been given a renewal of the 


u^i ^ uumy L>t tue income 
t -nd Mukherjta, J ) BiJAY 
OP BURDtV/.N I" re 

1910 ITE 378 
n arrears of rent PaiaSle 
Act— It atrKullural tn 


• • ■ Colie ted by a landlord 

• fer 5 67 of the Bengal 

„t agriculiural income as 
I defined by S 2 tl) (a) of the Income'tax Act and is 
therefore a»sfssaUe to Income tax Such iniere^t ti 


• cmi'aci interest is payable for the use of money 
withheld by the tenant and it is payable not by reason 

c but by rea>on of a statutory proviiien 
• i CJ and htuiher/ee, J) RADHIKA 

• •• Wards Estate, /» re 


— ,j 4, K^i Atn unnrat tn emt’—Teet to 
determine— fJaturt ol tease Itntng out land or nature 
of u’e to which tant ie p it—Fatni tease /iy tamsndar— 
Part of I int lea%td usei for non agrteultural f trposei 


5 2 (6 A) and f.Xk't— Firm— Partnership let- 
metn Htndu eopareener in individual eopanty and him 
ttlf at manager of the family— If partnership tn law 
—fight to he regiitered. 


tnraJ income or n • 
ence to the natur- 
but by reference 
pot W here t cer 
dar has given or 
ral purpos'* It fo 
to ihe lemlndar « 
the land* Is not * - 
Ingot lbs Act 


the iQ'-o-ne derJveu liom me pataidar by the ttmlndar Is I p^rtnenhlpcoold only be treated to be la fact between 
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INCOME TAX ACT (1922), 8. S. 

tbe member of tbe joint famil; and the Karta as the 

other contracting party nbich in this caje tras the same 

person. {Harnti,C J and Mjiiakjr tall J) lOKE 

NATllpRAS^D UHANDHANtAt 

INCOME Tax, 1891; . . . 

6 B R Tl : . * . • 

' " 3 3— ‘ cf tndiiiiua}i‘—Jf tmtractt 

astottaitan cf aorforati todta—Co'eftfatnt Ctntra! 
Bank temfaicd cf ptnam and Co-aptratitt Sattttttt— 
Bank ahacarrftng an banking husintti i ■ • 
htn—Madt of asiisimant— If mutual ht » 

Atsttsmin ai ariociatien of iHdiviJiialt— * . 

The as'es<ee, a Co operative Central , 

under the Co cp-rative Societies Act. c< ■ 
shareholders of «hom 138 «ere per'On* 

Co operaii\e Societies The main object of the a*seerce 


INCOME-TAX ACT (1022), S. 3. 
dnala, namely, a Hindo undivided family and company 
whkh appear in the section An association of indivi- 
duals resembling a Hindu undivided family h an 
’ 3 of the 

- I . ■ • ■ . persons 

• ■ . 3.isa 

, , liar facts 

i and circam*tances of each case Thea«e«ees uerea 
Ilinoa father, four sons two of u horn uere rrmors, and 
the «ives of t«o of the sons In 1928, the father 
’ , • eed, which was 

• ■■ In 1933, the 

he members of 

* • * , as purchased in 

■ • • ■ Hiding was con- 

• ■ • Jointly for the 

I purpose of eariiing income, which, according to the 


Cooperative Society being eierrpt from income-tai ^ Z^Hindn unditndtd family— Jtmi familr 

— •• a . oftndiaunder ••"^Deoth of falktr mViZZ 

into account fn vnJnr—Son end widow {tUp mother) lolt 

• m . , . .. <«« was assessed •"^'tit/ng memirre—Af de of aiseiimtnl^Hindu 

nation of Individuals,” under S 3 0 • • • • • • , , 

rate which nojld be payable on an lnc« • * * , 

The assestee challenged the correcint • • •• • ’ ' • 

nent and at his instance the Income t , ,.***** ■ • 

made a reference to the High Court • • • . , 

the Income tax Act i* *’ * ‘ * ' * * ‘ ‘ 

field. (1) that the ass.s‘ee Bank was an ‘Vsedation | •"^•''divldual^or ^on the aswee_ end^ bis 


Mtaninrof—ffindniotut family —Partition — Sa’r of 1 L-K (1039 I l,alu&20»187 X 0 £75“ 

family prof triy and kurtkaito' mom pivpfrey—flm,lj 12 E.L. 488- AXB. 1910 Lah. 113 (FJl ) 

ingeontl^u M tWroam uunaerd /eenely lymombe*! — -SaSaal 4»3) Ttlt— “lecetrt"— Se t by uljcw 

ha'nUty to antnmeni m attootUten of indimdualt. for pov-o.1 3o of itonWe and Iwir-ora’le F«Tet’ 
The words “association of bdivldi.ll>*' In S Sollbe left ty her biiband— Decree U favour ef wldjw 
Income tax \ct nB*t be corvtreed »itb refererce noa hrgeersan movable prefer ite and t»-o di 
fuetels to the word “£m"|rameilat>ly precedirg them, witsrgfuf dre-tiao of tneeayc*—ReT 

butwlthre'e:eacetat»'e other anKliLoes cIladM- lowarti dassigw-TxxabH-y. tuYtyi 
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INCOME TAX ACT (1922), S 3 
COIIMI'SIONER 
KUMARJ DEBI 
1861 J 2 

lb A 4IIJ 

— -Ss S 6 and 9 — Pruett tnakf~Jneonn — AMai~ \ 
ment-^Modt of—H to ie tax d in tkt kendt «f 
truitei' tr I/I tkt hands of itnfktiaritt—Trniteti~ 
If ‘owners ’ of mcomi—lf atseeiatio i of inditndaals 
^Notice serttd on managing trustee-/ f proptr~S 2 
(12) (tf) 

A Mahoinedan I ff execated a vakf deed on 
17— 2 — 1932 nfaich made certain immovabte propei 
ties the subje t of waki af er the payment of rates and 
taxes and ]0 per cent of the net income into a dtpreaa 
tion fund for reoairs Rs 35 per month «as tu bespent 
on the Dawoodi Borah Ma lre<S3h in Karachi and the 
balance of the net income Pa 300 per month nas to 
be paid to the wife of the settlor A Ra 50 per month 
to each of bis foar dauehters while the residue was to 
be d vided in equal shares among his four sons The 
settlor appointed himself and hia foar sons as trostees 
After the extinction of aii mate descendants in the 
direct I ne the wakf property was to go * 
pi]rpa«e charities such as Musjir ' 
MosafErkhansa of the Dawondi Borah 
oth°r Qses such as the maintenance o 
B-’edy of the Borah comn unity 

Held (1) that a difference mu'tbe made between a 
private wakf created if not prinanly at lesst in part 
for the maintenance of the settlors family end a wakf 
created fur charitable or rel g ou< purpoa a fall n; wuhin 


other quasi *ecular parpm-es to that extent the income I 
was liable to taxation (3) that in the case a private 
wakf like the present the estate ve r-* ». i 

ficianea (4) that for potposei o' S 
Income>iax Act the trusCres c<*ti!d nc 
the owners of the income (5) that t 
casewas bound up with the beneGciari 
taxed In their bands (6) that the < 
trast constiiuted an as oaation of 
tl e meaning of S 3 of the Act bt 
make them owners within the meaning 
Obiter — That a notice served c 
trustee was properly «erved under S 2 
with S 63 of the Art (Davis J 
Commissioner op Income TA'x, f 
HIMJI HAKIMJl 

— — S 4— Cap tal or income— 5 'j/t 
I f taxable— Natare of ^rrlNCOUF 
4 AND 66 13) 3 

■ ~S 4— Income —Permanent 
Salami or preenmm pa d by Ies<ee to il so — c-api Ji ui i 
Income— Taxab I ty See 1939 Dig Col 652 COMkHS- 1 
siovER OF Income tax b & O o Visheshwar I 
SINGH 18710 6gi> 12BP 629*6BB 624° 
A " 

' ~ 3 4tl ) — Aeerutngor ansi 

—Pailwaf Comfant—Peee pt of g 
capital 1 1 England from Secretary 
Amount lubsefuent/y recouped out 

in Jndia—lntereil reeeited‘—Aiieitaiilitf ie Indian I 
Jneene tax > 

The asressee the MAS M Railway Company, 
lad was a company registered In England in 
1BS2 By a contracf eniered into with the Secretary of I 
State for Ind a in 1882 the latter provided the taod and I 


INCOME TAX ACT (1922). S 4 

• * and working of a 

■ ■ deitaklng were to be 

• ee which was to 
t 41 age me 14 may, pid t ilAAlUOO in England to 
hecredit of the Secretary of State for India and the 

latter undertook to pay interest on thix amount at 3i% 
per annam out of the revenues of India The interest 
was only paid every half jearto the asses<ee and the 
Secretary of State lecoopsd the interest at the end of 
the year out of the profits of the undertakme and the 
sarpins profits were divided between the Seneiary of 
State and the as essee according to their respective 
shares in the tapital of the undertaking In 1903 the 
capital contributed by each party was increased bat the 
original contract lobject to certain variations and modi 
ficaiions continned to govern the relations between the 
company and the Secretary of Stale AH the moneys 
rcce ved by the company in the cour e of the working of 
tne ra Iway were to be paid over to the Secretary of Slate 
The company was not entitled to nse any of the receipts 
of the ondertak ng for the purpose of meeting working 
expen<ea whi h were met from a grant made each year 


of guaranteed interest m the course of the year, and 
the surplus had always been more than sufficient to 
enable the Secretary of Sisie to reicnborse himself In 
the year of account 1937*1938 the companv returned 
an income of Rs 24 36 479 for the year 1936-37 la 
. ibe company deducted Re 

ceived from the Secretary of 
guarantee The Income tax 
the deduction and «oughtto 
• t 23 33 333 also to income tax 

in the bauds of the company 

Held on reference (1) that all the profits of the 


- Sa ^ U)» 42 and 43— Profits and gains’ — 
Agent — ' Business connect on —Aon resident firm 
acting as manag ng agent of foreign company and having 


B 4 (3) — Appluehlily — Foreign profit!— 
ftemiltane* to asseitees creditor in Maine Stately 
innJi and cashed by creditor In Maine State— If 
profit* received in British India 

Unless profits made abroad are received in British 
India there can be no question of taxation here In British 
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IKCOUB TAX AOT (1922), S. 4 
lodia under S. 4 (2)of the Act as it stood before its 
amendment in 1939. Wbere a remittance of foreign 
profits ts made by the delivery of a hundi to the assessee 
outside British India, nhl nU cashed by him oatdde 
British India, and the money never comes to British 
India, It cannot be taxed In British India. The asse<3*e, 
a resident of British India, carried on money-lending 
business in British India, at Okkan tn Burma andaiso 


INOO&IB TAX AOT (1922), S. 4. 
of the money remitted from Saigon, For two months 
the bonds remained in the custody of the Bank of Mysore, 
but in January 1937, the assessee caused them to be 
sent to the Madras branch of the fmpenal Bank of 
India for sale custody Later on he arranged with the 
Knmbakonam branch of the Imperial Bank of India for 
overdraft for the purpose of purcba>ing lands Worth 
Rs 33,000 The security consisted of the Mysore 


treated this amount of / 6,290 as a remittance of 
foreign profits to British India which discharged in pan 
the asscsiee’s Indebtedness to S. 

Held, that the amount, though paid out of foreign 
profile never came to British India and could not there 
fore be included in the total income of the assessee for 
purposes of income tax C /, King and 

Krttknawimi Ayyjufjr JJ) COMMISSIONER op 
INCOME TAX, Madras i>. MU • 

1 I . • : 

S 4 

btrrowt 6f braieh iutineit eutt 

remitted to Bfiliih India— C u , t 

remiilanee »/ firefiii tr«m anetker /ereign iraneh— 
Kemtitanee—if remittante pf prp^tt 
The assessee, a Nattukottal Chettiar, having bis 
beadquart*is at Karaikudi in British India, was a 
partner frith two other Cbetttars la a money lending 
busin*si earned on in two places T and K, in the 
Federa ed Malay States. 1 he business at K bad result 
ed in consideiable profits before (be business at 7* was 
started on 12th December, 1936 Oa Ifih December. 
1936, the partners borrowed fiom another Chettiar at T 
a sum of Ks. 27 500 This sum was divided between the 
partners the assessee receiving as bis share Rs. 7.500. 
which his agent at T then remi ted to Karaikudi. To 
pay o9 the lender, the assessee and his partners (rans 
ferred profits from the business at A' to 7',and out of the 
remittance of profiu, (bey fully discharged (be loan. The 
Income-tax euihoriiies treated the rew 
Rs. 7,500 as a remittance of profits liable to a* 

Toe asses ee contested this 

Held, that the sum of Rs 7,500 did undoi • • • 
present a remittance of profits and was righlU * 

In the *ssev»ee's asseesraent as such, K,Lta *. 
htickflt anJ KriihHamami Iyengar, JJ) 

SIONER OP • I - 

CHtTTlAR. ■ • - 


the purpose of being brought Into British India and sold 
there, but were boighi as a permanent inve Iment, and 
the fact that the asses<ee had deposited theca by way of 
security for an overdraft did not change their character. 
The investment of moneys remitted to My<ore by the 
assessee must under the circumsiances be held to be a 
conversion of profits into capital and nothing more. 
(Ltaeh, C J , Kmg and Krtsknaswtmi Ajyangar, JJ.) 


■ — ■3 K\y)—Fpreign mepme—Cempany regiiiered 
en Bntith India— Intertit pn iter/ing eeeuntiei pay. 
ail* and retttved in England and utilited fpr purtkat* 
pf gppdt fPr purpptee pf iniineis—GpPdi irpught tp 
BrtUtk dndta ^LiaMitf pf ampiml tp tax 
The assessee, a company registered in Dittisb India, 
was assessed to Income-tax and supertax for the 
year 1936 1937, on a total income ol Rs 58 12818, 
In this income, was Incloded a sun of Ks 1,29 025, 
representing interest en netting securities en the 
ground (bat the same was co siructlvely brought mlo 
British India within the meaning of 5 4 (2) of the 
IncDme-tas Act, Ibe assessee having conteried the 
same into goods purchased therewith In England and 
bought the said goods lo British India for the purposes 
ofilsbusineu The assessee ob}ected lo the inclusion 


S 4 ( ■ • - ■ ■ 

Saigpn—Ren " ■ • •’ 

Comment Bendt—Banit ir ngXt tt BrtUtk ImdtaanJ " '~8 4 (2) —Fprttgnin-rme—Rtmifan.eUBrtUik 

Jteptmlk Bmk fpr ttfe ,mtpdy—\‘atae af irndt—ge tmdta—Trmtt fmnJt deprnted mttk firm iy temple 
repretents rtmutance pf prP^tl te Bnliik Jmdit rr trmttet* in ^'trii4 tnSia tent tP fpmgn Inttnete af 
eapital, aetnift—Snierfmmt remittamee pf fttnJt tp atuttedt 

Tne a'sessee, a resident of Taniore D strict In British irantknin Bnutk India and errdited frrardt temple 
India had. among others, a partnership business at tmippktpf Ike iranek ami met paid ia.i t>lemp!ti—lf 
Saigon In Indo China For the two yesre eodirgSUx rrmeitaneppf prptd. 

March. 1)36 his profits In Saigon amoauied la 59 290 Tbeatseesee firm, havleg its beadguartn-a at Kara!* 

Of this he remiiieJ 39. 834 during the ■ *'“• i**- •• •, », a ■ 

to the Bank -if Myrore lo Mrsort City ■ ■ 1 ■ • • • 1 

chased Mysore Government Bonds of ■■■ ■■■■ ■■■■ 

Rs. 60 009 The actual price paid for »■ wa . n . • ■ ^ 

Rt. 69.416, tnd the whole of this tiDOu wn • ‘a 1 ■■ 



699 the yearly DIGEST, 1940 700 


INCOME-TAX ACT (1922), S 4. 
firm on terms of incetest, the firm baving theriuhtof 
utilising them for the purpo'^e of its business. Tiiese 
moneys were transmuted to Penang and used in ihc 
business there On 23 9-1933, the assestee remitied 
from Penang to Kangoon a sum of Ks. 20,000, which 
was credited to a temple in the Rangoon books On 
11-10 1935, a sum of Ks 7>^4 6 0 was remitted fiom 
Penang to Rangoon and similarly ctedtred. On 
23—9—1935 a sum of Rs 4000 uas aUo remitted from 
Penang to the Coleroou branch of the business which 
was in need of funds Of this sum a sum of 
Rs. ]3000, was credited in favonr of one of the temples 
and Rs 27,000 in favour of another temple in the accounts 
of the Coleroon Branch Tno further sums of Rs 646- 
59andRs 188 4 9, were rcnitted on 11-10 l935 from 
Penang to Coleroon, these sun s represeating the interest 
accrued on the amounts of the deposits made by tbe«e 
two temples As a result of these transactions the tem- 
ple accounts were elmnnaied fiom the Penang trooks 


INCOME-TAX AOX(1922). S. 4, 
by the assessee that the / 1 1,570 was lightly treated as 
being net income He, however, contended that that 
amount of /5 719 (equal to Ks. 10,000} should be 
treated as being a remitiance of borrowed money, 
because throughout the year be was still overdrawn in 
spite of his payments into the account of the income 
from his properties. 

that the Court must look at the substance of 
the transaction and when that was done, the proper 
coQcluMon to be drawn was that there was here a 
remittance of profits The test was from where did (be 
money for the remittance come, and since it roust be 
aUtmately traceable to his income in Saig<'n, the remit- 
I tance was. on the facts of the case properly assessed 
I under S 4 (3) of the Income tax Act, as a receipt of 
I foreign income in British Inlia. 

A>«M/»4/wawi lytns^r, y.— It would not be necessary 
' that iheassessee should receive the profits in the exact 
I form In which Ihey were made, but he must receive thetn 


and the funds were not in fact uiilised for any of the ) to catMof this kind The que-tion m each ea«e is 
puipotes of the trusts bnt for , * 

assestee's busmevs 

Held, that the amounts r«mi ' 

represent remleiances of profit • . ' 

madeat Penangand nsre not rem . • • 

The most important factors to bi • ' 

was no separate investment of t , . ,, , ■ ,, 

had gone into (he general funds . • ■ 

trusts were not paid back out of the remittances _ ,g 4 (2 )— uixtd undtr (kt Aei^lncmi 
{.UaehxC J Kingani Krtshnanuami Ayr^ngar, out cf Bntuh /ndm^ExfirndUurt eMatUtltt 

A M K. Firm e Commissioner or income tax. Crtuti /wu’ie— // rtprumu 

Minuae Spin f T R.474 \ t • > . r>, . i • J ~ 


ot prohts oeiiveu iioi» ijis o 

found that after this reniittan 
to draw on the account for ' 
make payments in from the re 
and the paymenti from 7— If 
financial year amounted to / 
with hU overdraft standing at 
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INCOME TAX ACT (1^22) S 4 

42BomL.E 318=19lOPW2I 276- 
42 F LB 464 61 L W 61- 
1910 A.WB (PO )8-AlB lOlOPO S6- 
U910) 1 ML J 1S7(.PC) 
** ' -3 4 (3) (i)— Scupe — Chiritabte purpose— 
General public utility— slatted «iih object 
of supplying province with organ of educated pablic 
opinion— Claim to exemp ion— Mamtaii ability S/e 
lyiODg Col 655 TPUMtE O? 1 UIBUNK I’RESS p 
COMMISSIUNEK OF iNCOMt TAX PUNJAB 

66 I A 241»ILB (1939) Lab 47S- 
lLEtl939;Kat (P 0 ) 37(PO) 
- (as amended in • • 

dtcUen le asttsr~Trantf/ 
antth/r— Legality— ApplK 
S 45 Spitilic Ketxet At- 
—Gottrnnent ef /ndta A t, ^ 

Tne petitioner nas carrying o 1 business id Bombay in 
C Ward, b 11 On 1—4—1939, the Central Govern ■ 
ment appointed under tbi * " a 

of 1939, a CommUsioner ■ • 

5 SolibeA'-l without 

Ccumis loner of Incotn ■ • 

6 divisions. Sections It * 

Bombay and directed that each of the affi<.ers appointed 
to beetlOM V to VI (Cenuat) ihoulu peiform thsH 
functions only in nsoect of the area eonsuurg of the 


I INCOME TAX ACT (1922), 8 6 
KUSH RAM V COMIIISSONER OF IbCOME TAX 
(CENTRAL' ILB (tgiO)Bom 660- 

189 10 8I1 = 13EB 81-3red LJ (noj76» 
19401 IE 1S9>42 £omLB414- 
AtE 1940 Bom 234 
— — S Q—Inceme— Mining liaie~Leiite given all 
right! of enttung upon kit hnJ siniingthaflt erecling 
eoth/ryand taitng anay oal~Lestee tovenanUng to 
pay premium and m’nimam of royalty annually trret' 
feettte of iokat coal wjt produced— Royally — If income 
oileiiaile 

Uyvanons mining leases the atse<ree transferred to 
• uj on hts land, 

and such like 
■ In return for 

■ ■ ■ 1 the le sets by 

I . inual sums for 
tho*e nghis depending upon the a nount of coal remov 
ed and the amount of coke manufaciuieil and with a 
mtmainffl of royalty which was always payabl*irre$rec- 


Hcld, that the mineral leases mast be regarded as 
leasts and not as sales of coal The annual payments 

* tV •- V, 


toiDCome tax In re pect ot 193/ iVJb, he was served 
vrith a noti'C under S 34 of the Income tax Act alleging 
that ceiuin in ■erne had escaped assessment Ibe 
asseisee'i contention vras that be was assigned to ihe 
Commissioner of Income tax (Central) by the Central 
Board of Kevenae Thu Commi sloner diiected Ihe 
Income tax Ofticer Section II (Central] to deal whb the 
assessment of the petiooner in respect of the years. 
1937<1938 1938 1939 and 1939 1940 The nott-e served 
on the pelitioier «4S by the Income tax O&cer of C 
Ward Section II The petitioner thereupon applied to ' 
the High Court under S 45 of Ihe Specific belief Act 
praying for an order directing the Commissioner of 
Income tax (Central) and the Income tax Officer I 
(Central) Seaion II, (o forbear from exercising iuiisdic | 

II 


KUMAR KaMaKsHA NARaIn biscii 

moiTE 663»21PatLT S97«< 
AIB 1940 Pat 633 ( 8 8} 
— — -8 t^floyally tn nnntt—H meomt from prf 
pi fly ’ 

Royalty on mines cannot fallvrithin the beading 
* income from property’ in S 6 becan<« sach income U 
defined in S 9 {/Iorriti,CJ Fatl Ah and Manehar 
UH.JJ) COMMIS lONCR or IhCOME TAX. BlIIAR 
ANDOKI&SA t- KusWAK KaM‘XSHA SARaIV sisch 
19401TB 663-21 Pat L.T 897- 
AIE 1910 Pat 633 (S^ ) 
8 &—Sate— Vendor tetuung income for ktmitlf 
—Sueh income if aiteiiaUe 

A tale may be made for a price which could properly 
beiegarded as a capital lectipc and iheiefoie not 
assessable to income tax Such a transaction vrould 


was sue 

Officer 

officer 

in wbi,. 


do tot 
catioa* 
of wch 


the place srheie iKe araessee canled 00 twsinevt or lof them, wow'J not. If a peoti bad tea 
resided iB'anmont,C> /.and L'ann,/) DaTAUJAS I from hart la U*. cceii fed Iscotse, pc' 


f 
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INCOME-TAX ACT (1922) S 7. 
of the asae'see from other sourer ‘ ' 
ofS 6(vl) of the Ircome tax Ac 


Dtenance, tnanage 
or in respect of 

betting against his income profits or gains In the jear 
under any other head of assessment (per 
<44ini7i/, /, dissenting) (Iqbal Aktm 
and Braund //) IMDRA SeN RAI2ADA 
IlrB CmO)AU 27t«187IO fi64 = 12I 

1940ITE 187“1940 A1.J 129® 
1940A WR (HO) 131= i 
AIR 1910 All 164 (FB) 

— l—Contpany—Prevt l/nt Fund—Lcntribu 
lians by (mployie and (}'npany~PaymtMt lo tmPUyt* 
an rettremenl of li/tal amount j« Fund~tf dtftrrtd 
talaty or capital boiius—Liabthly to tax \ 

The assesses was an employee of an Insurance Com I 
pany \shich had instituted a provident Fond for Its i 


each sab>cnber wasentiiledon retiring from eervicetbej 


iDtcis of Rs 5 396 and Rs 8 0l3, the former on account 
of the company 1 contributions to the Fond, and the 
latter on account of interest on the total contribntions 
Including the assessee s contributions 
HtlJ that the payment which the asseisee received 


19 l(t I T R tsb 

— — '(Suraa) S 8 »9 aneaded by Banna Adap 
tatlon of Laws Order (1937)— and teop/ of 
S 8 18 intended to point to the law by which any 
, ^ .V, T«di» 


DuntUy and Alaciney CO^IMISSIONER OP| 


I INCOME-TAX ACT (1922), S 10 
!»».. r--.. T>^. Relief and 

• .■ ' 188 10 202 = 
12 B S 275 

• ■ ■ ■ *ner in another firm— 

Lo<s ]o the bigger partnership — If can be set off against 
gains of the assesses firm See 1939 Dig, Col 658 
Chandrika Prasad Ram Swarup v. Cohmis 


lax. 

Sale of its shares end Investments by a bank in order 
to meet withdrawals by depositors i$ a normal step in 
t^trying mi the banking business It is an aadone in 
“what Is truly the carrying on" of the banking business 
and consequently the profits arising from such sales are 
assessable to income lax as profits of the banking bust 
ness In sach a case m order to prove that profits made 
on sale of investments by the bank are taxable ii is not 
>n a -eparate 
■ investments 
• • ■ ■ J DPERAUVE 

• iNCOMrOAX, 

. • S 1 TB 6 SB= 

AIK iSiOifU Z30(TO) 
** 10 (2) (ni)’^Parlnershtp~Motiey cd 
by portnert by tvay of lga»t--Interett oit 
inctable 

u nothing m law to prevent a partner- 
* rung business without capital, and there 
ng to prevent a partner or partners in 
case lending to the partnership mouey 
which would bear interest deductable under 
S 10 (2) (ill) of the Income-tax Act Where 
the instrument of partnership contains a provi 
SiOn to the effect that the net profits of the 
business after deducting all working expenses 
x*—est paid or payable on capital whether 
to the partners or depositors or others 
om moneys might have been borrowed 
’ livided between the two partners in the 
I of 8 3 and it i$ found that the part- 
ners have advanced amounts to the firm by 
way of loans the amounts paid as interest to 
the partners cannot he treated as profits of the 
firm and liable to assessment, but must be 
■»« "teduebons under S 10 (2) (in) of 
■ax Act The fact that there is no 
evidence the loans on wliicli a suit 
ased, iS immaterial, as it is not 
■ it there should be an instrument to 
lan (Leach, C J , Mockelt and 
Knshitaswatnt eiyyangar, // ) Aboul Rarman 
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INCOME-TAX ACT (1922), S 10. 1 INCOME-TAX ACT (1022), 8 10. 

to an allowance for depreciation in respect of the I where tax lias been or will be paid on the profits di'trt- 
buildings and lornitare cnder b, 10 (2) (t«) of the I buted But where no income-tax is payable by the 
Income-tax Act. Icompany there is no burden to adjust, and the company 

KrishHinvjno Ayyaxgir, J — (I) The Income-tax Act, I Is not th«*fore entitled to make any deduction in res 
being a taxing statute, should receive a strict construe Ipectof income-lat fiom the dividends paid. Where 
lion, ihat IS, a construction in favoc ■ I . i. . . , - . , , 

not in favour of the Cron n If »• 

governed by either of two provision 

right of the assessee to claim that , ^ .,t 

under the one which leaves him , ■ 1 •- -» . . ^ 

(2) that tbeba‘iness contempla , .. 

the business carried on by the 

person Of pct»onsother than ih . . v - -s 

respect of a building belonging to the assessee and used The contract requites the company to pay a full divi- 
for his business that be can claim a depicaalion dend of seven and half per rent in every year when 
allowance, (3) that the term 'bui>ine*s‘' in S |0 denotes profits permit, but in any year in which the company is 
an abstract and intangible thing, quite apart from any liable to income tax, it can deduct tax at the standard 
of the physical adjuncts ' '■ c _i— . ... — .c v . c ,j . ■ 

tnacbinery or furniture usee • * . . • 

apart also from such other ' • * , 

will, the business oonnectioi * • • • 

and so on (^Ltaih C / ' 

^yyaMgar, y/ ) COMMI" 


S 10(2)(Tl)-O^ V. . 

CeHtraet e / . 1 , , , 

iegtbthinlanJoKtrlaiHtruivalut I ' S 10(2) (vj) proviso [)>)—Ce’islru<tHH-^Patt 

The original cost of any particular asset, ts entirely a | t« ui af—A'alurr aii eaiiJitiffit 

question of fact, and like any other question of fact af. 


B2LW.78-1910MWN 852-1910 I-T.B 307- 
AIB 1940M8d. eO2-C101O)2 Ml. J.95(r.B ) The assessee was a creditor of a firm whUb carried 
. Si 10 (2) (vi). 11, 19 and 20—St*pi and rfrti on a very large business and which became iasolvent In 
^ysMr 1929, 7^ie wfraatfttaihearftitiBU tar frrlarenli2} 
at tn-tnand ialf fer ctat. tniiett tataj — /t’afarfaya treatment by secured Creditors and thesewete ultimately 
iU iy ternfaitf—kigi^ ta dt/nti tar at rtanJard rata decided In 1934 Another claim to priority seas decided 
fram f-tyable. by the High Court m 1935 and finally decided In appeal 

The Income tax Act is concerned with tecuiu^ In 1930. In 1936, the assessee wrote to the Odicial 
revenue to Government, and there can be nothing in it Assigeec who snu In charge of the estate of the tsiol 
which would jsstify a company In retaining for Itself vent firm for information us to whether there was any 
income tax in respect of Its shares with no obligation to prospect of any dividend being declaieJ and on being 
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INCOME TAX ACT (1922), S. 10 


{.htach, C>J , Mockitt and Krtthnaswann Atfanffir^ 
JJ) ALAGANANDA MUOAUAR V COMMISSIONER 
OF Incometax 'Tarras I940irjt $9 

— — S 10 (2) (ix) — Capital or reveittte tx- 
pendtlure— Assesses gelling right to collect 
conch shells from conch beds i» camuidart for 
sums payable tn tnstalments— Assesses fttrrjuii; 
on business of ehanks and ehank beads — Amounts 
paid for grant of right to collect conch shells — 
If deductible for computing taxable income 

The assessee, carrying on business in ehanks 
and chank beads, acquired from certain 
zammdars the exclusive right to collect conch 
shells from certain conch beds belonging to those 
zammdars, for a period of years the considera- 
tion fixed for the grant of the right being pa>- 
able in instalments The assessee claimed that 
the moneys paid by him in instalments wet 
nature of expenses which he was ent 
deduct under S 10 (2) (ix) of the 
tax Act, for the purpose of arriving * 
assessable mcome 

Held, that the sums paid by the assessee for 
(lie right to collect conch «he]ls 
taming the material for his hu‘ 
material itself), were expea* 
nature and were not therefon • ' • 
duction' {Leach C t Mod 
swamy Ay^angar, JJ ) Asou • •• 

Hussain e> Commissioner « 

Map&as 19i» 1 T K I 

■ ■ 3 10 (3) {'lx)—‘C«itilruelt-iH~-Mcney tending 

iutinas^Sutt agamtt meneylendtr f«r damage! fer 


INCOME-TAX ACT (1922), S 13. 

' ' ' “S 10 (2) {\x')~t3epestt by money-lending firm {o' 
htteme ergamsing agent) of an ml tmporiing company 
—^Insolmney of latter firm— Amount due to money- 
lending firm— If could he deducted from thur profit! 

The assessees were a Iltnda family doing uniil Dec- 
ember. 1930, business m the Central Provinces nbicb 


the assessees were gradually to recoup to tbemselves 
from the deposits of 'eljmg agents who were to be- 
appointed by them Some time after the deposit was 
made the SoRibay firm became insolvent and 3 <001 of 
Ks 39,500 wasoutstand ngand due to the assessee and 


I Cl (<4-) of S JO (2) of the Income (a* Act must be 


lujuiiig ULisiiibss uau itiu a suiii ui i>a w 10 
Company in which he was a shareholder In 1926, 1 
certain shareholders of the Company brought a suit | 


suffered heavy losses The a>sessee's father denied Ihc 
allied agreement and hta liability He died pending 


an enduring benefit of a capital nature and the deposit 
could not upon a true view of the terms of the agree 
■nent and ihecircumstanceaof ihecase be regarded as 
in the course of carrying on an 
oiber bonnets {Sir George 

iissiONER OF Income tax v- 

• 67 1 A 71- 

XLB (1910) Nag S41» 
lIiB (19l0)£3r (PC)102-1861C fil- 
ls BPO.lSgcfilL W «29«> 
IWOAWB (PC ) 21 = 1940 0 LB llO = 

. . 128-410WN 373»1910P WN 226— 
6BB. 348=42 BojnLIt S2S<= 
71Cl,J 161 = 19402TB 132= 
21 Pat I. T 331 = 1940 MW.N 362- 
1940ALJ E31-1940 OA 81=1940 OWN 40= 
AIB 1940PC 3S=fl910)lMl,J IBOfPO) 


! 'r— Accounts jur^ictou; and unrelus- 
of vouchers for purchases, jmj^i- 


business operations 

Held, (1) that it was the relationship of niMiey lender 
and borrower which provided a foundation on which 
the allegations against the 8S!>es«ee's father were based 


• It Ligars ana uteuies in veitore, re- 
come of Rs 14988 for the year of 
assessment 1936 1937 On examining tlie ac- 
counts, the Income tax Officer found that they 
were entirely unreliable and could not be madfr 
the basts for any method of accounting and he 
id rejected the accounts 
■ or such rejection, (a) 

most of the purchases, 
in the Acctinippu or 
(c) suppression of part 
the retail shop at Vel- 
Officer then proceeded to 
■ 26 500 which was based 

u profits made by other 
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INCOME-TAX ACT (1922), S 13. j INCOME TAX ACT (1922), S 22. 

manufacturers of a8:ars and beedies and AiXiXmtni as mainttnanet— Amount rtctntd—lf rttuted as 
on the profits \%hich the assesscc had made in a tatmbtr ef Hindu undnsdtd family 
previous years The a'sessee was the widow of one W V, who with 

Htld, that there were ample materials to *• ■-i/.nr-j jjj,. 

f> the order made by the Income tax OfBcei 
* ■ - .-t i- . 1 _ *5) (Jjg 

‘ ' and Kn. 

tOVEJl 01 
' Sahib 
1939 I T R 

■ ■— Ss IS atlil 34 — Applicability — Moitgage — 

Interest assess'‘d annaally on accrual basis~Rcalizaiioit 


I lu lu SI e suiiei ueteu uei lue tsuie in iavcnr of 
in consideration of a payment by him by Way of 


»» 

— Sg 13 and 23 (3 ) — Kelahve ssefe ant 
dtpendenci at 


the (wo sections woik together 
does not have reference to the o> 




' Income tax Act {.ssertyinir/, l j ana Aasim hii, J ) 
KasiaLa BaLa DaSI, /n rt 1910 1 Tli, iOi 

I ' -3 14 {Vy—Earmption undtr— Hindu methir 

rteasiHg maintinsnet —Will maimg protmon for It 


lending firm— As tsamcnt on (be basis of tserage 
interest percentage on whole capital— If arbitrary or 
unfair 1939 Dig Col COMMISSIONER or 

Income Tax c r and erf Baohiuas 

leSSC 69-12BN 31S-AIB 1940 Nag 98 
— — Ss 14 and 16— /iKomi— Computation *f— 
Monty rtitivtd ty aistiiet unJtr fjihir't *w// out of 
tneomt of tHate—Jl to tt initmdid in imeome 

The asseuee a father made a will, which provided 
inttr aha, that the cxeculors shall spend for the main 
tenance and education of the assesiee a sum of Rs 300 
a month and such farther hou«eaald expenses as may 
be necessary Ibe will farther proided In aoDtherj 


in a Will for the payment of this maiaten* 

I not affect ibe question (Ztaul i/atan 
JJ) COMMISSIONER or Ihcoatz TAX, 

' V RUDH KUMAKI 

190 1 0 435-1^20 IffOas 
1940 OLE 606-19102T.E 607* 
29I0OWN 80S»1910 OA S69« 
1910 A WB (OC)S98 
S 14(2^ stndtr— Claim for— 

Fattstoh shrxn 

In order to bring Into play 5 14 (2) (A) of the 

locome-taa Act It iriut be shvnrn by Ibe atsessee that 
any income in his hands baa already been assessed to 


— S 22 i}—-Aofi<ttoasinitt,anunditidtJ//ij,du 

I Capanlitl otiir tian tis rihtant tat mo! 
—Aiinirtuot miiltd—t alidity of motiu 


OOkmiAMIAS Si MlMIA,/"»» AS 

—8 II {.1,—Apph aUhtj-Hinsu muJi^d.d ffaipm. // ) COfAL DaS PaR*MOTTaM DAS3 

famitf foanitimyiftnnt'itVrs—Drasi of ouf-ltidr^ COMVISSlOWia Cr Ij‘®p***T** __ ^ 

0 / lattrr rfhntuattne lift tifatr in favour of summut 1940 A-I,J e43»l»40^W^ (H C) 

i*t*T(,nir in tonndrrttifn of totttmug monjVy fay A . lJ! ~J9lO 
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THE YEARLY DIGEST, 1940 


INOOMB-TAX ACT (1022), S 22 

S 22 (ST^Scope and applicability S^f 1939 
Dig Col 662 Commissioner of Income tax c 
P aNdU P V PaDkjdaS 18810 60= 

12Bir 316=AIJt 1940 Kag 88 
“ S 23 (2) — NoU(t uH\ter~t'ftttis\ty—Auentt 


•rf 23 1 anJ itepe—Atttttmtnl 


Income tax Act, there is nothing in the Act nhlch 
requires the Income tax OtTIcer (odi<cto°e to (he 3sses«eei 
the material on Ktnch he 


INCOME-TAX ACT (1922), S 24 
faith, under S 23 (4) of the Act and where the Assu 
tint Commissioner, upon consideration of the facts, has 
I found ibet the assessment was properly so made the 
proviso to S 30 bars an appeal , and the order of the 
Assistant Commissioner rejecting the appeal is nut an 
* “ has not ‘ disposed of 

■ e no question of law 

der sub S (2) or sab- 
Bvpai, //) SHEO 

• • ■ Income liix U P 

A IB 1910 All 630 
J (4)— As»e*sment under— Ss 66 (2) and 
!y S<e Income TAX ACT Ss 66 (2) (3) 
1940 OWN 614 

I =S 2l~Anetief Aatinf tustntsi m Bemhy and 
~Aittisnient in 1937-1938— Zerr in Rangoon 
‘'Claim to set off—Jangoon etastng ta depart 
lA India af er 31// Martk, 19^1—1/ deprnes 
I af right taset off— Facts ta be taken inta aceount 

!«/»« fretieus year-^Canitfuetion af Act 


may form a ]ust opinion 


s im 
and 
/lOUS 


method has to be given a broad and reasonable con- I g, 26 (2)—App/ietthfity and eonJtrue 

struction {Djt., rr and tr,itan /t Commic 1 , a— Right 

SIGNER OF In ■ ... anether 

Ramons 3,, * 


/ iHSierar er trans/eree 

S 24 of the Income tax Act which enables an assesses 
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INCOME-TAX ACT (1922). S 24 

188IC 706 = 1SBB 19°42EomLB 120» 
1940ITB 7>^AIB 1940 Bom 169 
■3 21— Set-oR in respect of los ea tn ramiins 
ricins slabli* — If can be ctaimeJ Set iNCOMk-TAX 
ACT.SS 6(VI)AND 24 

1940 AWE (HC ) 

— '3 24 (1)— Firm of pirtners doing 
shiies— Stock of shares alwajs valued at 
lution of Grm at end of accounting 
allotted to paitner' at market value prevai , 
of dissolution — DiRerence if can be claimed as loss Ste 
1939 Dig, Col 663 ChoothmaL GOLvPCHtSD, /« 
te 18710 722^12 EC 607 

3 20 (2)— Construction and scope— Succession— 
As'essment to income— A»*«"ee—\\ ho is Sti INCOME 
TAX ACT, Ss 24 AND 26(2) 1940 I T B 7 

— — S 20(2) — Facti rite tc temt^utMUal 

quettioii tuhtther there tt' tucctitten' Mtkm meaning cf 
S lb\Xt-lfa quetUon at lev 

The proper legal eRect of a proved fact ts essentially [ 
a question of law \Nb«never the facts give tise lo a 
conseqntniial quest on whether there is or is not a 
“succession ’ within the mean i g of S 26 (2) a question 
of law IS involved {Katertt C J Dm klty and Muk-' 

yy) caMMi«sio'>tR 01 ■ 
t A 1. V R I FIRM 

AIB 1 . . 


S 26 (2)-' «uw*8M0n’ • • 

of agency business in motor 
anothei —Transferee — Asse«t « 

justified— I’rinciples Ste ' • 

«10NER07 IVCOMBTAX 

CO , LTD ILB (1 . . : 

— 8 26 (2V-/4/e« M" <s fewn $e mitt t» kaxt 

'jutettied under 

In order that a person should he held tohave* soccecd- 
ed ' vriihin the meaning of S 26 (2) It is reces ary 
that the periort succeeding should have succeeded his 
predecessor In carrying on the business ss a whole A i 
Hindu on • ' 

ALA". . . 

monev-len ■ ' • • 

and Myitk ■ • * • • 

Devakottai n lie Mauias iivrivi i v> wi li> aiu 
inctud ng the year 1936 37 the Inctin e t f (he family was 
as«e<sed to Inrome tax as a H ndu ondi'ided fan ily in 
Madras Following upon the separation cf Rurira from 
India the income c< ihe fam 1} in Cuiira that Isfrcm 


INCOME TAX ACT (1922) 8 27 
not warrant the Inference that a separate business was 
carried on at each place inasmuch as the amount or 
capital at each place was not fixed but varied from 
lime to time and the credit and debit of interest were 
merely book transactions The arrangements having 


19401TB 631 --ALB 1940 Bssg 281 (SB) 
3 26 A aod Er 2 and Z—Stofi — Cemphance— 
Applicaticn tor regillratien et firm~Validity—Condt' 
/tout — Parinerihip for fixed term—tdo proftston for 
Ttnrwal— Absence of fresh insIriimenl—Applicalton for 
regittraliOH ttgned by clerk and unaccompanied by 
tertifieaU of partner to ihow that cont/ilu/ion of firm 
uat unaftered — Validity 

The assessees were a firm of merchants carrying on 
bu me-s in Bezwada The partnership was registered 
under the Income lav Act and wa« entered into fora 
period of five years from 23—8—1932 under a deed of 
partnership which did not provide for a renewal No 


altered The Income tax Officer refut 
firm and assessed Ihe assesseeasan 

Held 0) that the pvrlner>hip not having been 
renewed a writien insiromeni there wa8iioin*tra 
cneni of patiner<hip within the meaning of R 2 of the 
Income tax Poles (2) that the apphea ion signed not 
by one of the partners, but by a clerk, wai inval d , (3) 
that it was sUo incomplete as it was not ereompanled 
byaccmficale signed by one of the partners, and (4) 
’ I -r WBi Justified In refusing 
• * {.Leach C J, Aleekilt and 

• , yy) tosiMissiosER or 

•* .5 • I ■ . KRISIINAMVTIIY 

1940 1 T^ 121 

S K—Atptieel\»n under — Genuintneit of 
partifTthtp—fr eon be gent tnt»~Finding— Inters 
tereneeky High Cturt 


consequently claimed the lereSi cf the srovl»<w*©f 
S 35 (3) incoire lax Act but the Irccrre-iax Offeer 
hell against them that they ha J 'eqewded** to the 
Rangoon I j»ifte«« wtihin the meaning tf ^ 26 (2) 

IhlJ that there was no su-etts on, within the ire.n 
Ing of S 26 (2\ cf the ccntnclBal co-partnerrhlp of 
the brothers, rnleperumil Chritjir end leerapr* 
Cheityar, lo the Kinpr* n shon cf the disrupted faicily 


I iorette J) JiArit ALUCL r LIISIUIVsionik Uf 
IhCOUETAX C I* IXE (1940 Iflg S00» 

miC 610-12EJf 291-1940NXJ 27- 
! AJ.B 1910 2;aE 119 

! Ss 87 acd 66 (2) acd / of tn*l 

\t ent canu^lhim mtsmiug ef S 71— Ftfrren e under 

l5M(2)er(3) iftempeteMl 

I The qcevi-m wbrher an asseaaee ha' rr tad ry^ leS 
' ’ — -a ir w V . .s. -- -f 4. J7 cfi‘e Act ii 

end roft'ereece wr« i 

''W(2)ce(3) (r 

citpaj » Cc' 


AXE 191 
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income-tax act (1922). S 23 1 INCOME TAX ACT (1922), S 21 


S 22 (3) — Scope and applicability Ste 1939 | 

Dig Col 662 COMMISSIC 
P AND U P t> BADUIDAS *. 

22Eir 3 * : * * 

S 23 

informing Income tax OMcer 

Where a notice under b 23 (2) was tssaedto the 
assessee when the original return nas filed a fresh notice I 
under b 23 (2) is not essential after the assc'see had | 


" — S 23 {_Z)~~(-onttniction and teope — Atstsfment \ 
under— -Duty of Income lax Ofieer to dttdote tuforma I 
Uan and mnUrial form ng tani of aueitmint—lmome ' 
tax OSieei — If ' Court ’* 


faith, nnder 5 23 (4) of the Act, and where the As i 
• n of the facts, ha> 

ejjy 60 wade the 
' . f the order of the 

e appeal is nut an 
• not 'disposed of ' 

I the appeal Hence there can be no question of law 
I referable to the High Court under sub S. (2) or *ob- 
!S (3)of& 66 {CoUiiter and Bilfioi, JJ^ SlIEO 

- •• '’''MMSSSiONER OF IbCOMElAX U P 

AI;B 1940 All 630 
■ —Assessment antler— -Ss 66 (2) and 
See Income tax act ss 66 (2) (3) 

1940 OWN 514 

- S 2i—Attei/ee Aattnc lunnestm Bcmhay <crd 
Bang’Joa^Aisesjment in 1937-1938 — fati »« Rangoon 
imncei— -Claim to set off— Rangoon rearing to tipart 
of Brttnh India af tr 31r/ March, 1937—// deprives 


may form a }iist opinion on the fairness of the assess 


Kanguun was noi pan oi axiusu n uia lui iu>. r 
of assessment for that year and therefore only the in 
I r ^ ^ V • 4 f wwd 


I im 
and 
lOuS 

I'lOUS 


"loethod” has to be given a broad and rea^nahle con-| . gg 21 and 2Z{Z)—Appiieahhty and construe 
Btrnction {.DaviiJC arnl Weston /) COMMIS^ j Business resulting in ton — Succession to— Right 


cxtiCf I apply (o him as regards the business which isassesseu 

Where an assessment has been made, not fn form ^Beaumont, C J ant Mania /) David ^^ASSOC^ St 
only tait In fact not ostensibly but aciwattj and (n good CO , I*TD , /« rv XZi.B (1910)500 ..87“ 
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INCOME TAX ACT (1922) S 24 I 

188IC 706“1SEB 19 = 42BomJ.R 120= 
1940ITB 7=AIB 19lOBom 169 
■3 24— Set'oH in respect of los ea In runninK i 
ricins stabli* — If can be cUimeJ Sf* INCOMS-IAX : 
ACT.SS 6(VI)AND 24 I 

1940 AWE (HC I-**' 

3 24 (1)— Firm of parineis doing 
shares— Stock of shares alvrajs valued at 
lution of firm at end of account ng 
allotted to paitner' at market value prevat • 
of dissolution— DiRerence if can be claimed as loss S/e 
1939 Dig, Col 663 ClIOUTHMAL GOLSPClltSD, /« 
ft 18710 722 = 12 EC 607 

3 26 (2)— Construction and scope— Succession— 
As'essment to income— A»«e*'*e—\\ ho is S/t Income 
TAX ACT, Ss 24 AND 26 (2) 1940 1 T E 7 

— — • S 20(2) — Faeti giting rut te (tHs/fa/nlial 
fUfilicn tukether tk/rt tt' luecesuen’ mIAim meaning a/ 
S 26 12/— /f a ft eilien ef lav. 

The proper legal effect of a proved fact is essentially 
a question of law ^^b«never the facta 'o > 


INCOME TAX ACT (1922) 8 27 
: not warrant the Inference that a separate business was 
I earned on at each place inasmuch as the amount or 
capital ’at each place was not fixed but varied from 
lime to lime and the credit and debit of interest were 
merely book transactions The arrangements having 


19401TB 631^AI.B 1940 Bass 281 (SB) 
S 26 A asd Er 2 aod Z— State — Cemphanc/—- 
Applieatian tor regttiration ef firm~Validity—Condf 
Item — Parlnerehip for fixed term—ffo prottston for 
renewal—Absence of fresh insIrumtnl—Appltealion for 
regtstrahOH ttgred by eleri and unaeeompamed 6y 
' terhfitate of partner to show that eonsttlu/ion affirm 
' uat unaltered — Palidily 

The assessees were a firm of merchants carrying on 
bu ine«s in Bezwada 1 he partnership was registered 
nnder the Income lav Act and wa« entered info fora 


A L V R I FIRM 1940ITR 631- 

AIE 19 . . 

S 28 (2)— ' *acc«S'ion’ — * • 

of agency business in motor c 
another —Transferee — • 
juslifiM— Principles See 1939 Uii 
<iONEROF Income TAX, Bomb • • . • 

LO.LTD ILB (19lO)Eai e->!efio ea,>= 

12 B 8 260 I 

- ■ 8 2Z(2y~ IbA/n ean a ferton be taid to Aate\ 

'iueertdtd under ' 

In order that a person should be held to have • ,, , 

ed'wiihinthe meaning of S 26 (2) It is • • • ■ 

that the person <ucceeding should have succt • • • . , 

predece»«of In carrying on the business as a whole A | bvacemScate iicned Lv 
Hindu un • • ' • * .1 

ALA’. 

monev-len s'. • •• •• 

and Myitk ■ ■ ■ ««. 

Devakolta ■ j 

includ ng ihe year 1936 37 the Incon e tf the family was 
as'essrd la Income tax as a H rdu undivided fan ily In 
Madras Following upen the separalicn of Ilurma fiom 
India the Income of ihe fam ly in Fuima that Isfrvm 


petiodonii — 8— IW) Onh — II — IVJ/.ihe assessees 


onregutered firm 

//eld (!) that the pvnner>hip not having been 
renewed by a written insireTneni there waanein<tra 
»_ , I V w. Cleaning of R 2 of the 

.1 • . ‘ applica ion itgned not 

• • • clerk, wai inval d | (3) 

•• • • •• was not accompanied 

me of Ihe partner! ; and (4) 
‘r wai Javiified In refaiing 
(IxatA C y, A/ttbtU and 
, //) toaiMissiosER or 

KRlSilbAMUTIIY 

2940 2 T.E 121 


*»■ S '2Z ^—Afthealum under — Cmuinene/i at 
partneritip—ff earn be gent into— Finding— fnter- 
ferrmee by IligA Ceurt 

\ i-.y. I 


e 1 arts roade by i‘-e bead t 


•lentle J) If Arts ACDVL r 4.0MUt<*inNFR Or 
IWCOMETAX C !• lilt (1910 Nag £W- 

1S7ZC eiO-12B^’ £’'I-1910NI.^ 27- 
AXB 19l0Nac.ll9 

Ss 27acde«(2) VlAiZy—Fxiiten eef /vT 

e tnf eeui/nniiim mtxuiag ef S 22— Fiferrm e under 
S W (2}er (3) if rrmpetemt 

■rt.. — M — av^v. >1 cvwe ba’* ce bad ivre asfi 
■ of*: r; <ft‘eAct is 

a • and t3 ft'cretxe w ib 

. (CA 

• • ' o «TTAJ r cev) 

■ ■ P. 

AXE 1910 



716 


7*5 


THE YEARLY DIGEST, 1940 


INCOME*rAS ACr (1922) S 30 

S 30 — /issestmtnt tmder S 23 (4) wrongly 

trtated at tmitr S 23 (y^Apptal—Tttt to dtUrmini 


INCOME-TAX ACT (1922). S 34. 

— — S S3 — ‘Prtjudtaal* — Mtamitg of— if hat tie 
same meaning at m S 66(2} 


the section under »hich an a • ■ ■ 

t'rongly said to have bPen made 

appeal lies The assessee aid n 

the Income tax Act inasmuch a 

his income at all He gave . 

amount of bis business m b>hs f 

^Demands for books of account 

grounds, and finally the Income tax Officer tvas compel | 
ed to assess the income on a perceniage basis of the i- 
amount of the bille gi\en ^ r • < 

return of income The 
treated this assessment a 
Income tax Act 


St—Conj/ruetiOH — ' Eseafed attetsmoii' — 


BAYS' BASSANTRaM CHHaTOMaL. 

ILB (1940) E 

S SO (1)— Right of appeal— De 

before Income tax 09icer if a pie>requi 
Dig , Col 666 ANAND KUNWAR v 
OF Income TAX IbLncIs i 

1940 ITB 126 •= A IB 1910Ondh62 | 
— — (as atBeaded la 1933) B Z^{\y~Seept^Ordtr 

refusing to regstler firm made pner to amendment 
—Appeal-Competency 

No appeal would lie against an order refusng to 
register a firm made prior to thr ~ •*— -* 
Income-tax Act by Act X'^IH cf 
a right of appeal subseduent or ' 

(Zlit/r, JC and tt’ette” /) 

INCOMBTAX Bombay f Gang* . 

ACO 1910 ITB 421=A ■ 

- - .-3 31— App leability— Rejection of appeal 
Assistant Commissioner, after finding that assessment 
tinder S 23 f4) was proper Jr/ IvCOME TAX ACT, 


- - — [y^J me 

the words if for 
" were wide enough 
in the case and a 
freSh assessment could therefore be made tinder S 34 
(3) that the payments in question weie made out of 
the income which the executors received from the estate 
and could therefore be assessed to tax in the hands of 
the executors 

JVoumAlt ,/ — The word ''as«essment" in S 34 is 
' ' ment, but 

cannot be 

. Jiralent to 

■ and JVaunt 

, * ' ■ • ' In ro 

! . ■ ■ ' cal 320 

1 —^3 Si~Ccnttruc/ien— Procedure Under— Preli~ 
miuary taymry tefore tune of notice toaitetree—If 


fl < 

«i« ■ ■ H M 


burden of 
lies on the 
information 
income has 



INDIAN DECISIONS 


718 


717 

INCOME-TAX ACT (1922), S 34 INCOME TAX ACT (1922) S. 66 

Central PROVINCES and United Provinces jiDiooLR 697=1910UWN 1263=7SE 105= 
1940IT^ 243 1 62LW 685=AIB 1940 P 0 183 = 

' 5 Zi— Initiation cf prcceeiingi UHdtr—Pr$9r\ (1910) 2 M L J 851 (P O ) 

^ V » » * , * . I _ q c«_c » -< ! It onfers exemp 

• ■ hg Col 669 

: ■■ ■ • . ■ ■ 186IC 7= 

« ■ ■ ■ 12 EM 682 

■ ' urn— Certified 

■ enf. SoeEVI 

• " r 267(FB) 

< u “ , ' by partner of 

believing that the as'essee's profits have /or some reason I firm before Income lax Officer— Certified copy of — 
escaped assess) ent or have b—n as'e&sed at too low a I Admissitolity h evidence Sot 1939 Dig Col 669 

■ .... . . K 1940 jiaa 208 

I ■ ■ . t R 25 — Actuarial 

. ■ . • 39 Dig . Col 669 

■ . •• AN BENGAL v 

• • * . 9)Kar(PO)81S 

* ■ ■ • —Centra! Board of 

■..••= of ,S-«1039 Dig. 

■ ■ ' * * OMETAX BOMBAV 

-S 41— Applicabiliij— Manager appointed by » Indian RpLtEF AND Benefit Insurance Co 


Coart" Sre 1939 Die . Col 668 KtSHARPEO U-TD 
CSMMRIA t Co IMJ'SIONXR OF JNCOMCTAX.I 
BnvOJlL '* •• rors'nn.- I 


SS 43(1)8 

* 1 /i» a tu 7I trrn 
•ff nt — 1/tin nt 
•f liinV out id 
within I r I I Indn 
•ame per I h 


9IC 184-13 ES 24 
0 iXl—Notiliestion No 11, dtUd 4 4 1936 


Lriii‘h Indn and B a bank [ard not those in force duimg the year the income 


61At pb 


19401 TU 467 

8 C4— Scope and object of— Local Jurisdiction 

as --»» Su INCOME TAX ACT «S 5 AND M 

19401TR 139=42 EoinI.B 414 
— 3 Cfi—Btfert tet toffis^ Coutt u titr-^ruHt 
t of fht Court 

1 I II fi cti I of the II gh Court m cases referred to It 
y rS t j of U " Income tax Act IS advi cry only and 

1 L J (o > on ii.erinf> and ans vering tl e actual Ques 
tloH ' I to It {Lord /attire Luxmoore) 
P C\T1 \ N \l WAN BH INJ DLO t COAIiirSlONFR 
in II f\ I “iO 

IftfTCl 1”EPCC3 lotOrv/KTTO 
1 toil" J35 = 1910MV/N 955^ 
V C r ' ■■ “-BI I ClPatXT 86D<^ 

SEBniU * n ^I^-IO wr (PC)122=‘ 
i 1 1 1 40 0 A PCS" 

i 1 1 c r 're 
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niOOMi:-TAXACI(19Z2).a 30 

■- S so — Atsettmini undtr S 23 (4) wroHily \ 

treated at under S 23 {3'}—Appeal-^Teet la deternune ' 


INCOME-TAX ACT (1922), S 84 
— — S S3— ' PrejudieiC‘t*^Meamrtg ef-^Jf iat t/ie 
tame meaning Di in S CA{2) 


grounds, and finally the Income tax Offii.er wae compell 
ed to assess the mcotne cn a peiceniage basts of the 
amount of the bills given by the asse^see »n beu of a 
return of income The Income-tax Officer by muiake 
treated this assessment as one under S 33 (3) of the 
Income tax Act 

/deld, that the assessment clearly /ell under 
and therefore there «as no right of appeal 
JC and tfteilen, J'' COMMISSIONER Of J 
TAX, BOMBAY S> GaHGaRAM KaNHYALAL & 
191l)ITE 421 = AIB 1940 S 
.... . ,3 30 rtfunug registratia 

S 26 A-~4fiPeaI prior loamendnunt of 1953 
An order 
ing to regis 
September 

by the Amt ' ' 

A proceedii • 

from proce 

under b 26 A not betug made in a proceeding which le 
an essential part of another proceeding tn respect of 
which appeal was *pecifically provided by S 30 (1) was 
not appealable On that ground al'O (Dane, JC and 
if'eifM, /) Commissioner OF INCOME Tax bom 
SAV fr Bassantkam Chmatomai. 

ILB (1940) Ksr 299 

S so (1)— Ri 

before Income tax Off 
Dig , Col 666 ANa 
OF Income TAX 

1940 I . *. • 

——Cas amended la 1938) B 2<Hi}~Scope — Order 
rtfuiing to regiiter fittn made prtar to amendment 
—Appeal— Com feleney 

Ko appeal would lie against an order refusing to 
register a firm made prior (o th( 

Income tax Act by Act XVIII of 
a right of appeal <ubseqaent or 

JC and IVelten, J") ' 

Income TAX BOMBtY*- Gang* ■■ • • ■ 

&CO 1940 ITB 421 *>A i • 

— ——3 31— App icabit ty— Rejection of appeal by i 
Assistant Commissioner, after finding that tMiaent ' 
tinder S 23(4) was proper INCOME TAX ACT, 
Ss 23 (4) 30. 31 AND 06(2) AND (3) 

AIB 1940 All 630 

— “S 2Z—Pmiatrsef revision— If ean ie exeraied\ 
agun a second time m respect of tame order on different 


In respect of the same order In respect of other points 
which do not affect the previous one? {DahP Singh 
and Sole, JJ) NaNHE MAL JANKI NATIf f COM 
atlSSIONEKOFlNCOilETAX 1940 I TJt 4S7 


— — S S^—Conttruellan — 'Escaped essettmeni' — 
Pfeantng of— Income etotais'tsed to tax owing to mutaie 
•^Suhteguent proceedings sender S 3^—Jf /astified— 
Aiteiintenl"— Meaning of 

A te-tat(H- by hts will directed hts executors to make 


and assessed that sum to income tax on the ground that 
It had es-aped assessment in that year 

Held that it was ifflpo'Mble to say having regard to 
the plain words of the staiute that the income of 
Ra 39492did not escape asaessment m Iheyea* In 
question that amount was not asseued in 1933 by the 
Income tax Officer as he was onder a mistake which he 
■• • • ’ - 1935. (2J that the 

the words 1/ for 
' nere wide enough 
, tn the Case and a 

made under S 34 
were made out of 

the income which the executors received from the estate 
and could iherefore be assessed to tar in the hands of 
the executors 

NasimAlt /—The word “as'essment" in S 34 is 
ment, bat 
cannot be 
iwalent to 

.■ Inre 

■ . ■, ) Oal 620 

- —— 3 Zk— Construction — Procedure under— Preli- 
minary tnyutry before issue of notice toaseetsee—lf 
neeeisary 

Under S 34 of the Income tax Act the burden of 

showing that mcome has escaped assessment hes on the 
Income-tax Officer But ff be receives information 
•• thit income his 
■ justified In »« 

• -a chance to be 

• not before the 

• inquiry which IS 

started as a consequence of the notice being served The 
eeciion does not require a preliminary Inquiry before Ihe 
notice Is served (Stone C J and Pose y)llajl ALl 
MAHOMED V COSfhfiSSlONER OF INCOME TAN, 
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INCOME-TAX ACT (1922). S. 84. .INCOME-TAX ACT (1922), S. fiC. 

CE.NTRAL PROVINCES AND UNITED PROVINCES. [IfllOOLE 697»1910 M W.N. 1263«7 B E 106 = 
^ 1940IT.E 243.j E2L W. 685=AI.E. 1940 P.O 183 = 

Inc • ■ ^ ^ ^ ■ • . • 


*939 Dig, Col. 669 


.B. 1940 Mad. 308. 

R 25 — “Actuarial 
J9 Dig, Col 669 
tx, Bengal v 


— 5 41— AppllcabilU)— 'Manager appcunied by)*' I**DIAN RELIEF AND 

Court*'. St* 1939 Dig , Col 668 KESHaROEO U-TD. 

CHAMRIA » CO'IMl*SlOVER OF •'••v » « <*a /.> .r . t 

BENGAL. ILR (1939)Kar .' • 

i2BQmLB.129-21 


9) Sar.(F 0)813 
-Central Board of 
of. Stg 1039 Dig. 
■ OME TAX, BOBIBAY 

Benefit insurance Co , 
189 I C 184=13 B 8 24 


'3a 42 (1) aod 43— eennr 
4$M !» eetual traasafUent m tnttlioH—I 
'At*"t’—M«iiiiHt of 

A a bink outside " ' - ' • 

aeltfaln British India 
«ame person Both < 
which transacted basi . m. . u ^ , 

and other places A 
bank. The transaciic 
were, hoaever, negoti 
branches of the ban! 



eed be 
L and 
>MBAY 


1940 ITB 467. 
• —Scope and object of— Local juri'diction 
Ere Income-tax act, ss S and 64 

1940 I T.B 139 = 42 Bom LB. 414. 


ehow that the A bank had a bo«ii)ess connection In Bn- I S Reference tn ffigk Court under— Fune 

tish India In relation to actual transactions in question I ^ ^ ^ » j. 



' U> \2) of tee 
to ajpear and 

■ llyto represent 

■ the’ 

■ ppeared 



719 THE YEARLY DIGEST, 1940 720 

WTCOME-TASACT (1022).S 66. . I INCOME-TAX ACT (1022), S. 66. 

- - ' ' ' — I tax, ijombay V . Indian Relief and benefit 

• INSURANCE Co , Ltd. 189 ic 184= is ns 21 

• — S 66(2 ) — Queslicn of law ard quesiion of fact 

ii-jttiiug viic dpidicHiion uiiuer .5 ou \,i) was lorwataed j ^Jf'AelAir atittiu it carrying on iiuiiitsi and wktfhtr 
to Ihe pletder and received by the latter w\ ht tt ngkllyasseufd at a parlUular figurt^Ftndmg 
13-— 10~1939 On 1—11—1939 the pleader applied tf Cotitmistie>ier~~lnUrfireiiee by IhgA Court. 
to the Commissioner to withdraw the application under) The question whether an assesseeiscarry.ngonbusi- 
S. 66 (2) and asking for ‘ ' of fact on whuh the High 

Ks 100. A refund voucher • • silh the finding of the Income* 

and sent tcKhe pleader^ «ft < . ^hefe the CommisMoner has 

I '"’""*" .. .u 4. .ai.» t..-. the a''-eS'ee is caiijing on 

bii<ine<s, and there is evidence on which that 
tiAding can he justified, (he High Court must accept 
It and mil not coti'tder whether it is tight. Bot the 
under b oo (2) ft was round that the assessee knew f question Hbether the asses'ee has been properly a* e*sed 
about the reduction of the assessment and the with* ata parlicolar figure is laigeJy a queMioii of law. Where 
drawal of the petition under S 66(2) at the time her the nfaole transaction consiiiuling the carrying on of 
pleader agreed to withdraw the petition buwne<s is notsct complete, it cannot be said on the 

L - , .akalat — ' 

ed to 
was 
have , 

' ‘ itriee, 

‘ 3F Income jthe profits arises when the veniure comes to an tnd. 

Its 482 I Bot where the tranraciion as s whole IS not complete, it 
— Ss. 66 (2) and (3) and 23 (4)-'44rrr«i»rwr | isfot possible for iheCourt to ray whether there is any 
HnitrS 23(4)— d 66(2)«wd(3) tfapply | profit andif *o how much {Bfaimont.C J.and Kamat 

Where a»sessmenf IS made en (he as»e$$ee under S KU blopY./urv 179 




S 66 (2)— C«w/r 0/ rtflriuie^lf 

miliary dtpoiil. 

Preliminary deposit by the a‘-«e*«ee one 
forms part of the costs Incurred m i 


LUHSltiitUNtK Ot l^COMI:TAX. BOBIOAV S' 

Central popular Assurance co , ltd 

18610 790-12BS 208 

I 3 66 (,Z)--Quiitii>‘ of fJci to It dttiird on find~ 

iiigi of Comfniiiioiitr—Pi'Oiif rtqntrti of anttut 


efore there is no 
rder under S, 33 
of that Order 
. 66 (2) iDahp 

SiHgk and Salt, jj'i NANHEMaL JanKI NATH V. 
COMMISSIONER OF Income TaN. 1940 I T E 437. 
— — S BB (2)— Que'tion of (aw— Inferenre from 
facts— Question whether on facts found eocrety is a divl. 


Ltd p COMMts 


S 68 (2 ■ ■ ■ . . . " .. . . . 

Qu«Kon whether on facts found soaMjrls a i Set off against Rs ICO paid under R 66(2)— Right 
•nviding tocleiy on'ler 11 3l of the Rules under Act. 1 t's—IVoper order— Diirrelion ofCourt. AVe)9390ig., 
Jr/ IW Dig. Cot 671 COMMISSIONER Of INCOME 1 Col. 672 COMMISSIONER OI INCOME TAX, BOMBAT 
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INCOME-TAX ACT (1822), S 66 


There nas a further order in revision under S 33ofthe 
Act by the Commissioner acting tua motu The pleader 
agreed to a reduced figure and on 1 1 -10— 1939 an order 
re;ectiDg the appljcaljon under S 66(2) was /ornarded 
to the pleader and received by the latter on 
13—10—1939 On 1—11—1939 the pleader applied 
to the Commissioner ~ i.->- i- «.«•<.. 

S 66(2) and asking 
Ks 100 A refund VO 
and sent to-lhe pleads 
assessee The latter 

the pleader in wlthdraning ana sent back the refund 
voucher to the Commissioner, alleging that the pleader 
had no authority to compromise or nithdrav the petition 
under S 66(2) It was found that the asscssce IcDCrr 
about the reduction of the assessment and thctmth- 
tlrawal of the petition under S 66(2) at the time her 
pleader agreed to nilhdran the petition 

(hat the pleader was, under the vakalatnama, 
acting within his poners and was authorised to ~ ^ 
drair (he application and (hat the a<Lessee ttas . 
by the withdrawal and could not claim to have 
stated iOeriyiAiri, C J and Mukltritt, 
IlASKEN BvVMJ BIBI » COMMISSIONER OF INCOME 


INCOME-TAX ACT (1022), S 66 
TAX IJOMBAY t INDIAN ReUEF AND BENEFIT 
i INSURANCE CO. 1.1D 18310 181=13118 24 

— ~g {2)—Que:ticn cf law and gutstten of fact 
I aiiesset // tarr) on tnsmcf end v/Mfitr 

ht tt ngAtly assessed at a particular figure— Finding 
I of Commissioner— Interference by Htgh Court 

Tt « •“arryingon bu'i- 

ahich the High 
of the Income- 
)mini5‘ioner has 


IS carrying on 

1 LaMae<s, and there is evidence on which that 
I finding can be Justified, the High Court must accept 
I it and will not consider whether it is tight But the 
I qnestjon whether the a'«es'ee has been properly as e<sed 
I at a particular figure is largely a question of law Where 
the whole transaction constituting the carrying on of 
buMne«s IS not yet complete, it cannot be said on the 
I facts that the particular figure represent* profits of the 


TA’ 


F^NCOME I (hn profits arises when the venture comes to an tnd 


(4 

(2 

Sr 


66(3 )— t by High 


' • *• loner of Incon e taic rejects an 

* under S 33 of the Income-tax 

i It IS belated, no point of law 

payable by as9ea<ee— If limited or confined to amount | arises on that question withm the meaning of S 66 
deposited by him See J939Dg Col 671 COMMIS (2) It isamatterfor the discretion of IheCommissionw 


rOM3II«S|ONER“ OF INCOMCTAX KOAtBAV V \Sl>lgk anJ Sale / J ) NANHE MaL JANW NAIH^I 


mast estab ish either that the Commissioner had rics I 
direcie 1 himself on some question of law or that (here I 
was no sufficient evidence lo Justify hir fndinipf 
taunt yisugkam') PUNJAB COOFERATIVE 
ITD I COMMIS510X6R Of InCOMEIAX LAIIt 

52LW 926-lOlOITB ■ 
AIR lOlOPO 23C(PO) 

“ 3 CS (2W Que-tion «f law — Inference from 
Question whether on facts found society I« a 
dividlnesodery under i{ 31 of the Rules under Act 
Jeel93Jn,g Cot 67 1 COMillSSlONEP OF INCOME 


INSURANCECO Ltd 188 lo 202“lilts kjb 


— ■ gs 66 (2) aBd 6— Scope— ’ Fee ’ Co (s’*— 
I eference — Unsuceersful a«'cs'ee— Costs payable by— 
Setoff against Rs ICO paid under S 66(2)— Right 
t'>— Proper order— Discretion of Court 1939 Dig. 

Col 672 COM&tissiONER Of Income TAX. lOMBAT 
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INCOME TAX ACT (1822), 8 CQ 


IND & COL DIV JURIS ACT (1920). 8 I. 


; CEVTRM.rorULAR ASSURAVCaCO .Ltd 

I.L.R (1810) Ear 130-1&S 1 0, (SSS- 
12 R S 172 


3 (»Q (3J— Qu«iUon o( liit—SB/jmi or uatarana. 
~If incooie a« rent or capital—Deietminatton— Const 
deration* Stt INCOME tax ACT, Ss 11 AND 66 (3) 
1940P WN 702 

undtr 

far rnirw—Camp/ttuty 
ti—IfCml Court 

KEUEF AND ItESEFlT Insurance CO ltd I The High court when acting under the ponei* con 

18i 10 202- " ' . • 

— S 65 (2)— Scope— QaesiioT ol • " ■, 

whether a««es e« i* a dtsidtnR society o • ■ 

Income tai Kuirs. Stt 1939 Dig , Col , ■ , 

- I r« rn« a'trart therp 


I appluatiort under | 


■ S 66 (S>— Costs— Application to direct Commis 
•loner to state a case— Costs of— Rule as to Set 1939 
liiB.Cot 673 CENTRAL Talries Circuit r Com* 
MissiON'ER Of Income TAX Iiombas 

185 1 C 653-12EB 257 

S 6S (,3)— Question of lai—Vetsee under 

S IZ^^y—Foiturt to tomfly vnlh—Assestmt' t undtr \ 

S 23 (^'i—Afplieaiion ter rtftrti et ft ground that 
assessment shout J it under S 23 Q3)--Comptttmr 
Where thereis a failare by the assesses who basgot 
- • tree 

the 


TBAL PROVIDENT FUNDS SOCIETY LTD, 

188IC 716-13RS 3 
— — — E SI— Construction — ‘Dividing Society’— II 
covers dividing insurance society— Companies See 
l9u9Dg Col 6*6 COMMISSIONER or INCOME TAX 
CoMBAV « Central I opular INSubantf, Co . 
Ltd X86 I C 790= 12 R S 208 

' B 31 — Scope — If ultra tint See 1939 Dig , 
Col 676 Commissioner or Income TAX Bombay 
S' Indian Heliff AND Benefit insurance Co, 
Ltd 18910 181=13 ES 24, 


There IS no question of law and the Ii 
mi«siorer cannot be called upon tosia 
N 66 (3) of the Act (.Slant C J ana ■ 

Vu Mahomed f commissioner ot • 

Central Provinces AND UMTEoliu. i 

1910 I T B 243 

'S 66(2) and (3)— Question of law referable' 
luider, if ex sts— Reje tion of appeal not amountipg to an 
rrderunderS 31 Stt INCOMETAX ACT. 'S 23(4) 
30 31 AND 06 (2) AND (3) 

A LB 1910 All 530 


5 l—/uritdieli«n undtr— Parties to marnage 
laitrtadtugta Lahrrt—Mtft litingiu Bomiaf itf re 
and «• Umeof ft ilion for dnoret—Hu ianJ linngia 
£utere—Pelilifn tf tetfe in Enniiy A/»/l Court— 
P'atn ainit’ttilfS 2h under S \ (A')—Cen Srueliea 
The Indian and Colonial Diorce Jun-d ction Act 
■ « tjn British 

. • • ■ IS domicile 
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INJUNCTION 


INSOLVENCY 


soit in the High Court of Bombay for dissotution of 
TOarnage under the Indian and Colonial Divorce Juris 
diction Act of 1926 The parlies last resided together 
•within the appellate jurisdiction of the lahorelligb 
Court The respondent still lived theie but the pen 
tioner lived In Bombay at the time of the suit and for 
some time before 

//r/if, that the Bombay High Court had jurisdiction 
to try the suit and was bound to do so R 24 of the 
Rules made by ibe Secretary of Stae under S 1(4) of 
the Act must be construed as extending only to matters 
of procedure and not as affecting jurisdiction 
cy) P c Carroll i- C j Carroll 

42 Eom L B 1083 

INJUNCTION Ste aha C P CODE, O 39 
■ — —Grant of— Grounds— Land owned by Maho 
medans —Building of mosque and use as such- 
Objection to same by Hindus otining place of worship 
near by — Injunction restraining u«e of building as 
mosque— Legal ty of Sea 1939 Dig , Col 678 KhaJI 
dodda khaji Sahibs Nanjappa 185I 0 661= 
12 R M 653 

——Quia timet— a/ eteUon—Injunenen to 
mtraiH act threaUntHi $u/Mry ianpAt-^/ineienl and 
famaut tempie^Brepatal la imld new Untfile m 
Vteiitity ta attraet ttlrnmt iv iteeMtan—^uit far 
iHlwtetian—M-untai 
If an imminent th 
rights IS present ar 
cannot be denied f 
damage Is caused 
umet to prevent a co 
when the defendant t 

tight When there IS an imminent invasion oi toe piain 
ti&s right in the conteniplatian of the defendants it | 
cannot be said that a suit for an injunction i* premature 
ftia» ih* Huipn fn io nnriinn IS uciwarmried Thoo»h 


~ --Right ta — Non joinder of parties Suit to dtclare 
I deerer obtatned by defendantt 1/^3' under S 105 
I B T Aet, net binding— Prayer far injunction to 
restrmn defendants 1 and 2 front enforcing eertifeate 
I obtained by them m execution of that deeret— Death of 
defendant 3 pending suit—ffn heirs not brought 01 
record — Plaintiff's right to declaraticn and injunctian 
Plaintiff sued for a declaration that a decree obtained 
l^the landlords defendants 1 to 3 in a proceeding 
under S lOSoftheB T Act for enhancement of rent 
was not binding on her and for an injunction restraining 
defendants 1 and 2 from enforcing the certificate issued 
at their instance in execution of that decree The 
plaintiff alleged that the tenure was purchased by her 
some two years before those proceedings and that she 
sras fraudalentiy not made a party to them Defendant 
No 3 died some time after the in<litution of the suit 
The plaintiff did not bring hts heirs on the record and 
the result was that the suit abated against them 

/fz/i/, (r) that although the decree in the S I05ca'=e 
could not be set aside in the absence of defendant No 3 
or his heirs. It was rot necessary for the plaintiff to 
have Ihedecree set aside as she was not a party to the 
proceeding , (is) that the plaintiff could ask the Court 
to give her an injunction on the footing that the decree 
was not binding on her and that as the certificate was 
is<Ded at the instance of defendants Nos 1 and 2 only, 


18910 8S2-13RO 217=7101J 192- 
440WN 433-AIB ISiOOal 814 
— Pr/ir ta— opening dear in an^s houit— Inter’ 


his right to I 
• ore the idol 

ary pujans j 

• oiple which 

had become very famous for the supposed benignant and 
propitious influence of the idol installed there and 



I INSOLVENCY 

' See alsa (IJ PRESIOFNCV TOWNS INSOLVENCV ACT 

———AdjuJiealian ^-Conditions —Strut eomp! a ice 
I with statute 

I •- J„ Involves a 

to the partv 

. • Act should 

■ ic*(l upon a 

• ■ ) DAMMU 


^ injunction, 


■ . : opat 167 

See 1938 

■ < SifeORaO 

I . )Nag 626 

—Absence 0 / good faiih 



INDIAN DECISIONS. 


726 


725 

INSOLVENOY. 

Tte • • ^ . * 

fically ■ ■ . . • 

Itself ■ ■ , ■ ■ ■ . . 

Once < ■ ■ ■ • . 

of the entire a»«et» of the mfolveni'e property wbne\er 
it might be irrespective of the fact whether It b men 
tioned in the application or not (/fVu/ Qijctm, C^. 
and IVaZir.J) CA^CA RAM f. JacaT RaM 

T> T V T f. W.R 



INSTOAUCE ACT (1S38), S 107. 



Meaning. 


The phrase "civil commotion" as used In fire insur- 
ance poliaes means a stage between a not and ci\il 
war. It has been defined to mean an Insurieclion of 


185 1( * 

* ' Fraudulent grtferenee~/ntehent taefamng 
loan mth fermitnen »f OPietal Atngntt and aulioniing 
■ereJiter t» ealltet part ef fnt lalary from empteyer every 
month—Offitial Atugnee permitting ereJitor to 
eollect talary—Effeet at—If laluntary payment— 
JligAt to recover baei 


I AJ.E I9i0 PC 199 (PC) 

I Life iniuranee—Miirepreienlaiien in propoiat— 

' Deetarahon ai ta truth cf itatementt maJe—Centract 
to hteeme totd, if ilalemint found to he untrue— Effect 
Where the declaration of the a<suted together with 
the proposal aie made the ba^is of ibe contract between 


from the creditor the payrrenis received by him on the 
{round that the payments amount to an undue prefer 
ence of one creditor {.Semayya y} Official | 
ASSiGh " • • 

OPERA •• 


1940AWB (00) 74-18BIO 793- 
1910O1.B 62-1940OA 152-1940 0 WIT 149- 
AXR 1910 Oudh 212 


over Oi • • ■ 

aside— Afaintainaiilily —CendHtoni —Jrregulanty er\X)e»th of assored—Amouni of policj— Right to— If 
inadequacy of pnee—Sufietency j assets of deceased assured See j939 Dig , Col 681 

An ordinary Civil Court has no power Of control over 1 LAkSHMJ KUTTV KetIILaMA v ViSHNU NAMBlSAb 
•’ ....-1 1B5IO 175-12EM 622. 

*• / :*• ••• • /OF1938) S 7(3)aD<i(7)— 

■ ’ • • Act— Appropriation according 



—Policy of I molvcncy latv 


s Act IS simply a general pro'i 
• secuiiiie* already deposited 

’ purpose of being used as depo- 

' 'provision as to Valuation being 
purely a qae;tion ot machinery. Alihougb there is no 
I specific proviMon stating that deposits already made and 


price— Rights of parties See 1939 Dig , CoT 680 
Kaushal Pal SihCH r, Jwala Hank, Acra. 

1940 BD 4A 

INSUBANCE— Arrr insurance— O hms of proof— 
—Agreement heluecn parlies 

In fire insurance as a matter of agreement between 
patties the onus of proof of any particular fact or of its 
non-<ai»iencemay be placed on either paityin accor- I 
dance with the agreement made between them. (1920) 1 


' IBb'j ’o 428 = 12 E!A*r392^=1940lBS~o'l. 

5 Wl— Allegations amounting to offences under 
Mk Companies AA and Insurance A t—Presecuhon 
under former At t— Propriety. 

Where the allegations made against the manager of 
an Insarance Company amount to o9en-es under loth 
the Companies Aa and the Insurance Act, itwo-rld be 
ttifliog srtib the law to prosecute bim under the Com 
' panics Ac* Instead of under tie Insurance Act. T 
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INSUEANOE ACT (1938), S 107 
prosecutton under the Companies Act should be confined 
to matters nhicb are ofiences only under that Act 
{.Htnd<rs»n and Akram, JJ) SUrEKDKA NaTII 
bARKAkf KALIPADaDaS 

ILB fl910)lCal 67o» 188 1 0 537= 
13EO 14=41 CrLJ 625=1940Comp C 141= 
44 OWN 454-Aia 1940Cal 232 

S 107—/’"’ ' - 

S 4l(2)-Jd«rr; 

S 307 of the Ir 

the Advo^ate'Geni. ui u a 1 u a pto-tki.uiiuii luuiU 
be cEarted against an insurer or any director manager 
or other officer of an insurer for any offence under the 
Act The section is not confined to a pios«cQtion under 
S 41 (2) of the Act Thevsords 'ivho is liable under 
‘ub S C2)ofS 41’ in the section qualify the nords 
any person', otherwise the nords no proceedings 
under this Act nould have no real meaning (///A/rryKO 
and Airnm, JJ) bURENURA NATH SaRKaH r 
Kalipada Das Ui- 

188IC 637 = 13EC 

1910 Coop 0 *• . ■ • 

■' -S 110~-Afifetitt nndtr~i rvttaurf 

Appeals under S 110 of the Insurance Act maybe 
made by petiiiona netting out the oblections imaiim in a 
Biann ' ‘ * 

rtm 

b«fl/wci) c p (ODL, s 34 

(2 ) Contract Acr Ss 73 and 74 

( 3 ) interest Aor 

“ "ff'/r/i eeii/J not it d trttd 
No gum could be decreed as interest if it wasne hci 
within the contra t nor was it interest by 
damages and nur teas it specifically provide 
statute (Zia ul ffattn and Uamillati JJ) 

Theatres ltd » nar^vavDas 

IS Luck 6S0 = 187IC 819-12BC 

1940 OWN 395-1910 OA OvU- 
1910 0 LR 261-1940 A WR (CC )iei- 
A I R 1910 Oudh 257 
INTEREST ACT (XXXlI or 1839) S 
tihly— Month! j altatuamt of 'gutara' pa\ailt undtr 
tomfromite 

A monibly maintenance or allowance of 'gueata’iiiadc 
paya' e under a co npromise in a suit comes vulbln tbe 
scope of S 1 of the Interest Act and hence it nould be 
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j IHTEEPEETATION OP STATOTES. 

I L4I.P DurGa PRASAD 188IC 184 = l2EO 421= 

[ 1940 OWN 681=1910 O A 612= 

I 1940 O 328 = 1910 A W B (C C ) 267= 
AIB 1910 Oulb 308 
— -Proviso— Right to interest — Inam grant— 
I Grantee given right to collect land revenue — Kightto 
1 sde for ' — " * 


KtJhOJ* 

INTEBNATIONAli hAJ^—^Jurtsdietion of Canrts— 
Aiseni famgntTt 

It is a well settled rule of international la tv that Courts 
cannot by their judgments bind absent foreigners nho 
have not submitted to their jurisd ciion, and can only 
exercise lurisdiction over persons ivho are nuhin the 
irmtorial !••»>«« /\rtk»r< ' r^iiciton and therefore a 
ained against an absent 
Ahete the defendant at 
the suit IS as neither a 
intry in nhtch the judg 
ment was otxainecf A decree passed against an absent 
foreigner is valid only so far as the same i« made opera 
tite by local Ligislatore nitbin the country of the forntn 
its of that 
spite ol the 
iSf themed 
ARKA^tVAIt 

lUAl 18710 19 

IlNTEBPIiEXATION OP STATUTES — tm 

*P 
I 


1910OLB 237=1910OWN 425= 
A 1910 Oudh 305 
— S \—lnleresl— i oard cf—fnltr/ll prior to 


. —AdJihoa or inilrattton of toerdi^Jitthfiealioit 
I One of the elementary rules of construction of statutes 
IS that nothing is to be added to or to be taken away 
j from a statute unless there are adequate grounds to 
I justify the inference that a legislature intended >ome 
I thing which It omitted to express {CoUnter an I 
'.Baipai.JJ) RAM Chandra r RamIal 
I 1910 A WB (HO ) 470 = 1940AL J 744= 

j ALB 1940 All 600 

cals— Effect on See 
(1934 AS amend 
1910 B D 116 
>seiitial3 See 1939 
UMCIPAL BOARD 
„ * B (1939) All 770 

— Clear iaaguage~Dulp of Co irt . 

\lhen the words of a MalQle are clear, it is not will m 
the proiiRCC of a Court, simply vrith a Mew to avoid 
apparent anotnalie* to put such an interpretation on Ihe 


A Court p35<in£ a decree lor money lent in a case of Cl tar language^Duly of Courts 

an InadmuiiMe promissory note cannot allow inicrestj It fs not within the province of Courts of law to 
far a period prior 10 the suit under S 1 of the Interest ( depart from the natural and ordinary meaning of the 
Act when theic was no dem.nil of payment made at | words used when those words are capable of one and 
any tin e before the Suit {^Rodha Krishna J) BaBU only One Interpretation {/that Ahmad end I'erma, 
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WrESPRETA.TIO't OF 8TATOTE3 
y/) RAMJITAN PaSOEV t SOMISIIWARI PRASaD 
1910 OA 1178-1010 A WR (11 0 )593 
Directory or mandatotj— Test— Section »ordnl 
imperainelj— Act in disregard of— If void St* 1939 
Dig, Col 637 Manicka\as\j,a ThEVAR f liiidam 
eARAMnilAI 18910 820-13RM 836" 

1910MWN 62-AIB 1010 Mad 185- 
(1010) 1MI.J 20 
Dj*y of Coart— Eiponnding of Act St* 1939 
Dig , Col 687 SECRETARY OF STATE » ARUNA 
CHALAM MUD^EIaR 189 lO 228-13 B,M 210 
— Djty of Court— I lain provision of la* St* 
1939 Dg Col 687 AllIvdja Kajlwavmen s 
Benefit FuvD, Ltd r Ramchand 186 Ic 214- 
12 R.K. 194 

—Duty *f Court— R*ftrinc* to tattt on tokttk 
Stoiu't tt battJ—Oesirahilily 

It IS desirable to constra^ statutory provisions accord- 
ing to their tenor, (f possible withoi 
reported ca<es on which the statalir • 

thought to be baved {Pom inJgt J) 

NATH V BOSEBEHARY * * 

Duty of Court—Stelioni of toot 
ton be eentraJtilory 

In one and the same enactment one section is not ei 
pKted to be diametncally opposed to the other 
lloaever nnhappily worded may a statute appear.it is 
thedaty of the Courts applying the same toputthe 


INTERPRETATION OF STATUTES 
SOBS to lead to that lesalt {Cni/r /) PREyfALAUAl 
r FRIVA KUMARl 1910NLJ 405- 

a;IR 1010 Nag 400 
■ Fiscal Acts — Statutory rules— Roles of construe 
tion See 1939 Dg, Col 683 COMMISSIONFR OF 
iNCOAiETAX Bombay f Central I opular assur- 
ANCECo ltd I 8CIC 70O-12RS 208 

Fiscal Act— Siiict construction— Construction in 
favour of Subject 1939 Dig , Col 688 AIewa 
Ramo Municipal Board Muttra 

IX B (1939) All 770 
' -General and specific proii ion«— Exclusion of 
general by specific proviMon See 1939 Dig , Col 688 
hMRlOHARvMAHADEO V CODULAL JETHMAL 

JI.B (19393 Bom 721-18610 609- 
12RB S43-AIR 1910 Bom 20 
General and jfectal proimon m eonflicl tt-ilb 


iiAnAMii i> i. ire.KUH jiriaL e^*- 

1910PWN 621-6CutLT 43 = 
21 Pat LT 614-AIB 1940 Pat 877 
- ' General frtnctplet 

Per U amt! ton /—There is nopresotnpiion that wliei 


Explanations in an Act can explain but cannot expand I 
the provisions of the Act {_Stone C 1 nut Clartf /3i 
RADKAKISAN jAIRtSAN V MU 
KHANDWA ■ 

'Explanation to section < ' 


—Referenee to— Context and ttheme of the At— Kelt 
vetney 


Even if the phraseology gave rise to doubt the benefit 
of that doubt would have to be given 10 the sublect 
rather than to the Slate In dealing with a fiscal Act 
Even If any other position might seem to be more logical 
>or reasonable the words of the statute cannot be twisted 


IXK llUlUtBom b3-3i LJ (IIU |2b- 
286IC 817-12BB 379-42BomXB 10- 
1939ZTB 670-AIB 1910 Bom 6S (FB) 

}lardslnp~Rtln'<inc\ 

If the language of a statute is clear the Court 
IS not concerned with the riuesUon of possible 
hardship that may result from enforcing that 
statute (/?am tail, J ) Diamond Tobacco Co 
V Habi Ram ^fmAL 41 P L R 

— Ilaimoi Iru. om Iruction See 1933 Di» 

823 KAsrTRSSAUr \n»niJ 

IX B (1910) 
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inteRphetation of statutes 

— ■ - natmoniocs conslraction — DiSerent stalntes 
1939 Dg, Col 63 Me^aRam f MUNICIPAL 
BOARD MUTTRA LLB (1939) All 770 

— ’Ihitorv oftnacimsnt — Referenet t»~ReriniMii 
illy 

The words of an enactment must be tead intbcir 


INTEEFSBTATION OF STATUTES. 

Machni Khan IEE (l9iO)An 456' 

18810 B8e = 13EA J35< 

SFE J (HC ) 83 = 1940 ALJ 274 = 
1940 A WE (HO) 208 = 
AJE 1940 All 272 (FB) 

• — -Matktntry provtstont 


i--- I., a lu tue (.uotfAry 


laleat fiettus ouam tfregt 


(fji't Com 


^roMViissloNPBO. iKrnV.^i.t ^ *** I “ 154.I9(I)0WN 531-1910OA677- 

, COMMISSIONER OF IhCOME TAX 1940 I T E 442-62 I. W 234 - 44 O W N 929- 

e32-12RA M4 ( AIE 1940^ 0 124-(1940>2MI.3 577CEG) 

■ • , —‘ManJatery tnatlmtnts~If directory or ohltga^ 

a „ - - Mt*. - 4 WV 4 4 i«A Ai .1 «tiim uiucis in I »e question whether mandatory enactments ooght to 

many respects from the Indian Act f C / I ** “'**'"“*‘^ “=* obligatory depends 

F.i 2 lAtioniManiharLa t *. v 41 t of the statute to be 

• epon which a Court 
>ns are directory or 

. tention of the Legisla 

• • • * of the word "ahaff^ 

i - •lalerfretaint Aet—lt tiMet ttway r;r/ar(rr/{ ^oes not itece sarily imply that a particular provision i» 

/ imperative The disimciion between staiotes creating 
If an act is merely interpretat »e iornvtn*^ fA» |K# 1 k > - • 

purpose of settling titles, t 
existmg rights It merely de 
the legislature the law has alw 
be deemed to have been fi 
RAMSARANtr SeTK BAtKie 
ILB (1940) Nag 


Fail Ail an/ Slamhar l.a 

ihCOMETAX Bihar a 

KaMaKSHa NaRAIN SlNI 

1S40ITBS63 ' 


' ““ /urndieiioit of Civil 

It IS settled law that the eaclasion of the |ori<diclion 
of the Civil Coarts ts not to be readily Inferred, but that 
such exclusion must either be explicitly exp e»sed or 
clearly implied It is also well settled that even i( lutis 
diction Is so excluded the Civil Courts have jurisdiciion 
to examine into cases where the provisions of the Act 
have not been complied with 
has not acted in conform 
principles of Judicial piocec 
The bECRETARv OF ^tate “ ■ 

67IA.222-I' 

188 tC 231=1940 K* '• 

710L-J 676 = 6BB 

42B0mLB . 

13 E3 * 

1940 A W E fO O 

AXE 1940PO 105=(r ■ • 

■Jurisdiction of Cinl 

Creating special powers and prcvidinc Special remed)— 
Remedy of suit-— Bar of Set 1939 Dig . Col tWO I 
bUBBATVAt- TIUPPAREDOI 188 t-O 20O= | 


Ail. 4 

—iltorfinol notei'^Rtfermt! to 



IhbiU 44h=l^EB SJb 
—^Metningvf wrdt clear—inlenlion — Kelnaney 
When the meaning of the words is plain, it Is not the 


- •Pttiity «f « ■ 

Tt kei tat ie held tabe u * 

In construing statutes " 

borne In mind la ihait .... .. 

of the legality of a statute A statute should not be I Sttahv FATEH MAHOMED p FMPgROR 
held to be unconstitutional or ultra ttrer unless h is 1 A I.E 1940 Sind 07 

Clearly repugnant lothe constitution Courts '■* ' j . , . . . 

have a leaning towards hold ng an enactment ■ 

M’r’/r rather than ultra tdrei (if^l Akmad, A 
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INTEErEETATION OF STATUTES 
M^NUFAcrruRiso& CALICO Co Ltd 

ILB (n39) Bom 701-;86IG 453‘°19B,B Sll 
' i feantng of aords—iyords not to be added 
or ignored 

It IS a fundamental principle of 
that ordinaril> ^^o^ds should not be 
statute It is also a fundamental p 
ordinarily iiords used by the ^gislaiuie uic nui 
to be ignored No ' * 

ment ought to be 

used should if pos ' ... 

IS only svhen there ' 

inconsistency that t • , ■ 

IS to be applied (N C. /fitter and Alahantad 
Akratr, JJ.) GutrosATiON op CALCxrrrA t» P»o- i 
MVCE OF BEhCAt. IX R. (1940) 1 Cat 168=1 
189 IC 717=13 RC. 107=44 CWN. 16S= 
A.I R 1940 Caf 47. 
— — Ob]ei.t of Act — Relevancy in construing section 
.See Bombay ABKARi ACT, S 14 13 

42 BomEB 669 (FB ) 

——OSjret ef ieenlalr9H—/mltrfrtlaliom, in rAe iifAl 
ef—tVAtn firiHttuHe 


18 B M 291 I 

■ 'Ptnel ttaluU Sint/ eeinirutUen—Steft ef\ 
ruU I 

One has no doobi 
statote MTiclIy Bui • ■ 

section ot a penal S(a< r 
interpreiaiion, the 

inlerpietation becaost * 

the nataral meaning i * 

BraunJ, J) 9 AN B ■ 

KAL Side High Court 1910 Bang li- \ 
187IC 754-12BE. S5t- I 
4lCrLJ 615-AT.B 1910 Bang 101 1 


I I -Plain /fitentiOM — Aicerlanimcnt 

—Mode 

Where the language of a statute is plain in 
Itself, it IS not op^n to the interpreter to add to 
It or to deduct from it or even to consider 
whether the rule is likely to create hardships in 
particular cases if it be read in its ordinary 
sense The words of the enactment 
be considered to see the intention « 
given (TAomar, C / , Zta~til Hatat 
nett JJ ) Mahapzo Prasad v 
KUAR. 15 Luck. 209=185 1 l. 

12RO 194=1940 AWR (CC)1= 
1939 OWN 1087=1939 OX R. 704= 
1939 RD 616=1940 OA. 1= 
A.I R 1940 Oudh 67 (F B ) 


•Ptramile 

A slatetnent In the Preamble Is not of binding antho- 
nly (Reirrl! Cf, Atp* Bu end Dunlltt, //) 


INTEEPEETATION OF STATUTES 

eaptessed in ckar and unambigoous leims {fJieAlii, 

j) kiiauq Baba t- S tate 

42P1.B J & K 222. 
Procedural law— Retrospective operation See 
U P Tenancy ArTfl939), S 276 

1940 OWJI 888. 

• . Ltcttlaliire—Aelet'eney 

! e parliamentary history of an 

Act cannot !>e considered and narl amentary history 
■ body Vihicli 

• -of objects 

* • ■ s before the- 

. . guide as tc^ 

■ ^ * sought to 

core (Tieniai C J , Zia ul I/aten and f/imillan, 
JJ) DALSINCAR SiNCII S' Jainatii KUAR 

ISLuek 229->186 1C 753»12RO 329- 
1940OLK ISO-iniOAWB (0048° 
1910OWK 46°AIX 1940 Oudb 1S8 (F B ). 
Premehen ef obuct of rule 
Wherea rule u capable of a proper interpretation, the 
inteipretalion that will piomote the object of the rule 
and not defeat it should be placed upon it iPurenii, 
J) MONNaLaL F GOPILAL 1940NLJ 463° 
A 1 E 1940 Nag S37. 
fi and tncemenience—Kelt- 

rpretation of a statute the 
a alaays a weak argrument. 
are to be relieved by the 
be allowed to unduly in 
prrtation of a section ef a 
WERDaSKaLUMal In re 

I ILB (1910) Ear 618. 

I Rttetuen ef werdi—Siatutery mitt 


■ Refral— Repeat ef earlier enactment 6y tmpltea- 

Uen 

Per Tek CAand /—It is no doubt true that it is one 
of the canons of the interpretation of statutes that 
repeal by Imphcaiion of an earlier enactment Is not to 
be favoured especially when the earlier enactment dealt 
with a particular subject But If the later statute is so 
worded that the repeal flows from it as a necessary con 
sequence, it is the duly of the Courts to give effect to it 
(Kw«r/ C J ,Ttk CAand, Dahp SmgA Monroe Bktde, 


■ Relreiffetne eff/ft—Aet aiienng preeeaure 
AAhere an eraciment merely aJiers the procedure, 
without altering the substantive rights cf the paiues the 
i>ew procedure would be retrospective in Its cperation 
and would ettend to nghls which bad accrued before the 
ebangfs were made {MniAerrea and AAram, JJ ) 

DHiREKuSA Nath Roy 17 Ijjetali iruH 

lEE (1910) 2 Cal 148-44 CWN 729- 
A.1B 1940CaL423 
Ritereni 
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~ Retrospective operation *" 

ACT (AS AMENDED BY ACT . 

— — Ritrfflpetli I f oftraheH 
The rule that enactments in a Matuie aie ^ei tia 
be construed to be prospective and intended to 
Che future conduct of persons, is deeply foo 
good sense and strict justice In the absence 
^Ords to that effect a statute uill not be construed 
to take away a vested right of action acquired before it 1 
tvas passed {Suikdeonarain j) ACHALDaM v pAN 

ka; 1940 Mar lb <l(Clv) 


JAMMU AND KASHMIR AGRI REL REGN 

_ 1 . jjjU J literal 

uld be given to th" 
the executive orders 
hould be dtioted to 
■ particular hill chief 


—•Relrospicint 


operation b 
procedure 
procedure go 
the time whe 


Iheclietand also tololotv dahomedan Law which 
provides for inheritance by females In such a ca'e 
effect should be given to the intention rather than to the 
condition that modified It {Garhrtt ani Brayne PCs') 
Raii&utUanov amar Singh i9LahLT 40 
opiratian—Amtnditte Act— If JAIL ADMINISTRATION — Insuherdmation of (nn- 
Xtit—Iitating iy jail o/^eial-^/f /Htlifted 

Whipping for insubordination may be legally adminis 
tered in ]ai1a under proper precautions and in accordance 
With the rules given in the jail manual In prisons 


t doe« I 
es into I n 


■ Rcfroy^^cfite o^erafwn— /iifowfioii of 

' « • . » V' •‘rtttttple lo 

as to 

• • the legiv 

ect unless 
h was the 
one roust 

• >f the Act 

in iiuestion and when construing an Act intro* 
•duced for the purpose of applying an equitable 
•rjoctnne to certain transactions considered er 
hyfolhest to be lacking in equity cftte should not 
assume that the legislature intended that the 
Act should not have retrospective effect but 
•wished to preserve rights acquired in such 
transactions (Btaumont, C J uwo / ) 
RUSTOStJI DOSSABHAI V BhAI MOTt 

ILR (1940) Bom 50=187 IC 27= 
12 RB 422=41 BomLR 1310= 
4 T *7 roift R. 


hont not otmpUed vntk by Ipwtr Court— Ordtr 9( le nr 
Court— If habit to be /ft tuidt 

Where a clear direction of the High Court that an 
enquiry in regard to the character of the defendant* 
tenancy should be made is not complied with by the 
lower Court, the order passed by the lower Courtis 
liable to be set aside {Abdul Qayoom, C J amt (ftatir 
y) GHULAM Nabi f AMIR 42PLBJAS91 
— .. •fntolvency atpluatie i—CrWttd fordtmttsal — 

I Appheant not dttelot ngpart of proptrty 

The mere fact that a person applying to be declared 
an insolvent has not disclosed a part of his property 
' should not be deemed to be sufiieient for the di<misidl 
of his application {Ablut Qayoom, C / and tt'a ir, 
/) IMAMVL-DINP ChHAJU 

42FLR J £sK 81 
——Jurtsdiciton of Ptt'tuue Courl—Suit for rtut— 
Az'’i"tlural land 

A soil for the recovery of rent in Te*pect of a plot of 
I agiKuItural land should be tried by a Revenue Court 


—Valut of I 

Vet ffamiltcn, J — The s-ope of an Act is tobel 
qaihered from the Act as a nhoK and the preamble is| 
part of the Ac*. If, however the language and the] 
obje'l and the scope of the Act are not open to doubt I 
the sections of the Act override the preamble There I 
ts no presum ' /•»-*•» «i>« 

against the nar 
f/aran anl h 
JmnathKua 


A I U itf iU Uudu iJh ti A y 
3KOiX\i—D(V»luti»n—lntenlioii of Cov/rnmtut to pro 
ru// 

II there I« a conflict between the original Intention of 
Coveinmenl In reserving a |igtr lo a parti ular, fam Iy 


42 P L E J & K 222 
- — — X ^atuatiou of tuil for iitritdiclioii—p/demfiio/i 

In a Suit for the redemption of immovable property 
the value for purposes of Jurisdiction Is the amount 
i found by the Court to be the value of the mortgagee s 

«. J . L„ _ n .J 

ul 

2 

.. .. g 

A person who claims to b* an agriculturist must esta 
blish by means of aalUfactory evidence that the prina 
pa) source of hi-s livelihood is agriculture {Abdul 
e^yoom CJ) LOntf Ra) v Bahri IIakam rai 
42FLE J AK 272 
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JAMU0 AND EASnMIBAQRI ECL ERON 

— Suit undir^-DNtf tf Ccurt ta prfi^r 

fnfuirf 


JAMMU AND KABhMIB C P CODE, 0 21. 
E. 1C 

anJWazir.J) MADADAUf SUJAN SlNOH 

42PJ..EJ &K.316 

" ” • fgr agntultural 


' " ■ Suit undtr—Duly ef tlatntiff 
In a SQit tried under the Acrieulturists Ueliet RegoU 


■ ■' 8 Z—Scept 

Ttie object of tbe legiMatoie appean to be to inctade 
iriihin the last cUase of S 3 of the AgriCttUmUts^ 
Relief Regulation all claims of a pecnniary character 
' ‘ •-I..'- and 

. . . 


42PLB J &E 220 

■ 3 8— £ar4*(«>a/i«M of porliet — yeutuly ter 

In so ■ • . ' . 

-tion, «a 

accordm 

c y) • 


residential boose 
frorn attachment 
• coltoraJ pojposes 

I KHaUr, J i AiAl>ANi.AL a oiai CHAND 

42PLBJ &E S59 
“ — S llS~‘^tetifr remtdy ope»^lintsien~- 

coald bring a separate snit 
to be revised, the High 
fere in revision (ATrrA/ir, 
/) Mahomed S' DewanaNi VidyawaTi 

42 FXB J & E 231 
*** ~S 145— ArrrwOen againil tureiyvnthfut prrvieus 
ttoiK^Sfe t ef-^Surely tuiilarttially eeeip/ying tvi/A 
li<iitlitg—Ext(uUen ef dicrte agatnU his prcpsrty— 
Prepritly 

The attachmeiit of the property of the iodgment 
debtor's sorely withont previous notice to the surety 
caftuig upon bim (o show cause is ultra vires Further, 
if the surety has substantially complied with hts liability 


'• - ’ ction—Peturnol plaint at pUintifi 

ntiH requested for the return of tbe 
»nd that ibe suit «as beyond tbe 
ction of the Court and the Court 


- 3 ^Q^tlyrteuliuriit— Meaning ef—Agritul 1 — 0 37 E S~-Ort/er umter—Pniiien 
turtsls Relief Rigulation I An order passed under O 17, R 3, C P Code, is 

The word * agriculturist" cannot be given a diSerent j appealable and as such no revision can he against that 
r/i rr Code, from that given under larder under S 115,0 P Code (AiJul Qareem, CJ") 

*. . o' ■ • ^ s* ' '.C ' 


enayhuta atanttan maurusi v/a malian are no doubt, not 
liable to attachment or sale whether the«e lands are 
cultivated directly or through tenants at-wiD But 

wherethe land was actually brought under attachment 

before the amendment came into force there «n be no 

objection to Its temporary alienation u ider S "2, C P 

Code Qayeem, C /) KASHMIRI LAt. v 

SHAMS SHAH 42PjiB J &E.S70 

— ■ S 60 (1) {cy—AgntulliinsI — RinJimgal fe— 

Before gWjng the benefit of S 60 CP.Code, 

to any person, there should be a definite finding that 
-that person Is an agncnlionst {AhJut OJfce*, CJ 

y. D *&40— 47 


set aside on that ground alone {AiJul Qjyoem C J ) 
Basti Rau V IIARI Ram 42 P L£ J & E 269 
— ' -O 21, E X^—Apptieaiien far eseeuhan ty 
atsigmse—Oiieetien if yudgment ielter that attignment 
itmlheutteniideralien—Jf tensile 

A%here an a<>ignee of a decree files an ippl cation for 
eaecntion an objerlon by the judgment-debtor that the 
assignment of the decree was without eondderatlon b 
not tenable, because, tt fs Immaterial for the Judgment 
debtor whether ibe tonsideration Is paid ty Ibearslgeee 
ofthe decree to the assignor or not CffVrrr, /") 
ClANCHANDr JjtcnASHAH 

ISPXEJ.fc 
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JAMMtr AND EASHAIIB C D CODE. 0 21 A, 
B 8 

-O 21-A, E Z--Reitction af msolt'ttef ap^$ta 

Ucn-^Cfoundt — Non-dudofUTt of fart e{ 

Applications for declarations of in* 
be rejected on the grounds mentioi 
O 21 A,C P Code The mere fact 
did not disclose any part of his a'sets 
by Itself snffiaent for the rejection of 


JAMMD AND KASHMIR CE P CODE S 3S3 
Where a whole suit IS referred to the arbitrator for 
deation and the arbitrator gives an award refusing to 
becomes void 
' . ■ The only alter 

e the arbitration 
■ (2) of para 15 


—ApPntdottnt of pltaitr — Propriety 


. 1 DAvaf Amir rM*NT^ 


42PLB 3 &B.161. 
(c) — Scope —OijecHort 

aliditj of the ord*r of 
within the porriew of 
P Code {M'osir y> 
12PI,B J & K S49 
> • 21'~-Deeree in accord’ 


1 • 


• I 


• f I . 


record finding 

Sefere passicg an order under O 40. R 1,C P. 
Code, the Court ought to record a dear findinc iii 


II A vvuipaiiy IS solvent atiu mere is a getiume dispute 
about an alleged tfebt an order for Us winding ui> 
would deprire the coropany of its right to have the 
question between it and the creditor decided In the 
nortoU way by the Civil Covt constituted for the pur 
As 


Q B ZS-^Order of remand’^D 

^Duty of Suiordtnate Courts to fellow 
When a case ts remaoded by an appelUt 


the duly of an appellate Court to stale In Its 
ladctnent the reasons of its coming to the decisfon It 1 
must also state what the facts of the case are It must 
s« that Its Judgment on the face of it ‘hows that the 


there 
d an 
The 
ataoy 
nd^or 
ilessic 
8 gone 
ecoQie 

l■l.a''au■e «} ra^rvin® • hnt n ^ot be 

{Aidut 
BHAI. 

■ 1.173. 

•• ■ ' ACT, 

•ttrect-— 

contract 
•'amages 
in the 
a maci 
• • vISHEN 

K SIS, 

.lAUhiu s^allUlKCKlMlNAli PEOCE* 
DUBS CODE Ss 112 asd fAl-~Oiniision to five 
frepcr subctauce of inforTnatton—lrrepulanty-^If 
euroMt 

•The omission to give a proper substance of the infor 
■nation in the order recorded under S 112 Cr P Code, 
does not rftiate the entire proceeding? Kithoat P'001 of 
d Such an on ission is covered 
{.Abdul Qayoom C /) ANANT 
42PZ,B J dcK US. 

• jtten under'— Magistrate absent 
' Manng— Fresh netteetofarHo 

• ■ i* absent from the stalion on the 

I day fixed for the bearlog of ari application under S 13), 
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74* 

JAMMU AND KASHMIR OS P. CODE. 8 1S9*A | JAMMU AND KASHMIR OB P.CODE, S 250, 


proviMons of S 139 A, Cr P Code and an order 
absolute can only be pa*sed by him after a proper 
enquiry has been made in accordance with this provl 
Mon iAldu! Qjycom, C J) ADDUL RaHIM t> 
Labhu KAM 42PLB J AK.377 

— ' S. 145 (1)— /nr/ia/irri e/ fr«ettJingt—Dtilf ef 
aVilgltiralf 

Proceeding under S 145, Cr P Code, cannot be, 
started unless the Magistrate is satisfied, on Information ' 
received, that a dispute likely to eau'e a breach of the 
- r> • *• _ - - ,-_j - ^ boun- 

• ■ ■ ' . ' ■ • ite the grounds 

' IS to be sent 

■ , ■ ■ ■ Court These 

things are mentioned in paragraph 1 of S 145 and an 


4 


I ' 


if what td 

The provisions of S 145(1) Cr P Code, are manda 
toty ard a disregard of these pronsivnt vuiates the 
entire proceedings in the ca e {Aidu! Qije«m,C J) 
ANANTSiMOHr RAMSthOH 

42 PXB J &K S7d 
-■■..—8 162— Jwfrerrnf/ intind in PeUu Dtantt— 
Uu «f 

The statements recorded by the Police and which are 
entered in the Police Dunes are no evidence either for 
the prosecution or against it These statements can be 
looked into by the (^rts for particular purpossi which 
are euumerated In *>, 162 Cr P Code and the COotts 
cannot refer to them (or any other purpose {,Rackhfat 
Stnth, Cj) STATEr NABIR MOCHt 

42 P L B J A K SSI 

——8 'i.^i—PeeerdiHg tf eenftnim—Dutf tfl 
Mariilrole It pm fuiitieni 


inflicted A I R 1933 Nag 3lS. Foil {Aldul Qay)t„, 
C J and Waitr J) MAHOMED AVAN f STATE. 

42 P L,B J A K 211. 

8 Vi\{Jl)—Omtisitn to ut cut Pmtoui tonvit^ 
fion — InUrfinncl vnth itnltnet — Ifiuilifitd 
The mere omission to set out the previous conviction 
In the charge sheet is not sufficient reason for interfering 
in appeal or revision with the sentence passed unless 
Iherehas been a failure of }u lice caused by this omission. 
iAidut Qayoom, C J and tVaur, J ) MaKOMED 
Avan v State 42 P L.E J A K 211. 

—8 239— "Jawie Irantadion '~Teit 
Where the accused who was charged and convicted 
under S 467/109 of the Ranbir Penal Code for 
forging a sate deed was iointly tried along with another 
• . of the Registration 

• • • ■ vendor before the 

• • • ently acquitted for 

uei».,«siw I isjuiiiuer of parties and 
charges as the execution of the sale deed and Its regis 
(rauon »ere parts of the same Irassaeiion and vrere 
bnked together in order to complete one transaction 
(r,e) conveyance of the properly in favour of the 
accuse 

ffi/d. furthr, that in determining whether there wai 
a misjoinder of charges or not, one bad not to see the 
result oftheirial but that it was necessary loseewhat 
the accusation agaiost the accesed persons was (IPatir 

J) DevraJp State. 42 P L E J and K 205. 

— ■■ -Sg. 239 and ti%l^Mtimndtr of 
cmraUe. 

A misjoinder of persons contrary to S 239, Cr p. 
Code, IS curable by S 537, If it has not in fact occa* 
stoned injustice {fVaur, J ) DeVRAJ v State 

42 F LB J aod K 205 
'8 250—Atoard of tomptnialioti^Protidun 


‘penally empowered under S 190 (r) Cr P Code 
lAPdul Qayoom C J) 42PXBJ aSdK 209 

S 2Q^~Dmyof Afapilrolt 

In a case triable by a Sessions Court if the Magistrate 
finds that a pnma fottt case has been mnde out agsinsl 
the tccns^ and respectable witnesses have given evidence 
he must commit it to the Sessions He should not lake 
upon himself the discharge of a dotv which under the 
law Is entrusted to a Sessions Court {Aidm! Qoyaem C. 
J and A'll-Ww. / ) MOHAMitAtl KHAN r State. 

42PJ.B J A K.128 

S. 221 {^^—AppUcahhty 

The enhanced punishment referred to In S 221 (7). 
Cr. P Code relates to Infliction of enhanced punish 
ment as provided by S 75 of the Penal Code. The 
ptovlsioos of S. 75 of the Penal Code are not to be 


—3 850— Cnwy/am/ given to Pelice^Aetlm 
mndrr tttUon—lf ton h taken 
Action underS 230, Cr P Code can be-taken where 
the'use is instituted upon complaint or upon Informa 
tion given to a Police Officer {Ahjnt C /) 

Lakhui divi f State 42 p ,t.r J a K. SSL 
' 3 iSik^Poiteri of Afigirtrote—Fine on tom 

flainani 

S. 250 Cr P Code empowers a Magistrate only to 
grant comp e nsation to an aerus<*d person and does not 
autbmse him to impose any punishment on a compla]. 
nant by way of Gne Besides, whatever the amount of 
compensation is determined by the Magistrate, , 
whole of it has to be given to the accused and 
Magistrate hai no power to order the distr 
that amount to persoes other than the 
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JAMMU AND KASHMIR OR. P CODE S 263 


JAMMU AND KASHMIR CE P.CODE.S 614 


— -3 2S3—Suminary trial — Entrus tn rtittitr — 

Duty of Mazittraie 

In a Summary InaMhe Magisfrate should see that 

entries made m the Register are carefully made and con 
tain all tie essary particulars {,Ahdul Qayoom C J) 
STATE V Tara ChaND 42 P L B J & K 256 
I .3 2&Z-~Slalemmt tramfirnd to Si 


Ust of 

The statement of a isitness transferred to 
under S 288, Cr P Code, can he used as 
substantive evidence for all purposes {AbJul Qayoom 
C.J and Wanr.I'i ALl MOHAMMED » STATE 

42FLB J «sK 123 


.. .—3 Si2—Evtmtnatiori of aeeuttd—Duty of 

Migittratis 

The object of the examination of an accused person 
under S 342 Cr P Code is only to enable the accused 


If a sentence of impiisoninent imposed upon the 
accused by the trial Court is remitted by the appellate 
Court, the mere Increasing of the fine by it is not 
enhancement of the sentence within the meaning of 
S 423 Cr P Code {Abdul Qiyoorrt C /) KHUSHI 
MOHAMMAD r STATE 42PLB J andK 187 
'■“S 457 — 'Disehargid' —Miamng of— Duly of 
iommttttHg Afjgiilratt 

• ■ " does 

" but 
largcd 
5 f Ses 

Stan The committing Magistrate should not usurp the 
functions of a Sessions Court and take upon himself the 
dnty of appreciation of evidence of doubtful credibility 
{Abdul Qayoom C J) GafaR GUJRI ^ STATE 

42 P L B J & K 114. 

' ~5 Enquiry into mental eenditi nofaceus 

id— Duty of Si fit on t Judge 


nHiutat »/ - ■ I 

The failure on the part of a Magistrate to examine S 476— Exfiedieney of firoeeeaiton— Finding at 

the accused under S 342, Cr P Code, after the conclu \lo—A6ieiuof—lffataltoproetidiHgt 
. • • • . « I - TheaWnce of a finding by the Court ordering pro 

, secQlion under S 476 Cr f Code, that it is expedient 

t • in the intereMs of justice that an enquiry should be made 

• IS not fatal to the proceedings started under that section 

. • {Abdul Qayoem.C /) TOTA RAM e STATE 

would exist no necessity for setting aside the final order 1 42PLBJ. ftK65 

whirt IS just and correct simp'y because the mocedure .8 466—CAili't ngbt to maintenauti—Olftr to 

adopted was wrong {Abdul ^ and ^ 1 ^ 1 made tn good faith 


lit 


- g tenUnet of fint— Appeal, if barred 

S 414, Cr P Code will not be a bar to an appeal 
when the trial Magistrate has not passed any sentence of 
fine {Abdul Qayoom C J'l NURAMAIIKv STArt 
42 P li n J, 6 K 251 
g US-Summary trial— Appeal — fl'htn het 


■■ - S 468 — Compromise— Order on bant of— If tan 

be patted 

When a compromise between the husband and wife 
contains conditions which are outside the purview of 
S 488 Cr P Code, an order under that section canno 
be passed on the basis of that compromise and Criminal 
Courts have no jurisdiction to enforce that comproml<e 
{Abdul Qayoom, CJ'i GujarMALt AMRIT Kqer 
42 P LB J & K. S71 

Offer by husband to maintain im/t— 


g under S 4SS Cr P Code, the 
eep his wife with him on ihe terms 


^8 426— Appeal from or • ’ , 

Rttrial— Order for— When tusts t 

Where it appears from Ihe record that there was some 


I without makbg that enquiry is liable to lie si 
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JAMMU AND EASnMlE CB P. CODE S C26 
' S h2^-~Setii9ntta!t — Trantftr frcm ant Jndl* 
ti anetker~~-PcwiT «f High Court 

S 536, Cr P. Code, empowen the High Court to 
order a transfer of a Sessions care from one • 
Judge to another {AiJu! Qjyxm, C J and • 

/) Tarachandp State. 

42FIkB J ft : 

■ 'S 528— T'rijwr/irr' att-heatroH—/fotttt to ■ • 
tortf—Ntdirtty (or 

When a transfer application is received by a Sab 
Divisional Magistrate, it is his doty to is ue a notice lo 
iheo'her party and his di posing of the application 


If a witne's vvbo bad been summoned by the Magis* 
irate under S 540, Cr P Code does not appear, he 
ought to be summoned a «econd lime or the Magistrate 
should take suitable action to force his attendance in 
Court An order dismissing the case on the ground of 


JAMMU AND EASIIMIB POLICE BEOISTEB. 
No 10. 

“ '“Arts. G7 aod \^^'~Scope 
VV here a decree a as passed against two persons and 


“'“Aft \SZ—Applieeticn to Ut aside avard~ 
(mentation 

According to Art l58 of the Limitation Regulation, 
•he oeriod nt 1 1 " la* «■> t''' •" •>->'’ —«• — «*t aside an 

• ird is sub- 

State v 

\ 42FXB J ftE 161. 

I — Art 182 ( 6 ) — Application in eeeordante with 

I lavr—Appiitnlioit omitting date of decree 
I The mere omission to give the date of the decree is 
' not a materral defect to as to tender the execution 
anniicat on /v>r not io accordance aith law, (Abdul 


J .1 , ». 

LATION 8 Z^^Cenfemon 0 / oecuitd—Adenetiihlity 
atainet to aetuted 

Under S 30 of the Evidence Regulation, the confession 
made by an accused person is admissible in evidence 
against his CO accused {Abdul Qafoon C J) AUAR 
NATH V State 42 PLB J ft s 210 

JAMMU AND EASHMIB LEGAL FBACTI- < 
IlONERS BBOULATION S IZ—Duty to retped 
law 


' It IS concerned The 

• * {Abdul Qoyoom, C J 

• • • p DHANI RAM 

42 FX B J ft S £73 

•.».;* *. LUNACY BEOCLA- 

AXON, bs tJ t)\f—Vuty ot Ceurt to hold proper 
tnduiry 

tn a proceeding under ihe Lunacy Regulation, the 
Court should hold a proper enquiry in accordance with 
the provisions of Ss 62 to65of that Regulation It 
should record a clear order directing an inquiaition into 
tbe lonacy, issoe notices lo all the relatives of Ibe 
lunatic in regard lo the inquisition to be held, and record 
a I the evidence in the case m the presence of ibe 
assessors Otherwise, its order is liable to be set aside 


o J A/I4IWUM4 iroiir JJ i niAHOSEkli h* ini. \ SenttMt 
BEG Inn 42 F L B J ft E 13$ 

JAMMU AND EASUMIE LIMirASTOW BEOU 


LATION S 5— Sufieimt cause —Aegligence of\ 
pltadtr'e clerk 

J. biscler 
I and 
fl Qjy . 
Bakb« 
J&E56 

• ■ -S 20 — Payment or aekno-iledgmeni — /( 

material 

If the payment i* satisfactorily established to be made 
ssitbin the period of limitation then it is immaterial as 
to when the acLnowIecgment is made It ii payment and 
not the acknowledgment which saves the limitation 



I In a case of conviction under S I 6 of the Motor 
Veticfes Regufation for over/oading the Irjiag taegis 
Irate should award an adequate sentence, as this 
violation of the Regulation is most dangerous for public 


weather road eight extra pa'Sengers one of whom was 
siitiagon tbe roof ot the lorry, a deterrent sentence 
should be awarded {Abdul Qayoom, C J) STATE v 
LORnath 42 P j ft K 569 

8. IS K—Ltrry driver tenleneed to fiat— 
Entutry el fine caulJ be recovered from torrjtwntr^If 


1 ntteesetrj 

0 a fine under 5 5 


eriqulry if the Coe 

■ 

the lorry Is cot 

a 

irovisiee of law aa 


eguUtloe {Abdul 

1 

1 LB J ft E. 

■ a • ■ • 

CE 


1 rtom from 

out mt§i ting i miii to teip uuii 

* 
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JTJRXBDICTION. 


XAM6ABCAU 


lion cannot be taken away except by express y>ords Or | of holding— Land inlertd u 


• _ _ : >' ■ 'S' * as the 

ALB 1940 Bang fi4(SB.). hmedars, it raises a presninplion 
— Valuation for — Basttef, 1 against the i^ariarr which they are bound to refute. 


( 


KABAOHIOWY MUNICIPAL ACT (XVltOp 
1933). Sa. 117 and 251— Construction and scope— 
Reriiion from order of Maijulrate in appeal againu 
assessment— Procedure aud powers of Court— Tribonal 
— llCoOTt OrO/rroir/r -fi'O 
J/rJ939 

: 1“ j • 


Abtfntf of preptr uetiee—Elftet m 
lUtt. 

Id a suit against the Municipal Co 
notice setting forth With rea<onat 
cause of action is proved to have * 

Corporation utider S ISS alter t' 
action tnenuoned in the plaint, the 
of notice under S 255. Any notice 
date of the cause of action is of nc 
shamban MoRiLE I . Karachi m 
RATION. ' 168IC.e« : 

A J B. 1910 Slod 109 
KHANDWA aiNNINO AND PBESSINO COT 
TON TAX VALIDATINO ACT (VIII OF 1938>— 

If ofirahtt. 

Act VIII of 193S IS a taxing Act and t’ 
nancy and hence It Is inoperative. (,SU 


cannot turn the insedort out. as they have slept ®n 
their rights for Such a length of time as to bar th«r 
suit by limitation {Harptr, S M) JlVA *' 

COVIND RAil 1940 R D 820* 

1940 AWB (BR^170 
IiAHOBB »IOH COUBT BULBS AND 0BPBB8, 
Vol I, Cb»p. IS L, B IZSale tet ostdt a! tHtiana of 
/ndgnjfnt deilor—Liahi/iry of dtattheldtr for ««<• 

, in spite of 

lerely at the 
s benefit, it 
older In the 


Chap is L. E. 20 (6) — Appl?cabilit>— 

Attachment See 1939 Dig . Col. 7C0 PILADA I'AM 
S' Tutsi Das ASA Nand. 18610 633= 

18 EL 407=AIJl 1940 Lab 80.. 


■Xlllage pa ■ . 

TAvcHAi! Singh r. Den KA^f 


. k \ii ain-aiiina. 

istir •=•••• * • . . 


—Vrau-tanlA iy g.frrtnt trandts—K 
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LAMBASDAB 

horse breedmc grant. (Prajnf.F C.) NUR MOHAM- 
MAD r. Qazi ABDUL Majid. 19 i.»h I^T.o 

' ■ Appemlment cf—CcfinJerahottt, 


I LAltD ACQUISITION ACT (1B94). 8. 6 
” - 'S ^—'LtniT^Meantng cf. 

For the purposes of the Act, land Includes buildings 
and also trees and standing crops. The definition is 
' ' ■ y under the- 

. ■ ■ dWatoi^J) 


\ • • , :2E s 217^ 

, A IB lS40Slsd68. 

- - Sg S (d) asd SO— AV/r«nf# by CcllttUr t» 

SubfJinate Juigt— Damon m—Apptal 


itui tail a MnKAiat ijx agent take the place in 
matters of the tambardar him«elf {Gnrbtit F 
BOTASlNGHr SwiNbAR SIVCH 19t,abl.T 
AppoinIf'itni—CaniideralieH—Cclenf V$Ua 
In lolony villages, the fii*t consideration in the 


■ . • . I - - S a ^i^&^—Jdtnii/yef prop/ny—Hmv de{tt‘ 

^ mined— A’oti/Scafiani under Si, 4 &'(y~tl’bicA ie golem. 

• , Ko interest in favour of Government arises from the 

tor notification under S 4 Althongh the date of the noti- 

Lamhardari once given becomes hereditary and the fication under S 4 is the date at nhich values are to be 
accident of satisfaction given by a person o»er a brief considered, the identity of the property is determined by 
■v" . • "■ the notification under b 6 If in the period between 

' the tiro notifications a part of the property has ceased to- 

• exist, srhether b} act of the owner or by accident, the 


l» LaIlL I ^ 

— Appeintmtnl ef—Co tharer who Aat tramferred ' 

^ir tMare la a waqf a'>aulad— // ean be appointed 

A muttvalh of a waqf can be held to be acc-sharer for - — 8 6(8 )— /’kJ/ic purpate—Fraaf—/PelilSeatien 

the purposes of the appointment of a lambardar. lienee —// /nsKfei/ Cavemmeni-Candt- 
a cc-iharer *ho has transferred his share toa texr^y t,f- I Dorr tAat Cefemnunt ean aepmrt tame far PkbPie pum 
aulad IS coBpetent to be appointed a lambardar p le omitout tempenutian—Fraaf af pubhe purpate— 

■^Onu). 

ion Act was in force, certain 
Crown to the predecessor lei 
Aio/ which provided, inter 
quantity of gtonnd beine 

In appointing a lambardar. th« Collector Cannot I by Government for roads or other public 

pa«s over the eldest son of the deceased * • ir .a~ M n,v.» .-.jon 

the mere ground that he is blind and uni * ^ ^ 

a iambardarl passes from the direct • * " ' i , i ' i 

hereditary In the line into which it . • • • • • ' ' ** 

{.Cnrbett.F.C.) GUKBSRSH SlNCll • • ’ ■ _ ' ' ■ 

~ -Appointment— Person appointe • * 

place of one dismissed — Right to file ■ ^ ' 

order of reinstatement of dismi*sed .. *«.i 

ruNjAB Land keaenuc act, s. i6 i 

ISLab L T.8{1) ! .P"*" 


in the /irtr/ and offered 10 - 
jltadeMdence, but he was not allowed to do In vie* of 
Diimiiial — Granndt — Failure fa depan i»t|S 6(5)or the Land Acqai'ition Act ^ , 


Court at tramtsed 


lar . . i ■ • ■ , - • . . . , J ,. ; . , 

Umbardatl Icr all time in circumstances such as this is j lermaof theieW. the right to refuse ecmpetifatjoo molt 
unduly severe. {Carbell, F.C.) MItSinch vEU , depend cn proof on the part of the Goversment that the 
PEROR. 19 UaU LT.SS i^nd vris required for a potCc for which 

■ I I porpose the Government n ight pel in the rotification as 

■ evidence on their side, but it was i<ot ccrclusive for 
• ■ ■ " jiwrpeoe of defeating tie claimant’s right to 

1 • • - • (100 under the few/, (3) that etldetrce led cculd 


Y. D. lOKs— aC 
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XAMPACQUISJTIOKACT (J8Si) S 35 

considered for the purpo'e of defeating the Govern- | 
ment $ right to issue the notiliceuon to acquire the Uod, 
bat would be relevant only for the purpose of delermin- 
ang the claimant's right to compensation under the 
iml {.Kantt ami WatsooJev) JJ ) RUTTO^JI 
ARD£SH/R 

OFFICER, BaNDRA ; 

1 ■ 

——S3 16 23 and 24 — Land’s poientialit>— 'Assess 
ment — ^Rtmciple— ^Acquiring authority only possible pur 


<r*i'r,jS 115 


— 'Sa. J8 6c 60 (2) pro7 
■Company on whose behalf lai 
entitled to demand reference 


756 

lAJfP ACQtfISJTIOlf AOT (1894), fl. 27. 
port his award He must do so by producing evidence 
and establishing the facts upon which he teles lie 
cannot rely upon any statement in his ai^ord that the 
amount awarded per ialAa of land is based on the 
average price per iatia contained in a number of 


lands, which are the snbjet matter of the tabalat are 
cituate, and as to the nature of the lands It {s enough 

* • f' . _ t (jje regis- 

rice of several 
» the ijMas 
■ -tames, C J 

I amt Manahar LaU, J ) COLLECTOR oy MONCHVR t 
169 1 0 650= 
«2J PstiT S'" 
B 1940 Fat S62 
xittal on question 
rt&ir«iif declaring 


CAMILLA FLECTRIC SUPPLI ' • 

Bank, Ltd : :r : . 

-—8s 18 and gf hotiiattm-^-Juts* the claimant K was entitled to emianteu iiniwu i 

dttUgn gf Dutriet Judge tg try • t haeM on 


Attar Sinoh v Secretary of ^tatb 

189IC 534-13 n Fesb 11- 
AXB 1940 Feeh S6 

Ss 18 and li—Refercnec on question of 

amount of compeusation — Question of 
^cqntred-'lf r'Jrtant 

The jurisdiction of the Court on 
"by the Collector is a special jurisdict 


or India Nvas 
, le K's claim 
Hence he 
party hut was also a ncces- 
A/i <wief /parsing Rau, //) 
i- Shyamapada Banerjee. 
?C 573=r44 C WN. 411m: 
AIR 194P Cal 56 


Ion * 
Ha 

I 


■04 

m 


I I'f 


MAPM)\ Bavfrjff 18/ IC 3b4=: 

12 RC S73c=d4 CWtf 4//= 

AIR 1940 Cal 56 


■- -B l^—^efrreuee iiuJtr — Vulf ef CetlfSgr to 
euffsri aiasrd by evidtuee— Statement in gtair 
ateruye t'tee 0^/un/ (» kabalas bateJ on inter 
/ram refiitratian tfSee-^Vatue gf—ProJutUa 

frotfrf ]».%'ort\\*‘—f,/tii)3{y/Br 

In eaie* of refereuce under *4 I8 of the Land 
» iton Act, the Collector is a defendant and has ■ , 


’ .—Scope— Properly cea'ing to oust In bet- 

• ations under Ss 4 and 6— Value^If caij be 

• iccount See LAND ACQUISITION ACT. 

, • 1' , AIB 1940SiBd6« 

— — — ^8 24 (6.— Jfeaning of See 1939 Dig , Co' 
705 VYRtCHERLA NaRAYANA CA/ArATfRA/O V 
REVENUE DIVISIONAL OfFICIR, VlZAOAPATAhf 

70O1jJ 6111^0) 


y 
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LAND ACQUISITION AOI (1894), 8 64. 1 l^DLORD AND TENANT 

The word ‘penobs” in S 27 (1) of the Land Acqai^- ( mast be deemed to have abandoned ihetand so as to 



The Collector cannot, In appeal to the HighCoort contracts have not been shown to be illegal or otherwise 
from the deanon of the Outrirt jadge on a reference I ooenfoiceable the claim for tangiana has to be atiowed 

r .n ■ • I • 4 /. - , » — ^HMADO, 

. . S 208- 

■ ■ LT 808 

enantt on 
. tenant— 
1939 Dig , 

AREVDKA 

• 0 «7Z- 

. 0 Otl 18 

ezclosive 
• aeillement 

. Accrual of 

• i-sharerat 

Bescal 

. .. . . . ,Yjj 221 


eflected before grant of Loan— Advances— R»gbt to j 

pnoiitj AgricnltDrists Loans Act, S 4 Sf* 1939 j a sab tenant under a permanent lease who 1 
Dig , Col 706 , ■ 

ARUVaCHALA 




(4) LA^O TENURE 

(5) LEASES 

(6) Madras Estates Land Act. 

(7) Malsbar Tenancy act 

(8) T.P Acr.ss ioSto li7 
•AhaJ$—Kfal't ngM laluitJ JwtHimg keatt 

A r}ot cannot, witboQt the pernussian of the land 
lord, boild a dwelling boose on the tahtm In front of bis 
Bouse (rAiwB CJ) Badri LOMA r dwarra 
PRASAD 1910AWB (no)198« 

1910 B.D 131 -1910 A LJ. 229- 
AIB 1940 Alt 240. 
' •AianJanmni—l^nJ t* ri)a>a far rtn 

^rwriaf pfrpun'^EifdttaH kj irw »f wtk/JuJ »m 
rtipttt ef tkit lani—EJTtct ef—tatemmtt At, S 62 

(f) 

here a rtpara to whom land U given for residential 
(nrpoees esecates a wabt^ieed in revpect of that ta»d or 
allows other persons to build a Thabardwara on It, be 


Ejectment— Failare to adopt remedy ©per— 
Eflect Ste 1939 Dig , Col 709 KeOaR NatiI n 
BirESdRaBIRRAM SiNCH 1940 SD 49 

——Ejectment— Not occapaney ryot fo»r<* yfif* holding 
onder trespasser— Liabiltiy to ejectment by rightful 
ovfner Stt 1939 Dig Col 709 ABDUL LAtiF e 
NAWABKHAfAJiHsBiBUUjt I85LO 714- 

12 B-C 401 

— AV/t / re f«er— A/r««/g— 
irtting up aArtru titU ett t*pt ry af ItM 

Whm a lessee of a hoate on the expiry of the lease 
falls to pay rent and sets op a title adverse to the lessor, 
bisposiiioa ts that of atenant on eafferance and be (s 
tto better ibao a trespasser aed be coqIJ be leretd oct 

aflbebo«*e «t any tirre witboet ••'j no*'"' 
(/FA>/44(Mjy, /) Bakuat Uluim r Makoned 
iluSAis 1910 A.WB 010407- 

J910A.L,J 602-AJ.E 1310 All 
Ejfftwifn*— / Rj c'lct ' 
of fassestyan, 1/ jusU^td 
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LANDLORD AND TENANT 
An application for rc\ je\Y of an order of eject- 
rient which js filed 10 months after the delivcty 
of possession 6y the Amtn sfioufcf not &e enter- 
tained iilarsli, S and Mehta, JJI.) 

Chajju SI^c^ i Jackam 1939 R D 641(1)= 
1940 A W.R (B.R.) 4 (2). 

—E/e(tmiiit — StrT/ce tenure-Aildif — Re/utM ia\ 

pirferm serwets— Right of landlord to uett ~ ' 
Aceiptanee of gmt rtnt — If a bar to tiettment—-Jl 
creatti octutaney Unancy, 


LANDLORD AND TENANT. 
rajemdra Prasad. 1910 OWN. 510= 

19100 A. 610-1910 A.W.R tBRJllG. 

Ex proprietary — EiecttnetxX — ?os- 

sesnon — Procedure, 

A co-sharer cannot take possession of an ex- 
propnetary liolding after the ejectment of the 
ex-proprietaty tenant, without the consent of the 
lambardar. In such cases the lambardar should 
act promptly (Mars/i, SW) PARStAsn Chan- 
iftR V Sarpar Kimn. 1939 R.D. 643= 

V.*7 

. • • • • • <ase~ 

. - ■ . . . TMinf 

• . > . of. 


C J and AInhomtd ffoor^J) SaNRaR MaUR t RAja 
KRAJa SuttDAR DtB 191 1 C 99= 

1910PWJT 827»»eCDtLT.41 = 
A I B laiO Pat 587. 
■ ■ "—Ejectment o{ recorded 
lenanr, if bound by that judgment 
709. JISUKK t.MAQBOOL AHMA 

1939 ■ ■ : 


. ■ > take 

advantage of any breach of covenant or condiiion of tbe 
lease, he isnsi take care not to do anything which may 
be deemed an acknowledgment of tbe continoance ol 
I (be tenancy, and so operate as a waiver of the forfeitnre. 


Enhanctmtri of rmt~Cioi>r> wiuh not /uuifiea 1 10 the tenant to Quit the premises after the breach of 
Agreement as to rent IS a matter of Contract between covenant and with knowledge thereof amounts to » 
the landlord and lenant L> merely ginoe <t nouee waiver, because tbe giving of the nonce recogni«» ibe 
intimating QU wish to enhance the tent, a landlord I continoanceof a tenoncy, (f/arna.C /.and Afonchor 
cannot claim enhancement No doubt there may be a | Li//. /) Shiva PRaSaD SibCH v MandiRA 
contract express or implied with refereocw •- 

\V^eie a tenant afier the receipt of* nonce • 

enhancement, agrees expressly or by bit condw 

proiesling and continuing to occuoy the ore 

becoffl • I 

ledges . 

theme vifdy'^orum^ 

any im 

no coniiAki n1111.11 nas come into existence thereto Ai In the case of a grove, if aiieeiscut, a suit for 
landlord cannot in such a ea<e claim enhancement I damaeea Ires In a Civil Court. The cutting of a tree 
. • • on from the grove. 

1 ■ • . . •• •• Narmdfshwar 

**• . •• • ' 1910BD 24- 

f *. . »* *. • ..^JAW.E 

• * S'f ~ " td M under egrermenl— Tenant, when 

out — Tt • . agreement between the Zamindar 

tess/on ei eA't'ot'Uior I — « - ♦... -• - ^ *.» »— iv. - •, 

Vi here there was only a formal ■ ’ *• ' 

there was no actual di'pos'cssion « . . ■ ■ 

his nght tg have an c* proprietary • « . ' ' 

continues to sobsiat onlll there isa p) • ’ 

Iffarper, SAT, anJ Sathe. /At} b-AMlA sahU e. , t»f the mievnal contract or aertement and Is 

Uadrj Seilu. 1940 A ‘ ' he 

be 


— -Sx~trePrt/fttry holding— Feft 
Retention of tharo \n khewat anc 
yroun-i fir. * 

^Vhele an ex-proprietor continues to retain a share in 
the and also In the nr area, that Is no gronod' 

for refa*(ng to carve out an ex-proprietary holding id the' 


N* 


WiO OLR 603-1910AW.B (00)418« 
1910OW.N. 891-1940 OA. 848-1940BD 431- 
air 1940 Ondb 411. 
" ■-Orere—rnet ttantid on hinUtland — Trantfrr, 


remain In eaWltnce as long as there is possession. Tbe trees CoostiVate a grove that the Und would alto go 
necetsary decUrition can be made at any lime while with the tree* or pove A tranxieiee ot such land is 
l«*»eirIon Is wlihin tbe period of llmliailon t/farfor, dearly a trespasser on the 4d»»/ar land, which the Iran* 
•> V. and SiUe, jM) RamiaKAMaN PRASAb e . leror has po right to transfer Rot the trees of course 
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LANDLORD AND TENANT. j liANDLOED AND TENANT 

belong to the transferee (Afeila,S <!/) KeSHJ StMCH 1 —^A'aturi ef ttnanty — H«w ditermnitd—Separalt 
r Ram Dularev. ./»./»■«»» i... . . . . , . , 


) 


. :» 


HelJimg ettr~AHenl af landlord— ImftriMce 
from eanJnil —Suit /or rtnl — Jf amounh to txpreman 
ef astent to holding oitr— Landlord Praltittiig agatnit 
holding ovtr for uvtrol yiort ant then Jnmf/or rent— 
Effect of. 

In the absence of anjlhing to indicate that the laod 
lord has declined to consent to the tenant bolding over 
after the ezpii? of the lease the mstitatlon of a suit for 
rent ma; well be deemed to be an expression of assent 
to the tenant's bolding over But, when the landlord 
has for several years, protested against the tenant ho'd 
ing over and then has instituted a suit for rent that can* 
not be bild to amoant to a consent 10 his holding from 
the expiry of the period of the lease. It is inconsistent 
with >h« lanHlord’e rontlurf and can merely be evidence 


additional area at different ram. 

A clause in the Kaboliyat whereby the tenant agrees 


1910 SD 191 (1)“ ^tenaneief ereoled in resfect of original agricultural 

■ . gricoltural 

tg out was 
• le tenancy 

. Tenancy 
though it 
! have the 

• But if in 

, )f separate 

IS of fresh 

• • • the land* 

• Incident* 

•**•1 with- 
VMIYA 
. ■ 890 

to «'« 

I ttte iiuieiue U) fioo) Oj 

IVfiere a person is nnaft/c <0 prose the fernis of 
the tenancy, it must be assumed m the absence of 
evidence to the contrary that the tenancy svas 
tenancy from year to year or a tenancy-at-svill 
Swch a tenancy can be determined on the expiry 
of the year or by a mere demand for or suing for 

E Jssession {Mofusmad f/oor and Manohar 

aU //) SuRiA Mohan v Rama P«a«ap 
189 IC. 74Ssi6 BR. 860=13 R P. 134= 
A.I.R 1940 Pat. 37. 
— I A’jture of tenancy— Tenancy for gathering 
and emoytng fruit t from le tet—ff governt i iy Bengal 
Tenancy Act 

, If a tenancy is for the purpose of gathering and 
. 4 • «„- . r ... horilcultBral 

the operation 
exclusion of the 
' ) Saiundra 

. • • UOWn.682 

• • » o—Abtrnct of 

• r of, tenanty— 

I A person cannot claim to be entered as occupancy 
tenant, where there is nothing in the evidence to show 


UA'.SkA. •! yj .p 1 p.v,,*.i 

- ■Khaikati rights— tjp*e of kbaikari holding— 
Land entered as khodkasht of 4»i»/ Presumption— I 

•Effect on khaikari rights See KUMaun KENT AND ! 
Tenancy Rules. SCH I, Croup A, bERiAL 16 


agrleultural furpoiei. 

I The fact that a tenancy is for agrieultnral purpose* 
I does not firiuia facie indicate that It is permanent or 
I indeed that it Is more than an annual tenancy. The 
I inference of permanence is an inference which if is diffi- 


lessor and lessee'* 
SUEHUEO PANP 
61 


lOPat.iia-A.Ui.iyiui’as mo 

dgnment— Privity of e«Ufe between 


— — Malkana- 
land revenue— If 
MAHStUDUL lU 
<10VDS. • ■ 


~~ Possession— When could be decreed to a land- 
lo«J See 1939 Dig, Col. 7l5. ^ _ErVCH*i SHRl 
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LANDIiOED AND TENANT} | I.ANDLOED AND TENANT 

A lessor who has, by his own act. pre\ented bis 1 1939 Dig , Col. 7l8. KaNTI ChandRA Gkos^L t. 
lessees from enjoying the demised premises dnting a i SUCHITRA SUNDARI DaSSI. 18510 660^: 

* 12 EC. 385. 

■ . • ' — Remnuon—Colleetor'i fetcert uilA 

■ . ~Dual tapactty. 

or has both Sn administrative and a Judicial 
■ _ _ ■ • 3n the administrative side it is open to him 

. 1 • jjjp l,j [j 

• ming the 

* ■ ■ ground 


■ ■ pplied to 

, ", SM, end 

' ;■■■'■ N aVIn CHAMlKA f. Ram CHANDRA. 

. )E.D.391(2)=1940A.W.E {B^)76. 

section It is open to a Court to presume that the rela R ent — Remissiim ehp — Interference utth 6y 

tionship which has determined in the rent suit continued | Judueal Ceurt. 

after that Therefore where the wife of a co'Sbater ' The entry in a remission slip is not liable to be 



Renl'^Ltahlity fer—Dup < 

title parameunt. 

Where a tenant is dispossessed In execution 


of a 


damages for dispossession — If can be gone into. See 
C.P, CODE. 0. 8, R 6 21 Pat.L T. 821. 

-Statutory tenancy— Lea*e In favour of wife 
*' • ■ ■ Transac- 

■ • of wife. 

• • 

> ** l.'tiv A li J \bBpP ) 97. 

Surrender— Aetinpupen—Evidenee—Sugitienty. 


v, yut II 

Uncer a patni lease, the palnidars were to pay revenue 
and cesses into the cotlectorate on behalf of the Zemin 
dar. As the patnldars failed to do so. the Zemindar 
paid them themselves, and brought the pa'ni tosale 
under the Patnl Kegnlalion 
amount paid by that sale. '■ •' 

a suit for the balance and • ** 

result that he was satisfied • *, 


costs incurred In malcmg the • • > ' 
cesses into the collectorate 
Held, that the suit was not a 
recover the unpaid balance on a ■ 

included items whkh could not . ■ > 

•ult {Hendtrien and Sen, J, ■ • * • 

OHOlHt.TBUSTEESTOTHE ... • * ■ 

MaTILaC 71CLJ.429«'. I I • ■■ ■ . ! 

Rent— Place ft payment. 

The place for the payment of the rent Isa matter of 
contract, and in the absence of express provisions, is to 
be implied from custom, and if there Is no custom it is 


- ■■ ^ Terminatien of tenancy— Duty af tenant t» 
deliver up pcsiesiian—Sui tenant helding Oitr—Land^ 
UriPt remedy 

The liability of a tenant for damages for breach of 
’ . possession after the 

• I not depend upon 

• ■ him and his sub- 

held that a tenant 
nnderan arreement withmt anv stinolalion that he 
' at the 

• deliver 


" 'Kent— Ttedaetlon — Agreement for— Onus- 

Acceptance of reduced rent for years— effect of. Set 


U will and 

In the case of a tenancy^it will, the tenancy does not 
‘ il notice to quit has been served on the 

as denied the landlord's title But In the 
. . cyforafxed term, the tenancy Is deter* 

. Ically at the expiry of the term of the 
. that dale the lelaiiontblp of landlord 

I and tenant does not sobrisC, unless ills proved that 
there was a novation of contract, express or Implied and 
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LAKDLOBD AND TSNAKT. 
the lenancjr hu been con>erted into a tenancy at nUI or 
a tenancy from year to year. {Tti Chaed end Djltp 
SiHsh, //.) banwari Lal V MST Hussaim 

42 P L B &35° A.I£. 181U Lab 410 
Tr'ii—Transftr cf tamindari—Trttt, tf fait 
vtth iht umtndart 

Trees form part of the foit and they pass leitb it 
Trees on a remindari appertain to St and on ttie transfer ' 


piopiteiui emuicuiua euaiL ui |iiouu<.i. tui 
trees — If entitled to get an Injanction against under, 
proprietor in respect of trees. .See 1939 Dig, Cot. 721. 1 
EWAZ MAHOMED r. NACESHWARI PraSAD. | 

16 Ltiek m I 


LA77D TBNOSE— CVea/eA* ef 

Nature of ttlaitentki^— Rff€tt »t i" ■ • . . •• 

In tbe case of derivatue tenaie, > . , 

the holder of a tenare and the bolder of a sab-lenote 
imisediatcly cobordinate to it is (bat of landlord and 
tenant. It is not cotrectly lepresenied as that of a 
person entitled to receive tent from another by reason of 
an assigninent from a person previously entitled to 
receive aucb rest. The tab iiifeudatt - 
the basis that each Interest is a right t 
IS trne even in the case of an harder • • 

often tsterposed betvreen a tenere • • 

If therefore for any reason an hferior 

ceases to exist trhetber by lapse of tin «• • 

of a tennre which is not permanent 

or by abandonment or otherwue, be • 

sanly operates as bringing lu an e 

inposed apon the superior interest 1 • 

G/arfe Haniitt ) PKOfULLAH NaIH TaCORE o. I 
bANTO^H KU»(AR DaS ^ 190 LO 472*> j 


LEASE 

{Stemf. y.) SllEO RAM Ram Ciiand 

A IB 1910 Lab S56. 

Zabll bhogra — As'essroent — If can be challenged 
in civil suit. 5« 1939 Dig , Col 723 Harihar Dora. 
». UpzndRA PATl. 6 B.B 218°>186IO 602«> 
12 B.P. S84 

LEASE — Arngnment — Purchaser ef lessee's interest 
ei Cesert seJe—Liahlsly for rent ie /essar—Prsvsty 
a/ estate— /niereit en arrears cf rent — Lsaiiliiy for, 

by privity of estate on- 
the rent to the lessor, 
the title of the assignee 
hech IS not fo/foned by 
ates to vest the interest' 
the sale. The manner 
In which the interest ol the lessee become^ vested in the 
assignee IS imtnatetial provided ihe method is such a» 
in law vests the whole interest of the le«see in (he 
assignee. But the liability to pay interest on arrears of 


12BB 485-42Bom.LB 279» 
AlB 1940 Bom. 164. 
—^—^mstrufUrn-^Cottnant to pay all latex Ittaed ty 
CcTvrnmens-^fjahliiv tr pay edueatieit taxes sulse^ 
tuently hl-ted by Distnst board. 


same under the lease 

Afr/d. that the education tax was not a tax levied by 

•V S'. K. >).> rv 


- —Pradhani — CusSem ^ ytHagt first rultsiated 12BO.4C0. 

later than 1788. Construction — rermaneot lea«e — Bemtadt 

The system of village headman Is onlversat among pasta — Wilement of land for erection ^cf Cola house 


^ ^ . . ■ , . . • . : . » . ■ ‘ I 

Ranhn't JaCADISK CHANDhA DeO R. DEBKA'TH I IsCOSIE IAX, B &0 v. \ IhHLSH WAR 
Mahto 189X0 606«1SBPO 40- 187 LC. 691- 12 BJ* 629 - 6 B B 621- 

1940O.LB.506-19I0P.WJI 781-1 AJE WloPat 21 

21 Pat L.T 1006- 6 B B 876— | * Construction— Use of words like ’ferpetoil* and 
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ij:aS£. 

Aftiiiug least— Nature of— If a sale of larid 

«r pimerals 

A mining lease is not a mere sale of the land or 


—— ^Nature c/— Ahata given to indige maHufaetw- 
rers~Status ef lessees an i tAetr sueeesters—OngSHil 
grant, if nullified by bringing land under eHlUvalten— 
Origin of tenaney unknavni — Inferenee of fermanent 
character— Ctreumsl/inret 

-d 

f. 


i4Liu me «i.«j being Drought under cultivation rannot 
nnlltly the lease originally granted Although the 
origin 0/ a lenancy may nor be Iroonn. yet if Jti» pra- 
red that the tenant and hie ancestors n ere m possession 
of the tenure for along time and had boiltapacca 
house on the same and from time to time the tenure had 
been transferred by “uccession and purchase « uhont pro 
test by the landlord, a Court is justified in presuming 
that the tenure it of a perman'nt cbara'ter {Igoat 
MmadandVerma,//) RA»f DaUR Rai r> LaCM 
HMI PRASAD 1910 AWB (n 0)603 

— Permanent lease— Conditions for transfer —Ful 
fitment— Condition that lessee would remain liable for 
' ' is estab 

ABOUt 

auuaU 1 a-1aBC 640 
' ' ' ’Sub lease of remainder of term— If operates 

as absolute assignment of leoee—Englie't law and Jnhon 


Sattn, J) NANfAPPA C 
GOONDAN SILW •• 

AIB 1910 Mad • : *. 

I — -Third party en possession— If ean question est 
validity 


I.EGAL PBACTITIONEE 

while there 19 no light of redemption vested in the 


LEGAL PBACTITIONEE 

Seealso (1) BAR COUNCILS ACT. 

(2) Legal Practitioners act 
• Aimtssien on point of law— Binding nature— 
Court, if can decide rights of parlies on the true titus 
el the law 

‘ •- cannot be 

ot consider 
he parties 


1010 A.WB (P0)86 = 1910OWN 415= 
42PLB S39-6BE 618 = 
Aia 1940PO S0(PO) 

' Advocate— 'Power to compromise on behalf of 

etsent 

An advocate who files a power in form IV prescribed 
in the Sind Courts Civil Circniars which empowers th* 
advocate to appear and act has no power to comproini'e 
on behalf of hj$ client, an a power to eomprcunise is not 
warranted by Fojn IV In the absence of any general 
or special power from the client to compromise, such un 
advocate has no authority to compromise {Dams, J C 
and Weston, J) H*yi HlSSAIN KtBlBULLAH c 
Ha)! Vali Mahomed 1 L B (1940) Kar 4S7 
AnthcMiy-»Ofler to be bound by special oath on 
behalf of bis client— Propriety of— Special authortiy— 
Necessity See l938 Dig . Col S79 LaxshBaX t 
BajORao I lb (1910) Naff SlO 

—— Authority to compromise— Words 'Sulahnama 


does not know bow to maintain the dignity ut tiie 
Courts IS cot fit to be a legal practitioner {Abdul 
r, _ ^ watir, I) Harnasi Singh 

• III the matter ol 

42PLB 3 &E 275 
• inashin lady— Pleader appearing for 


of a Dsofructuary moitgagetbe person In whose favour 
the document is executed is enlilled to possession and in 
both cases there ts an advance of money to the eiecn 
tants of the deed Lut while there is a scatotory 
liabiliiy for ac'ouniing cait upon the usufructuary morl 
gagec by S 76(f)ol the P Aa, there Is normally 
no such liability on the lessee in the case ofurepesbgi 
lease hereas in the 
gage there Is a transfer c 
gaged In favour of the 

xarepeshgi lease pure a ■ ■ 

security tor the amoun • 


' every particular, so that il may Implictlly rely upon 
them This IS a rule which admits of no qualification 
and it IS an honourable obligation of the Bar and of 
great value in the adminisiraiion of {ustice It is there 
fore improper on the part of Counsel lo make ttaiemrnis 
of fact before the Court which are based on mere 
'Surmises or guesses {Gwyer C J, Sulatman and 
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'MOALPEACTmONEES’ACT (1879). 8. 13. 


' •Mtseonducl— Appearance for opposite 

party — lyiim not }ustified 

In order to pre\ent a counsel t 

other party, he must have a defir ■ 

a fee paid or he must have 

mstructions from one of the { 

make it improper for him to 

other party (Afarsh, S M, or “ 

Gua NAKAIIf ilUKHTAH, Itl Tt 

1939 R.D. 641 (2)=1940 A W.l • 

— IfiieenJuel — /Jiteiplmary 
unJtr fiattiir Perrat Cede. 1 


<> iMlijltu. I 

The charges of professional misconduct must I 
be dearly. •' ' ' 

mere grou * 

from wha 

uidiscretio ' ■ ' • 

Gub 

1939 R.1?. o4l ^A.i_i»4u A vw.iw/ ■* ^ 

Mnee/tduet—Jle adnwim of fUadtr afltr I 

rtnuvat from roll~Pr<t(tict. ' 

When persons are strock oS (he roll, 
not irrevocably shut behind them, bat 4 
of industry, straigbtforffardness of life, an 
vhicb shows repentance and detertniuatioa 
they mayotiimately find their way back to the 
ble profession wbn-b they once disgraced. That leDieiity 1 
of outlook results from the consideration that it is | ~ 


Amar Krishna Narain SihGH f Nazir Hasan. 

14X.nck 723 


_ . La . _ j 

be same 
client to 
between 

' needed 

' rate of 
xcessive 
nsaction 

• ten the 

” • . • . JhAN V 

• • . • '• \ 010- 
1910AW.B (.PO>168-E2LW. 777- 
AIB 1940 PC 201 (PO). 
—Lien of— If prevail against parties' 
-Costs due by.one patty to another— iet- 
re amount payable by latter to former— 
ilieitor’a lien— Equities Ste l939 Dig , 
•WAR F.J. Laueb S'. EdeaHIM F. J. 

1L£ (1939)Boxn 692- 
18610 S51-12BB 327. 


—Unprofessional conduct — Advocate struck off the 
' ‘ loney— Subsequent 

* * ■ —Grounds for re 

• • ’ . K. J ANAdvo 

•• ■ ' ! . ■ T 940 )Mad 81- 

: ■-4icrDJ. i63. 
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LEGAI.PEACTmONEES'ACTCia79),S.13 | LETTBEB PATENT tBliOpal), Cl 7. 


* to the parties tbat a farther appeal should be 
In the last tnentioneJ ca‘=e, it is necessary that 
lewld be some real and outstanding' point of 


"S 13 — ProttedtHgi UHdtr — Dutyof Cmrt — Com 1 / . n w » 

promise htiwetn pleader and eomflasnant-^Comtlainant I (AllaaaD»Q), Cl 10 — Judgment — Refusal to 

Hot wishing to proeeed — Dropping of 
Legality, 


tier 

It 

of ■ ■ 

pla 

merit, does not wish to proceed with the ma 
C./, Gentle and JCrsthnaswams dyyang 
Sriniv/sa Kao, pleader Coimba' 
matter of ILB (1910/ Mmi , 

187 1C 14i-12BM 713-41 Cl LJ 419- 
61 LW 197-1940MWN 161- 

AI, & 1940 Mad 370 - (1940) 1 U L J 259 (FB) 

' '-8. 13 (Xt—Mssnnduet—Convietion for ermtnal 

breach of trwl-~-Pumshnimt 
Where a pleader is cooeicted for ertratnai breach of 
trust, his name must struck oH the 
tiers under S. 13 (/). {Rolens, C,J am 

T, A LOWER Grade Pleader, in the 

AIE IS* 

' -9 IS it)— ‘Misconduct— Fa ' -• '♦ --•»*- 

accounts — Liability to be dealt with t 
Even if a le^l practitioner has not 
bound to keep accounts for whatever • 

and failure to keep accxrunts amoon 


(Bhopal), ois 7 and 8 /l^/ntcrpretati 0 >i— 
Order of Single Judge on original ndt dtttdmg elaim 
under 0. 21, A 58, 0 P Code— Apptslahhty— Such 
order, %f a"iuigmtHi'\ 

In spite of (he fact that S, 3 of the Bhopal C I'l 



to High Court, 

Where (be District Judge finds (hat the charge 
fe'Sional misconduct has not been established ^ ' 

should not go to the High Court {Aoberli C . , 

DunkUy, j') S. K MlTBA, IIlCllEK i aiinouen sulu an uiuei is u 

I’UEADEK, /<* re. 19010 *I1=1 . » r- »/« •- -a. 

4lOr.LJ 809-AA.' - . 

letters patent — to ‘ * . 


juuguieiii Hiiiiiij lue 
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LETTEEB PATENT (Bombay). Cl 12. j LETTEEB PATENT (Nagpor), Cl 10 

— (Bombay), Cl 12 — Jurisdiction— Defendants | jorisdletion (Pawknii£e, J") CllAnLRjEt 

having business outside Bombay keeping • ' ■ " .* ” 'r .“J 

clerk in Bombay— Loans raised and goods • ! *, < 

in Bombay — Accounts kept in Bombay I 

If carrying on business—” *'*•* * , . • 

drawn outside but delivered ■ " 

endorsed by latter {n^ Bomt • ■ ■ 

Court — Juri'diction — Ca • 

Dig Col 732 D VMJI Ii • ‘ • 

Essabhoy. : : • ■ • • ■ . • 


-(Bombay), Cl 15- 




order j 

Indarnarayatt, /.—The word “judgment" in Cl 15 of 
the Letters Patent is obviously used in the same sense as 
the word 'decree' mtheC P — •* ' 

Sion which affects the merit* 
parties by determining 'ome 1 
dexa and Jndarnar tyan JJ ■ 'i* • • 

SAPPA i anasuya 1 ■ : 1 * ■ 

1 ■ * • • 
42 BomLE ST! ■ . . 

—(Bombay), Cl la lUgh 

Court aguntl erdtr of rmand patttd iy apptHett 
Court-~Ordtr of tinglt tudgt eenfirming ordtr of r* 
mand—fjlltn Paltnl Appt if— VjinUinaMily^C. P 
Codt, S. 104 {2y—S<op‘ and iffut of 
An appeal does he under Cl iSof tb'e Letters Patent 
to a Bench of the High Court from a decision of a single 


dtcrtt appartnl OH ricord—Correcttoii tn LtUtn Patent 
appeal— Pemtttttiiliiy 

Where a trial Court passes a decree outside the scope 


' — ■ (Madras). Cl 12— '‘Carrytng on lusinni'’— 
fnturanee company tvtlA heed eHiie tn Calcutta ami 
hranek at Medrat—Madrat branth net autkortted to 
enter tnU eentraets ef meuranee O' ntait paymtn*t tn 
ree/eet of pelines—Cempany if earrtet on iunnett 
tn Madrat 

It 1$ settled that a company only carries on business 


An origmviirg tummons Irought^to | T l 1C 


adero. >0 ua i ruiim^i «njM 

sDt leave to ap^wa)— Apjwali* 
Col TW Vtsv.ATA\VA r 
eA-VTApy*. 

186I.C.C54»12 
—Apt *l under— Ct 
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LETTERS PATENT (NaCTur). Cl. 10. | 

The condition of certiEcate that a case is fit one for 
appeal under Cl, 10 of the Letters Patent applies only to 
those decrees or orders nhich are passed by a single 
Judge in the exerci'e of his second appellate jurisdiction 
and to no other cases. (Myegt, Pelto€k and Grwr. 

JJ.) ’• 


(NagPUEj. CIS. 10 aod 27 and Pules framed 

"by Bl^b Court, B. lo— Kefusal of leave— Second 
' ‘ '' ' IKA- 


■— '(Patna), Cl 10— Atirto i 
appeal— Cempeleney 

The High Coait in appeal i 
Patent cannot entertain any 


; Itlttrt Patent 


LIMITATION ACT (1908). 

LIFE ASSURANCE COMPANIES ACT (VI OF 
1912), S, 31 — Conitrueti»n~~Persont liable under— 
Same person liable koldingdifferent eaPaetttes. 

S. 34 of the Life Assurance Companies Act cannot be 
construed as laying doan that besides the company only 
“ • g under any one of the speafied categories 
shed A director of the company nbo 
nd who is also a representative of another 
are the managing agents of the former 
company, is liable nnder S 34 in all the capacities held 
by him, {J.akshmana Rao, J ) PANDAtAl v. EM- 
rauoR ISO I C- 896 = B1 L W. 534 = 

1940M W.N.384eAlR 1940 Mad 760. 
LIMITATION—Applicability to defences. St< 1939 
Dig, Col 736. Krishna A IVAR S' SubbaKeddiar 
18910. 200=13 RM 192 
“ Execution —Attachment sn force— Fresh apph 


(Rangoon ) — Powers , • . • 

Prerogative vsnts , , ,, ’ 

-I".'!’'''?'''’? 'f' 1 A n™ f<f. 




• aled Act was In existence, {/fawal 

• and Ran/itmal, /) TSJSINOH v. 

1940 Mar L B 129 (CIV ). 
* hmtiaiton prior to LttnUalhn Act, 


peal fromdcCTees 
in the onginal side 
■ heating wlibogt 


It 1 $ incorrect to say that because the first 
Limitation Act was not introduced until 1877 
there was no law of limitation m force in 1872 


appreciated and correctly applied, secondly^ | 


whether any 
material over 
the weight of 
came to a r 
Judge who 8 
better positio 
testimony ths 
advantage. 

YJN t-. Ma 1 


uigment 

ne of the 
IS open 
nt. {Dm 

■ M VlllYA 

■ L 149= 
Lah 76 
\pplicable 
the plaint 


If. Mat •• • V a cjinooA, o 

18810 631“13B^.4=AJ.E.10l0Bang.ll7. atlegalions. J'rr 1939 Du. Col, 736 Jai Mancal 
l^tS^SZ’^—Rcooeatten—Lietniee building verbs of *- 

permantnl nature— Littnior’i nght to rsroke heenee, ~ 

In a province like the Panjab where the Easements 
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LIMITATION ACT (IQO 8 ) 8 4 
—Datt ef tuii^Daie «f rt Prtseniahcn er enpnal 
frtsenlatifn—Ejielunort «f ftrtod—lAmtaUonAct, .S 14 * 
O ■tn.t October, 1929, a suit was filed in the Court 
' ict Mansif for possession of properties by a 

* * * 'to the estate of a deceased Ilindn from 

* enees who bad taken alienations from the 

Courts do not enforce rights after a certain time, with I daughter of the last male holder The defendants dis 
the result that certain rights cometoanend It is Iputed the valnation given by the plaintiff, and contended 
Impossible to read into the modern Limitai * ^ The District 

exception for property made waqf for the * - rties was more 

mosque whether the purpose be merel ■ - ■ no iuiisdiction 

money for the npkeep and Conduct of a • • • • made an order 

provide a site and bnilding for the pnrpos* • * . • rn of the plaint 

l*nlion cannot be accepted that such a bui ^ * *• . ■ The plaintiff 

b 

P 


LIMITATION ACT (1008) 

are the rules In fotce at the date of the Institution of the 
suit, limitation being a matter of procedure It cannot 


fram aptraUen «f—.Pewr «f CgHrt tt ^EETHAWa 

offerd AIS 1040 Mad 68Oa(104O) 1 M L J 580 

There IS no Judicial discretioa to relieve the parties “ ^ ® tf 


" ■ Stept ef^K ixkatttUtt ' 

The Limitation Act is an ex 
add effect mast be given to Its 
by questions of expediency and « 
and Bm, J ) RaJARA}] v. PaI 

ILB (I940)Nag 334 I 


j V. ~ . li,n the period of 

I 12 of the Letters 
. ry of such period 

/) SuPROKASH 
44 0 W N. €04 

•S 3 — Scope and^ntcanui;; of^ ^ ^ 



^ ICeurt—ljmttatim rapifinx vn aar u<i 1 .a . - / 



m r- - 

tvIued—Beturii far prisrmlaltan It prtper C»»Tl—/!t' 
/ee/rn attem tt tamt Cturt after ttrthng rT eertaim 
itenttf peefertf taat le inrLa /aefa/teftem 


the towwt g^e la b li.C. P Lode.teltn 
nbl«t to the Coie and cxsscC refer to a > 
CAfxletf./) SveSARAOt ^A*21AH 
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LIMITATION ACT (1808). 8 B 
■ ■ ■ S B—Misiaken advice of Coansel — Extension 
of time if justified Set 1939 Dig , Col 737. NAZIR 


779 

lilMITATION ACT (1808), S 4 

ILB (1940) Mad 684»61L W. 173> 

1910 MWN 152«AJE 1940Maa 485- 
(1940)' 

" "S 4— Applicability to O 45 K 7 
to Federal Court appeals — C P Code ^ 

Dig Col 737 LaCHMESHwaR PbaSv 
G lRDHARl LAL 19 Pat 123-1 

6BB 1B9 = 12B P 353= I depeil leurt fee — Order of Court net 


——3 ^^AppUeaiilily— 
Count Setup cloted for tutu 
note on reopening date — S 


bar ol Umitation (lySDWMLJ 756 = 55 Mad when may be inferred 
CEB) Cons {^HorvitU J) t«”‘ ' ~ • 

ADYANTHAYYA. 

52LW 221= •• • •. . 

A IE 1940 Mad 908- 
——8 4-— U alten the Unj 
period Su LIMITATION ACT. S' > 

-B 4—11 can afiect computa 

reference to S 19 Limltatiori Ac * >. • 

ACT, SS 19 AND 14 191uNlj4t>ur 

■9 6— Applleaiility— Appeal filed wtheut tm 
pleading neeestary rnpendtnt—Suiteguenl amendment 
after limtlaUen—Seetton, if eon beint/eied 

S 5 of (he Limitation Act contemplates an appeal 
that IS to be In'titoted fc 


le when he files 
account of the 
business of fais 
r depositing the 
3 sort It is expected 
acquainted with the 
s not the duty of the 
a them The omts* 
rder to the ptea<i‘‘r 
Je the appellant to 
the Limitation Act 
ABtLA Devi 
=AIB 1040 Cal 530 
ippheahen to tel aside 
of death — NegUgenee^ 


" '8 5 — au//irie/ii muii —>.vhhui uaitng w 

kealth acitng on mttake of hit tltrk • 

Where owing to bis ill health counsel was not able to 
pay personal attention to an appeal and filed it out of 


appeal which has already 
ed later on account of any 
the memorandum of up 
therefore be invoked by 

filed an appeal without ’ 

dent but seeks to impleac 

the appeal (.Dm Mohan • 

? Imam Din * ! ‘ 

42P J.B ’ ■ . ' ' ’ 

— — — 3 t—Appllcaiilt 

B. 1 l 

S 5 Umitation Act has not been made applicable to | 
applica , ^ 

applica ■ 
under 1 
Radhn 


}80IQ 77=12 BX 951 \jndrmtnt^ 
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UUITATION AOT (1908) B 6 fi LIMITATION ACT (1908), 8 10 

Where there was a delay of over three months in I Under the Hindu Law, where there is an eldest 


delivenng a simple judgment which at the bottom con f member of a family, the presumption istbat be is the 
tait *, .• ■ .-s competent to give a 

del ■ , • ■ of the other members 

tar • ' - ■ ■ imitation Act so far 

r<*, . • . ■ ‘ ■ cerned. It cannot be 

", • ... (Jest brother most be 

• • • . dS the manager If a party wants 

■ , • • •• dinary presumption that the eldest 

■ •**;*• * - • . ■ I as manager and contends that he 

' ■ ■ ■ ■ , , ion to give a valid discharge it Is 

^lPfltcal$ol if amexntt tt I incambenton him to prove facts rebutting that prC' 

hfere presentation of an application for review doeslsumption ^Vinialaramana Kao and /Cuthraman 
not entillea htiganiasof right to dedu't the penodj//) 


I 


parceners would be entitled to avoid it not as the 
representatives of their fathers but m their ovvn 
right The period of limitation would run from 
the date o( the «ale and there is only one cause 
of action which would arise lo favour of the 
other members who had not consented to the sate 
Successive causes of action cannot arise as nevv 
members are born year after year A co 
parcener who is not in existence at the time from 


18 8 u ib9- A iJd mu Cal ^^8 

' —.8 10~Apphcabiliiy— Trust declared invalid 
Ste 1939 Dig Col 739 DAW EIN v DAW CHAN 
Tha 1940 BacgLB 1S6=19B.E 251- 

18QIC 210 

— B 10 and Art 89— Apphcabihiy — *‘Tra«t'*— • 
Creation — Essential— Property transferred by owner to 
another for good management for term of years— Trans 
feree given power tosell with eon«enl of owner— Power 


' ' — S s 6 acd 7— Apphcabihiy— Matumakkathayim 
1 havarhi— Alienation by karnaianand adult ineinber| 


—3 Vi—/1ffliralilitr — Trnilit 
Effrtt of tht mntniwunt ofViVi 


de 


loit— 


' •«« r • * a % life 

, ■ ■ • . of the assign of a 

■ • I ■ a I* , 1 ■ rsden. Id « sut’ by 

• t * ■ operty, the defers 

' a I a I • ■ fset avallaUe to 

a • IB t • B B I a .■ a a ' • the teras of S 

mtm\er—Ce^fHtncfttitTrra]iJdiiclta'tf^Prnnmf- 1 10, Umltatiaii A« tSirCtrrgr ^#ai£v ) AIad • 
Utm—nu of in I* nrt d,nUrfr~finrdtMaf\p OmOM. TgCSTlromsOU. - 

frrof. . . . ' . . I (l»40)l. 
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LIMITATIONAOT(1908). S 30 

613iW 493=1910 MWN 368 = 
44CWN 513 = 1940 OJ.E 200= 
18710 108=71CLJ 281=6 BE 466= 
32EPC 136 = Li:.E fJ940)Ear fPC)109= 
42Boial,E 621=42PLIl 611= 
21PatLT 679 = 1940 AWE (PO>4S(2)« 
1940 OA 217=1940 OWN 225= 
AlE 1940PC 45=a940)lML J 834 (PC) 

■ - -S IQ—huippJUabthly—Suit for eecounis 

against Karta of Dayabhaga family 
Section 10 of the Limitation Act is not appli- 
cable to a suit for accounts by a lumor co dtarer 
against the Karta of a joint Hindu family 
governed by the Dai’abhaga law 
Akram, JJ ) Bekov Kmshwa Ghosb v A* • 
RENTJA KRISHVA GhOSE. 

ILR (1940) 1 Cal if* 
186 IC 546=12 RC 481=70 CLJ 5^ 

44 C W N 93=A.I R. 1940 Cal * 

3 10 and Art 120— ef S 10—4 t 

Art 

S 10 of the Limitation Act says In terms that vt 
S8it H brought by a bene6ciary against a trustee of an 
express trnst for an account of property vrhicb bas be- 
come vested in ibe trastee, or the proceeds of tocb 
property, the soit ‘ball never becorre tarred by lapse of 


Sacb a cla m is liable to be 
Art 130 la the Article appliea 
Ounklty /) OyriCMLTRt) 

1940 Bang LS 273 

— ’ 8 12 — Period between 

of decree — nedaelion of=- Decree aigneu 
Set 1929 Vig Cot 740 S<»«r Cff 
Rati Kania POLlky. 166 1 o 68 
■ ' 5 12 (2) and S C— Tjme r«qc 
of— ANrong soil iiomber given— IVlay 
it to euffer — tVant of fund*— Effect 


LIMITATION ACT (1908) 8 14 

Q tt A^Lj.t.1. J 

making ites 

—Hfla of 

Small 

The plaint in a suit on an unregistered mortgage 
was amended by scoring out the relief to sell the 
mortgaged property As it was then found that 
the valuation of the suit was within the cogni- 
zance of the &urt of Small (^uses, the plaint 
was returned to be presented to the proper Court 
and was so presented on the same day On a 
question as to whether the plamtiff in such a 
suit could claim the benefit of S 14 of the 


entitled to claim the benefit of S 14 ot the 
Limitation Act (Multa, /) 

Kocri V Cjiavui SihCH 187 I C 336— 

12 R.A 522=1939 AW R. (HC) 875= 
1940 All 145 


luions— Idspliiy of 
>ecessit)— Soil for 
Conri— 'Finding of 
urn of plsiat for pte* 
for rent m Rsvenne 
dency of «nit in Civil 
SATYAtlAKAVAKA 


well as the Ume for obtaining the copy of (be * ' 
appealed aealnst iBiaumaal, C J cni Stt 
BaLAPPA TaMMANVA V OyASlaPPA BHusappa 
42B0CIL.B 872=AZB 1940 Bom 416 

.3 12— Time rtfttintf—Time tetwinjatitf 

tuigment and tigning tf decree if could le exetuieJ 
The time between the date of the jadgnent and the 
llgning of the decree, can be excluded in the corapnta 
tion of the '> . 

decree’ one ■ 

apply for a « ■ > 

is iwtnateti. 

^USurALl 

15 I - • 


m if tan ie excluded 

W here a person In Ignorance of the provisions of the 
Aericnltonsrt Relief Act relating to the special forum 
prcsCTlbed by the Act files a suit in a wrong Court and 
on lu be ng relumed, presents It to the proper Court, 
tbe lime spent in the wrong C^surt can be 
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reiitfnci Uiai in on^i/ier iiiuU—uiut / 1 i/i 
aiaOnhU 

Where a ptaindS £lee a salt On a promi'sor * 
a Court within the {unsdiclion of which the 
was etnplojed, and where the money was borrowed and|J^* 


• as gecuiity 
ot to accept 
—Judgment 
rt— If tant* 
■er’'— Execu- 
39 I ig . CoJ. 


I LB (1940) Nag 627 
\~~LitUr cf (hit/ Ccurt 
ft the ease of afritullurnit 

mil^lien 



would be endtled to exclude (he time (alren (n ptoseca 


I Itfhu 0 

I ' '"S t^~j1f/ti(ahli/y^SaU of farheutar hiMse 

atUthed m txicufien ilaytd — Decree holder if can 


- -«■ S 14— IFa«f 0/ lurt ' • , ‘ ' 

in txitltnce at ifie lime of • I , 

"'There >a nothing m the terms o( S 14 oC the I .feie 

Limitation Act to justify the conclusion th-‘ •»-- I ••*««'*«« particular house attached tneaecnHon l 
want of jurisdiction or other cause of • . 

nature referred to in the section must • , ■ , , ,.*® 

existence at the very institution of the suit . , * • /s 

of jurisdiction or other cause of a like . ••• • . • • ■ • > 

?fU:V)' wore u.’ol.. 75 

btKGn ’ 

1939 A WR 

— — S 14— 

A'l 182 ( 5 ) 

It IS wrong to h , 

must be read sabj 

be used to extend ' • ‘ , 

by Art |82 (5) * • ■ • “ ^ Luck 694, 

... . .'f ’ — ' ' raod— Borden of proof-AppJicatlon to 

Vttian ?<w ' ... ' *.’>•••-• C P Code O 21. R 90 Jei 1939 D.*, 

i:LVPolHtiar,yvertoa of time U ^'s erd, to do 1 S'l’fs E 5^4^ 

with a fixed point cf time S 14 relates only to the J86ID 359-12 EC 467 

method to be adopted la calnlaling ihe total time that j 19 auft 4— .4f4>M(pfrdfi»«rB/ after lintitoHon 


lliesnpenou ui nuuiauuu u aai t-eiu uai o e lud 
S 14 (2) applies to eiecntlon appCcaUons in tutable I oothles to do w th computing the penod With refereece 
cases and Art. 182 cannot bar Its application The | to an acknowledgmect ender S 19 o{ the Act sad u 
■ • • ‘ i • -dJunlta 

I • 11 • ■ Kau » 

■ « • .J C07. 

■ m m a m m of 


raji J 
tack of 
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LIMITATION ACT Cl908i, B, ID. 1 LIMITATION ACT <1908)*, S. 19. 

acknowledgment of subsisting liability under the promls* | making the payment. Eat that h not enough under 
or nof.* ► .L * 1. , . . . . r|S.l9 {jStette.C.J and Boie, Jt) GAJADIUR PRASAD 


. A IB ISJOLah 106 

a ^^—AiknoiiU{tmtnt~-pa\mml 'alaj hisab’ 
te« aetffunt). 

"'“de 'alal fmah' that la on accoant. 


ItmUaUoH — If sates linniaticnt against the heirs of ihe 
deeeauJ deitor, 

A promissory note n as executed by two persons, one 
of whom subsequently died The other made a payment 


o'" °n ‘he ackfiowledg 

EAMPRASAD K 
n 1-t ii,, JLR a9W)Nag «I. 

183— /t/OTir«<wr of hahlttf in 

b^Zl-lu decree' 


■ "Ss 19 and 21— Guardian ad /rtrw— Acknow 
ledgment bj — If effectise agamst minor, .Trr 1939 Dig , 
Co! 749 GUMTIDEBI V JUGAL KtSHORE. 

187IC 831*a2BC.620. 


by 

the 

of 


acMiuHiBugmeni mihin the meanine of S 19 is suffici I teeeqaity ol redemption had been assigned «nu 

ent to extend the period of limitation for execution el •*'* «"®''>«aS«s had lost their personal remeay 
the decree, although the i - < . . H 

decree holder (dnetrAh. ' • . • 

V Bhagwan Oas • • • 

18810 280-12:. <• s'*.. 


, ' ~S l9’'^Admissi«>i 
ieferea Debt Cone, liaison . 

befrt" lue a«Dt in an application | 


■ " “8 i9—‘AtefiS duly anihortied'—Jsidee signing I 

de^tthm o/^slntn — If an agent of the uitnnt. j 


- -I — S 19— "5‘»g«ejf'—Afeaft»«p— Letter ttiffttew 
at iftstanee of ana on instructions of cfe&tor and 
Potted to creditor— A^nme of debtor not ttrittfri 
ey debtor himself— If valid aeknowledbtment 
If upon a document which purports to be an 
acknowledgment of liability, there appears the 
name of the debtor, and that name is introduced 
..Milpr |n« ni.thonfv wfrb p viMv to a’lthentiratp 


that of a Witness does not mak 
voluntarily going Into the box 
Judge to sign the deposition Con 
ment The kind of authorisatio 
implies the conferment of powe 
not already possess them (Slo 
Gajadhar Prasad r Udaici 
lOlONLI 445- 
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I.rafITAWON’AOT(1908), e 10. ' I.rMrTATIOKAOT(10O8),8.2O 

■ 3. 19 {.'iy-Ctftnortsagor—^AikniviUdtmtttt hf— before JSe expiry of Ibe period of limitation for a suit on 

If savts hmttaticn far suit 6y ctker morlfj^ar ngufut the document in question. Though tbe writing eridenc 
redtimingta mortgjgar for rtdmfuon lag (be payment may Come into existence at anytime, 

An acknowledgment by one of several co-moiigagors the creditor’s act of appropriation of the payment to the 
IS insufficient to provide a fresh period of timitalian for I principal debt, is a very different matter. The language 


_ . • , 5 by the creditor 

' ' '■ ''I ■;****,. • < • inner in which the 

■■ , . * » ■ reditor in his own 

dtbf' — "Agtntduly autkarued'' — ifeaiti/tg of~AIort I books oi account mil ordinarily be sufficient But if it 
gJtt — PurckiJtr from mortgagor of profitrtf not tom [be true that until after the expiry of the prescribed 
fritei tn marlgagetoitkdirretionto diitkttrgemorigage\p^’‘<>^^^^<^'^'^0'^*‘‘ treated the sum as paid on ac 
dtil—Parl piymtnl ky—I! taiti /jwrMriarr— /“rtri/f (““"• “'**^*** "0* treat it as 

i . ’ ' rcipal. then under the amended 

, part payment of principal has 

■ ■ * (Sir Gtorgt Piniin.) RAMA 

, • • •• 67 1 A. 160*= 

. .■ l940)Lah 470 = 187 1 0.233= 


t, saving ol—Condt/ions 
ation the payment most either 
appropriated as soeh or most 
the perron who pays does not 
,ment is towards principal or 
• not be saved unless posdbly the 
nst the principal from the very 
) CIRDHARI lALv KlSHORE 
16910 686*13 BJl 114 = 
•0)257(1)- 1940 AW 832- 
A I B 1940 All S3S 
ring no xnttnst^Part paymtnt 


p4)iiaiii ui kfit uj 410 ueiciiuani aiui at • * • • , • ■ r 

one by /in J93S. as being a ratification b> b* • • ■ 

payments by the 4ih defendant ... . _ 

. Iltld, (1) that the pa/mfflls by ike Aih ’ , • • * 

_ _ .1 . . 1 , ... , I ..,—1 ‘awards intere«t or In part 

■ ■ ■ • . • ■ • • , . : ■ riy slated that the pay 

■ , '■'1 ■ •••• ■ above •crounl.’* 

no |ntrrc«t the payment 

- • •' . • •• •••• ... have l«<n made in part 

■ . • ‘ ' , ,. * * • , he fact of the pan pay 

, n the bahi and the entry 

. ... .■.(• ne was dearly coiettd L; 

■ ■ a • 1 ... KESSBMHCJrr ^VAZth 

■ • • . . •• I ■ i* ; • "j-ALB ie4oi*h 44? 

leof no availeven aKsmstdefeTidinta 1 10 3#s siitherl — — 8 SO— /'jrf t^pntntt if dritar — ui 
hasnonghtioackeoaledgeabarreddebi so as to keep I r/=/‘jre.w 

U alive against Ms • ** 1 ' ^ ' — — *•-*,-«-.« •». j , . 1 , . . , fwl a y j 1 

J himself, It beint ■ ■ ••a. 

acts of Ml agent .!.■ a , iri. 

A’jterav.//) T . .... 

UAO I ■ • , , , I . I 

*' -3 Z<i—Cnsttor aptrofriating 'oftn' porment— ■aspeidf Jthc deUcr, a* m * 1 . 1 '. t, 1 i ,-i' 

iraibahlitj *( S.Vi — Fact! to it t^^d. Hoeiol »|-eUel‘’i5e ravit be at...«r> I j 1 t ‘= wri ii>.. 

Aplainilff wishing to avail P. ?0 of Uxbstiao payment iheulj go io«arv.> i_' '.'I - , 

Act. has in thecaieoftn ‘open* psyrnert, lopfWte that ever, not secewiry iLa li.* 1 t 

*>“.>frrppti.»’ti‘V«.*Am..tQ.wacdr O'c.prin^p*' deN inj<htlnr.»t th* otuer,! y * ^ ^ > y 
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LIMITATION ACT (1008), S 20 
prorf'S not only by sfatetnents made by the debtor at 
tbe timeof paytnen> but in stiy other manner as may 
clearly appear from the circumstances (2) If the 
debtor at the time of payment spcafies that the payment 


I LIMITATION ACT{1908) S 20. 

\v SiKKt Bros 189X0 264o13BX 7Sr 

42BLB 103-AIB 1910 Lab 106 
“ "“S 20--[/fiifi(etfied payment— Sattfl tf /tmtta* 
tiffti — Ccndiltctis fieeetsary. 

When the Hehtor malrM 4 nmmenr »n t> • tnr nq 


appiupi laiiuii i<- maoe ueiore eipiry of limitation bncii 
appropriation need not be made at once but it most be 
made before the limitation haa expired, (c) If the 


made towards the principal and, therefore this payment 
mil save limitation (5) If ihe debt due does pot bear 
interest the payment again must necessarily impart 


payment of tbe p 
extended under 


CHAND 0 But/ 

' 


( {fpamiiran Yttrie and Xa^hainthna, JJ ) KISHJ 
KiSHBM cr KRISHNA KUMAB 16 tUC]cS 73 a 

189 lo 481 = 1940 A WB. (0 0)270 = 
OWN 647=1940OLR 477=l3EO 89 = 
t940OA E35=AIB 1940 Ondh 340 (T B ) 

* 20— l/ntpeci/!ed payment/ — /((prepnation 
interest — Credtlar's eight— Saitng tf fimita 

I lia —’^andilionf 

A payment not specified as being towards either 
principal or inteiest, could not be credited to Interest by 


-8 80— ‘ 

irete fy memiee t 
men! iy unJivid 
A member o 
becau'e be is a r 
authority pay a 
the family or r 


to 

or endar ‘ » 

member* 
facta fro 
be no sa' 

Aidur A ■ • ■ • ■ • •• • 

VAIDV . •. ‘ , 


3 

he in Ihi • . ■ , I 

There Is nothing In law which requires that the pay ^ 
meni of Interest 'as aocb’ referred to in S 30 of Ihe 1 
Limitation Act, must necessarily appear In the band | 
wniing of or under the Signature of the party mahlng 
tbe payments Ii Isno doubt necessary that It must be 1 


1910 0 A 766 
— —■'S3 20 (1) and ^—Payment after ImitaticH 

t r- . ‘ fj t , d afiimi/aiifM 

, ■ recpectof hia 

’ ion for a soit in 

. expect of which 

. lay of payment 

t cannot extend 
n In S 4 which 
. • CptiUsi j) 

. •• . • ■ ■ r ■ =13 BN 3 = 

iei<s L Lu 1940 Nag 401. 

I - 3 20 (l>— Ari««Pa/ end lurely — Payment! iy 

' pnneipat—S/TecI ef against surety— ImpUed authanly 
af prineipal iff mai* payments 

I in cases of principal and surety there are two distinct 


A . : ' 

■ — ..j \t\j—i/nsfiiifiea payaieni ty aeitir^Appre 
prittttffn iyeredUffr Imeardi prineipal — E/feel ef ^ ^ 


tmaiiy auju’tea, anil wui noc oe aiiei.ieu tij anyloi 
bearance or arrangement for giving time to or other 
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LIMITATION ACT (1608), S 20 

^ag amefldel In 1929), S 20 (1), Ftorlao — 
Applicaiility u S 20 (2) 

Tbe proviso to S 20 (1) of the Limitation Act, 
inserted b; the Amending Act of 1929, applies to anb 
S and docs not apply to sab-S t2) ol S 20 U 
cannot be said that the proviso applies to the whole 
section {/{ffuland and ChalUrit, JJ) MATHURA 
SlNCU V Palakuhari Hai 

6B£ d77«187IO 484-12&F 698- 
21 FatLT TTO'sAIJt 1910 Pat 612 
— 3 20, PrOTigO— i'.vpr «f—Aekn<naltd[mint, 

when tould bt maJt 

The words before the expiration of the prescribed 
period’ which occur In the first and second clanses of 
b 20 of the Limitation Act, do not appear in the pro 


LIMITATION ACT (1908), 8 22.' 
lion of his attachment Hence there can be no satisfac 
lion of the decree so as to stop the running of time 
KPataniait Satin,/) P£RIA Karuppan CHETIIAR 
r UURAISWAMV Naicren 61LW191- 

1910MW.N 602-AIB 1910 Mad 461 = 
(1940; 1 ML J 134 
' ■ ' 'S 21(1)— Hindu Law— Paternal grandmother— 
If lawfull ' guardian— Endorsement by— ff saves hmi 
lation ^ " " *■'* ~ I . ■ 

ONKAl * ■ . . 




the Bsutnct by him year after year cannot give a fresh I 
start of limitation for a suit on the mortgs • . • 

vita and Rewland,//) MarSUDaN La < 

Niranjan NATH Das 19 Pat 607-18 • - * 

12 BP 676-21FatLT 219-6: . •• 

AJB 194. «v. I 


ade by the brother, a pay* 
behalf of the sister could 
lere fact of relationship 
,/) EUSOOF KaRWA P. 

ISlOBangLB 603 
cability— Lonauions Stt 
UR Chand Tewari r. 

186 10 891- 
)0-AIB.1940Cal 1S7. 
Party tmpliadid an hit 


AI£ 1910 Lab i 


»•/»»;/ and profit! by mortiaget—lf paymtnt' and it 
lavti limitation for final dt rtt—Prtliminarydforef— 
If tautfitd by ntnpt of rtnt! and profitt—C P Ctit, 

O 34 ^ 5. 

here a mortgagee who has obtained a prcbminary 


lull* U vv Is 1007. 
- g ZZ—Applicabilily—Smt on pronoU by wrong 
plainuif—Snbitilittion of rial plaintiff aftlr lini/alioti 
—Salt ifbarrtd 

here a wrong person sues on a pronote and after 
»».• T>»..rtA of I m ta* on rhe rt»ht rwrvin snt^' tnted, 


and receives the rents and profits thereof as a mortgagee 
but not where be is in possession and receives the rents 
and profits in bis own absolute right as the owner of ibe 
property under his purchase as against (he raortgigor 
Nor can the preliminary decree be deemed to have been 


—Salt doerttd againif all dtftndanti—Diimiiiil of 
tmt an apfial by imtk hgal rlpriiintaiixil—lf In- 
aolroldtimiiialai aganut non-appialing dtftndanli 

alio 

here a mortgagee iustitutes a suit against the father 


mortgage decree partber where the tnor(gagec*e | the legal repr^entatlve* of the deceased mortgagor 
, 11 iigaia a ■ a ioo Dismissal 

■ aa a>a*<aa a, rpreseatatl m 
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LIUITATION’ AOX (1908). Art 29. 

Art 29 and 8 2 Z~AppitcaHUly ef Art. 29— 

—tVrpngfut attachment tn txecutten of ttrangtr't pro ■ 
perty — Suit for damaget—Setture, a <OHtt«utne\ 
Krong, 

Where in the execution of a decree against (be jadg 
ment debtor, the decree holder wrongiully attaches 


nothing more 1 he Judgment-creditor has no duty. | 


£oo 

LIMITATION ACT (1908). Art. 60. 
of tune nras the date of delivery, and althoogb the cause 
of action was one for the price of all goods delivered the 
Court was bound to check the various items which 
constituted that can<e of aaton and to apply Art. 52 to 
deliveries made mote than three years before the filing 
of the suit, and (4) that therefore the plainiiS s claim to 


”Arts 62 and 85--ApplicabiIity— Sale of goods 
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uuuet cuivivaviuii— ouu 101 us lUuveiy. c>it ayv^uig,' 
Col. 759. LACHMAN MAHTO v SMANKAR MAHrON 
21TatLT 109>°AI.B 1940 Fat 106 
——Art A^~Applitaiility — A/jetager tftttnheJ at 
de lacto guardian^ 

Art 44 refers to the relationshio of auardian and 


-—Art 44— Applicabilit *■ ’ *' *■ ' •* * 

minor Jointly with dt faeto * 

cnbed as guardian— Recital 

and that consideration was fo • 

dityofsale. d'r/ 1939 Dig, ■ • • 

SaNQANOASAPPA IbO 1 U 2 jO- 12 UB 606 

—Art 44 and S 2S“-Pai/ure of tcvrdtotoe mih- 


very after death ef tanker— Limitation— Claim for 
interest — If tubteet to tame /imitation. 

Where money is deposited by a rnstomer wlib 
a banker (he death of the banker does not change 
the character of the deposit. It cannot be said that 
...... ..... .V L, f . « . ■ ' ,y way 

. original 

become 

• make 

be cue 

idiis Hiiiiiii iij lu;, luo 4uui ice Contract Act, and 


It is a sing<e cause of action, and when the claim is a 
single claim for principal and interest, there cannot be 


Kumar Das v. nogenora lac das 

A IB 1910 Cal 689 
Art- 4 4— yrY * of—Minvr,asdtfindant, if tan 
(halUngeatrantfer. 

It IS open to the minor as defendant tr» r»'8lle"pe the 
transfer of property made by bis guan • 
will be no bar to such a defence That • ' 

the remedy of the plalotiS to get the I • ' •• 

but is not fatal to his title, {/imail a 
Jaoarnath Prasad v. Chunni Lal 
IJ. R. (1910) All 680 - 1910 A.Wil. ( U U ) 468 - I 
1910ALJ 611BAI.B 1910 AU.410 | 
, Art. 52 —Applieaillitf—Ceodf sold and dehvtrtl 
and money! reeeiveJ on aeeount on varioui daler—Smti 
for bslanct~^auU of aihon — Limitation — Sfarling\ 
point. , j , _ j. .V. j 


—Test. 

In order to determine whether a bailment of a certain 
sum of money Is a deposit for safe custody or a loan, the 
test to be applied u whether the bailee Is to keep the 


because the respondent bad asked for ibein, and farther 
there was no security, no receipt in wriilag no promise 
tory note and no agreement as to rate of Interest. 

^e/dt that the moneys were simply held by the appel 
lant for safe Custody ard that be was really acting as a 
Banker for the respondent and that, Iberefore, a suit by 
the respondent for the recovery of the moneys was 
govern^ by Art. 60 of the Limitation Act. (Sir 
Philip Maedenell.) bUCEMAN HaJI AlfMiCD UMAR 
P.IIAJI ABDULLA. 189 10 414-62LW,S88- 
13EP.0 .‘IS-WIO ALJ et2- 
1910 A wn fP.O) isfl- 

42 Bom LE 971- 1910 M,WJf.3000- 
1910OLE 494-1940OWN.778- 
1910 P.WN. 718-6 BE 852-19100 A 784" 
41 0.W N. 1011 - A LB, 1910 P.0. 152 (P.O )• 
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LIMITATION ACT (1&08), 8 SO i 

- '(as imeaded lo 1929), S 20 (1), Prorlw— 
AffUcability U S 20 (2) | 

Tbe proviso to S 20 (1) of th« Limitation * 
inserted by the Amending Act of 1929, applies to 
S (l)‘>nd does not apply to sab-S. ^2) of S 20 
cannot be said (hat the proviso applies to the vr 
section i^RffwUnd and CMltr/t, JJ } IfATIiUltA 
SlhGH V. PaLAKUHARS Kai 

6SJ1 477«>187I0 48i>>12BP 698» 
SlPatLT 770 ‘A IP. 1940 Pat S12 
" — S 20 Proviso— if—Athnenltdemtiu, \ 
mhtn could it maJt 

The words before the expiration of the presaibed 
period’ which occar in the first and second ciauses of 
b 20 of the Limication Act, do not appear in the pro , 


IiXMITATION AOT (1908). 8 22.' 

tiod of hfa attachment Hence there can be no satisfac 

llon of the decree so as to stop the running of lime 


-8 21(1) — Hindu Law— Pdteinal grandmother— 
If 'lawfotl ’ goaidian— Endorsement by — If saves limi 
' cation “ * ■ 

Onkar 


^••d niM — Paynutt ky brothtr-~If on behalf of htt 
••tier 


knowled^ment reiened to in the proviso should also have ] curved by co mortgagors, they are Joint contractors 

• rother and sister h ere co mort 

made by the brother, a pay 


1940 OWJT 166«AIJ1 194 

■ ’ 8 20 (iy^Afifilieabihly—Po/iittio 

merltage— Receipt of rente and profit— If 
f<«K for tut 

Theenjoyment of the asufructof the , 

person in possession under a void cnortga ” 

mortgagee but as a trespasser . and such i , . 

the osulroct him year after year cannot give a fresh J oPplteMton ^ ^ ^ 

start of limlcaiion for a suit on the mart ' ^ 

vali and Rou/and,yy) MaRSUPAN I 

Kiranjan NATH Pas 19 Pat 607-1 - ■ 

12 BP 576 - 21 Pat LT 219- 
AJB 

" S 20(,i)—APPlieibilily— Preliminary deeree lei 
inert gage tuilSnitegunit eiiaehmceil of meet gaged frt- 
pertj let execution of money decree of another creditor— 

Private salt by mortgagor to mortgagee — Receipt of 
rent! and profit! by mortgagee— If Payment’ and •/ 
tavet limitation for final de rte—Prelimtnarydecrer— 

If tatufied by rccupt of rent) and profili—C P Code, 

O 34. ^ 5 

Where a mortgagee who has obtained a preliminary 


A IS, lOlO Lah 202 
——8 22 — Applicability— Suit by plalnilfl as minor 
while In fact be was major— Amendment Set C p 
CopeIO 1, K 10 and LiMlTATION ACT.S 22 

1040 0 WN 1007, 
— — 8 22— Applicability — Suit on pronote by unong 
Ptaintif—Subilitulion of real plaintiff alter llmitallon 
—•Suit if barred 

Where a wrong person lues on a pronole and after 

.1.. ^ j .. . . t— .1,- .1-1.. — I, , . , 

r i I U 

• » • ■ ■ • ■ ■ (,4,^ 


but not where be is in possession and receives the rente 
and profits in bU own absolute tight as the owner of the 
property under bis purchase as against the mortgsgor 
Nor can the preliminary decree be deemed to have been 
aatisfi*d by the private purthue from the raortf agor ao 
u to atop the running of time, becaute O 34. K 5 
recognises only one method of payment, Direely, pay 
ment into Court of the amount fixed by the prellmliiaiT 
Bortgige decree Further, where the mortgagee^ 
prirate purchase is made pending an attachment of the 
property In ezecaiioe of a money decree obtalaed by 
another peraon. It U aubject to the infirmity of belug 
liable under S 64, C P (^e, to be tuperaedad ty She 
attaching Creditor brlsg'eg the property to sale in esccs 


.Mg 271 

• • ; • • 'red 

• * ■ ■ of 

••dt on appeal by inch legal repreunlatixti—lf 
uatvei dhmliial at againit n n apfea/ieig defendom, 

alto 

W here a mortgigee iniiitates a lull agalnii the fnl^- 
of the irgai reproentatlvet of the decease] rno«i*i.^ 
and It It found that he could not be legal reprMent|,f,. 
of the deceated, !>.« propert) having Uen glfie<t i,) ^ 
•Uni by the moftgigor, the mortgigee cannot 1-. ^ 
(helegal leproenielire* of tte deceased inoei^* 
after the rrptry of the peri/sl of Ilmlia'loo f> 

Of thesaii on appeil by each irgsl represent 
volvev the dismissal of lit auli ag tlnti ihen 
defeedaate also mpedsi y uhrreih 
r^iyls Bot la their poeseisloo or 
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LIMITATION ACT (1908), S 22 

decree appealed from pertains 

perty alone 69 P R 1902 anc 

Rel on i_Din fTohammad, J ) • 

Ram / ■ . 

— — S 22 (1) — Applicability — Suit for reJunpiiim-^ 
Defendant tmpleaJe i in pertonal capacity — Amendment 
after limitition for permission to sue htm 
ms unit eorporated association — Eff'eet of 
of fresh partus — Limitation 
An amendment the effect of which is 
large namber of fresh parties to the suit 
'•pecial procedure one of their number nh 
be already on record in his personal capacity is treated 
on IS essen 
and a ben 
la barred 
A suit was 

instituted against the 1st defendant in bia personal 
capacity to redeem a Kanom After the period 
of limitation for suit had “ 

applied for an amendment of 
him to sue the 1st defendant as 
tion ^unincorporated) of which 
objection rtas taken and it was 
Afr/f, that the effect of the 


which a person already on the record was by means of 
bn amendment impleaded in another capacity or other 


righf of toay—PuHle right and private utf—Distine 
Uon— perpetual right of sun— If exists — Trespass— 
WhentoiiUiiuingvreng—Test 


I 


LIMITATION ACT (1908). S 23. 

.1. I r • I {[pened 

is one 
of the 
to be a 

wrong there can be no right of suit except perhaps for 
compensation for the ’ast injury suffered while the act 


“S ^Z— Applicability — Continnuing wrong ~~ 
Cliabutra erected on public ahar— .Sw/ after expiry of 
12 years for removal— Maintainability— Ereehon — If 
cenUnMHg wrong 

A trespass or nuisance, such as the building of a 
ehabutra on a public ahar recorded as gairmasrua-aM, 
may or may not be a continuing wrong If the act com 


I ^ o - . . - f's title to 

has been 
extinction 
. To such 

a cases 23 of the Limitation Act has no application, 
because S 23 would cease to have operation the moment 
' title 
found 
years 
• (speet 
con 
>havle, 

‘ IRAIN 

Mali 19 Fat 852 

■ -S 2S and Art 120 — 'ContmuiHg wrong’'— 
Test— Encroachment by loint owner by building el ab"’ 


the sense Chat it is not abandoned, (he wrong is con I of action to the person injured arises once and for all 
(inuous and b 23 of the Ijmitaiioa Act m^es rise at the time when the injury is inflicted and the fact that 
• » V 1 j < , _ . .»-« ..Il - „ s V aggrieved per«on 

. ntly or esen contnu 

^ • ‘ continuing wrong’ 

• action on each such 

• • . • a such that the injurjr 

■ , ■ 'continuing wrong 

. . ' . . . , • k In the case of » 

. . . ■ and a fresh cause of 

« . ■ period during which 

a",,'.,., •. r . -le act complained of 

• . ■ plaintiff the injury is 

^ _ , • ■ ■ . ’ . . . ■ To such ca«es S 23 

struction docs not amount to <li*pos3essioti of the plain* | does not apply An ennoachment made by a Joint 
tiff either because it H ml on the plaintiff’s land or owner by boilding a chabutta on land fe*etved for com 
because the plamiiff him elf has only a right of ease I mon i>arpo<cs claln mg it as his own does not TOnslilole 
Ritnt, as in the case of rights of way ofviUa "• u I « _ - •»'»’nlng oT S 23 Ills 

Baling in custom lien In such ca.e« esen ■ ' nplete nl the lime Ihe 

wrong !,«» Continuing wrong there would be ■ tut fw injuncbmi n 

(J.M jar. in - - ' (rrf Cto' 


of Mtl«n afur 
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LIMITATION ACT (1903), B 23. 

Bftidt and Dtn Mihomtd, // ) KUAl MaHOMEd 
K n\Nr. MT. JANNET. 19110 42“ 

AI£ 1910 Lab. 359 (F.B ) 
5. 23— Continning wrong— Wrongful seuure in 
execution of stranger’s property — If amounts lo See 
LIMITATIONACI.ART. 29ANDS :* 

AIR. lOli . . ‘ : 

■ -S. 23— Dissolution of Mai 
Suit for, on ground of impotencj 
1939 Dig , Col 754 MT. SaH 
Ghafoor. 18510 . 


ILXMITATION AOT(1908), An 28 

' ' 'An W—Applicahlily~Ptrton net faity to 
erdtr, 

Alt 11 of the Limitation Act docs not apply as 
against a person who was not a party to the proaedings 
in which the order sought to be set aside was nude 


l-llUlUlUJll JAJI l.. o.. , 

Tevancy act, S 233 

S. 28 — APflieaiilily t» 

Provinces — Extittguiskminl unier- 

S 23 of the Limitation Act has L * 

applicable to tenanaes in the Central Trovinces t^ S I Code 
104 (41 of the Central Protinces Tenancy Act. In the 7S7 
case of tenancies under the Central ProMnees Tenancy 




, 

-Applicability — Order of Bench e[ 
S W^, Bombay Municipal Boreucht 
-Suit in Civil Court to determine 


• • The 

’ • • • IlOof 

• • order 

• Jer of 
er and 
‘ 4 doei 

; lu all Uluei. V.) 

V BNAT 188X0 531“ 

12 BB 510“i2 BoULLB. 223“ 


Art 11 — Apflieability—Alta 

liee in execution— Claim petition by • 

far an order for eale lubiecl to hie moregagr—Oraer 1 


Liniitation .Act can have no application Certa » 
ties were attadied in execution of a decree, a •• 

preferred by a mortgagee of those properties iioiu lue j 



■ which b a nullity. 
Govemment in his 

■ the law, which 

■ ithln hit power 
■* aside an Older of 
• mpottog finally 


i_ I ■ ■ • ■ I 


l/cld, that the order wa* not an oiuer against itte V BJk. 4< -lew iC. 117. 

tUlmanl mortRigee as it was net an « rder of dismbul ’ ' Art. 28— ApfJieabil rj— IllfgiJ distrews—Sait 
and sm« It did not fall within the pJUKwolO 21, R. for datrapes ar^ coicpestation — D.stress wlthoiit 
W.C.r.Code .Alt 11 of the 1 1 iiiuiif*n \(t wtwdd not dictien— If eacleded from cpera'ico of arbde — . 
apply lo 1 mil 1 v the tnoilfi»j<e on hu moffgage — Apr'iwioti cf— CeoerJ and fpeciSc . 

(IxAh, CJ and Kiiihnat-oaoii Ayyangar, /> CO* of former by Utter— Rale See t 

ORERATIVE Credit society. Kaieaean r Kara* Col 759 '^hpidhar 5IabaDzo r ■ 

'TUHtUtO 19I0MWN 8S3-52L W SM- Mau IXTt (19J3) Bm 721-183 
(1940) 2 MX J. 12 BS. 3iS- AXE 
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HrtlrATlO>r AOX U 908 ), Art 29 . 

— — 'Art 29 and S ZZ—Afpltcabthlv cf Art. 29 — , 
‘—iFrangful attachment tn txtiuUon of tiraftgt/‘t ft*- \ 
perty—Suit (or damages — Setture, if a tontsstutstg 
taring. 

Where in the execution of a decree against tl 
merit debtor, Ibe decree bolder ivroDgfally , 
properly belonging to a stranger, the suit by tba 
ger for compensation for ' 

Art 29 Sucb wrongful 
wrong Kitfun the meaolni 
from the date of seizure a • 
not arise daring the catin 
the property is attache 

nothing more The juaguient-Lreuicor nas no duty, | 


I IIMITATION ACT (1908), Art. 60, 
of time ifas the date of deiiiery, and altboagb the cause 
ot action Has one /or tbe price of all goods oebvered the 
Court was bound to check the various items wbicb 


—Arts 53 and 85 — Anolicahiii 


de facto guardsan. 
Art. 44 refers to the 
ward. A man 
dun IS not a gi 
only when the 
by a suit. (// 
NOGENORA U 



trON 

. 106 I 

Vrf at 

relationship of caardian and 


wey after death of iankir—lamitatun—Clatm for 
ttstereit~If suiteei i» tame (tmiiaftart. 

Wbe.e money is deposited by a iMstooer with 
I a banker the death of the banker does not change 
Ube character of the deposit. It cannot be said that 


•> »• *<>. \a), lu o 4 uoi toe CainiruLl Au, anil 
nhtf in re*p(ct of the amount Is entirely on 


uiiyuisaie. ^eeiypviiig, cot Jw AM* •• ,, 

SAffOANSASAPPA IMIO S3ff«12ai,x> owo I it u a single cause of action, and when the claim is a 

' ' “'Art 44 and S 26— Paiture o( u'ard fa tu/toiih'\ nngie dim for principal and interest, there cannot be 
*■**<• • , • The claim for 

• • (fimt/and and 

s*’ ■ ■ ■ * , ’ ... CmatTERji V. 

•I ■ ' ■ . • • • • • 6 BJl 165- 


waiu 8 lift.'* **1 A..1 4uiue a ilMiitiu, me taiiuic ii> sue 
within the time prescribed does not exiinguisb the right 
to the property under S 2^. {^Henderson, /') LauT 
Kumar das v, nocendra lal Das 

A I.B. 1910 Cal 589 
■ ■ ■ - iArt.41 — Seepe of—Min<>r,atdeftr%daHt, *f tan 
ehalltage a transfer. 

Jus open to the minor as • 
transfer of property made b * , • • 

will be no bar to such a defet • 
the remedy of the plalndH ic . • . •• 

bat fs not fatal to bis title. ■ , . 

JAOARNATH PRASAbn, CH S' ■* 

liE (1910) All. 680-: S 1 - 

1940ALJ. 6 ■ •*• ; 

— ^Art.52— f ' 

and maneji reeei ■ 

far talanee—Ca . ■ - ■ ' •/ 

pi$nl. 

Plaintiff, a grain dealer, used to supply to the defen- 
dant grain from time to time In STnall quantities mod 
receUe from the defendant payment on accoanton 
different dates. He filed a suit against the defendant 
for tbe balance doe to bln 

//elJ, (1) that (be pUIntlQ had only one single cause 
of action for (be whole smoant due for Ibe goods Sold 
■nd delirered down to the date of tbe last delivery, (2) 
(bat there being no fixed period of credit allowed. Art S3 
Of tbe UmltsUon Act applied: (3) that the iiaitlngpt^t 


loo 10. 5hl-1940Comp.O 61- 

AJB. 1840 Pat. 129, 
— '-'Art 60Saifment ef tntnty—If deposit or lean 
^Tetf. 

)n order to determine whether a bailment of a certain 



tbe respondent for the recovery of the moneys was 

goreni*'* 

rhihp • 

r-llAJ • - “ 


104 • ■- ' I • I* 
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XIRUTATION ACT (1908). Art 60 i 

I — A rt. SO—D^P^sil^Suit for w«»ry— * 
~JVtctitiiy^t^jiver of Jeatand— Rtpudialion of U«bt 
Jilf by bankir—Elfict of. 

In the case of mone) deposited SMlh a banVef,there 
must ordinarily be a demand or something tbatcanbe 
deemed equivalent to a demand or tat"’ ' 

■demand as part of the action for a 
under ^rt 60 of the Lltniialion Act • • 

•for a demand may. however, begot 
contract or waiver A repudiation by tl 
customer’s right to be paid any particul. le 

a waiver of any detnand in respect of . 

-defendant banker cannot simultaneously repudiate! 
liability to pay the amount and insist that a demand | 
previous to suit is essential to its maintainability I 
{ReuiIanJ and ChatUrn, //) NRIPENDRA NATH { 


MMITATION ACT (1908), Art 64.A 


» j totalled up and balance struck In pencil In the handwrit* 


cait — Stamps purtkastd and paid for by one of etoo 
fctnt purchasers — Suit for eontribuliou^Limitatsott 
The oetitioner spent the amount for purchase of 
stamps for a sate certificate i*8oed in re**'*^ *'* ntnnrr 
nits jointly purchased by the petitioner 
■dent The stamps were purchased on 


/) Kanthasaui Reddur V Pethusami Red 
PIAR. 1910M.WN 882°ATB 1940Ma(! 887» 
(mo)ZMIsS.3Si. 

Arts. 64 and 85— Prmci/a/ and Offfnt — 

Atcounty— Nature — Vk/ko/, opm and current 
aceounti—AceouHt staled— Suit on — Liniilafion— 
Startsng point 

Cases of transactions between a creditor and 
Ins debtor must be distinguished from those of a 
principal and agent Wliere the whole basis of 
the refation between the parties is that of principal 



* , to be a settled account. 

' ivided that it is submitted 
’>e made liable on it, and he 
conduct, acquiesced m its 

* account is stated between 

* either of them is to bring 
1 to have accounts taken 
e been stated, the party in 

a credit balance ras the 
* balance due to him As 
* d agent, the obligation of 

’ ’ i£ned to the rendering of 
• also the payment of ariy 
V wurui ruisui be found due on taking 


— . —Arts. 62 asd 120 — Sai 
owners — Arlicle applicable. See 
ARTS. 120 AND 62. Ubl 

— Art 63— Applicability — IVpoati wiiuiuiiaei — 
Oeaih of hanker— Claim to recover money and interest 
from belli of banker— Claim for interest — Limitattoo— 
If different from that for principal. See LIMITATION 
ACT. ARTS. 59 AND 60 6 Bit. 195. 

. - —Art 64 SAl S 19— * Account staled** and ac 

ttiOwledgmeni — Disiinction belween. 5/# Ci-ORai. 
LIMITATION ACT. ART.57 A. S l9. 189IC.802. 

— -Art. €1—' Account stated*'— Ifeamof of— Some 

■ol the items time-barred— Lffect. 5rr BltOPAL Linita 

nONAcr. Art. 57. 

——Art 61— \ccoaM Mated— ReqoUitea. Are 1739 

Dig, Col ' * ’ ’ , 


want of • ■■ i. . • - 

hotJxntine of defrnJont — If’biSker 4 MaUmrmf 
of oeromot “eirwed^ by tie defend tnt Sofeient for pnr- 
*0*4! of Art, 64 


\ 1940 P.W.N. 28s21 PatX.T. 41 =r 

A,I.R. 1940 Tau 71. 
I ' - 'Att. 64 — Slat for mctwtnU by *oooe en^itrtrr— 

AJditiem tf Aier eo-thorere nftrr ttoniAiOn—buit.sf 
■ im erne OS rtfordioll. 

. la a sail foe acronots oee co^sbarer operates as an 
I agent fee ah. If the caaseef actioe arose withJo lie 
I sbie« jrat Iidiuucq period tefcee tbe btii’cuoe of the 
l*art.lbca |b« suitwiUbe lo time ao farMalltbeok 
{ ahaitnareCDncemed, <vta if forae cf them are added 
after tbe three year p*tiod bat evpired. (Asrier ) 
SdEit UORAMMAS r. KKAUt.VL Rahman. 

1910 A 12 

— 4u BBCCded ia 192S) ArL € t-A— If rrsr«a;«e 
live— Swi barred fcefoee ameedme-i— If rerived I 
atMic6-<eii. See J7J9 Dig, CtJ Tb3, ICaRea 
Guuua.rekaHiu ErsHrai A Co 

1£3XC.1(9-12 
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LIMITATION ACT (1908). Art 73 

■ Art 73— Promi'sory note — Endorvemeni — Sort ' 
against endorser — Limitation— Starting point See 
1939 Dig Col 763 MoosAN KUNHl Kalandan « | 
Kunhi Kattyali air 1940 Mad 85 1 

— ■ Art Instalment bond~DefanU eloiti^~' 

Aieeptance of ozerdne tHStalmen‘~lf amewste to 


[LIMITATION ACT (1908), Art 96 
.of borrowings from the plaintiff the balance went 
I against them it was held that it was an open, current 
and tnntoal acconnt {Kachpat Smgb, J) MansA 
ItAM &.SONS V IIIBALALSANON 
ILR (1910) All 147 = 10010 S56=13EA 182= 
1940 A L.J 61= 1940 A W R 'H 0 > 65= 
AIR 1910 All 209 
——Art. 85 — Mutual, open and current ac- 
of — Principal and agent— Ac- 
f — Suit on — Starting point of 
IMITATION Act, Arts 64 ano 
6 B H 82. 


therefore, run against the whole amount from the dale 
on which that instalment was due {.Khan, C J and 
Birdie, J ) madan MOHANLAL v ZaHIRUDDIN 

1B7IO 809 

Art 76— hond—DefauU clause — 

Failure to pay seterat instalmenti-^Time, when iegsnt 
to run against whole amount 
If an inctaJizient bond /or 
contains a provision that in th 
instalment the credilor shall ha 
whole amount thereunder anc 
several Instalments time wiU 
of the instalments against tt 
creditor ts not entitled to la „ 


andFaiUAum //) KanayyaLALv ZaLIMSincII ' 
187 LO 221 

' - ‘Art. 7B—/ntlelmenf bond—H'aiver of eputn to 
recover w\eU amount in ease of default^-Tendesiey ef 


* utna], current and Open account— 

tHi W.A t, uuai contractual relations and reciprocal 
demands See ]939 Dig, Col 765 RULDU KaU 
Daulat ram i Basant Ram 185 1 0 805= 
12 B L 321. 

Art 89 — Suit to recowf money collected by 

agent— Starting point — Agency revoked by letter Set 
1939 Dig, Col 766 Ram Chavdfr i RuRE 
a •= " ‘W veR T n R A SIS. 

•• . >'• 
ns 
> 6 . 

Xu.1 1 1> UA Af Z' '18, 

——Art 81-.Applteaiility'-Deed — Exituntn ty 
illiterate person on miirepruenlaliofi as to rttl 
nature of the deed— If void or voidaile—Suit to declare 
Poid—Frayer to tit attde or toned— If nteeiiary 
Obiter— U aperaon who is illiterate eaecutes a doeu 
ment under the impression ibat [t is a lea*e when in 
(act It IS not a lease {on|[a misrepre*en(aii n that itts a 
lease there IS no real execution, since the executant a 
• -t •...kilt t'apolshia 
charae 
and A» 
lolly void 
imitation 


Where a major portion of the rale consideration is bd L W 44U. 

left with the vendee for payment to the vanouscredl - Art 8B—Apphtahilit%— Decree ogainit na/er 
tot* of the vendor and the veedee commits defaolt, a wroug/y detenlmg and treating him as miner— If 
Suit by the vendor against the vendee for loss oeca*ion- nul/itf^Suil to lelande—Limiiatiori 


rot the defendant and later on as a lewlt • LIMITATION ACT, ART. 64 


was in fa« 


4gliuuiij.U iei. 
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LIMITATION ACT (1008), Art. 97. 

■ '"ArtB 97 and 116 — Applicability— Rffistrred' 
'ease Bith possession— Subsequent dispossession— Suit 
for relatn of premiam and costs and damages on gioand 
of nani of title in lessor — Limitation— Startinj* point 
Ste IW Dip ,Col 767. Debi Prasad Agarwalat. 
Haji Syeo Mehdi Hasan. 186 1 0 674- 

12BP 622-6BB 2S5-AIB 1910 Pat 81. 

Art 93- • - • --S • «• -- - • -» — V. . . 

respect of breach 
falcated money it 
Dg.Col 933 

BALLABttJI MA* ■ 

Alt 98— 

933. Sahaudb 

LABKJl MANDIF 

Art. 95 

paymeni — JVha 
The questtot 
Art 99, Limita 
mined with ref 

case No rigid lormuu can i>e tutieiy laiu uowii j 
JM held a joint decree for rent against the i 
plamti^ and defendants, and m execution of that 1 


I LIMITATION ACT (1908). Art. 116. 

■■ "Art. 110— /iv royalty 
retpict of eoat mmt—Leati not meHUmtng time fer 
payment — Limitation — Starting point — Jioyatty ’—If 
rent— Contract ALt,S 46 ' 

Under S 46 of the Contract Act. where no time is 
fixed for the peiformance of a contracts reasonable 
time most beallovredfor Us performance. Wheremoney 


i« 1 Antelei ereatmg liability to pay in tptte of forfeiture 
iC > Where the articles of association of a company 
tt I provide that a person shall continue 10 be liable for the 
aney though bis share is 
shareholder on forfeiture 
company, and all that It 
• y all monies which at the 

, I , , . ya We by him to the com. 

‘ pany in respect of hit shares. Hence the starling point 


against the defendant, holder ' decree— coBsidera^tfm^eTi 

Held, that ‘he d«fec.hrfdw. » “ealSo! 

JM wuld not be ^***”,14,*® decree— bull lot— Limitation- If sail for ipecificper. 

prior to ^3fdi September, J932.^andJluM»m 5,, ,939 Dig . Col 769. bHi^ARiiN 


enforce— Article a ff/icai/e 

W here a mortgaeor covenants to deliver po8*ee>ion to 
the mortgagee before a certain date and to pay rent at « 
certain rate till then and falls to do so and the wort 
gagee sues for pofeewnoo and compeniation the salt is 
jravemedtrArt 116 and not by Art 109, Unltaiioo 
Act and it would be within time » brooght *nbui6 
jears from the date fixed for deumingpo»es*ioi«. when 
the Wirh nmirtrd As It Could not be said that the 


(rJ/wer. C.y and PennAt, J1 DaUWT Kam r,| 
Uacjibir Saha! HI" » 

19I0OL.B. 623-1910 0.3AJJ STS- 
INO OJ1.810-1910E.D 4S4- | 
l»10A.Vr.B.(C a)S93.t 


Art! 115 and lV>—Afflicahlitr—Suil for 

attetimemi of fair and etmUHe rent and eomfeniatiom 
for me and oeenfahon of land. 

In a salt for assessment of a fair and cquraUe reel 
and cotrpentation for e*e and orcupa'icn ef hnd where 
Ibe tenants ate win rg to pay a rratooable rent and 
dispute cniy the figure at which a rnsenaUe reel 
abwld be fixed. It cannot be sa d that the terants are 
• - ^ ^ I •. - ■ , reasoea- 

■ ■ ' « Tly to Ike 

a . a , . • Art, 1». 

• • • ■ ■ ■■ ip p 'ARAurt. 

19U1U Ui-AlB.lllJUCal.4CO. 

■ -Art. 116— 4p{rtabp!ity— CoTTwaatla nnpge 

to denser pooesMos srd pay rmt thee— ^it (o 

cefcece. J/v UMITATIOS ACT, Arrt. 109 aVD 1 
19i0 e. 


f 
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LIMITATION ACT (1908) Art 116 
■ ■ - " Art ll^—Affihcabihty — Enforcemtnt of Per 
tonal emenanl in resnlered morteage 

Whne a personal covenant to pay is contained In a 
registered mortgage it being in nritmg regisWed the 
relevant Article is ll&of the Limitation Act which pro 
vtdes for a period of s r yea s and a suit for its enforre 
ment would be within time if brooght at any time 
w thin that p*riod ( 1/ ^ Jayaitr ) NISAR AHMAD 
KHAN »vr -• 


—Dale of ptyment fixed m bond-~Su t on—LtmitaUen 
-~Slarting point 


LIMITATION ACT (1908), Art 120 
jAISURHLALr MAHOMED HUSEIN 

ILB (1939) Eoza 639 » 
18810 393=l2ItB 331 
Arts. 120 and 123— Applicability — Annuity 
under will — Applicat on for recovery— Limttauon See 
SooaiSSlON ACT S 302 185 10 626'* 

6 B B 224 

Art 120— Applicability — Co sharers — Exdusiie 

‘ ' -•* *' one— Sun by others for 

See Co SHARERS— COM 
21 Pat L T 854 

“ “* ty-Inierferencetotthper- 

I fermoHie 01 aunes o omieiolder—ltuit by holder for 
mfuH tun to restrain interference— Lsmilatioii — St 


t-ft j_ .« rtffWa Ifehas 


Failure by mortgagee to pay peshku h— I’aymeni i>y 1 1 . 


Art W^—rnneipat 
agreement by agent to repay 
pnated vnlhin a month of it 
principal to recover mnappro 
Hon 

Where an agent has u 
agreement to repay the a 


-~S' It for admiHiitration if 


til yeart— Eaecmlon of decree barred under law oil— —Arts i2l» aud Xib— Apj luiu ij « - 
rotefgn Slate— Ellect on Salt Jee 1939 Dig Col 770 | stiessment of fair and eijaitable rent and compensation 
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LlailTATION AOI (1908), Art. 120.'; 
for nee and occnpat 
Act, ARTS 115 AN 
• Arts 120 t ■ 


tKoagh movable of a deceaeed person i& governed b; 
Art. 120 {Bhiiit and Dm lifahamed, /J) ShaRIPa 
Eegam z Court op Wards 

A I It 1910 LAb 476 
-* “ Art. 120— Applicability— bait by shareholder ol 
company for dividend— Limitation. Set Ux**-'*-"- 
ACT, ART 116 42BosiLJt £ 

atramst 

When 

MaNACLR — AUUJUN lb S...V *. 

~ -Art Deefaraierysitii — Caute af 

Blaimtilf m fautssien 

A salt vhieh is in its essence one for a declaration of 
the plaintlft's occupancy rights m a certain land is 
governed by Art 13 1 of the Limitation Act. If the 


42F.LB.180«>ALB 1910 i.ab 164 
•' - — Art 120— DeJaraiory suit— Caose of action— 
Plaintlfi In txxse'sion of property See 1939 Dig, 
Col 771 Mahomed DiBi S' SHAHaBunoiN. 

ILP. (1910)I.ab 180-42 PliB 702 
■ Att 120 — af ntitt^Deelaratary tutl— 
Startmt faint a/ Itmitalian—itiiUhan ardtr^^iiiit' 
yuenl dentil ef rtt^t—Fretk Hatt 


plaintiff and a decree for proSts is abo Subsequemly oV 
twined by rhe defendant, a •ail by the pjarnlrffl/or a 
declara'ion that the defendant had no right to any 
share in the land In question and that the decree for 


I LIMITATION ACT (1908), Art. 126 
• ‘0 a right to sue. (Celliiter, J) 

• • 19i0ALJ 459- 

(HC)S81-AIB 1940 All. 424. 
id ^7,—Sutt far aeeounts--Ca~<nentri 


■ I one co-owner and another 
• , ■'ll not by Art. 62 of the 

■ ” ■ and Raxburgh, JJ,") hvti 

■ . 106HASH. 

lull xaitluiaCal 110-18910 642= 
13 BO 95 -A LB 1940 CaL 363. 
— Alt 120— Suit for injunction— Encroachment by 
joint owner by building chabutra on common land— 
LiiniCation See LIMITATION ACT. S 23 AND ART. 
120 A LB. 1940 Lab. 369. 


—“—Arts 123 and \ik—dpplicahlity — Suit by ea- 
Aetr far reeatery ef An tkaretn fraperty. 

As between CO heirs the possession of one is pnma 
‘ V j,, , consequently the 

• • • • • • recovery of bis 

• • • • 144 and not by 

• •’ .4 //.) BHOLA 

Nath Baner;! v sarbamancala Dzsi. 

186 LO 843-12BO 625- 
4tOW14.221-ALB 1940 Cal. 03. 
-'-— A rt ^Z^^eape—Reretne haU* tapay iegoey^ 
tf tkcMid le exeeutart at eJminniralar/ 

Ibe words “payable'' and 'deliveraUe" mCol 3 of 
An 123 indicate that there must be some person who Is 
onder a doty to pay the legacy or to deliter the distriba. 
live shares It is not nectessry however (hat the persons 


Aerfta and Roxhat gk , J J ^ BHOLA NATH BANERjl r. 
SzKBAiiA'.OALA Dial 1867.0 Bf3-I2S0 625- 
44 OWN 221- ALB 1940 Cal 93. 
— Art. lH—dfflieahlity—fiil/tieui enJatement 


— Art.l20-A'irfreA tat—riemtif m pattetaam 
iumt far deilaratien af title— Refutal ef defmdaat 


' troei between a ctalra to an 
rrcperiy of aa rodowment 

»».. iri*> ^‘4 Vi'V'. e*"as 


r/E-» aid a claim to (he 

iCtHifer ami Bilpai, //,) 
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LIMITATION ACT (1908) , Art. 131 ^ j LIMITATION ACT (1908), Art 142 

by limitation if institaled more than I2 years after the ) of the moitsagor (grandsons of the foander) to reco\er 


tn fretenet of landlord— Suil for rent more than 
12 yeart later— If barred — Starling point of limitation 
—Demand and refusal — Netessity 

Where in a rent salt filed by a landlord against his 


o Lakshminarasimmalu Chetti 

mOMWN S07=AIE 1940 Mad 920= 
(1940) 2 M.L J 409 
■ ' - Art 1S4 — Trust properly leased by trustee 1 1 


barred by limitation It is not necessary under Art 131 
that there should be a demand and a refusal before 
limitation begins to run {Fail Alt anl Meredith, JJ ) 
JaGANNATH KISHORE LAL v BIPAN MaHTO 

190 1 G 810=7 BB 43-21FatLT 838 


appoinior under a deed of trust, and as heuas the lessor 
he mast be deemed to have bad knowledge of the 
transfer contemporaneously with the execution of the 
deed Therefore a suit by him or hii successor to set 
•side the lease after twelve years from its execution 


uHMiaiea money 

A suit by a principal to enforce a charge on tram 
able property created by an agent to^ secure mon 


•—'Arts 134 B and 141— Applicability— Inam 
grant burdened with service of Achana purushain 
I temple— lf«ufiuctuary mo Igage — Suit by succe«sor to 
declare void— Limitation See Grant— CONSTRUC- 
1ION 1910 MWN 404 


sequent mortgage by heir of settlor— -Deeret— Transfer 
of the propertyin dtseharge of— Suit by sons of mart ' 
gagor to recover psssesston from transferee— L 
—St aril ng point 

V. here tbtjt Is a complete divcstUute by tea 
absolute dedication of properties for religious 
the suliseqnent muapplication of the incon , 
donor or settlor would not affect Its validity and revest 


■Art 139 — Tenancy for fixed lerm—Suit by 

• t a , . , _ r —tfatfon 

• a fixed term, a Suit by 
ill be barred by limitation 

* ’ tation Act if brought more 

of the term of the lease, 
Mationship of landlord and 
{Teh Chand and Dahp 

1 Singh, jy) llANtrARlLALv MST IIUSSAINI 

^42PLE B36=AIE 1940 Lah 410 


I ——Arts 141 and 144— Applicability— Property of 
* ” “do held by widow— Nearest reiersioner taking ro 
• s to tale possesticn or assume control of projierty 
ealh of widow— Son of such reversioner In occupa 
prior to widow’s death continuing in posae'sion— 
by other sons of reversioner more than 12 years 


lanlt filed a full ami got a decree on 7 — 3 — ' • ■ - 

On 11 — 10 — 1924 the morfgSRrd properties were " ■ ■ " 

veyedlothe appellinls In lailsfaetlon of the mor ■ • ■■ 

deCTee The appellants were not aware of the fact that I iwciion — uupuisrsiton —ir/xen tnvoiveti — elu- 
there had been any dedication of the properties for leli | verge poxsesstoft — Deftndanfg duty to prove sw 
glous purposes. In a suit filed la 1934 by the minor sons I jhiI for postession on ground of dispoggestton. 



«i3 

XIMITATION ACT (1903) Art 142 


possessK 
for pos 
within t 
adverse 

providin 
would c 
the law 
but if c 
adi erse 
in order 
Loho J 
1 

■ Art X\2—A«pl‘tabiUty—BurdtM proof 
Where the pUintid buea for |>o«sess on allcsms dis 
possession Art 142 of the Livilation Act applies and 
the plantifl must proie hs possession wubin 12 
jieara of the institution of the suit iX*h CKanJ »Mi 
AiJuIUaihiJ //) NAGINA SlKCll o KfUNiCIPAl. 
COMMITTEE bANOA 42 P L B &31 

■Art> 142 and 144— App' >■»» 1 1»— . n 
nued • D<po6sessed —Meaning •> 

po session of Lhar— If can be d 
dispossessed Ste 1939 D g Col 
V KAWAO KiiAJAII nASlOULLA 13310 714- 
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UMJTATION ACT (1908) Art 142 

as 
■ In 


, X. ^ u p ij , t ,0 9 IM n 

phftual peasitsioH at /ime of n imergtmet—CtnUruc 
tipe potusuoit — Principle of 

Where a pjainlifl sues to recover possession of lands 
as re-format on r>; suu alleging that he has been dispos- 
sessed from them ibe bgrden Iks on him under Art 142 
of the Limitation Act to prove that hs was In possession 
within Itreive years of the fuit. He can di<cbarge this 


above water wiihm twelve years of the suit, or If 
. ... . 18BO 404 they had appeared ea I er that they bad become fir<l 

——Art lAZ—AppitcaOility—lf confined to fit for user w thin that pen^ The fact that he 
suits htsed on possessory Utlc s dtsUct fron bad no phy.cal possession at the t me of the 
proprietary ii//e— ifwraflr of proof— Rule as to— last submergence is not material for the parpw« 
Duly of defendmt to prove adverse possession of enabling him to call to his aid the prlneipl 


ceases and the possession of the 
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ILK » L.- I i-iii- i< 1 r— 
12 ■ 
Art* 142 ■ I . 

deeret—Sale in ■ ■ • • 

pontiiioit—BnrJm *f proof— Prorf of tule—Smfi 
tuney 

A plaintiff who is suing for possess on of prope ty to 
the occupit on of another cannot rest b tease on Ut)e 
alone llemmtshow that be has eaercised tights of 
ownertb p by bring in par>e>sIon within 12 years of nit 
A plaintiff saing as a parchaser at a Court auction sale 
held In exrcut on of a mortgage deicsee is not outside 
Art 142 of the IJm tation Act riaintiff purchased 
She salt propert es SI a saleln ezecetion of a mortgage 
decree In 1931 be brought a sw t for poasessaa 
•ga ntt the £rst defendant wboclajmed to be in adverse 


DIIA* CMOWPHCRf r ''ARAT CtLihDRA 

44 OW.K 935 

■‘■■— A rt. 142-Owai 

A purchases of a teoaie m a ceruScate s^le sued fee 
ihas pouaeoion of the lands tbereef oo ibe de£*itr 
aOegaiion ibat heotealoed pcw.‘'^c*i Let wasdi pcwscs 
aed by the defesdae 1. Tbit was doded ly the defeod 
•Dttwbu maietalBed that they bad been In possession as 
lenaett uader tbe ptaia iff s prnfecesaorvia ti le * 
bad coeUBuedla possesstoe ever dn'e 
Ht'Jx (bat the oeas lay on tbe pUlatiff 
be aiai bis pr tdeeam ort w-re is hbai 
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LIMITATION ACT (1908), Art 142 
12 ye,trs prior to the institution of the soit and that it 
Mas not necessary for the defendants to prove tenanqr 
right by adverse - 

J) JlN^TULLA ■ ■ • ■ 

■-r • 


(■ 


V 


Art 142 — Proif of fosstmon—WasU tands 
In a suit relating to waste lands which falls under 
Art 142 of the Limitation Act it must be determined 
whether having regard to the evidence as to the nature 
of the lands and the possession the plaintiff has been 
able to establish actual or constructive possession within 
the statutory period {,Mukiritc ” • » » 

Dewan aptabur Raja Choi . • 

5ANNA Ray 70 OLJ 534- ■ ■ : • • 

■ 'Art 142— Scope and 
possessory and proprietary title 
Art 142 Set 1939 Dig Co 
TEWARIf EINDESHURI ‘=INGh 

ISLtJcfc 157«12EO 257 = 1910OLJl 36« 
18510 736°A1B 1940 Oudh 134 
' Art Ii2—S$4il gnerned 6} — Patft toieproted 
iy plat ^ 

In a 

applies • 
their t 
whetbe 

the met . • 

Husai 

19^ A A L A... .A. 1-v 

' '“'Att m—Adter:e potitiiien—CenUmtily of 
potttitton i 
would ht tar 
A (me ow 
tinuous adve 
that of two c 
claim under 

l}\(iAOUR£ • 

les 


LIMITATION ACT (1908). Alt 144 
and SfaeUhft, //) GURUNATH BaLWANT v SuRYA- 
IKANT ILR (1940)B0m 46S==1891C 661=» 
' 12ItB 57‘°42Boin LB S99° 

A I B 1940 Bom 225 
— ■ Art 144 — Applicability*— Adverse possession— 
Void mortgage— Possession of mortga ge e— Mortgage 
with possession of inam service land burdened with 
«ervice in temple— Suit by sncces'or to declarevoid— 
Limitation —Possession— If adverse even from date of 
mortgage See Grant — CONSTRUCTION 

1940 MWN 404 
' - A rt 144 — Xpplicability — Alienaiion by Hindu 
--"•■-‘r.. - ji f.<-n grand'On— 

■ ATION ACT. 

• ■ sm LB 208 

• • • _ • ■ 143-Dis- 

1 by defen- 

• ■ ■ T, Arts 142 

Ahi» If* a L iv Kar. 793 

——Arts 144 and 123 — Applfi^tihty — Mahnmedan 
eo hnri—Ditputei—StarUng point 

Under the Mahomedan law when a Mahomedan 

. J „ . r<rnT>»rlV atltOmatl 


-Alt 144-Applicabiliiy-Purcbaset of property 


—Art 

Equity of 

manager of joint famlly—Pratteton for payment of\ 
rent by rtorlgagre~~Partilion— Equity of redemption 
allotted to another eoftireener— Payment of rent to hetr 
of origmat mo'tnj nr /nr o- r if yrarr—F/T/fl of ' 

The 8Jit Ian ■ 

K, whowasih* . • . 

2_S_1877 ' . 

to pay a net si * • 

year In September, 1877, asa result of apartition 
award the equity of redemption in the mortgaged pro 
petty fell to the share of another branch represented by 
the plaintiff. In spite of the partition the annual pay- 


ing the plaintiff’s light I 

/A/y, that there bad been a iirlual dispossession of I 
the mortgagor by which theerjully of redemption had | 
become barred as a result of the 4th defendant and 
prior to him hi* father, receiving the tent of the land ' 
wr *inr« the beginning and setlirg up an bosltte lltleln 
hlRiMlf and denjieg the plaintiff’s title {Uroem/leld 


recovery of possession of land in bis eamindari bj the 
removal of certain structures ditches, and t'ewly planted 
trees, nhicii constituted an interference or trespass upon 


leiOOA 05S*sl910BD 484a 
1910 A Wn (0 0 ) 468 
d 120— Suit for adminNtralion by 
• a'ainst hi* CO heirs— Movable and 

. Jrr LIMITATION ACT ARTS 120 

AIB 1910 FO 215 
• Dd 121^— Co owners— Suit forjolnt 

inciion— Article applicable See 
SEWASthCIIP RACIIUNAND^N. 

42PLB 276 

—Arts 144 and 101— Sham tale deed -‘^ult for 


■ I Art 141— Suivey olTcef^ dcci'ion under Survey 
and Boundaries Act, S llorS 12— Adverse pr-*st‘«lon 
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LIMITATION ACT (1908), Art 145 
of nnsuaessfnl party not affected by the decision— Com 
putation of period of limitation Sit MADRAS SURVEY 
AND BOUNDARIES ACT (1897) Ss 11 AND 12 I 

• (1940)1ML J 79 (rs) ' 
“Alt dtfesi- 

A depositary’s depositary IS not contemplated tn the I 
A«. \D>n Mahommad, /) LORIND ChAND r ' 
PUNJAB NATIONAL BaNL, LTD i 

AIB 1940 Lab 254. 


I LIMITATION AOT (1908), Art 166 
I actual startitiE point when a sait is cballenced as barred. 
I by limitation adiwartk^ J ) SANKARA MENONt. 
KuttaNI 1940 MWN 446- 

AIB 1940 Mad 639. 
——Art 165 acd Cr t Code Ss 662 and 663— 
\CMttttUm and binding ntr undtr S 562 Cr P Cade 
—Subeefu/nt un/enee under S Sby—dppeal—Ltmi- 
latiaH—Starling point 

' In cases coming under Ss S62 and 563 the proceedings 
fall into tiro parts — the sentence does not immediately 


— Art 148 — Appl\ca}n1\t\ — Morlgotfe 
'o/e prior to T P Act 
In tlie ca‘e ot a mortgage bj condilionnl «; 
executed teiore 1R82 if before the TP P 
cime into fo“ce the mortgagor lias n ilaiiitor 
right under the Rcngal Regulations 1 of 1798 and 
17 of 1606 to redeem within any stipulated period 

[ irovided in the deed Therefore eten if there 
lad been only a period of some years m the deed 
the statutory right existed by which the mort 


Art 162~-Applicability— Application for review 
under S 8(1 of the Presidency Towns Insolvency Act. 
I See 1 RESlDENCt TOWNS lESOLViNCY ACT. S 8 (1) 
IXB (1940) Ear 613 
I - Art 164— Dae service of summons*'— Meaning 
I of— Sufattituied service- If due service— C F Code. O 


fian if 
merigiigor- 
A GO morigagot w 


sun, an uypiua* 

■ - . uj w.. ibegiound that 

>mottvt»r~Suit fee redimptien if ****' pail of the properly sold was til pervona! propeity falls 
—Ltmi/a/,on— Starling reint under Ait 166 and not under Art l8l (//arriet C,J 

— ledeems a mortgage IS subrogat Refund jy CHaKKU PaNDA r SE«Al 

: • : ' »1S EB 66-6BB 770- 

, , , • *’* * ' ii—APPlieatilitf—Erteurion 

. . , 1 * ■ inde-^Limitatifft—Viid and 

the CO mOTigagoT has redeemed the r * " * ^ 

not cease to run against the oiber m ' ' 

gagors (,Agaru*ita and Aendan- ' " , 

^ARAlNSl^CU* RAMLOCHAST ' 

18910 8' . - * 

2Xrati.T 702-6B8 864- ■ _ » " ■ ■ - 

—Art US— Starting paint af / » " • i • 

of proof — la redttnt tanom , ^ . 

A" MADKAS civil 

tthere a plalntiH in a suit for redemption of a PRACnCC. R. ..g.Q) g MXJ 603 

Malabar Lanom (usufructuary mortgage) reeks to dis I ...... ........ a i 

rossess reiAOns who have been In posse»Joa lor about | ■ —Alt ICB — Date of taft —Sate bf Qortj Aicin — 
, artimg pdntaf 

* , ■ ■ ■ <111 ■ ■ ^rt Amin te 

, . I ■ ■ • the a-l* ard he 

, a ■ ■ • • ■ Vping the Sale 

' , • ■ ■ ■ futkei for an 

, , a ■ s « ■ ' rue evty from 

' , a.ii aiai ■■ and tKA fro*n 

, a t m m .<■•> BC'td tht sale 

, , . . ■ ■■ •-*/ CJ 

. •( I < ZlaisXLt 

• ■ - OWJf 


1. D. IMO— 3J 



Si9 


THE YEARLY DIGEST, 1940 


LIMITATION ACT (1908), Art 166. 

1910 O.A. 347-1940 0 LB. 227= 


LIMITATION ACT (1908), Art 182, 


I holder dratring ont money on security— Appeal allowed 
■ • • ' med against non appealing defendant 

“ ■ ' . ! II against latter—'Umitation applicable 

■ • A'rr 1939 OiS , Col 781 SooRANNA 

• . ■ 18910 348 = 13 BM. 257. 

property after his adjudication and in ignorance of it, j -Art. 181 — Applicability— Official Receiver's ap- 

ale void. JVe I IMITt 

’ • • 1940NLJE05 


A.I B 1940 Nag 414 > 

Art. 169— ‘Wurire of appeal '—Meamng. 

The expression “notice of appeal” in Art 169 of the 
Limitation Act shoald be taken to meari notice (actoal 


bate 
>ty m 


r . ry. r. ,s , , ,» govemed by Ail 181, ond not by Art. IM, 
famitation Act Such an application cannot be 

, " .. . • jij ong fg,. of the final judgment 

• •• • j •• I , • • g within the meaning of Art. 183, but |S one 

m—Appheaiilitf of-^AppluatiOH '■elie^ ’‘Inch h eoetiefueatial upon the Appellate 


jVuM, //) BHAN DaTta Upauhia V Thesa ■ ■ “ —Art IBrf—Applieabiiiiy— Application tor resiHU 
KUER ILBC1940)AU 2i6 = l87l.O 313= I fion—llmitaiion— Starting point of limitation— Date of 


_ , , ‘ esH decree made ' 

• . • GaHPAT GATLXJ V 

■ 187 1 o 354= 

.. . _ ■ ' , ■ . ■ VIB 1940 Bom SO 

by . ' ' . * * ; \w8rd by Registrar of 

jion ' • lent— Limitation for 

vlu-.-, * vs.. , u ■ AO» CALICUT CO- 

An ,,,.DPE«.IIVAUM,„D,VK LTO 

^rifvtratteaef deeret ikiet I 

Ibe nreoaration of a decrce-sheet tn a oartilion » 


J.230-12BM BS6. 
—Art 182 (2)— Appeal— Mortgage suit— Prelimi- 
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S 21 

LI&IITATIOK ACT (1908), Art, 182 
— ' Art H2-~Final dtcrtt »« parhtim tuit—S**' 
tutitn—LimiljttoH — Startmc fcmt 
For purposes of limitation under Art 182 thedateof 
ibe decree in a paitition suit must be taken to be the 
dale on nhich the oid«i for drawing up the final decree 
was parsed and not the date on which the necessary 
-stamped paper for drawing up the decree was supplied 
by the decree holder {_Bktde J) " » 

maharaj narain a 

Art \%2~Final dttrte i« 

^utien—Suipensiffn vf hmilalieu— 
aitquacy of sljmfed pjptr 

Where in a partition suit an order for drawing op a fin 


LIMITATION ACT (1908), Art 182 
I failed, an application for execution for the order for 
'restttauoA Steel icKhin three years from (he date of the 
order in such final appeal but more tnan three years 
after the order for resiitution was made, is not barred 
by limitation {Edgley, J ) SaRASWaTI DaSI t 
DWAKIK ManDaL. 41 O W N 869 

Art 182 i2)— Applicability— Appeal — Appli 


I Art 182 (2) — Applicability— Secaiity bond in 


ludgment debtor and his cause of action far execution 
should therefore be taken sa suspended /) 

I\AM NARAIN V MaiiaRAJ NABaIV 

AIR r* *, 

Art 182— here there ha-, be* 

— Meaning of dVe 1939 Dis Col 783 • 

V FERNANDEZ 186 1 0 H9« 

——Art 182, Expl I— "/owf dteree^—ParU 
Uon suti— Decree givmg jemt pottesuon of port 
of property end separate possession of other pro- 
/erfy— // joint decree or several decree 
where a decree m a partition suit gives the 
pUintifTs and defendants joint possession of part 
of the property - • * * 1 — — «♦ •t— ~ 

separate possessi • * * 


proceeds upon a ground common to the defendants or 
I not, and whether one defendant appeals from such 
I decree in so far as it affects bis own interests or whether 

* lart of a decree. 

• -n execution U 

s , • the period of 

• . : Art commen- 

cesiorvnonly irom tbs date of tbs appetite decite 
(Arysy* /) PANDURASGo KUN\VARLAL 

1940 N Ii J 671 

—Art 182 (4)— Scope— If affecuS 48 C F 
Code JreC P CODE, S 48 

(1940>1ML J 236 (FB) 
Art fAI—'/i /( i> i» /A tau — 


for a subsetju' 
i,Hamts, CJo 

s Dlokj Sincii ■ • ' 

12 f.:'. a-i-/. .,.1. .«• .4 
■ A rt 182 <2)—'*Apptal’—ttaHtnf *f— Appeal 

Ogaiail oeder diimutiap tad gaunt dtbtore appluatifn 
to rteeri SJlilfaelion tfdttrtr^If tattt limitation ter 


oteenUen I 

The word ’'appearMn Art l82(2)of the LlmUation j 
Act means an appeal the resoU of «bl h affects the j 
decree soughf to be eiecufed fr does not mean any i 
appeal which only affects the decree holder's right to | 

execute it at a particular time and a paiilcsiar aicum | 

stance An appeal agiln'l an order disnil«sln« ■ 
application by the Judgmenl^ebtor to record sail 
tion of the detee which would fea*e the decree • 
and without mod Gcation cannot be tegarded a ■ , 
“appeal’' within the meaning of Art 182(2) for pur 1 
poses of extending Jimitaiion (Aiey /) RCEIHA* | 


rtAitu ire— £rf,i»t»e<r— Zjsn/rti,w» 

The language of Alt 182(2)o(lhe • > • 

sutndemly wlae to Include an appeti th • 

may affect the decree ceorderwhil ■ i. 
execute insu ha way as to tender the exccuiioD pro- 
ceed net inonnecilon with such decree or order iBfiwda 
out. W here therefore afier an order for rest la *00 was | 
obtained by the re'parxteit, the ap.nelfart ccciinoedi 
li'igailcn In varices Courts and at lut has £ail spiral 


lUw — Application to decretal Court afie/ transfer cf 
decree to another Court A'rr 1939 Dig Col 784 1 AM 
KISHON Rah DHAK-ATr SATYaN\RAIN CHAKAT 
185X0 411-12BC 359 


—Art 182 (5) —Application to proper Court— 
I [iaint in suit under O 21 R 63, C F Code S't 1939 
•Dug, Col 7SS. iliwc ViVVfiS V 3- K CHZTTyAJV 
FIRM 194DSugJ.B £2*185X0 70- 

12 B B 178 


\tmJga$ent^titor—7'imt jpent in la Arrnry Cra't-^ 
VtJmrtion, if ptrmnaUt 

“ ' ■ ■ ■ to il e froper 

I be read alv> 

, • ■ ■ sosestrptn* 

■ • ■ I k It is n« the 


■Art. 182 (5) — FiP«l ofi-rr*— Ap^^ rs i * f >» 
resliiati>ei— 33 remg order reisrcirg rat'e— U fiailorde' 
lofdi po*al— Anb-aiioo— 1/ stiJ peti-rg— 

' applicatiofr— If frrsk srp,ca tea or &.« to 
loftaerooe ^rr 1939 Dg . Ccl Tf’' k,- 
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IIMITATIOK ACT (1908), Art 1G6 1 

19100 A.347°19iOOLB 227» 
1910 AW.B (0C)173»AIB 1910 Oadh 261 
- " ■Arts 166 and 181 — Official Rtetntr't epphea’ 
iion to Jtclare execution sale void-~Artielt apphtable 
Where there is an execution sale of an ta>olTent's 


LIMITATION ACT (1908). Art 182. 
holder dratrmg out money on security — Appeal allowed 
— Decree conSrmed against non appealing defendant 
alone— Eiecution against latter— Limitation applicable 
—Starting point 6ee 1939 , Col 78l SOOBANNA 

V Venkanna 189 1 c 318=13 E M 257 


A IE 1940 Nag 414 I 
—Art 'Notice of appeal' — Meaning 

The expression “notice of appeal" in Art IbOoftbe 
Limitation A''t should be taken to mean notice (actnal 
-or constructive) of the date on which ihe appeal is dis 
posed of and not of the filing of the appeal {Bkide J) 
VILCHANDi/ IlAStEt-CHAND 186 10 788 = 


legal I 
Encnm 
EffTAT 


—Art 176— Applicability— Application to add ACT, ARTS. 156 AND 18J 


■■Art Applicability— Keititulion pro eed 

iHgtSlafling fetnt of limitation 

Art 161 applies to an application for restitution under 
S 144, C P Code The tcrminiic a quo from which 
limitation runs is the date of the lower appellate Court » 
decree by which the first Court’s decree is reversed and 
not from the date of the High Court’s decree confirming 
‘ — (Braund /) UjAOAk 

1940 OA 1166“ 
1910 A WE (110)679 
: ■ ity — Void execs ion sale — 

nation See LIMITATION 

1910 P W N 105 


Umitation Act Such an application cannot be 
• «s one for enfereement of the final judgment 

' . S ** e within the meaning of Art i83, butisone 

ISl—Appheabihty of— Application to co iiefuential opon^the Appellate 


Nath, JJ) DHAN DATTA UPAOHIA v THESA. 
KUER ILE (lOlOIAIl 248-18710 31S- I 


.Art 

by decree-ho 
tion See C 

——Art 191 — Applicability — Appliealion for 
preparation of decree ihiel 

The preparation of ■* . ' • 

is merely a minlsieria 
Art 181, Limitation 

y) RUPCHAND r K/ l ■ *’ 7- 

13 E L 30-42PL .I! \ ^ ^ 


' —Art 182— AppiicaiMiiiy— Application tor restiiu 
tion-Liinitaiion— Starting point of linitat on— Date of 
• esh decree made on 
Ganpat Catlu * 
187 10 354= 
VLE 1910 Bom SO 
iward by Registrar of 
lent— Limitation for 
AO V CALICUT CO- 

upfcKAiiyi. ukuan Hank, lid 

1B5IO 230-12EM 636 

Art Ifi^rpl—AnoMl— Mnr»»ap(. s i.t— Prelimi- 


derree— Nerewi 


iig |> 


fnl VHHAN 
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LIMITATION ACT (1908). Art. 182. i 

Art 182 — Final dtcrtt tn partition tutt~Ext’ 
jutitt — Limitiilion — Storting point. 

For purposes of limiui'on under Art. 182 the date of 
ibe decree in a paitilion suit must be taken to be the 
date on Txbich the oidei for drawing up the 6nal decree 
was passed and not the date on which the necessary 
stamped paper for drawing op the decree was supplied 
by the decree holder {Biide, “ 

MAHARa/ NARaXW. a 

' Art 182 — Final dterte in 
oution— .Suspension of ImitaUtit- 


UMITATION ACT (1908). Art 182 

.failed, an application for execution for the order for 
I restuation filed within three years from the date of the 
i order in such final appeal but more tnan three jears 
alter the order for restitution was made, is not barred 
by limiialiMi. {Edgley, /) SaRASWati DaSi t. 
DWAKIK MaNOAL. 44 C W.N. 859. 

I Art 182 t2)— Applicability— “Appeal" — Appli- 


—— Art 182— “Where 
—Meaning of See 1939 D 
V FERNANDEZ 


—Art. 182, Expl. I— '/owf dtcree^—Parh- 


1*on jmf— Deere# gwmt) jornl posstmon of part 
<f property and separate potses-non of other pro- 
Perty-^lf joint decree or several decree 
Where a decree m a partition suit gives the 
'plaintiffs and defendants jotnt possession of part 
of the property in suit, though it also gives them 
separate possession of other properties, the decree 
cannot be regarded as both a 
decree It must be regarded 
and an application for execul 
one Of some of the parties intt * 

effect tn favour of all, so as 
for a subsequent applicatior * 

iHarrtes, CJ and Fast Ah, J • 

t DtOKi Singh 6 B.R I.C. v.»— 

12 R.P. 284=A I.R. 19« Pat. 147. : 
Art 182 t2)~'Appeal''~M *. 

Ogainit OrJer dismissing t ‘hi gment-i ’ 

iorteeri sitisfaction of deertt — If 
execution i 

The word “appeal’ in Art l82(2)oC the Limitation | 
Act means an appeal • ■ ” • * 

decree bought to b« ' * 

appeal which only . • ■ ■ , 

execute It at a partici • • • • 

stance An appeal • ■ a 

application by the ] ■ • • • 

tlon ot the decree.-*. ■ ■ ••••*, 

and without modifii . • ' • * ■ ■ 

“appeal’* within the * 


(1910)2 ML J. 8S1 
Art 182 (2)— ^ru/-rr«^i»i7»«/ 

Whatever the natnreof a decree, whether a decree 
proceeds upon a ground common to the defendants or 
not, and whether one defendant appeals from such 
decree in <o far as it affects his own interests or whether 
• •!.« -lift of a decree, 

a execution is 
, the period of 
• Act commen* 

ces to run only from the date of the appelate decree. 
(A'ryegr./) FaNDURANGv KUSWARLaU 

1940 N L J. 571 

——Art 182 (4) — bcepe— If affects b. 48, C, F. 
Code. See C. F. CODE, S 48 

(1910) 1ML.7. 235 (r.fi) 

- —Alt 182 (6)— '/« aceordtiue teifA /are*'— 
Applteouon not ton forming to O 2l, M—Omisuenio 


• Art IBS (6)— In accordance with 


—Art 183 (6)-Application to proper Court_ 


, .omesfepji- 

restifulnn—lixe.htisit—La»fireiitm I. — »• . « * ** 

Tltelingatgoct Art. l82{2)ot the i • • s . ^ 

suttidenily wide to Include an appeil th- ■ « * • ■ i 

may affect the decree orord^rwhul ■ s . ’ , 

^te.lntacha wayas to render the executico pro- / ^Art. 182 (S)_ 'Fmal order"- 

ceedmoinonnectionwi h such decree orofder b(ni«» /muwti«>-Wrongor*rretnrninesaran - 

•*“* eppellart ccniinoed/igipficaiioo— If /resS appijcatjon ^*”***^. .xwer 
btljatlcoln Tancos Courts wd at last hia final an«f/far^oae. Jkrf939Dj?,^ 
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LIMITATION ACT (1908), Art 166. 1 

1910 O.A. 317«1940 O L B. 227« 
1910 A.W.R.(OC)17S*AIR 1910 Oadh 261. 
——Arts 166 acl 181— Rteentr'* opphea- 
4icn to declare exeeutieit sale vetd—Arittit ipptsnhle 
Where there is an etecution sale of an irucdvent^ 
property after his adjudication and in ignorance of it. 


LIMITATION ACT (1908). Art 182. 
holder dramng oat money on security— Appeal allovied 
—Decree con6rmed against non appealing defendant 
alon^—Execntion against latter— limitation applicable 
—Starting point. A'er 1939 Dij , Col 78l. SOOKANNA 
n.VENKANNA 1891.0 318=13 R M. 257. 

-Art 181 — Applicability— Official Receiver's ap* 


f « . • ■ 

A.I.B 1910 Na? 414 

■ — Art 1G9— ef appeal" — Meaning 
The expression “notice of appeal" lo Ait 169 of the 
Limitation Act should be taken to mean notice (actual 
or constructive) of tlie date on whtc*- <• -* » 

posed of, and not of the filing of th 
NILChaNDw lUMEt-CHAND 
12BL.418 = 42PLJl 38=.' . 

’ - -Art 173— Applicability- 
Insolvency Act, S. 8 (IJ — Application for review — Limi 
tion. .fee Presidency Towns INSOLVENCV ACT, s 8 
(1) ILE (1910) Ear 513 

—Art 176— Applicability— Application to add 
legal represertativr ' ’ . - 

Encombered Eslat* • 

Estates act. S ' 


I . . 

I —Art 1Zl~Applieaiiltty — RetUfuUcn pro ted- 
j lugt—Slerttng point e( limitation. 

I Art. 181 applies to an application for restitution under 
j S 144. C. P. Code The terminus a quo from which 


1910AWE (H0)M» 

I — "Art 181— Applicability— Void execB'lon sale— 
Application to set asid^— Limitation. See Lt^ftTATIO^ 
ACT. ARTS. 166 AND 18J. 1910 P.W.N. 105 


—Art lai-i* 


—Art. \Z\‘“AppUiability ef—Appheattan to ' 


eonsequential upon the Appellst# 


, tt. .... , , optRaTiYE Ukmn UiNK, Ltd 

-——Art, lii — Applieahihlt — Application for\ 185 1 0 230=12 R U 636. 


Madras Co-operative Societies Act— Application to 
execute — Limitation. Sc‘ M MIRAS COOPERATIVE 


KUTTIV KOYA Kum. 


185 1 0.678 = 12 R M 061 
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LIMITATION ACT (1908), Art. 182. 

Art \%2~Final dtertt m fartidfifi tuitSxt^ 
fUtie*~Lii>i$tulian~Starlittg fetnt 
For purposes of limiutton under Art 182 the date of 
tbe decree in a paitilion suit must be taken to be the 
date on nhich the oidei for drawing up (he Ena) deaee 
was passed and not the date on which the necessary 
stamped paper for drawing up the decree was supplied 
by (he decree holder i^liktdt, 

Maharaj Narain . ■ . 

' ' Art 192— Final dferee 1 

■eulion—Suspentiffn «>/ limitatie 


LIMITATION ACT (1908) Art 182 
failed an applicadon for execution for the order for 
resttwtion filed within three years from the date of the 
order in such final appeal but more tnan three yean 
aher the order for restitution was made, is not barred 
by limitation iEdg/iy y) SaRASWaTI DaSI : 
DWARIK AIaNDAU 41 C WJf 859 

— ■ —Art 182 12)— Applicability— Appeal — Apph 


final decision on the po nt by the II gh Court, should in 
any case be deducted as the decree holder could not get 
a decree drawn up owing to the dupute raised by the 
{udgment debtor and his cau^ of action for execution 
should therefore be taken a« suspended (BhiJe J ) 
Kam Narain V Maharaj nabain 

A IB 1010 Lab 337 
Art 182 — Where (here has been an appeal 
— Meaning of 1939 U g Col 783 1»M JaCINtO 
V FzknaNOLZ 186 1 0 110«12BB 207 

——Art 182, Expl 1— "/owf dteree" — Parti 
fion suit—Dteree gtvwf/ joint foisesston of fart 
of proferty ond stporato postession of olhtr pro 
perh^ff jomt deeree or ievrral decree 

where a (decree in a partition suit gives the 
plamtifTs and defendants joint possession of part 
of the property in suit though it also gives them 
separate possession of other properties, the decree 
cannot be regarded as both a joint and a several 
deeree It must be regarded as a joint decree, 
smd an application for execution taken out by 
one or some of the parties interested, would take 
effect in favour of all so as to save 
for a subsetiuent application by th 
■{Harries C J ortd Fast Alt J ) Sabj 
s Deoki Sinch 6 B R 94=185 

12 R.P 284=A I R 1940 s 
■ 'Art 182 <2)— 'Appear— V an, nr af— Appeal 
araiHil arder ditmining tudfiruHt deitar / appluaUan 
t» rteeri taliifaelitn »f d<erit—lf lafer limifaeim far 

Theword 'appeal' In Art l82(2)of the Limltalion 
Act means an appeal the result of wb1 h affects the 
decree sought to be executed It does not mean any 
appeal which only affects the decree holder's sight to 
execute It at ■ particular tune and a paitlcular ciicum 
stance An appeal against an order dismissing an 
application by the judgment.d<bior to record salisfac 
tion of the decree which would lease the decree valid 
and wiihoal mod fication cannot be regarded as an 
"appeal* within lie meaning nf Art 183(2) foe pur 
poses of extend ng 1 mitation (Aivy /) ScznHA 


rtAita im—Fre%tUifm—Lt'"iUnim j 

T^e langaage of Alt 183(3)ofthe LimiutiCd Act .s | 
sutucienily wide to Include an appeal the rmalt of •hich | 
(nay affect the decree or order whi h it is tougfit to | 
exocute in so ha way as to tender the ercculion pres | 


(1840)2MLJ 831 
-Art lS2(.2)—Slartifirpaine 
Whatever the nature of a decree, whether a decree 
proceeds opon a ground common to the defendants or 
not, and whether one defendant appeals from such 
decree in so far as it affects bis own interests or whether 
all the defendants appeal from only a part of a decree 
and whether the panies against whom execution 1$ 
sought were parlies to the appeal or not the period of 
limitation under Art 182(2) Limitation Act commen- 
ces to mn only from the date of the eppe late decree 
(A9ya/» /) PanDURANCp KUNWARLaL 

1940 NLJ 571 

Art 182 (4)— beope— If affects b 48 C P 

Ckide SerL P CODE S 48 

(1940) 1ML7 235 (rJ3) 
—•Art 182 (6)— /» aeeerda tee vntk latu — 
Appittaiian nrt tenfarmiHtla O 21 K li—OmimMhf 
give proper deieription of properly Is b ottathed—Effeel 
An appi cation for aitachment,sf immovable property 
which does not contain a desciipiion of thepropeit) 
tufliaent to identify it as r»/uired by O 2l k 13 


law— Application to deaetai Court after transfer of 
decree to another Court J'ee 1939 D g Col 784 fCAM 
KISHOV Rah CHAK.AT r SATVA N ABAIN BHAKAT 
185 LO 411-12BC 359 
—•Art 182 (6)— Application to proper Court— 
mint in suit under O 21 « 63 C T Code See 1939 
Oig Coi vLwsoMsusc.i \ ^ CMtn'ihVt 

FIRM 1940BaagJ.B 82-ie5LO 70- 

12 E E 178 

’Art 182 {Vy—Bo>ta tf/rr of dccrte-hoIJtt— If 
luateilal Set 1939 D g. Col 785 U Mauvc Macno 
r SHAHULllAMiD 183 JO 42-12EB 213 

’Art 182 {fi)^Comtriieisn—lme.4eney ef 
tuigouat-delter—Timt /pent m in A~eney Cenet— 
OrJn ttom if permii/iUe 

• ade in accordance with law to the proper 

2(5) Umiti ion Act is to be read also 
• • ■ eicJuding Words to take some step i»- 

t • As the lasolveecy Court Is nctlLe- 

proper Court for eiecB ton It fjilowi t-at anyso-caled 
tieoi-in aid Ukeu in that Court do net extend the 
penod. tCraer /) MTU SaNDLAL r RaMDATTA 
1910 KJ*J e05 

Art 182 (6}_ Final o.u«r"_Apfd for 

* " " C same— If £qi] order 

■ • pewLeg— Sabsequert 


or out to rente 
785 Krishnaua- 
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IIMITATION ACT (1908), Art 166. 

1910 O.A. 347= 1940 0 J. E. 227» 
1910 A.W.E.(OC)17S=AIR 1910 Oadh 261. 
— Arts 166 and 181 — Offinal Reuntr't apphca- 
iion t9 deelart txecutton tale veid—Artidt appUtaHe, 
Where there is an exeoation sale of an iittolvenfS 


LIMITATION ACT (1908). Art 182. 
holder drawing oat money on secarity— Appeal alloned 
— Decree confirmed against non appealing defendant 
alone — Execction against latter — Limitation applicable 
—Starting point. A’er' 1939 DiS , Col 781. SOOBANNA 
v.VenKanna. 189 1 C 348= 13 EM. 257. 

• - *• ‘ t“* ■ lity— Official Receiver’s ap* 

•ion sale void. See i IIHTA 
l81. 1940NLJ.605 


A IE 1910 Nag 414 ' — 

——Art 169— "A'lJf/re of appeal" — AleaniHg 
The expression “notice of appeal” in Ait 169 of the 
limitation Act shoald be taken to mean notice (actaal 
■or constructive) of the date on a htr^ .w* , j i_ 

posed of, and not of the filing of tt 
NilChandi' IIamelChand ! 

12EL 418 = 42PLR.38- ■ 

-Art 173— Applicabihty- 

In'olieney Act, S. 8 (D— Applicat 
tion. See PRESIDENCV TOWNS IN • . 

(1). IL ■ 

“Art 176—Apphcabitity— 

legal representatives of deceased applicant nnderU P — 

Lncnmbered Estates Act Jee U P Encumbered for. 

Estates act. S. So and C. p Code, o 22 

1940 0 A 518 

— -’Art ISl—AppIlcability— Application by decree . ’ 

holder for inquiry into mesne profits under O 20, R 12 * ’ ' 

(3)(Madras Amendment) C. P Code— Limitation See 
<. P CODE, 0. 20. K. 12 (3) Madras (amendment) 

50 L W. S33 = (1910) IMLJ 64(F.B). or decree vntbin the meaning of Art l83,batisone 
■ —Art. 18l—Ap/l/eoMly of—Appheation to eo'tieyuiatial opon^the Appellate 

toali/iiie execution preeeei/i»gt, ' 

All applications are not governed • , „ ^ 


•Arts 181 and \%8-~RetUtuUon'~-Atfl>co‘tten 
eanttguente of order of fin fifjietly in Ceunal 


■ I 


• I • 


■ • • , • I • leversal of decree or date of fresh decree made on 

•, { . remand 1939 Dig , Co! 781 CaNpat G\TLO t. 

. ■ _ 1 NAVNITLAl. RANCIIHODDVS 187 1 0 354 = 

——Art 181 — Applicalihij — Application for resale | ,0,. ^26«.AIJl 1910Eom SO 

by decree holder onder O 21. Rr. 86and 87— Umita IZ 182— Applicability— Award by Registrar of 

tion. i-rrC P.CODE.O. 2I.RR.7l. 86ANn87. bocieiies— Enforcement— Limitation for 

(1910)1 MlfJ 637 1 '7rr 1S)39 Dig.Col 782 SUBDlRAOf CALICUT CO- 
,ai 4.Af » /,/. JAA, A ' t OPERATIVE Urban Hank, Ltd 

■ - Art. 181 — AppUeabiltty — Application for 185 1 0. 230=12 E M 636. 

f reparation of decree thett \ , . 

.,1, ..I ,J k I Art ysp fpt— Anneal- 'fnrfnioB an>t— Prflimi- 


— Art 181— Applicability— 1 ■ 


■ application is mads for execution agai 


against rents 
against the 
ind a tecon I 
ist movable . 


INDIAN DtGlSlONrs. 

UHnATION ACT (1908). Alt. 182 1 1*IMlTATIO!r ACT 'im,, „ 

poini ofjimitation under An 182 (5) of the limitation | applies , tfn uUh ' 


m. 


’ 191‘ai iU)i-ioiu A. v( 1« uu* - 

AIB 1910 Pat 677 
rt 182 (6)— Scope— II controh S, 14 Ste 
lOs ACT. S. 14 19 Pat 354, 

" ’t 182 (Bj — Step in aid— Application againat 
i 1 arrest Ste 193') Dig . Col 788 KisHAN 
1 KSM SlNOK 1 LB (1910) Lab 223° 
I'-OIC 2S9-12BL.S73“42 PLB 723 
182 ftr 

uiiment dthter rmdtng tutudt Bfilitk 

t un epplicailon for the arrest of the Jadg* 
te iding outside British India does not 
,1 in*aitl of e*»cution. (i/rr AkmaJ, J)\ 
I \ 1 > t BRITISH MeOlCAL STORCS 

189X0 738-13B.Pe8li 16 
AXB-19iQ Pesb.' 
162 ifi)—’Sttflnaid—Afplit»liaH 
' •!» aiisiktr Caurl far ix«utia"“‘If 


correct hgurc as to the lusI* 


. . A I It ilieu isdi: bf 

Art 182 (6>—bitii 111 eul— LitLUiioii itiillou 
retotoed for amendment Ul noi le ptetenltiil wUbin 
time— If aatet Jt^iuiion, ,Si/ JOJO I>ig . Col ?b'' 
miAitd Muiiunistlt f'lLlAi 
^'l»40)Mid. CO-ISO JC 411° 
J8B ^ 

.iI l-’LieVialiui) aj 
•' — >( r« |ii«senled— BJi 


CHIOAMBARAI 


Lm— -An 

6-J|B^df< 


amendmei 

4 

■mv, 

;2f&? 


•Art. 182(5' 

' for te-ii&ca 

Tah;or; 


oi 78-). 


M 


Ilia HI - loitline *iil ' ^ 

(_lfWi j-.- //f ,tA JJ) HISUUSIJEO N 

MlSSlKt UAt.ilUNATH PkaSad 19 Pat 
loiopwji.eoi-AXB loior. 
——Art itZiS)~Strf‘tn'atd~^Xffi'tcatt(m t 

tttian Per fr^raitan af (armal dttUftkn 
ttanptd paptr. 

The test for deciding whetbet a ccnain applicat 
a step-in aid Is uheihtr the gtantins of the appi 



An. 182 {Bhde, /.) KaU ^ARAi•4 r.' aiAlURA 
NARAIN. AXB 1940 Zoab 337. 

■ Art 182(5)—Step.lB aid— Apflicatjorttocaocel 
•order recording latiif action of decree end to review the 
decree— If step la aid Stf 1939 Dg, CoL 783. 
MOIDIN Ktrm ». hUBRAUAMA lYEK. 

187LO 601-12B1LTS5. 
——Art. 182 ifiy-^ttp^m^—AppJi.-afiam latasat 
Jta dKtrttatnatier Ce*r/ tar ravf-riaw— .AVe«fa<re» 

^ppltetUtmpradimg. \ 

If a deoee It Irgallj capable of being ear<»ted,an 
application to tran'fcr the decree to ancAher Confer. 
«xtcuticn U a t:ep‘ln'’aid of eatcutioa althcsgh no ) 
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LIMITATION ACT (1908), Art 182 MMITATION ACT (1908). Art 182 

CH^RIt.CHENGALRO^A NAtDU 18910 186“ /.) NANJUNDA CHETTV ». LAKSHifANAtf 

13EM 180=AIR 1940 Mad 281 ChettUR. 1940 M W N. 960-52 L W. 415“ 


i • " Alt 182 (fi)— Final order— Date ef—Ditmittat 


(1940) 2 ML J. 602- 
t. 182 (6 )— “/m aeeordanet viith /jw’*— 
appheatiOH by atugnet of decree— A’Sign' 
equently declared Void — Application by at 
’ tavet limitation 

■ IS not in- 

t assign- 
lled in a 
woold be- 



taanochan appUcaiion should b« r"*" 

■ hnnM u - . . J y I 


inifer of decree to Court- 
r the time being Aat not 
saver h mitatiou. 
•rdance with 


itiUTllURRISHNA j VtSWALtl 

^AR. 1940M -VN 647“AIE 
“Act 182 (6)— ij„ aeeordanee t 


•-I 


necessary {arisdicitc 


at the panicalsr time, is notan 


{.Sciaayjo /) ' 
KADAVARAYAr 


plication though otnitling to mention previous applica* 
lion — If saves Iimila ion iVr 1939 Dig, Co! 786. 
DOlaRAM r. MULOMAL 185 I C 8S5“12Ba 181. 
I —Act 182 (6)--‘ In accordance »ith law'* — Ap- 


T— Alt 182 (6)— vntA laaF— 

■ • ■ —Deed net registered— 

’Tee— If taiet /imitation 
‘ ■ faking registered deed. 

w .. tv. .u, V. t . LuiitempUles trsnsfer of the 
decree holder's Interest in a decree. In theca*eofa 
mortgage decree such a transfer can be ejected only by 
a registered instrument If the instrument Is not regis 
teitd. no matter what Us teims may be, It cannot eflect 
* ' An application hied by an assignee under 

*tered deed of transfer, on the asserlion that a 


Decreeagaint /amir property in 
ant — Apphcat on for arrest of 
ItmiaUou 

Lven though a decree does not 
debtor personally liabl* but Is only against the family pro* 1 
pertles In his hands an execuKon application praying for I 
Cls arrest cannot be regarded as Iielng not In accordance I 
ulih law. The granting of a decree against Bs*eisin a 



— —Art 182 (6)— “/« aceordanee soith la-d'—Pro 
petty attaeked before snigment— Application far sale in 
I rsf/rnSi*" Mnthmtt destnpUen of property— If tUpin- 
i «i/— C P Code, O 21, P. 13 lay—Seope 

■ ■ . 1 Might to be sold has already 

• • ■ gment. an application in execu 

■ * •. « ■ . . hed property which does not 

• ■ . / the properly In manner laid 

■ ‘ .CP. Cod*. Is an appllcatlors 

. s .. . 'soaslo givea fresh starting 
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LIMITATION ACT (1908), Art 182 j LIMITATION ACT (1908), Art 182. 

point of limilaiion under Art 182 (S) of the Limitation j application (or ezecoticn is pending at (be (in e 

Act O 21, R J3,C P Code, does not apply where (be { {Edglty.J) RaMNarayan JaOANNATM v RaOHA- 


time 
M ( 


consideration, IS a valid and 
■roulJ constiiLte a step in aid 


has transterred the decree to another Court for ezecu- I j 
tion and which has not received a certificate of non 


Pkasad 19 Pat 354 - 1910 P w v fiM = I 

air:* 


■Art 182 (6)— Scope — If control • 

Limitation act, S 14 .* * * 

Art 182 16>— htepin aid — AppI , • 

surety for his arrest 1939 Dig , Col • *' 

Singh t> Prem bxNGH ILB (I9i : •• 

186 LO 239-12RL S7S«4« a , 

I I Art 182 in-aid — Aftliatian (»r 

arrist »t ludgmealdtilar rtiiJiag auOid' S'tfui 

Jndta, 

An ezecution applieailon for the arrest of the Jadg* 
ment'debtor residing outside British India does not 
jirovide aitep In aid of ezecution {Mtr A^maJ J) 


aptlicalion not gnmg correct figures of costs 
Where an execution application gave an in 


A i A fyau Nag 8/ 
•—Art 182 (6>— Siepin aid— Ezecuuon petition 
retaraed for amendment but not le prevented vithm 
time— If saves limitation See 1939 Dig, Col 789. 
CHIDAMBARAM CHETDARS' MURUCCSAM PiLLAf 
ILB (1910lMad eO»189XO All- 
IS B M 266 


It IS settled ihat'an appliutlon for transter of a decree 
to another Court for ezecution is a step In aid of ezecu- 
. _ ». L, > !-• rev Limitation 

• ■ application 

, , wiibUw 

■ Nafain 

‘at 354 - 
■ ■ • IPat C 77 

——Art li2{B)~Sleg ••••atd—ArgJied/im $m gar 
/i/KM ihil (cr frtgiratint ef fermat deeret theet e- 
etamfed pafer 

The test for deciding whether a certain application is 
a Step-In aid is whether the gisnting of (be ipplicatMii 
vroulJ aid ezecution Ilence the application in a patu 
tion suit (or prtparailon of a formal decree-sheet on 
stamped paper wipplled by the decree-holder abocid be 
-treated as a step In aid of execution for purpose* of 
Art 182 IBiide, /) KAU NARAIN r MAilARAJ 

^aRAts. AXB 1940 Lab 837 

Art 182(5>— Siep4n aid — Application to rsncvl 

■order lecordmetiiisfactloo of decree end to review She 

deoee — If step In aid See 1939 I>g, Col. 785 


—Affheatifft f»r exteuhmt Ur tw inilglmenlt lien 
4tu SuhreaenS affdiealieii Ur all iiitlaiattafr—/f 
taped if frier agfilicallen 

On the language of Art 182 (5) of the Lmiitation 
Aa if there is an appi cation for ezecution of ao much 
of the decree as is executable that It a step-in-aid of 

in ■ ■ , 


■ 'AjV liZlB'^-^tef^m-aid-^Blaiatimelaem taie 
mm/er O 21, A. 63—// aa aff’ieaUtm aektek eemlJ 

The plaint In a suit filed by the decree- holder under 
O 21, L 53, C. P Code to set aside the order in lie 
dala peoctediagt is rot aa ‘applicaiiao* wlhia the 


appJicaUoo to trinder the decree to anoeber Conn for ikic..04.7r3 Ct^fTi Dthl r K'CsL 

•eawutseo Isa step-in-aid of eiecuooa alihewgh no 177 LC 151 • 


( 



827 


THE YEARLY PIGEST, 1940 


82& 


LIMITATION ACT (1008), Art 182 

Art 182 {S'iSlep «« aid — Rejection of 

application on the ground of decree holder i 
defaults — Effect 

Where an execution application is rejected 
owing to the decree-holder’s failure to ap 
pear on the daj fixed and to correct 
cerlnin misla^.o in the figures as to costs, ' 
It does not amount to an express or 


MADRAS AGENCY TRACTS INTERESTS AND 
LAND TEANSrERSA0T{19l7),8 6 
operatesasa ‘VewTOr’' enJ CAalterji, //) 

IJAR NaRAIN t DaYABHAI HlRA CHANU 

18810 611 = 13 EP 13=6 BE 708= 
1910P WN 896 = 21 PatLT 431 = 
AIR 1910 Pat £96 
MADRAS ACTS AND EUUIS 
Abkatl Sales Notification 
Agency Tracts Interests and Land Transfeie 
Act (I of 1917) 


— Art 182 7) — Instalment decree— Def •oh ilanse 
— Decree holder's option— Limitaiion— Starting point 
1939 Dig . Col 790 LehhraJ SJRUMaL k KHUB 
CHAND ILB (1910) Ear 385 

• Alt 183— Admission ol liability id respect of 
decree — Admission uot made to decree holder— If 
extends limitation See LIMITATION ACT S iQand 
ART 183 I L R 11939) 2 Cal 623 

I Art 183-*-Apphcabilily— Prelin inery morigoee 
decree affirmed on appeal by Invy CourKtl— Final | 
decree passed pending appeal— Exemtion — t imitation 
See 1939 Dig Col 790 BHOLa Nath Sen » 
JOGENDKA MOHAN DAS 18610 216 = 12 RO 455 . 
i — ^Atts 183 and 181— Execution against legal | 
representative of judgmenl-debtor— Application for 
leate— Article applicable See 1939 Dig Col 790 
GOBINOA Nath Saha t Durga narain Saha i 
187 1 0 759 -12 BO 617 -A IE 1940 Cal 171 j 
■ • ' ' Alt 183 — tudgmeni deblcrt^ Reviver \ 
agaivtt ene—lf eperatte tit agemtt all 
An order of reviTor of a decree against two persons 
{oinlly.r/t partners of a 6rm against whom the decree I 
has been passed when made in an application forexe>| 
cation against one of them onlyi does not keep Ine 
decree alive against the other No one can be prejodi 
cially atfected by any judicial order to which he is not 


Co operative Societies Act (VI of 1932'> 


>— Arts 183 aad 181 — Restiiuuon-^Appllcatlon | 
for, In consequence of order of Ills Majesty in Council — 
Article applicabl« Set IisiitAIION ACT Ams I8l 

AND183 41 OWN 438-71 OLJ 127 

Art 183 — -—Mttimng ef — Ntteit 


Natnbadrl Act (XXI of 1923) 

PreTenliDn of Adulteration Act (III of 1918). 
Prohibition Act (X of 1937) 

j., « o .-.--n-*- 

I . . ■ • . 

• . . ■ ■ Act (V of 

Sarrey and BouDdaries Act (IV of 1897) 
Village courts Act (I of 1899) 

MADRAS ABEARI SALES NOTiriCATlON^ 
9 27— SeePt—AertmtHl iriuven bidder at tale end 
Q tether fa d» hutineit at pafinert—Bid enly in name 
e — •—teinluy af eiyretmenl 
• ,>arlnershli> agreement, either eonlemporaneooS' 
9r sobseqaent lo an AkJcaii auction sale, con 
^ atlng that the proprietary interest in the business 
■don by virtue of the licence granted to the bidder 


decision that Ihe decree Is carat te of execution The j aoctlon provided that the bid Is net made In the narnes 
Usoe of a notice nnder O 2| U. 22 C I* Code li not a | of iho pirlners at and for the partnership (fforfr 


tapable of execution, and Iheiefore frima Are// 1 Jotl*dlctlon of Ordinary Civil Court J/e 1939 Dig » 
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MADRAS AGEIO BELIEF AOT (1038) 


I MADRAS AGBIO BELIEF ACT(1938) S 3 

^ ^ K t f \ f^\ Th.r. «»< f*« •»>- 


frcm m<irti»zor luiiejutHt to martgagt- Jitght t» rattt 
plea that debt thvulJ be lealed detcii 

In a suit by a usufructuary morifafce for possession, 
a person cUiming to be a le see from the mortgagor 
under a lease obtained subsequently to the piamtifla 
rnoilgage i« entitled to t»l«e the nueslion as to the true 
amount payable to the plaintiS. as he is a per'on 
entitled to redeem the tnoriEage HiS application for 


//) PtRlASAMlHLLMir SlVATHlA riLL*! 

62 LW 470=1040 MWJ? 991- 
(1910) 2 M L J 498 

“S 3 (If) Proviso A— .l/Z/zra^r/r/y — Asuesmext 

tometMe lax in 193t»37 in retpect if mecme o! prevtout 
fear~Jf iriHge ateeesee viilhtn the |•r^r//.r— TVr/ te- 
I deetde 


• — Vartgage dtei ■ . ■ ’ 

family— .Appliealien • »- ** ■' '*■ 

belief under Aet tf • ' , * 

reilrieteJonlytaagrieul/ural land ineluled tn «!»/•/(***««":«»*»» t” re'P«-t oi tie intone 01 me pievioui 
I year The criterion is not the period m respect of which 
.. . . UL.j. of the a'sessment, 

. . . • . n //) RajOOt<. 

• a* * . • e2LW 731- 

.... . . •;•••• • 1910) 2MLJ 817. 

debt of the family as a whole that i* to be ecaled down | ^ *> VUA aiieited fa meeme 


PaNDARAMv LaKSKMINARAVANA CHFiriAR I 

611.W 289-19106111714 263- 

AJB 1940 Mad 43S-(1940)l’ 

- • 8a 3(2)antl23— /’/rrew aaning 
lauJi auttiJe "luninpi/ifr in add'fienit 
tailhiH the MuneipaJil) " ' / ' ' •m . 

lion a/' Af'ieulfariil » -• • " 

deilar't frafffly^Erpi • 

fallen far eenUrmat . • 

eateaVe inxerett inlke prafetty taapth ""f>r S ib 

.4r< IV ,) 1936 

A person who claims to bean ■ 
have a saleable interest in aincultural 
side a Municipal ty and If he has 
wholly immaterial wheiher or rot ■ ■ • 

cultural lands within a Msniapahty A )ttde»tt>t 
debtor wh»e property is sold in erecutlon does iwh 
cease to belts owntrcapaUe ofseUrglt effectieey 
under certain condiiSons so loo£ h® apply to h»se | 
thetaUsel a'lde that li to say lillthe eijlratino cf ' 


; I ■ p « 

*“ S SiUJ, A’tOVUO I>— nr—futiteti 
nienl $m ibw half yrtf^r preteJmg 1937— .4///// 

* •'"* * ’• - -»• I »r ••tar earn 

■ «f Alt 

E toS 3 

• • * Pi the time 

■ • the a tea) 

- ■ ■ ■ itor who U 

admilitOlrnol as.«es*e<i lu pioiesi on ija wiihin the 
two years prewdiof 1 10— l9J9,c*nnot I* held dls- 


RAO*'*^ ' ^ ” 62 L.W 7 ' 65 - 1910 M w'k‘i 1 M- 

(1910)2 UXJ 811. 

~ ' fl 3 fiOPl*0 — Ccostructlon — Assessed— 

Meacingof Set CcL 792 cwavivatka 

OOaYaRr SKtNiTASt ItCR 18610 421— 

12 EM €29 

3 (UX PrOWltO Jl—^amemelirm—^xeelment 

• •«imie<re Ixlf jtanar tahi nttiereeitt—lf 
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LIMITATION ACT (1908), Art 182 

Art 182 (5 ) — Step tn atd — Rejection of j 

applicalion cni the groutid of decree holder's j 
defaults — Effect 

Where an execution application is rejected 
owing to the decree-holders failure to iP' 
pear on the day fixed and to correct 
certain iTii'tntes m the figure* as to costs I 
it does not amount to an express or 


— Art 182 7)— Instalment decree — DeNoli clause 
-Decree-holder's option — Ltmitaiion — Si arllog point 
Jrr 1939 Dig , Col 790 LeiiKRAJ SirUmaL o Khub 
CHAND ILB(l8lO)Kar 386 

- —Art 183— Admission of liability in respect of 
decree — Admission not made to decree holder— If 
extends limitation See LIMITATION ACT S |9 AND 
ART 183. ILR U939>2Cal 623 

Art la-* • - • 

decree afBrrned . 

decree passed 
See 1939 Dig 

JOGENDRA MC i ' “I . t 


-Art 183 -'Joint rndgment dei'ere— Reviver 
against ene—7f eftrales at ageintl aU 
An order of reviTorof a decree against two persons 
joinlly, * g I partners of a firm against whom the decree | 


183 ml 181 — ResUunion — Application | 


under O 21 R 27 C P Coie^Effett ef—Preceeunge \ 
undtrO 21 R 50 CP Crfe.fer Itj t—If eferates at 
retttvr — O'der of arreti — EITeet of 


> • • 

1940PW1I 896 = 21 PatLTd31 = 
A I B 1910 Pat S96 
AlADBAS ACTS AND R17L£S 
Abltari Sales Notification 
Agency Tracts Interests and Land Tia&sferD 
Act(Iol 1917) 

Agrtcnlturlsta Belief Act (IV of 1938) 

Borstal Schools Act (V of 1926) 

City Municipal Act { JV of 1919) 

City Tenants Protection Act (111 of 1922) 
Civil Courts Act (111 of 1873) 

Civil Buies of Practice 

Co operative Societies Act (VI of 1932) 

Court of Wards Act (I of 1902) 

Onmlnal Buies of Practice 
Debt Couclllailou Act (SI of 1936) 

District Municipalities Act (V of 1920) 
Elementary Bdacatlop Act fVIlI of 1920). 
Estates Land Act (I of 1903) 

QamlngAct til of 1930) 

Hereditary Viliage Offices Act (III of 1895) 
High Court 'Appellate Side Buies) 

High court (Civil Buies . See MADRAS CIVIL 
KOLvs OP Practice 

High Court ' Criminal Rules) See Sf adbas Cri- 
I 


Malabar CompeDsatios for Tenants Impiovs- 
ments Act (I of 1900) 

Malabar Teuaney Act (SlVof 1930) 
Maramafekathaysm Act (XZll of 1933) 

Motor Vehicles Taxation Act (III of 1931) 
Motor Vehicles Buies 
Nambudii Act (%X1 of 1923) 

Pfeveution of Adulteration Act (III of 1918), 
Problhltlos Act fX of 1937) 

Beveuue Boards Staudlug Order 
BevenueSeeovery Act (II of 1864) 
Suppression of Immoral Traffic Act (V of 
1930) 

Survey and Boandatles Act (IV of 1897) 
Village Courts Act (I of 1899) 

MADBAS ABKARl SALES NOTIPlCATlON^ 
B 27- S€»ge~Aerttme»l betveen bidder at sale and 
another te do iuunett ae faflntri—Bid only in name 
•f one— Legality of aertemen! 

A partnenhln agreement, ellher contemporaneous 
with or snb'iequenl to an Abkaii auction sale, con 
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3.IADRAS AGEIO. EELlEr ACT (1938) _ MADRAS AGRIO. RELIEF ACT(1938), S 3. 

Col.792. AMMANNV v. Raja lUUDI edioS 3 (») (o) to (rf). Then the burden shifts to the- 

188IC 171-12EU 807*> > respondent (creditor) to shon firii/ta facie that the 
AIR 1910 Mad 160*>(1910) 1 M LJ. 177. 1 applicant !s excluded by one or other of the provisos. 




mortgage is entitled to raise the question as to the true I r" 1 

amount payable to the plaintiff, as he is a person I 
entitled to redeem the mortgage Hia application for|*'*p 
scaling down cannot be rejected on t]ie ground that the 
soil IS notone toenfo 

y) Varahalayva' *'• ■ • ■ • 

1910 M "1 *. 

—Mart [age dec ■ 

family-— dttheatiaH 
Relief under Act if • ' 

reilrieteJ only to agneultural land inetuied in mort 
gage 

Where one member of a joint Hindu family sought to 
have a debt due by the joint family ecaled down. 


S 3 (il) of the Madras Agriculturists’' 


assessment ts in re<pect ot the income of the previous 
>ear. The mierion is not the period In re<pect of which 
the assessment ts made but the date of the a'^essment. 
(If'idmortA end Patantali Saitri JJ ) RaJOO v. 


Pavdaramo Lakshminaravana Chettiar I 
61LW.289«igiOMWN.283° I 
AIR 1910 Mad 435-(1910) 1 M L J.SOO ' 
— Ss 3 (2} aod 23'~/’/rr#w ovntng ogricmlturaJ 
land/ outtide mnnieipiltlt in oddiftan to rtAer landi 
vntkintAe Mnnieiptlily—ff excluded from lie definr 
lion of"Ag'ieullariil'‘^Sate in exteuiian of ludgmenl- 
dettar'e freferty~Fxtirf of thirty day! v/itiout appl* 
cation far cenfirmat on of lale—Deilor ofHillkai 
lalcaltc inlc'cil in tie properly to apply under S. JJ of 
Mi IV of Vil%. 

A person who claims to be an a 
have a saleable Interest in agricultural 1 
side a Municipality and If he has ■ 
wholly Immaterial whether or not • ■ ■ 

cultural lands within a Municipal * 
debtor whise proretty is sold In • 

cease to belts owner capable of Si ^ 
under certain conditions so long a< he cau apply to tisse I 
tbetalesrt a«ide that Is to say till the eiplralloo cfj 
thirty days from the date of tale After Ihecsplryefl 
•uch period for an application to set asl-'e the aoctiool 
tale the auction purchaser can effeciivefy wlj the pro 
jwity purchased eim In the ab'cnce cf a confirma'lcw of 


• • • • • • ' l.v. 

: ! • ■■ I : I.; ^.r 

— a Sfll), UtorM H—dpflieaiitilr-PVoaiiei* 
mentinfwoAall yeart pretedmg I— l0^l937»-<4rrc/i. 
mt"! m let'oifreliuly eor-ermt iotf year eom 
meneimgl—A—1919—-//txeludeJframitnel!t of Att 
—Test to decide 

The criterloo for ezclusloa under Proviso D to S. 3 
(iijof the Madras AKftcultuTisis Relief Act is the time 
within sthich the assessment is made and not the a tual 
period for which Ibe tax II jsayable A debtor whob 
admittedly not assessed to profession lax inthin the 
two years preceding I- 10— l939»cannot l« held div 


S 3 Frortjo — Construction --Aifesred— 
Meaning©! 3re l«>39 Dg.. Cct, 792 SwaStivatka 
ODAYAK r.SRtMCASAlVU. 18810 4JlC 

— S 3(U). 'B~Conilruelio^-^^,',f^, 

Manor t^hd aiuitmimt^if 


tare that t-e la.j unoet ue« o 
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MADEAS AGRIO EELIEP ACT (1938) S 3 

3 S (li), FiOTlsO C — ConUru hot! and scope— 
Jilert interest in property tn respect ef which stmt one is 
essessed~lf suffieiertt ta exclude person interested — 
victual astessment— Necessity 
ProvisoC to S 3 (»/) 

<Iearly leqmres that, in order 

the individual must have beer * 


811 

Ss 3 (il) Proviso D and \h—AppUeabiUty— 

■Kanom held by larual pjysHg oier fit SOOoi laud 

rnenue — Suit (er redemption — Partition of tarsoad 

pending nut — Kanerr ’ ‘ ‘ 

th in Ps 500 at land 

for sealing down arre 

Afainlainability 

On 10—9 — 1934, the ijemioiier wiio was a jenmi iueu 
to redeem a kanom of 23 — 3 — I9l5, which was held by 
the tarwjd of the respondent (9ih defendant in (he suit) 
The tarnad admittedly paid more tbar' Rs 500 as land 
revenue and vaa therefore not an agriculiurut in view 
of the Proviso D to S 3 (ti) of the Madras Agncol 
tnnsts' Relief Act Pending the sou. on 5 — 7—1935 
there was a partition in the responder 
which the kanom right in question was 
tatashi represented by the respondent * 
paid less than Rt 500 as land revenue ar 
fore entitled to be regarded as an agriculturist as de6ned 
by the Act The respondent after the partition, filed 
41) application under S. 15 of the Ace for relief under 
'the Act The petitioaer conteoded that since be filed 
hii suit against the tarwad as a whole, which was the 


: MADRAS AGEIC RELIEP ACI (1933) S 4 
SEKARA AIVAR V OFFICIAL RECEIVER, WEST TAN 
JORE IQJOMWN 946-62LW 494 = 

AIR l940Mad 915 = (1940) 2 M L J 461 
S S(il)> Proviso D—T'^raf payment! oflaui 


Patti 6Iammad v narayana Pattar 

52 LW 835=(1940)2MI*J 034 
“ S Applicability— Holder ef terdor's 

hen tn agrteultural land—Kighl to bcuept ef Act 


' agricolturist (Wadsworth and Palantali Sastn JJ) 
SlSCARACHASlARv PAPPATHI ASIMAL 

1940MWN 959=62LW 436= 
(1940) 2ML J 601 

S S (li) (.9^— Simple mortgagee— Jf ogneul 


o^iiVv eolwmu M W JJ 101U*r 
(19401 2MLJ 513 
■■ 8 S (11) (A^SsmpU mortgagee— ff egrtcul’ 

lurlil 

A simple mortgagee of agriccltural land has a «aleable 
* ■ * Aithin the de6nition 

Madras Act IV of 

* tah Sastn, //) 

• t \ yi, ' ‘PATHlAtyAR 


'agneultunst * 

S 3 (ft), proviso D. must be read as covering a land 
holder of an estate or estates in te<pect of which estate 
or estate* a sum exceeding Rs 500 is paid aspesbkash 
The fact that he is not the real owner of oneofibei 


62LW 4Bl*=1940M WN 1010= 
(1940)SMZiJ 613 
Ss Zly'it.nil.i— Creditor'— ff meluJet tuceet 
uve attigntet—Kinnoal m favour ef asugnet front 
creditor— ft renewal to lame ereditor 


S 3 (U). Proviso D-*C-rf ren 

badi, peruppu or the like'— Meaning 
jjfai fees, roa I test and water charges 


haiiam administered 
ight to apply under 
ISTRICT BOARD OF 
PALLAVARASAK. 

I 230 = 168 X 0 ClOx 
■ IB lOlOMtd 231 
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snch a society 
IV of 193 
KATARAS 


iiiLu uiiuei lue Ao«.i«ties Kegit* I _ 
m, and therefore a debt doe lo I 
cannot be scaled down onder .Madras Act i 


,ct * #». .U ,. * debtee lias 

‘ • • M.idfa* A^Di-r 
■< SCaktl OoHfi ;n 
• I tbe O-y ir 
• eadijir tl<' lAi' « 

■ " < IKU V 


• I menl of the Act. TheLe^sIs's 


■fclbe 







■ (iel/ .j' 

. . . <' VI i. / ^ 

r. ‘ 



ew^debt. Tbe (Srinclpal amount of ^ the* two debts | ~ 


li«rr'*JWrty*' within the meaninc of the | ^ *• 
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IHADEA8 AaEIO, RELIEF ACT (1938), S. 8 MADRAS AORIO. EEUBF ACT (1938), S. 8 

On 20ih September, 1931, 4 sold some trees to PeriakaRI/PPAN Marappa GoundaK. 

whopaidRs 400, but before be could cut andcariy 62L W. 679— (1910) 2 ML 664 


, borttTC sale was one for money bad and received to his 
ccount, and the sale having failed a6 the babi* 

It; to refund the same arose when it was received by 
the vendor, W, (29th Apiil, 1931), and therefore fell 
under S 8 of the Act, (ll'aiisworth and Petantalt 


decreed on appeal after the passing of (he Madras 
ABricalturi'ts' Relief Act, it Is only after the judgment is 
pronounced in the appeal allowing the claim, that any 
necesMt} could arue for making an app ' 

• ' ”outt 

the 

' •e 1$ 

pronounced cannot debar the debtor from^ 
application as early as possible after the 


— ~S8 8 and ^—Apfrefrialten—Lhitor fajtng 

amaurt la artJtUr tataard/ deil—Affrafrtatian — 


(1940) 2 M L J. 648 
S 8 — Appraprtattcn of payment lotuerdt 
'.mterost prior la lei Octeber, 1937 — // ean be re- 
I apemd. 

I If there has been an appropriation of payments made 
I tv>frri* i«t ^>^obfr, 1937, to the extent 

• 1) cancellation 

• stand. Any 

, , >7, and before 

deemed to be 
■ ■ (K'od/aarlA 
■ ■ • aMAKKISHRA 

• • • • . . . I.w 481(2)“ 

. “’i. , I gMLJ.WO, 

S. i—Cof/tpremhe decree— Martgage to stake- 
heider of eht fund far payment ef Kt 9000 f*« 18 
tnUalmenU at Kt 500 eaek^^utt an martgage—Cm’ 

' ' ‘ five 


9000 
eight 
ticket 
npro 
of a 
n of 

In terms was passed on 14tli 
pplication for scaling down the 

' compromift decree, 

/AA/, that the liability must be considered to have 


cUims the balance, he most be deemed to bare appro } u- *. *i» . 

prlated the amount 6rBt in payment of interest and iheit I — *Sg 8 and O—CampranUe decree prior to Act— 
In payment of the principal, when (here lias been vo\raymtnl under— AppropneHan ef payment — Right af 

indication by the debtor as to the mode of appropriation, I err^rfer— Arrrir/ten 4y ereditar after Act 

(t'enlalarariaf * • ' 

KriSHNIAII C ■ 


1 — 1-8 i—/1pP'oprialiom maae i} ertanor 
ftatnl filed before I— to— i9yi—// eat hignarfd 
rt'fmed, 

Where In a plaint 6led by (he creditor before 
Oaober. 1937. the creditor haa appropriated all the 
It towards inieictt such appropriation* cannot 
hmered (or tie purpose of bee 8 (1) of (he 
ActIVofl93K, The debt has (ol'C scaled 
Ike batit of the amourit claimed in the plaint ns 
{iraterrorth and Potanfali Sattri, JJfb 


Itotrard' Interest and costi and the balance towarus me 
!prlnc{pal, Thedehtor subsequently applied nnderS. S 

j of the Madras ARtleuIturlsts’ Relief Act to scale down 
I the debt. „ 

I //#/y.(lMhat the date of the eiecuilon application 
IcooMnotbs taken lobe the dateon which the appro- 
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MADRAS AQBIO RDLIEF ACT (1938) 8 6 . MADRAS AOBIC B£ZJ£r ACT (1938) 8 8 

pnaiion was made by the creditor; (2) that since tie] for the interest due on a mortpaje of 1929 

debtor did not himself • , 

the creditor was entitled t • ■ * ■ 

the manner he did (3) • • * 

decree may in gome nays > * • 

rise to a new debt the da ^ ^ ^ 

the dale on which the debt was incnrred to as to make | pay intere*t and as the claim represents only Interest on 

hsallowed it 
original debt 

■ he pioceedmg 

the promissory 

(AV/Tu-r//, /) NARA\AHASWAUl NAIDV f RAJA j note far the interest due on the mortgage does not 
M^KICKAM PlLUl GlliW 237 •> I amoont to payment of interest on the debt and a fresh 

1940 M.WK 266>AIB 1940M«d 419 I advance of the sum as principal under the promissory 
(1940)1ULJ 22s I note (iraJswtr/A end Patantah Sailii //) 



iyJ2 me scaling down most uegoeineo tiy O oanti 
notbyS 9 When the decree merely enforces the pay 
menC of a pre eaisting debt bearing interest that pre 
existing debt must be regarded as the Itability 
which will govern the section to be sppl ed {IVadt 
Wrtk and pAtanieli Satlrt JJ'\ RaMASESKAVVA S 


S 8» IlrpL~<f/y/ira#f/r/y— ZV4r incurred Jy 
mtiffrr af fft'cdn family far family— Exrtuiten 
ef {ruk dffitmmt ty anetktr mtm'^r ef family— If 
rtnfmal «/ prmvui dtht 

\VbeTe a member of a Joint Iflnda family executes a 


ktJTOM 




imlirtll tt la run 

S 8 of Madras Act IV of i« n 
mentioned In sob S (1) 

failing onder that • 

balance due ■ ■ 

from 1-10- • 

eivif » 



IMOMWJf 1222“ im 0 rr^* ferfertyand merleatt ty tritdit le utrrifa 
21C-Z>J 870 gtftf xtnder at part »f tamt Ireniaelitn—SftTlgagt— 
Preaniitry f/ftmrmt ef erinclMtim rf f'e li/ftimy tnUlny 

" ^ here a Sale of imirovable property is in theory 

aniertor to a fresh mongape eseccted by the vendee to 
, thecvlgiaalirortgajeewho tad a tnortpge from the 
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MADEASAGEEC BELIEF ACT (1938). S 8 
On 20th September, 1931, ^sold 
who paid Rs 400 but before he cou! 

Iheoj away, a third party 'ucce'sfally 
monrit claim 10 them and the «ale failei 
On 4th November, 1936 B obtained 
A, for the amount paid with interest at 12 per cent per 
annum till date of suit (20th August, 1934) and costs and 
subsequent interest at 6 per cent on the aggregate 
amount A applied for scaling down the debt under Act 
IV of 1938 A was an agriculturi't 
Held, that whatever be the nature of the liability to pay 
the principal sum — whether it originated in contract or 


MAEEAS AGBIC belief act (1938) S 8 


tatrards interest after appheahe^ if deitor fer rAief 
Where towards a prombsory note an open payment is 
made lo August, 1937, towards the debt generally and it 
has not been appropriated by the debtor or the creditor 
towards the principal or interest, the creditor is not 
entitled, after the debtor has sought relief under the 
Madras Act IV ot 193S lo treat thepaymentas appro 


borlive sale was one for money had and ret 
““““ ‘ rKf/i«, the Iiabt* I 

as received by I 
d therefore fell) 
and Patantalt | 


Sastrt JJ ) *“ ■ 

1 ■ 

1940 

— — Ss 8 and Q—Appheatilttf and scape 
dtsmsssed— Appeal-^ Judisnent aUaVHCig appeal — 
tatitm {or seatmz dawn a/fir tudcment and 
drawing up of deeree — Maimtainatihi} 

Where a suit IS dismissed by the trial Court 
decreed on appeal after the passing of the Madras | 


Z—Apprapnaltcn of paynrent totaards 
interest prser to 1st Oetoier 1937-—//^ can it «• 
opened 

If there has been an appropriation of payments made 
O tober, 1937, to the extent 
cannot be any cancellation 
ropriation will stand Any 
1st October, 1937, and before 


8 and 9—APproprtaUon-~Deitor A>}>wg| 


'S Z'^Cornfromste decree— Afortpage lo ilake‘ 
' •’ of ehit fund for payment of f\t 9000 »» 18 
menle of Hs 500 eac/t—Smt on mettgege— Cons' 
se deer ee for payment ef smaller amennt in five 
meats — Liotihty of decree to be scaled down^ 
on ichteh liability to be regarded os ineierred 
lorigage bond in favour of the stakeholder was 
edonlbthjuly 1923, for payment of Rs 9000 
: instalmenls of Rs 500 each payable every eight 
«pect of future subscriptions for one ticket 
id A suit on the mortgage wascompro 
laintiH agreeing to accept payment of a 
in Sve instalments in full satisfaction of 
nd a decree in terms was passed on 14tb 
In an application for scaling down the 
compromise decree, 

f/e/d hall Utv must Im r>nT>« dpf.H ir, 


In payment of the principal, when there has been 
indication by the debtor as to . 

{I'entalarania’ia Kao, /) 

KRISHNIAH CHETTV 

S2r.W 295* 


o I Payment under— Appropriation of Payment-Right of 
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aXADBASAOBIO EELIfir ACT (1938) S 8 1 jWADEAS AGEIO RELtEF ACT (1938) 8 8 

priation was made by the creditor. (2) that itoce Ibe j Where for the interest dne on a mortgaae of l929. 
debtor did not himself make a specific appropriations , — , - ^ -- 

the Creditor was entitled to appropriate the amotint in a . ■ , • . • ' 

the manner he Old , (3) that although the ComptoniI«e • . , 1 . 

decree may in some ways be considered to have given , 

ns* to a nen debt, the date of the compromise waa not , 

^e^date on which the debt was incorrtdso uto make pay interest and as the claim represents only mtemt on 

" " • ‘ m ' the mortgage, the whole claim most be disallow^ It 

* ■ u notnecessary for scaling down that the origloaldebt 

* - Itself mast be the subject matter ot the proceeding 

* • before (he Court The caecution of the promissory 

\UenBiU, /) ^ARA\ANAht^AMI NaIDU » RAM note for Ibe interest due on the nrortgage does not 

M4N1CKAM PIULAl 51 li W 237* ainoaot to payment 0/ interest on the debt and a fresh 

1919 M W K £65»AJR 16401dad 4J8* advance ofthe sum as principal under the promissoiy 
(I940)1U£>J 22s note iWadrwertk end Palamah Saitn^ //) 

* ■ » Sb 8 and \^—Comtr<imtu dterte-^S attHg 

ilvmn~/f tan it ttaled deu n an SaiiJ »f erigtnat printi ' ' ' 

pa} amount atrineuratef pye eettlingtiatiltlf " 

here it can be shoan that the liability aodec acorn 
promise decree Is in renewal of a pre existing ) ability to 
the same creditor, the debt must ^ scaled down on Ibe 
basis of the principal amount originally advanced tog* 

(her with the amount of any eubseqeent advances 1-— 10— J912 

(n’adtworIM and /‘atantah Satin //) VenKaT A promissory note dated 23— 1—1924 was endorsed 
A'lihlALv RamaSWasii Av\aR 62EW 607" over to Ibe plalntlS on 26— 1—1933 The plaintiff sued 
1940 MWK 1081 -(lOlO) SMI. J 686 opon it and got a decree both against ibe original pro* 


8 8 (1) and ( 4 )-Ce"r/r«rrr« and ttape^ mf»r and the eodoner The latter applied nnder Ss 

' Rtfund''~Mtan,nraf^Affr«pr,ati«iii mad*atttr\tf »'v<» 19of Madtas Act IV of J938, to acaledown the 
Ottektr I9i7-^// tan ii rtpp/n/d ***V**> . v . » i . 

Appropriations made after Ist October 1937, and 
before the Act cane into force towards interest doe 
tiefore that date can be reopened and teadiusted first * 

towards the costs, then towards interest due from 1st 

Octobefi 1937, and next towards the principal The ' 

word ‘ refund ’in S 8(4) means only repaymeols In ' * 


— — Ss. 8 ftOd 9—Dtht Inturrtd ttfcrt Ut Otdaftr. 
1932— Aar/ an and Jitrtt afttr hi Ottoitft 1932—Staf 
tng douin^Siarttng foint-x-Oatt ef dnnt ardaUef 
itU 

Vfherv there is a debt incurred before 1st October 
1933 which has ripened Into a decree after Isl October 
1932 ihe scaling down snust be governed by S Sand 
not by S 9 When the decree merely enforces (he pay 
ment of a pre existing debt beating interest, that pre 
exisiiog debt must be regarded as the liability 
which will govern the tectioo to be epphed (If'owe* 
vortk and Patantcli Satin. //) RAStaSCSHAtrAr 
KUTUMBA RAO lEB (1940) Mad 943* 

62 EW 133*1940M3VK 770- 
A.T.R. 1940 Mad 793*a9t0) 2MJ. J 235 
— -Ss 8 (3) and \2~Ml tealtd doom— Daft from 
mhek inltrttlit to run 

Readings 8 of Madras Act IV of 1933 as a whole, 
the date meniiontd in sobS (1) la tkedatewpio 
which all debts falling under that section haretobe 
scaled down, and the balance due alter scaling down 
should carry In'erest from 1—10—1937, at the rate 
rrentionect in 5 12 (l! ad/tnrtk and Pafania/t Saidrt 

//) sevucAN CHcrriAR t> RAW^awATnA 
MUDAUAR. 62EW. TSS-IOIOWWN 322S- 
(1940) SM-EJ 870 
— S* 8 a&d 9—^Afoftg3gr af VtV^-’Prtminarp 
not! m 1937 fan duf mdir Ptfrt^tr—Dttnt 

in tutt an pramlttoft natr-'^ta/iHg / . w ■ ■ * Praetd mn — 
Dth~2l mtarrtd Ufert eraltrr 1932 


8 8 Exp) — Applicability and constractron— 
Renewal or inclusion in fresh document— If to be by the 
tame debtor, Ee 1939 Dig, CcI 793 Ras<ASWA 4I1 
CHErJUR.//»re 183 EO 722-12EM 667- 
AXE 1910 Mad. 63. 

■ S 8, "^XpIr^AppiitaMilf—Dtll inturrtd if 

mtmitra/fmnf //mdn gami/j far fami/g—^ftHtieti 
af frnh datammi 4y anelktr mtntitr tf family— if 
muwl at prri-icNi diit 

Where a member ol a Joint Ifinda family executeaa 
fresh document for a pre-exisimg liability hnding on the 
fam)ly,batItiCTirred on Its behalf by another member, 
turbprevioasd bt can be regarded as renewed of 
Included In a fresh docomerit wiihin ibemeanlng of S 8, 
Explanation, of the Madras Act IV of 1938 as the 
deMoT io each case is the tame person, namely, the Joint 
family under the explanation to S 8, it is not necesrary 
(bat the parties to Ibe first debt and the aecood debt 
most be absolutely identical (/fW/9K*/-f and PaUmalt 
S»An,f/) DORAISA^VU ODAYaRr VttRA<AU( 
rAOATaCHI 63XW 682-J910KWJ1 1042- 
(1940)2 U.XJ 651 
— — S 8 Erpi — Afthtthhlr-^SaU af 

immetaift frtftrlf and mar/gagi ff tmd/eta marfgi, 
gttaf tfmdar at part af tamt Irenjjtlnn— Vrrtga 
if rtnmaJ rf or tntUatm tf ptf rutting haNtii 
lYberemsale of Iniir.orable prepeny Itia 
uttrioe to a fresh tnottpaee erece'ed by the 
Vhecrigisa) tnortgagee who haj a nortga 
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MADE&B AGEIO . EELIEr ACT ( 1938 ), S 8 j MAPEAS AOEIO . EELlEr ACT ( 1038 ). 3 8 . 
vendor, but in point of fact, they are both part of a i Wbere the debt for which a purchaser of mortgaged 
single transaction ^rned through on the same day, and | property u liable is essentially the same debt as the debt 


vendor's mortgage and that on that ground 

has been renewed or included in a fresh < . 

the execution of bis own mortgage The vendee cannot have the delA scaled down on the* basis that the mort 

therefore claim under the explanation to S 8 of the gage debt for which he has become liable is itself a 

Madras Act IV of 1938, to treat his mortgage as a renesralof an earlier debt in favour of the same credi* 

renewal of his vendor’s morteage which he basdis tor {}Vadmorth and Patantah Sastri, JJ ) Ven- 

charged {yVadruiorth and Patan)ait Sastrt, JJ ) KaTAMMAL v RAXrASWASll AvyAB 

SESHANNAf ■ ■ N 1081=52LW 607 = 

• (1940)2MLJ 686 


• -8 8 

trtdttor' — Rtr 
If Iff bt by tden 

btn of tomt Hindu /amtiy—Rinewai by frtth documint 
ixtcuted by anetkir mtmber—‘E/fitl of. 

Under the Explanation to S 8 of the Madras Agi» ' 
Cttlturists' Relief Act, the renewal of a debt or its inclu* 
sion in a fresh document must be by the same debtor, 
when a member of a joint Hindu, family esecnies a i 
fresh document for a pre exisung liability 
the family but incurred on Us behalf by anot 
ber, Such previous debt can be regarded as r* 
included in a fresh document within the mea 

Ffnllxfl <Nn «n C » - • a » I . - a .• ♦••a 


, dilor—PtrioH bineficialh 

—Mertgage in fatoui' of 
nett in favour of ton 
'erett due on mortgage — 
Decree m favour of C on promutory note-^Credtloft if 
tame— Procedure for tcaltng down 

For the interest due on a mortgage of 1926 executed 
in favour of A, a promissory note was executed by the 
debtor m favour of .4'/ son J2— 4— 1932 The 


(1910)2 AUiJ. 786 favour of tom m diteharge of decree — Iftnfavouref 
sam‘creditor~Rtgkt to apply for ecalingdown on bam 
— — —8 8, Expl —CoHitruclion—' Renneed or melud of promtuory not*— Pica tAat mother watbtnamidar for 
td in 0 freth documint'— Meaning of—Dett due by A $ms—Ifoptn 

dittharged on debt diu by B U tame eredUcr being p^tiUoner executed a mortgage in favour of two sons 
eubililuted — If reneiral or ineluiton Ol.y(aiady) One of the hems of consideration for 

TJia lerm ' renewed or Incladelin a fresh document • i.j.l.. i j 



prrfrrl 

AtHU 

PeHno. 
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I.CA0BA8 AGBIO. BELIEF AOT (1938). 8 8. 

- S. 8, Ezpl.— “Same creditor" — Renewal to 
assignee from creditor— If renewal to same creditor. ** • 
Madras Agriculturists' relief act, ss. 3 • 
AND 8, (ig40)2M.L J. E 

■S 8, Expl -~Sc«ft — Precedure— Court — If 
Ieoh only ai one reneaal or tan go behind eatk tattettv* 
rtntwat. 

It IS not correct to hold that in scaling down a debt 
under S. 8 of Madras Act IV of 19J8. the Coart most 
have regard only to the principal sam advanced under 
the debt immediately preceding that which forms the 


MADBA8 AGBIO. BELIEF ACT (19S8),S 10. 

Where the original debt was not one doe from an 


S.3 of the .Act, if S, 9 have any application In 
other words both the prior debt and the debt sned on 
must be debts dee from an agncnltarist. {JVadiwortk 
and Pataniati Sa$tn, //.) KRISHNASWAMI AIVAR 
o.NaGALINCA MUDALIAR. B2LW.140 = 

1010M.WN.722=AI.B 1910 Mad. 836= 


ed for arrears of rent is a decree for a debt and not for j 
rent. The dec r ee does not fall under S. l5 of hfadrus 1 
Act IV of 1938, but under Ss. 9 and 19 (iVWrawrfi ' 
and Patanioit Saxtn, JJ,') RaMADAS Reddiakw, 
MUNVSWAttl REDDIAR. 62IfcW.7S5- 

1910 M.WJf.nB5-(1910)2aLLJ.825.: 

3. 6 ■“Alftieabilily — Smt on rfoeaed debt—Peme - 1 
teat byagntuiturirt — Prior debt not due by agrieid-l 
tnottf—Z^igit to beneft of S.9. 


reqaire the Coort to trace the debt back throogh varioas 
renewsb to the principal sam or soms ori^nally advu- 
,ced and sale U dosm cnder S.&01S.9 as the case 
I nay be. ^lyadeneorth and Patamait Satfri. JJ^ 
CHIDAMEARAM AITAR r. MAMCKAVASSCAU FlLLAL 
S2 LW. 201= 1910 M W K. 800= 
AXB. m0Uail.796-(1910)2U.X.J 232 
• ' 8- 10 (2) (Xb—AttdifohtUty — Veufruetuary 

morlgagt nntiout etiyuUtiou foranytn*erett—Leaie 
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MADRAS AGEIO. Belief ACT (1938),S.8. jMADBASAOBIO.BBIJErAOr(19SS>.S 8. 
vendor, b« in point of fact, they are both part of a ! Where the debt lor which a parchaser of moHgaged 
single transaction earned through on the same day, and I property is liable is essentially the same debt as the debt 
irK„.«/x. — . — •. f*. »s*. ,j„»l 


e hie I renerral. and (hat the principal must be the principal 


the execution of his own mortgage. T 
therefore claim nnder the explanat. 
Madras Act IV of 1938, to treat 
renewal of his vendor’s mortgage, w 
charged. iJiVadruiarlh and Patanjru 
SESHANNap " 


C 


, dtter—Perten ientfictally 

“■ S- 8, —Mertgazt favour ef 

trtditer" — Ren favour of ton 

Jf to le h tden ’trill Jut on mortgaze— 

btr ef tetnt Hitmu /u n^y—iuntwai ty fresh doeument I Decree in favour of B ett promt story note— Creditors if 
exteufed if another member^Effeet ef, I tatne— Procedure for seelinz doom 

^ • I I For the interest due on a nortgaee of 1926 executed 


sane person, namely, the joint family ("per< 


(1940} 2 MJi« 

- 8 8. Expl —Coftslruelton—“Renraed er 

id in a fresh document" — Mtanfnz of— Debt da 
dhebarted on debt due by B to tame creditor 


iRAOARAJAM PlLLAl V. KRISHNA- 
62 L.W 695** 
M.WN. 1067«(1940)2M.LJ 664. 
1 —"iamt trediter”— Promissory note 
er—Suit on and decree— hforiptte «« 


' 1910 M.W N. 1007-(1940) 2 ?I L J~617. 
“B. 8. Exfl—Afortzaze—PareJiattr ef mertznztd \ 
peepers f— Failure le pay—Suit— Compromise d/erte— i 
Attheollon for teahmf detmt—PatiS of teafiaf d o tOH " - j 
Keuemal—Cemfromlir—lf renewal of oelzinat debt. I 


renewal of the promissory note debt, and that It was not 
open to the fudgment debtor to raise such a contention 
for the purpose of (be Act. {fl'aJtvioeth and Palaniali 
Sattri.JJ^ RaOUPatiii Aivar t>. Kfisiimasia* 
CHARIAR. 62 L.W. 673-1910 M W N. 1142- 
(J9iO)2ML.J.76C 
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MADRAS AQSIO BSLIET ACT (1988). 8 8 | 

- ■ -S 8, Expl —* Same creditor’ — Reneiral to, 

assignee from creditor— If reneiral to same creditor Set . 
Madras agriculturists* Relief act. Ss 3 (») 
AND 8 (1910) 8 M L J 553 

- ^— S 8 Cx|)l tan 

ttek anty ct one rtnraal er can go behind eaeh tuttent/a I 
rennaal ' 

It is not correct to bold that in scaling davn a detrf I 


8 U— Applicat>ilily-»ff confined to liabilities 

under contracts Set 1939 Dig Co) 793 MOTTAi 
MCERAO CHINNA StUlK ARDULKADIR kOtVTHKR 
18610 214<-12BM €03 
' - 3a 9 and \2~Afflieaiiliiy~Afortgage tu 1920 


2IADBA8ACBI0. BELIEF ACT (1988), 8 10 
Where Ibe original debt iras not one doe from an 
agricnltgrist, a debtor cannot call in aid S 9 of the 
Madras AgriculiBrista’ Relief Act on the ground that the 
debt (Bed on is In renewal ofa prior debt The prior 
debt also must fall wiihm the dehaihon of “debt" in 
S.3 of the Act, ifS 9 hare any application In 
other words both the prior debt and the debtsaedon 
mast be debts due from an agncaltanst fjl'etlivorih 
and Part— I'B.c-ti. ,c«vaM1 AIYAR 
• ' ■2LW.140» 

: ) Mad 8S6» 

■ ■ SMLJ 17A 

* • - • ■ , a tepe—Jmartst 

* ■ / reafened ar 

• ' reen-Xighl of 

* « • *. ted a proDote 

• • ■■ ■ In October of 

Ibe tame year they paid R* 100 towards the principal 
On I8tb November, 1935 interest was calculated opto 

' that date and paid off in foil and there was an endorse* 
meni to that edect on the promissory note In a tut in 
1936 for the balance of the principal and Interest from 


the origioal notes renewed In the mortgage, that the pay | 
nientt actoally appropriated before 1—10—1937 would I 


Ibe pnncipal remaluin 
laid down In S 12 from 
costs should be scaled 
Act. r.e, at 5 per cent p' 
and at the decree rate < 
xoorth and Palenitli Sa 
TALA KaVAMM DORA 
1910 MW 31 


- — — Sg 9, 15 and 
ntSt tor arrears a f rent 
rent or for deil—Sratin • 


■ ■■ - 8 9 —/tyf/ieabihty—Siai an rtneatd drbt—Xeme^ 

•cvtbyagrtenltiertif-npriar debt •*/ doe by agrfeal 

ta beneftafS 9 


. : s 1 . •. •- 

58LW 815-AJ.B 1910 MsA 807- 
(1910) ZliJeJ 1B5< 

n y— /jflr rrwrtwif ttveral 

Irate baei to prlnetfat arigt- 
e ng dnea—if hmiltd ta one 

m • m * J.ror.\£ the Madras 

• • • 0 that section 

, debt Is traced 

. ly advanced 

he proviso to 

. . Ibe process of 

IS • j past of the 

■ 1 • I be a renewal 

■ ■ ■ I to be a debt 

• s I down accord 

■ ■ • ral In part or 

■ , i • comes ioCo 

a ■ the mode of 

• ■ , s ■ ■ Tie object 

» • *. • — .L , n is plainly to 

• s I roagb rarloas 

m I s s IsaDy advan 

■ II • •I'asthe cave 

IS . e- - y/) 

• , >1 CAM PlUAX. 

• . ■ WK 80C 

A*UL xoluAUd. 

8. 10 (2) Ciy^fffieaiiOty 

martgagt oith/nt stifnUtiam 



844 


843 


THE YEARLY DIGEST, 1940 


UADSAS AGBIO BSLI£F ACT (1933>, S 10. 

ta miytgitcr , 


MADBAS AOBIO. BSLIBF act (1938), S 10. 
(endtUen of faymtnt of awam/ by tbe mortgagors for Jgnds parchasfrd by then from 

lere was sabsecjaently a partition 
ors. and afterwards by consent oI 
debt was split np with the resalt 
, gage was given for R«. 2, SCO, 

* ■' _ iftgagori under that 

.2 1-1935. Under this 

■ , were not the lands 

■ • • 1914, bat some of 

aiiiiaai purapao of a certain quantity of paddy. Ihe | tbe ance»tra{ properties of the mortgagor. A deaee 


ment as Vent or interest, 
under Afadras Act IV of 19 
scaled down, contending t^-* 
ed In substance to a simp 
Invoked tbe exception 
bar of the app/ication. 

//rW, that the tnortgage 
be construed as a simple tnoi 
Was (ncQQipetent as thee: 
Gbntatned »ti S lO (3) (0 c 
documents must in a case of 
part of (be same (ransactioi 
each according to its terms, 
reading the (VO together. s{ 
different in character and ir 
^afamati Satin, JJ ) Ab! 
MaWA PaTTAR. 

19iOMV7M llli 


(1910) 2 M I< J 760 I vendee evecutes a promiuery note to the vendor for tl« 
10 (2) {,\S^APpUcabilitr^M«rifagthftifidet\wt’^\^ purchase money and the jnstroment 


cabllity— Vendor of mort 
to discharge mortgage 
favour of mortgsgee— If 
— Applicailon for scaling 


KauaswaMI NAlt-AlW.. uiltvt 

WlO WWN.lllS-UaiO)®!!!*! ttJ. 

— 3. JO (2) (U)^d,*fr,eaStltir— ft' 

iffild fiMr'ftatt Mfnty^Stitiyrttitl nt'tgtf/ fj' fJrf 


to JC^trrfiiltrtd talt-dt/d tSitUltJ tf t Itdtr ft fat^H' 
tf V—Y ttfTMtiHe a mongift nixi day In favour of X 

toefvtrtu amount dat OH lit premimry 
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MADRAS AGRIO RELIEF AOX (1S38\ 8. 10 
Illy tstludtd by S lO (2) {») of Atb IV tf 

1938 

A «ak deed in respect o{ land nas executed In favour 
of X who pud the price to the vendor But before 
the registration of the sate deed X entered into an 
agreement to have the land conveyed by the vendor to Y 
direct Accordingly Y paid some cash and executed a 
promissory r v n~ ijji» rv 

was duly re ■ • ■ 

mortgage in 

the promts* ■ ■ ■ ■ 

application i 
ground that 
(i;) of Act I 

J/tld. X 

no interest v ■ • 

with the ve 

though the • • 

obligation d 
tn X, whoca 

‘he amount due from Y will not carry any charge Mich as 
Is provided lor in b 55 (4) of the Transfer of Property 
Act 71MLJ 347=59 Mad 9l0 aud 52 M L.J 
346 SO M r'*‘ i-v„ I V. - .w.../... 

IS not exclude 
operation of 

wofib and f • 

■VENKATAYY 

-8 10 lAj (lil)—Afpiitaiiutya/ia temtruttton— 

l.tahtUty'^, mtaning ef'^lf <9fifiHtd to UaSiUty to pay 
primary raft of inlirttl—JnUriil payalit on dtfauH 
nnitrdt fault tlautt in bond— If to bo taPtninto 
atftiint 

The word ‘ liability" 10 S. 10 (2) (in) of the Madras 
Agricoliurists' Relief Act cannot be construed as refer 
ring only to a liability incurred by a borrower who is 
guilty of no act of default The liability must mean 
whatever liability may fasten upon the borrower under 
the terms of Che bond or contract It cannot be held 
therefore that the clause deals only with the primary 
rate of interest charged and that it cannot apply to any 
rate which Is chargeable In case of default In respect 
of a mortgage loan under mortgage bond executed in 
favour of a NIdhi m February 1927, the interest 
stipulated for in the first Instance was only 6} pet cent 
But It was payable at the end of every month and If 
there was default in the payment of Interest or subectip 
nans la Sidhi Inrthar Interest was cAergeaWoow 
both the Interest and the amount due for subraiptions 
The principal amount borrowed In 1927 was Rs 1500 


interest imposed under the contract for . ; 

ment of Interest and subs riptlons T ■ - 
merit worked Out at more than 9 per ■ • • 

primary rate wa4 only 6} per cent In an application 
for scaling down, 

///W.thatS 10(2) (ill) ctjuld not apply ns the 
interest worked oat at more than 9 p»r cent and that 
the debtor wa* entitled to have the debt scaled down 
under S 8 of the Act. and could make an application 
under •' 23 AATiere money was borrowed and a larger 
sum was to be repaid, the excess over the prlndpal 
must be treated as interest (A'lwr. /) SRtMTASA 
CHARttRr CONJREVAR-tM Il0DCS0^P^r DRARUA 
RAKSHAKA NlOHl, LTt) 62 L.W 4S3- 

1910MWJJ tl93-AIJB 1910Mad.BS7- 
(1910) sFLXiJ rrs 


MADRAS AORIO REXJET ACT (1933), 8 14i 

Ss 11 aad Applicability — Crmpromtse 
dotroe prevtJmg for payment of grots sum m full 
tatstfaetsen of suit (latm and eoilt— Court's fewer to 
reopen and scale dawn—Alloeation of costs 

its 11 and 19 of the Madras Act IV of 1938 are ap 
plicable only to cases where any specific sum is 
decreed as costs Where parties enter into a compro 



— ' ' Sg 11 aod 19— Decree— Costs— -/nterest on 
tostt—loahlily to be scaled down 

When there is a decree for costs which forms part of 
■* «. , « j , fer S 19, Madras 

decree relating to 
the process laid 
ere Is nothing In 
g down operation 
PotansaU Sastrt, 

//■' PaLANI GOWdsN V WVTHUSWAMI GOUNDAN 
62 LW 638 -1910 MW JT 1128 = 
{2910)2 ML J 707 

■ S W—Scope— Costs of execution—Right to 
recover 

S 11 of the Madras Agricallunsis’ Relief Act, like 
S 19. relates only lo costs as dented and does not 
cover costs of execution. tiVadriBorth and Patarnoh 
Sastrt,//) VE.VRATAMMALt> RAUASWAMI AyYAR 
1940M.WJI 1081-62LW.607- 
(1910)2MJ..d CSS 

— 8 12— Interest on debt scaled down — Dale from 
which it should be calculated Set MADRAS ACRiCUL 
TURms' R elief Act, SS 9A^Dl^ 

(1910)SMLJ 186 

— ^8 H— Applicability and scope— Family debt— 
Ltoiiltty of agricmllunil anJ non-agnculsurnC 
memiere—Aieer’ainmrnt—Fami’y Property — Jf to be 
spUt up 

ff a debt fs a farmer debt, ft must be a family debt 
with regard to every member of the family, and the 
members are personally liable for Ibeir propoitionate 

■ »«v. j.*.. I- • v,». . . personally 

• ■ I* . . ■ & 14 of the 

ot Inapplicable 
"in afamilythere 

■ • . • • • ■ ■■ • ilcnltuilsts the 

• • , • ■ ■ - V debt while the 

a ■ ■ . ■ ' ■ 1 a' ■ wn debt. It Is 

not Dccessary that the family property should he rptii 
up Into Indiridua) shares and each Indiridaal share be 
made bable only for [ts own share of the family delx 
t^PPormlt J1 JACAKNATIIA AlYAhCAR V SUPPIAH 
ChETTIAR 1910 M.WJ7 T54~ 

621,.-W 219-AJ3, 2910 Mad. 797= 
(19f0> 2M.1.Y in. 

8. It (b)-%yrc/ e— Decree agotast agrieullmrii* 

ami mom ogAemlturiiS—LUU’ity tf formtr—tf eifesois 
to mslAt dterte at a oieJ denm 
la the case of n decree sgimst sa agtics 
non agTlcut‘snsl, the Loert cannot direct the 
pay the fall snouat of th> de cr ee at scal'd 
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MADBAS AGBia SSLIEF ACT (1836). 8 1&. 

S 14 (i) of Madras Act IV of 1938. tlie liatjihij o( 
the agTicoltariit defendant extends onl; to his pro 
portlonal share in the decree % bich must Ik scaled down 
in his favonr, {IVadta/ffrik, /) Sl7ARAUA\Y/^ v 
SREERAMAJYA S2LW 479(1)= 

riciin\ o M T 


An alienee of the whole of ha 
in a portion of bis bolding is a 
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MADBAS AOBIO. RELIEF ACT (1938), S 15 
The retitionship between a major tnamdar and a 
nuQor inamdar cannot be held to be that of landlord 
I and tenant, and the minor inamdar is not a person 
' tinder a liability to pay any rent to a major inamdar 
Where the major inamdar obtains a decree against the 
f jn the CiTil Court in respect of water 
etc , alleged to have been paid by the 
Gofemment on behalf of (he latter, 5 l5 
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kanotndar includes the land revenue which he has nn 
dertaken in the kanom deed to pay on behalf of the * 
j cnm i {IVaismerth and patanieli Saslrt, JJ) 
ITTEERI NaMBUDJBI » SANKCNNI KAIR 

no T W T-ra<*n V? 3^ 


P>orteagre~Letter rteoptised as landholder— Mortg^ 

■ interest in cer- 
• Estates Land 

• • •t.cn'h. He 

", d as land- 

■ ••cnted two 

• )iety of the 

• ryoti lands 

respect of 
obtained 
er " The- 
I ' e Madras 


■ ~S 19 — ApflKitbilttY—Atiignie from original I 
l/fste—Arrean of rflU due for period lefore attignment I 
— 1 f ' rent pa^dVe" hy the atttgnee — Rtg^t ofMlertof 
ofPty for Wiping out by depem 


gnilion of the 
r as the owner 
"landholder'* 
d Act, and in 
'Qltansts Relief 
conferred by 
<i«d fatan/ah 
V GoPALA-* 

9 L W SSS- 
2ML.J 883 > 

■ '■ 3 16 —Appl'tatiiily — Panayam porappad fay 

able by umfruifuary mortgagee to mortgagor after 
appropriating inlerett on mortgage nmeitnt and pay 


not cease to be rent when he pays It met' 

19 neier r«rsenally liable topa 7 it An 
be in no worse position than the orijiina ' 
can therefore take advantage of S 
(A'lWf./) CHEXBU » CHATUU NAM • 

1910 MWJT 0S5-f I • 

(19lO)^ri.l/J. i«l 
■~8 16— ApplicalIlity--"LTabI« (0 pay tent — 
Kanoro held by tarwsrd atloired on partition to tavarhe— 
KIght of latter to apply for wiping off arrears of isicba 
waram Y«hJADRAS ACRlCULTlfRlSTS* RELIEF ACT. 
bS.3(II),rRO\lSODAVD 15 _ 

(1910)2MLJ 788 

~S 15 and E 0 {xy-ApHUaUhty ’ ’ 

runer mamdart—iVottr eeit, land eeit. 
fermtr it Gofernment on btialf of minor 


• • 8 16— Applicablity — rrouiisseryiiote for arrears 

of rent— S — . * ^ , 

two years* ■ • 

Madras 

AND19 

■ ■ -B 16 — Arreire ol rent lot tailn Prior to 
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MASEAS AOBIC BELIEF ACT (103S). S 15 j MAOBAS AGBI0 BELIEF ACT (1938), S 19. ( 
Under S. l5 of Act IV of 1938 nnl; arrears of rent ) that the natare oi an apphcatfon tinder 5.19 

payable to a ;entnioi ' ' ....... . . 


rent (iradnvortk and Palatiialt SsUn, JJ ) I “ ' - S \^--Appltcabiltty~~Su>t diimisied ttftr* Act 
AHMAD LOVAt APPU 62 L W Bl9 ^ ] ^AppetiJ-^Xcverta/ a/tA decree after Act~-AppltcaUon 

' Keliel Act has no 

tndepet • Ibe Act came Into 

or cent ■ passed was before 

NARAStUfiA Na^aMM Var" - ir - t..... Mhe A« wucte a suit Has tiwuiisied before the Act 

N'AIUU GaRU 

.1^5 \^—Appeal‘~Order 

pner ta tie HCto rules— Compettr , 

Orders onder S J9 of the , 

Kelief Aet cannot be deemed t • ■ a 

C P aCode, e»en when eaecution ... 

An application ender S 19 has to be made to the Coorl | g l^^CeHslruct.eH and teepe—Debt npentne 

which pa sed the decree and not to the e*ecntlne<^ft [inladecreeafter Acl—/f debt hable te be scaled dnsn 

tn any , , 

will lie . . 

distnisset . 

rules pr 

1939 t 

^rAHOM 


of rent—SoU on— Decree— Seating down— Procedure— .!«. g, 19 and 20— 0 ^ tadpnent-^ebter tuA 

If decre- for rent or for debt See Madras AGRICUL- befareextirj efthe sratfdats timea/lmrd tender S 29 
TGRiSTS RCLtCF AGT, SS 9, 15 AND 19 t far appiytng fer icetlingdatBn— Legal representaUVe— 

(1910)2hIL7 entsHed t* pie a frtth appheeUen fer ttapunder 

— —” 8 \9—ApplieaiilitY — Ptuene mertgagee »«•].?. 70—Preeedure. 

pleaded in ewt an firtl PUrtgage— Right {a apply — Snb ( A lodgment debtor against whom a decree w»s being 


~^‘^^^\^^App!teatitn under, taafpellate Canrt-^/f' Retrttar tnihe tHtr/reuef ef the indgmmt dettar— 
arigiH^ utalter—^sttl Preetdure Cade {V a/KOS), IFAetler juigntfutAtiter, 

<? 7, fP.lO— • •“ >"■' ‘ *• ’'•'ftheAct 

An application trder &.l9cfAct IV of 193S deUor a* 

scaling dewp a decree parsed by an appeDate Coart v ■ Code 

dismisjed on the gtocad that the appKcaHen oeg'-t " 1 . i« < 

have been prc^ted to the Coqrt of first lB*taj>ee ■ a ■ • 

reslsio", * *l*^Ro*- caceof be a Jadgmeat-debtoe and 


y. D 1940-31 
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MADRAS AGSIO. EELICr ACT (1938), S. 19. 

scaling down of the decree debt as against him. 13 


' ■ — ' Ba 19 and 20 — Jnn«diction—Moitgagc decree 
for sale— Erecotion — Sale by Beibampore Snb-Coofi— 
Application by jodgment debtor cnder J9and 20 
before confiimatlon — Subsequent " ' 

as separate Province — Mortgage 
■within juri«diction of Chieacole Sal 
by judgment-debtor to latter C - . 

Jurisdiction of Serhampore Court— Notification of 
^Sovernor-Ceneral of 1—4 — ^1936 — Fffect of — C. P 
Code, O 47 i'/e 1939 Dig , Cot W! 
t RaMAMURTHJ ■ * ti 

iseic ■ * 

— — S \9~/urii<iieiigu~Su 

anetker Court~^Dtcrtt tn~Ap, ■ *,* 

to aPptVate Ceart ti icale doion ■ 

ptUftty. 

A Court hearing an appeal fit 
wherein the plaintiS seeks to e 
decree of another Conn has no 


MADBAS AGEIC. RBLIEr ACT (1938), S. 20. 

and JCi’tihtaswami Atyorga', /) CHIDAMBARAM 


• —'S fS—Procediii'e—LiaiiUfy ereaUd for firs! 
time bf apfellite dtsrte—ApplKoUon for tcolff 
making afpltca(ion-~ 


■clared in the appellate 


‘ tave the matter decidetl 

* ■ nee of Such application 

• Court in US decree 

V « it, the proper prixe* 

■ to the appellate Coun 

, , , - j-— - ih the 

ivedt. 

... .1 • ■ . .WAM! 

• ; - •. I . «5- 

AJIU AUa buj-iivlw/- J.'47S 

. -SS 19 and %%—SaU m exeenltor of 

... ' detree^APPhioUon by \udemtnt deUor^nolifitattoi 

. . far beuedU under^ffeitu.ty to t>^ notititopuisne 

..... „l, of tnorts.Etci proptrliM 

16^/uritdieiiOH^Trtai Court— Pojxr «) after 1 m October, 1937. jt is not enough that the 
j..,p .r. .. - 'a"” •« f ‘he mortsaged^ proi*J^ 


“-■-■■"H Vi—Mortgagt detrte—Purthastr of eguitf of 
redemption at tale in ex'CuUon of nio/iiy decree— Kitkt 
to apply for icaling dtvm mortgage deeret 

The purchaser of the equity of redemption m morlga 
ged property at a sale m execution of a mnney decree 


. agricDiluMsi' VfiiiJiii 

e proviso to S, 23 notist 
ssary and if he is nO. 
impleaded and notice has gone only to the decree-holder 
aociion purchaser, the terms of ‘he P««‘» 
complied^ with. (.IVadi-north, /.) KUMARASftAMl 
REDDIARl' MUTHUCOPALSAICKBR 

62 1. W. 836 •» 1910 M.W W. 1257 * 
(1910)2AILJ. 913 

-8 20— Applicability — "Pebt'* — •’f5ebtor"-~ 

•• 1,4 •• -V iT-j. ■- --t titution of 

■ ■ y properti 

partition 

. 1939 Die. 


27lh October. 1939, pfovidf-d an appeiJ agstnsi the j 
order* BBiteT S. 10 1“ 


AIBJ9iOMa« B2S«(J910) 2 MDJ. 234 
■■ ■ I S Z0-Appllc.blll.,-It,n.l. 

////rf. the amend-d ru’es cannot have retiojpedlve I against In respect of liability enforcwble against fatnlh 
etteri *mJ do not R-rvern the prerenl case. (Zrer*. C./. I property— Right of son to spply under S 20 .S«193J 
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MADBAS AOBIO BSLISr AOT (1S38) S 20 


I MAD BOBSTAL SCHOOLS AOT (1926), 7 


Dig , Col 796 VaSANTHA RaO ^aHIB v NaraVAHA | session of the seven ilems sold to him alleging that the) 
SWAMI AYVar a IH 1910 Mad OS * were sold to him by her father as benamidar for him 

I . S 20— Constmction— Period of siity days — If j self It was found that I' was a benamidar purchaser, 
period of limitation— Expiry of period on holiday— | but on the ground that the petitioner did not prove that 
Application filed on reopening day of Cooit— If in he was a benamidar for herself the salt was dismissed 
time See 1939 D g , Col 796 KusiaRASWaMI PILLAI J Later, on 21 — 3 — 1937, K N eiecoted a release deed 
*" THIRUVENOADATHA IYENGAR I?'*'*’'' -- «■ l » .i . , . _ 

—3 20— Right to apply under— Puisn 

directed hy decree in fitat mortgagee's 'uit * . 

If debtor— Right of application under SI 

Dig , Col 796 VarayAnaci 

CHErnsR •..!***• 

■ 3 21 — Construction and • • • 

Hindu father in respect of fimil '* 

against property allotted to son . • ' . . ■ . . 

declared insolvent and dividend 

by son under S 20— Competenc . • . 

797 VA5ANTHA RAO SAHIB Si ...• 

AYYAR. *1 • I *• • 

S 21— -Srs/r uh7 ohttet < * ^ 

due bf another viko tt not intelre * * ■ ' 

ienriSt of tro/iifdotm 

The object of S 2l of the Agi • • ■ ‘ ' ' 

IS Clearly to prevent a double sea • 

of an individual If that debt I • ‘ ' 

the scaling do*n process of tl* * ’ ' 

dividends have been paid on th« * * , ' . 

down, It should not be subject te • ^ , 

at the instance of the same periot • * * ’i. • . i,» 'I ■ 

the benefit of one process of reduction iberelsnol .iJi *l«u^A.a-l» ii*a« «U ■ 

reason to refus* these ^ueGts to an entirely difTereni] „ . 

person who has not had the benefit of the insolvency ) 2 Z—ConstrueUen— /fetmthitaniiHd the tale 

law and who is an agricu • .... 

have his debts «cated down ‘ • • 5^*. ”'2 ’’T 

nor under the objects of the *• ■nlturlsts Relief Act, in 

the ex-lusion of the debts • .... os of the section, and 

tended to the tame debts « < • • * • . rduw any rw^primw 

who Is not an insolvent ' . * i 

NARAYANAf RAMAMMA * 

1940MWN 8S1-AIB •' • 

(19 " • ■ . ■ 

— — Sb 22 to ■ 

before Aft—Affheutien to eetaude unatr O i\ fl b-f, . . „ , „ 

C. P Code— Depot, I on dale eahen A t ,n foree— rTTr® » « t 

IVilhJrtroit bf decree holder in full lalttfaeetoet— _« , t ui (1910) 2 MX.? 709 

Sui,ei^ut apfl.eaUon for ecahng do^n-Compaenef extent, on of dtx^e More U 

Petitioner deposited the amount necessary under O ^r m7-^/f eon bereofened and ecaled doom 
OIV.R^.CP Code, \o art aav6e w»a\e*n4 the ^There Is no provbion In the Act empowenne the 

amount was withdrawn by the de-wholder In full ^ 

satisfaction Though the deposit was nude on the day 5^***”' ' 

when the Madras Act IV of 1938 came into force, an ^**'‘*'^**'* ■» wr „r,n 

application for scaling down was not made until long « ,«. ~ 62 li,W 887 ••(1940) 2 ILL J SIO 

after the decreewassailsfied 3 27— Crr/./frs/e bj heal b^ari—lf eonilu 

_^//rW.thatSs 22to23ofthe Madras Agr.colU.uU' c .v, Auteui, 


S 23— Order under— Revision See C P CODE, 

S IIS (1910) 2 MX7 709 

' — 8 Z%—Sale Held In execution of decree Mere It' 

Oteter Wil-^If eon be reopened aud traltd dome 
There Is no provbLon In the Act empowenng the 
Court to reopen a sale held under a decree before the )st 
October. J937 (ffW/wfl /) BaSaVAVYA i 
MamkyalaRaO 1940 MWK €91“ 

62 1..W S87-(1940)2M.L J 310 
S Z7—Crrlifietlt ly leeol b^ard—ff eenetu 

live 

»<x»r> «• Ik C 77K.r ihf Midral AfTtCultOrbU 


imHeoieJ m nut onwurtgue—Soleof oil fro»eri,etin SorW JSa 

oneU-R.ghi of donee to opplf to trt oe,Je eole-C 521..W 450 -(1940) 2 M W ft 

P Code S 2(10) MADRAS BOBSTAL SCHOOLS ACT fV 

AT, If executed a mor*gag* of e gbt Items of property 1926). S 7 (2 >— V 
in favour of the respondent on 6—3—1931 Ot — fi/go/r/y 

9—8—1931 be sold seven of th«e items tor.and Bef« the proceedinits are tubm, tel by a 
made a of the other hem to his daughter. |he peti ••vder S. 7 (l>o* the Madras 

tlemer. Tae latter ned 1’ in 1934 foe recovery of poi* ! A-t. a eounciljn has to b- r~ ordM 
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MAD DEBT CONCILIATION ACT (1936) S 4 MAD DT MUNICIPALITIES ACT (1920), S 61. 


S 

m €■ 
resj 

ment of which application has been made, cannot be i 193( 
proceeded with until the board has dismissed the apjdi 1 
cation (193S)2MLJ 1032, Rel on (^Abdur Hahmau | 



than fifty ptr eent of Ike diits—Pretedure 

T.1.J / 


(JVadsworlh /) SURVA RaO V BOLLEMM/t 
1940MWN 862=62LW 367= 
AIB mCMad 899=a940)2ML J 333. 
^ • — Successive ap- 

decree on basis 
rent defendants 
See 1939 Dig , 

A IE 1940 Mad 31^ 


■ ■ B 4 {D^lHsalunt deHcr- 

Debt CcneiltaliffM Board— Jurnd 
enttrlaw 



and re 

>a Board 
Madras 
S 2S o( 
oUcation 
g apph- 
ill come 
obliged, 


Insolvency Court baa not ^ven 

position Is the sameathether the app 

the Debt Conciliation Board by the insolvent or uyai 

creditor An insolvency takes away the lotisdidion ofl 

the Debt Conciliation Board {Leaeh C J and I 

Krishnasuann Ayyangar, J") DaSARADHARASIA | 


AIB 1940*1^84 791=(19io)2MLJ 283 
- 3 ZSStay of exeei/tiM in nifiett of eame debt 

— ff can be granted mart than onee—APPlteetten for 


- 

• O 21 

A Wl/ytuagmini ui ui lu j l aiiai to > ti a' pro- 
tttdtHg tn retpeet of the d'bt" « hith eon It etayrd under 
S -iS of Mad rat Act X/oflW 


I similar provision in o y ^wi en an uppiiiwitiun i >1 i-uii- 
' t t- J — I _ the merits) Is conclnsive 

t be ordered more than 
he same debt (1939)2 
•• * . Natesa aivar V Sin- 

. . 52LW 839- 

• , ■ S' =(1940)8ML J 023 

MADRAS DIBTBIOT MUNICIPALITIES ACT 
(VOF 1920) a 61 {X)—ConitruetioH—Drain an 
pnpat* properly but alongtidt Pubht tt reel— If vtilt in 
Jllunieipatify— Power of falter tn retpeet of private 
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JIAD DT. MlTN’ICrpALITIES ACT (1020), S. 68. 
pose of draining the private properly u not one tbal rests 
\n the \tonic»pjl Council ander b fl) Tberelsno 
proiMoo in the Act for vesting private drams in 
Municipal Covncil, and although the 
Counal has the iig,ht to in'ist that it aha 
in proper repair and order, it has no pow 
pose any burden on the owner of the priv 
escept in circum^Canees coming under S I' 

Act \Liach C J and Kriihiiaiu-ami Aty 


MAO ESTATES LAND ACT (1008), S. S. 
iroitld be a different matter if all the contracts for the 
supply of goods are made at (he head o&ce and goods 
Here merely delivered at the place through an agent. 


- ■ -S €8 (2V^Constniction— Contract of value ex* 
ceedirg Rs l.OOO— banction of Municipal CoaDai*.~ 
Seceasitj for before contract IS enter • -■* 

conditions ol contract— If to be bri 
Council J/r 1939 Dig CoJ 800 ■ ■ • • 

pAiiTY t Ai-AoiRiSAiti naidu ; * r 

——8s 81 and 83 (1) (a)— /V«vr 
heutttf I3fiaitkaHam-^\\'ktn tiimtl {rem preftrly~ 
raar— /Varr ktutt uttd far tupflytng tltttnaty ta tAapt 
and iotth and titlding(rcftt—&fttt 

A power bouse was erected by the ralam JDevastha 
natd on the IMI Thepone *■ r ~ — • 

only tolrgbt up the III]] aed . • 

cenaiD shops and a hotel in 
vieldtng a profit. 2t was co • 


1 —Att^tcauett af, 

Ihe plaintiff applied to the Madura MunlcipaUty fot 

^ r- — -j. ^ . L , . 

... ' ed the 

. . • * " issued 

a ■ mitding 

• ' Madras 

I District Municipalities Act as no Inrence had been 
obtained On plaintiff'* refotal loacrept the nonce, 
the tnuldmg was decnclis&ed by the special officer. The 
plaintiff sued the tfunicipiUty for damage*. 

I /fr//, that S. 2l6ol tbe Act applied to the ewsea* 

' on of a huiM'"? a* w*'' *• 


not be used for the purpose But to claim eaetnpiion | 


JuL As 3^1. 

-Sb. SS (1) nod 04 A—Tra'-Mrung »r (arryimg 

art tu:imtr~M(aaiiie af-^Ft^tan «lUny pradi s* « 
flart — 1! <arnts an iannett Utri, 

A p'rsoii who sells goods In a particular place Rest 
be deemed l<3 be earning on business In that pla(% 
within the meaningofS. 93 (IJof the Madras District; 


alter the character of hii transactions. The facttbat: 
hi* agent St the place Is retjaired to pay Into the] 
irea«arjr at the close of a day'* b«*ire», the pteorys 
which fe has reaired for the goods sold that day has oo 
beating on the gBe«ii£>o. Nor doe* it male any differ-, 
ence that accounts are hept at the beaJoffrt titn 
Kll* go^s In a panicBlar place, be Is carryfegow 
bodnesi at that place within the ireanlrg of S.W. It 


‘ tbe comcnenca 
of S 2J6, and 
’ . ■. 'd becaossS. 2t6 

, . » V V 'done when theta 

• • ' ’ . , bed la 

* * ■ • pulling 

• • ■ re set 

r*' » r , • *,• ' *, .ndthe 

• • • • . . • t/fuA, 

• ' * ■ ■ • AR 

■ • 010- 

. I .■■'■..•1032 

838— Jjcope— If excluded by J> 2t6inxbe 
W- »,* mn g.,! '^“Ipfeled befotC 

CAS District 
M L7. 1032. 

• • • ■ \TION ACT 

—Payment by 

. She 1939 Dg., 

' • A THAWCAL 

■ OlMad 60- 

■- 12 EM. 770, 

AIADuAo i-ul AiA.li LAND AOX' liOT 1908), 8a. 
ff (6). 8 UO 0— Applicability— Past seiilement of grant 
of— tinder tenure with both waramt*^r*D(cc to rnahe 
' small payment lo grantor— Cuate conferred— <lraiitto— 
If “UBdowoer"- Tenants under him— If ryot* Srr 
1919 Dig. Col 601. N’aRAVANA RajP ». SctSta. 
KaRAYVdu. 6S1. a 278- 

ZLS flOfO'Msd 1- 
LLB- (1033) Exr.(TO}40l- 
12&TC 8Z-70OLJ.4ll(PC). 

— -Sa 3(7)(U)Rad 6— Scopeaind effect of— ‘Old 
wa.te’'— "Ryoti land*— of occepaney tlahu 
—Test. Saf 1939 Dig. Col f02 KAWxYya v. 
SarVAVARAYASAlAtlVTATMt R\JV- ISSXC *M- 

xs 

— -Sa. S (11) asd 30— J/eA— rawmrf 

' eraf a- ain^a trap /aak tf (atiap 
trtataUni—LetJ afakaaftky lanJCtrd 
lUitt/ad'^Tiaant 
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mD. ESTATES LAND ACT (1908}, 8. 6. { 

fried from hahhtyto landlord — Madrat Imf‘ ~ * 
CiSiAet.S. 

It is nell-settled tb^t ordinarily if a rjot takes 
from the village tank for caltivating a second crop 
holding A bich IS registered as single crop tret land, thef 
landholder is entitled to levy an extra charge The 


MAD. ESTATES LAND ACT (1908), S. 126, 


in an tsute Ia«k. Ik! n( «h.!h u mledlolkc ^5. 

landholdtr, can on no concvabl! th.ot, bosaid to 

belong to the Government, and nhen a tenant nsessitch SORV.PRaKASA RaO RLE. ClfliO)Mad 149= 
water and raises second crop he is liable to pay the land- 240=13 B Jl .iZO. 

holder for It. The fact that the Government has power (as ameaded In 1984), S. 40 (l^Con«trnction 


affected (Z^aiA, C, J and Kruknanoamt Ajyantar, 
/.) Maduba Kallalagar Devasthanam u. Sub 
B/AH AMBAI.AM XL R. (19401 Mad 74S» 

1911C 34 = 1940MW.N 498 = S1LW.S1= 
AI.B 1940 Mad 466= (1940) 1 M LJ 160 
— —(as amended by Act XVIII of 1936), 8 6 
(1), Explanation ^-^Seope and iffm ef—Diiree for 
nuUoH in 1934 unifieulid-^Sxeeulien afler cemiug 
into forte of amending Aet—Ptea that owing to aegutn- 
lion of eeeupaney righli evtetion cannot be effeeted—lf 
epen—Exeeuting Court— Powers of 

Wbeie a decree for eviction was passed against 


(1). Ihe tenants are entitled to raise this plea in execa- 
tloa and (he execating Coon ooght to gire efiecttoit. 


I 186 1C S50=12BM.t)2b= 

A IB 1940 Mad 8 
■5 77 — Fair rent — Fixation — Considerations — 
Doty of landlord or tenant to contribute to expen*'es of 
tetnple festival — If lo be taken into account .yrr 1939 
Dig., Col. 804. RANCANAVAKaLU NAIDU V. Lakshuj 
nakayana AIB 1940 Mad 176 

8 77 — Scope— Kambattam or homefarm land 
—Landlord selling kudiwaram right reserving only 
melwaram— Suit for rent— Jurisdiction of Civil Court. 
See 1939 Dig, Col 805 KONDSVVABAO v NAG 
anna. 18810 SI8-18BM 9- 

A T’* *'940 Mad 40. 

of holding— 

• by Village 

• Veeranna 

. • • . ■ . • 96IC 470- 

12 BM 656. 

— S 112—S(oPe — A^w tomphaHet— Effect— Ab 
tent* of due notiee—Suit to dttlare tuvalidily of tale— 
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MAD ESTATESLANDAOr (1908), 8,127 j MAD HIGH CODET EULES (O S) 

* . J » ■ 


—If 
in 19 
ev A< 


c’p*" 


— S 172— Conitruction— 


— S 172— Powers of Board of Revenoe — Pfoceed- 


. ■ Kannui 

• ■ : Jf RM 666= 

410rL.J 181 
■ —Scope— Piesumpiion uoder— If arises or 
ng of gaming Insirnments Set 1939 Die 
11,01 soy Kasnmh MAiSTOVt- Emperor 
I 186IC S85=12EM 665 = 

_ „ ^ , 41 OrL.J 181 

—a B — Keeper of common gaming house — Ser 
4^of— LUbiliiy lo conviction 1939 Dig , Co( 


conversion rate 
— Legality of- 
fer fixing of rec 

fixing of rent on cash basis only 6<v 193V Dig 


^ttmutn »l tnd af firtod—EITitt—UtiUpptd 


ibe Madras Estates Land Act is to protect Ike tenant 
Against himself end prevent him from entering into any 
contract by which he can deprive bimself of tbe protec 
dion afforded by the statute (Vtuiat-i'amaHa Aae, J ) 
EAMUDU P Sanyasi NAIDU 1910 M W N 1071 •• 
&2I..W.629-(1910)2MI»J €68 

S 187(1''-'— 

vunl «f temnu 


tani cgairul u 


UlUlK 


tiy J 


order under S • 

vent in money • ■ • 

order of comm 

40no longer • 

out to be unfa ■ • 

remedy because ■ • 

<LfaA, C/, , •• • 

J/) ZaMIND.. .^I ' 

PiLLAl I LJl (1910) Mad 487-188 LO 136- 
1910 MW 383-12 EM «92- 

61 L.W 366-AIE.1910Mad 379- 
(1910) 1 M X. J S91 (r3 L 

'as ameaded by Act vn of I93l\ 8 192— 

Scope— U subject to S 132— C P Code O 21, R 90— 
Applicabtliiy. to isle for arrears of rent by revenue 
Court SffC P COTJE.O 21. R 90 

(1910)2MX,3 681 


> I . 


"■o 21— 3r»pe — ditUrtd t» Mmg t» Ufa 
tharu— Suit far parttUoK af inam /and/ iettKrn tif 
ta>^~/f /arrtd I 

A suit for pariition of Inam land between two 
persons whose right to the inam in equal shares has 
already bern estabbsbed is bot barred under S 21 of 
tbe Madras ileieditary Village Offices Act {Burn' J } 


MADBAS high court EULES (OBIQIKAI, 
BIDE)— /“re t:e^£mf/iU rut// af ftt/tiit^df/'i/f 
M>tj 

It canno bebeli that tbe re'rs of pramte cf tbe 
EngCsh Couit applf re Hre lo the Original in except 
so far as Ibe High Court ReJes loodjfy tketn i 
Cf and Kn.ka*rm*m/ drT‘uf', /) JIaS 
MUUeUAV r avDALAUUAL. 

IT>E (1910)Mad. 036-612,^X7 


Y. D. 1040—66 


S63 
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UAD ESTATES LAND ACT fl908), 8 6 

frlid frfftn ltabili(yte landlord— Mad rat Irneattart 

CettAef S 1 A (4) 

It is well settled that ordinarily if a ryot takes water 
from the village tank for cultivating a second crop for a 
holding wbicbis registered as single crop wetland, the 
landholder is entitled to levy an eatra charge The 
fact that Government water flowed into the landholder's 
tank does not mean that the water, when it got there, 
remains Government water. It mingles with the land 
lord’s water and most be regarded as his water Water 
in an estate tank, the re/uer of which Is vested in the 
landholder, can on no conceivable theory be said to 
belong to the Government, and when a tenant uses such 
water and raises second crop he is liable to pay the land- 
holder for it The fact that the Government has power 
under the Madras Irrigation CesS Act to levy and does 
levy water cess from the ryot canno' make any difler 
ence,tbeAct as provided by S 1 A(4)leavestheposition 
of the landholder and the tenant inttr se entirely on 
aSected (LtatA, C J and Kruhnarwam Ayyangar 
j ) Madura Kallalagar Devasthanam h. Sub 
B fAii Amsalam ILIt (1910) Mad 746= 

191 IC 34=1940MWn 498^61 LW 81= 
A IB 1940 Mad 455 > (1940) IMLJ 160 
——(as amended by Act XVIII of 1936), S 6 
(1) Explanation ZStopt and tffeet ef—Detrt* for 
nxUen i« 1934 untuteutod—EotauUm after tommg 
tnta force »f amending Aet—Pha that ounngto aifuiu 
Uon ef oeeufaney rightt nietioH eaiinot le effect^— If 
optM —Exeeuting Court— Poieert < 

Where a decree for eviction 


cannot eaecute bis decree for 

wbo cannot be evicted by reason . 

(1) *1 he tenants are entitled to raise this plea in execn 
tion and the executing Courtoughtto give eSecttoit, 


MAD ESTATES LAND ACT (1908), S 126, 

S 26 (l^H'Applicabtlily— Permanent lease See 

lS»39Dig,Co1 S03 Zamindar OF KiRLAWPUDl t 
SURVAPKARASA Kao ILB (1940) Mad 149= 
189 1 C 246=13 EM, 220 
■ S 26 (1)— 'Arrangement evidencing remis'ioii of 
rent— Validity of— Barden of proof See l939 Dig , Col 
803 ZaMINDAR of KIRLAMPUDI V. SURVAPRAKASA 
RaO LI,.R. (1940) Mad. 149 = 

189 I0.24S=1SBM 220 
“S 26 (l)—‘ Consideration" — Meaning of Sti 
1939 Dig, Col 804 ZamiNDaroF KipLAMPODI r 
SuRVAPRAKASA Rao LLE (1940)Mad 149 = 
1891.0 246=13EM 220. 

(as amended Id 1934), S 40 ( 1 )— Constrcction 

— Ryot paying cash rent for many years varying with 
the nature of crops raised — Right to apply for commuta 
lion to definite money rent. See 1939 Dig, Col 804 
/AftiINDAR OF UDAVARPALAVA»f SUDAI UdAVAS 
186IC S50=12EM 626= 
A I E 1940 Mad 8 
— S 77 — Fair rent — Fixation —Considerations — 
Doty of landlord or tenant to contribute to expen es of 
temple festival — If to be taken into accoont See 1939 
Dig, Col 804 RANCAKAVAKALU NAIDU f Lakshmi 
MAKAVANA AJE 1940 Mad 175 

—— ■ S 77 — Scope— Kambattam or home/arm land 
—landlord selling kudlwaram right reserving only 
nielwaram— Suit for rent— Jofisdiction of Civil Court 


- I S WZ—Siofe — Mon tompltanee— Effect— Ab 
tenet of due notiee—Suit to declare invalidity of tale— 


« Otv/f person who has an Interest in the land alTected by the 

C-tr .J ti, •».» t. « I « r' t ^ , 


I - -a IS — Scope and tffeei — Suit for rent \ 

Court—Subieguent pasting of Amendme ‘ * 
on furiijietion of Court— Land being 
of Court to return fUmt 

In a «ait for rent in a Cml Court Issues ■ . • • . . -■ 

and on a revision application to the High > 

,, ., . 1 n» I- whose 

'be held 

. . . ■ ' • ■ ... . . . . ■ ■ the Act 

' . . . ■ • • • ■ ANNA- 

, ■ . . ■ . 1, ... • : ! 596= 

, . IT . . ■ 1 ' - • d 439 = 

. . ■ ; ■ J 148 

■ ■ . . . . ■ ' • . t - d<t to 

.■ ■ • «e < ' m trance 

f . > . ... i,a.- ■ a 

I ■ • t ■ .1 , ' •' .1 ‘ ■ Estates 

U>und toitopthe cave and reiom theplalnlfor presenia {Land Act does not become an encumbrance created 



86g 


INDIAN DECISIONS 


870 


MAD H B BNDOWMEKTS ACT (1927) S 62 I 
confined to an order of resumpiion {Liaeh, C J 
Knsknatwa’ni Aiyanp^r y) KaIXAI^GAR DeVAS 


— Finding of mi 
Dig Col 810 
Commissioner 

- ■ Ss 63 tr 

— PcMtr of Ceu 
S 63 of the 3 
Act g ves no pc 
scheme ^ben the 


an; time The Court has poner to teille a scheme bnt I 
it most be a scheme sihich has fir<t been framed b; the I 
Court There is no res duar; potrer in the Court to I 
frame a scheme (Z/arA C J and Krtihnara>ami\ 
Al^angar J) PlCHU AYYANGARo RAKANUJA JEER 
SWAMICAU LliB (mOlWid 901- I 

1910 MWK 675-81 LW 727- 
AIB 1910Mad 766-(1940) 1 MX J 882 


|MAD IBBIOATIOBCBSSACT (1865),S 1 
I adjudicated upon by Civil Court — If can be rel ed on as 
I reasons for action Xcl939De Col 8ll ZaMORIM 


■I ^ ■ 


KIENTS board a IX 1910 Mad 216 

8 lS~~S(fPf—ExetfUd 

JitruditHan ef Caiirf—Suit far rtmeial of truitit and 
appetnimn I ef ntto Iruitte—Cempramtu providing far 
auimimi raiien~Dttrii in Urmt ef~L*talitf—Ahitnei 
of ahitthoH to tuntdiction—OiittUoninappial—if 

harrtd 

S 73 of the Madras 11 odo Religions Endowments 


Board nhich has settled a Kheme 


in a judidalcapaciiyjUADBAS ^IBBIOATZOK CESa ACT (VII OF 


temple bemg an ejcepted temple The consent Elren 
must be deem'd to be given In the trustee a perwaJ 
capacity and Cinnctc^ierate as an estoppel against the 
temple ef uhich he Is a trustee or even as against the 
trustee himself when suing or being sued in bis opadiy 
as trustee (PanirangKoromi AUno PaAmao 
BAtJt \EMtATARAMACHrrriA 
ous Endowments BotRU ■ * ' 


leviable not by reason of the detriment to otbera caused 
by tahing the water but by reasoo of the aource from 
wUch the water is taken It cannot beheld that the 
ImpQuftdiagot water cm a persao s own land dvwiagm 
to that land from the legiitered soerte In Ibe aatbesurd 
manner creates a d 3erent oe a'Miticeal aource other 

• I ■ .B - lenitied 

■■ i I , there baa 
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MA.D lEEIOATlON CESS ACT (1865), S 1 

Patan/als Saitri, J — ^The Act nhicW is one entailing 


Secre 


Covert 

takinglandlofd's water Madras Estates Land 
ACT, SS 3 (11) AND 30 (19i0) 1 M 1. J 160 

MADEAS LAND SEVEN' . I".! •. 

act (1 or 1876), S ^—Su 
kush paid by eld rtgittirtd , 


MAD LOOALBOASDS ACT (1920), S 164 

KESAVALU NAIDU v EKAMBARA MUDAUAR 

:86lC 150«12HM 694 
—‘‘Tenant’— Land granted 
to collect land revenne 
. Payment of land cess by 

'rom oceapier— Limitation 
Sit 1939 Dig . Col 
KOVA Thancai. r 
5 (1910) Mad 60= 

J 1S=J2 EM 770 

AiiU iiJ—Limttani I— Suit by lindhoUtr 

• to/ eest from undtf l^'tur/ holder treaimg 

• t— Limitation applicable — Madras Eitatcs 

• k A, Art 8 

A (aaaaoldec suing an under tenure'holdec for 
recovery of cess m exercise of the powers conferred upon 
!.•_ t, c oo on >1.. jdraj Local Boards Act 
as a ryot, is bound by 
* in the Madras Estates 

i^iiu Act aiiu uiniioi I.1U1UI ui>,ie than arrears for the 



Set! U of the tcovinciai siiiaii oause cvuns Au i 
and IS not therefore excladed from ilie cognizance ol the | 


‘jitielotney Aet—Efscl el on dtUor^Jt aisfuahhea J 


8 1&9 (1)— T'^etir* to tttnogt rnrrearlmrHt— 
t fttittal OH ground if 

—Lsgstity^Duty of 

remove an encroach 
1 by a notice under 
ards Act, the Magis 
the accused un the 
tabtishing the Local 
• ’ged encroachment is 
istrate has lo decide 
ce under S 1S9(1) 
ENT, PANCHSVAT 
• Vecranna 

■ • - E 1940 Mad ^683 = 

Cl ^r« rr>\ “•tiitiiiioH niidtr— Failure to 
uty of Msfislrate to drttde 
Aefailtal On ground of Local 
. flandm 


m recjuui' 
• rds Act. 

legalliy 
tal of the 

ihat ihe laical Board shmlil 
session of the land In the Civil 
the provisions of (he Local 
5US and mail 1* set aside 
PALASWAMy RAO V ClIINNA 
101 XO 66- 
lOg-lOlOMWN 888(2)- 
■ d 608.(1010)1 MLJ’ 608 
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UAD LOCAL BOARDS ACT (1920), S 193 


MAD. MABDMAKKATHAYAM ACT (1933). S. 6, 


■ — S 198(3) — Scefe~R(final ta rtnf» hetmee— 

If ultra vires 

S 193 (3) of the Local Boards Act empovren the pre 


were alleged to have abetted the offence committed by 
khe first accused 

HtU, ( 1 ) that the accused who were members of the 


pirmittim to inttal net ntH — SuffeuHey—tntlalla- 
tieyf witAout cilJimnp permimei — Offtntt 

The provision in S 194 (3) of the Local Boards 
Act IS not complied with when a person who wishes to 
instal a rice mill merely applies for permission and 
then instals the engine If be instals the engine without 
obtaining the permission he is guilty of an offence under 
S 194 {LaJliAmana Rjo J) KaHIM SaKIB V FM< 
PEROR 62 LW 370-1910MWM 874 

— S 223— iWfl/icw of rut mill 
vttkotit termittton—Protetxttion vniKtn \2 mantht — If 
tjrrtd 

Under the proviso to S 223 of the Madras Local 


madbab malabab compensation fob 

TENANTS IMPBOVEMENTS ACT (I OF 1900), 
8 i9—Scope~Slipulalioii iit Konom that eentfeniaUm 
vyu to it Paid at tptcifitd rattt—If tottnanl running 
vntA the land — Sui Kanom iy /fanemdar afUr Aet-^ 
Sub Kanemdor taiingirilAaul notiet of ihpulalttit— If 
bound by tamt-T P Act,S 40 

A contract entered into between a Jenml and 
Kanomdar and embodied in the Kanom deed, under 
which the Jenml U only to pay compensation for 
improvements at specified rates cannot be said to be a 
covenant running with the land, falling under S 40, 
T P Act It cannot be placed any higher thaiv*a 


t itfJt iiuiy 0! lonunuiiiy in o/u <11 pnu 

dmt iijond tirmand faitiitr to band e tr fund—San 



(1910}1U.LJ les 


over the panchayat fund to the newly eleaed |— I>*po<itof arrears of rent — Scaling down by appli 




* ...... . I luau me eiuuiu ui (Hjii-ijiiiieei 01 leueuai l< 

Pamcka^it Boiri of o'^mint of tmek oStn et ogotmay^p^^^^^ ..TV.r Ptlmou /J) T t 


H-n mtmbirt—Sanction^yietinlj 

Seven persons weie charged nudei Si, 23S(Z)aBd (3) 
and llOoftheMadrai Local Boards tct Foorcdthem 
were members of the Panchayat Board and were ctarg 
ed with acts performed by them while parjoftiPg to act 
In the discharge of Ihelr duiirs *- 


■ metB'wts. Tie 


rOCKCXr A KuxHtmtirntl MLW <17- 
1910 UWjf 1013-(19I0)3UL.J COS 
MADRAS MABUMAEKATZIATAM ACT t 
Orif33l.B &— AtyficaH ty acd lapw— Iv 
cadrr— I! e*n gee rid cl ly ce e teeUi* 




members of the Boaid and | twit of an lediHi.al of ictrut oe c«( to tc 
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MAD MABtfMAKEATHAS’AMA 0 T(ig 3 S)S S 8 
Malabar Law 19J9 Dig . Col 8I5 Venkata 
RAUaNr jANAKt 188 1 C 826 « 13 BM S 4 

■ — -Sa 38 and 43 — RthUve se«tt—Appiuatim 
undtr S for rteistratioii of larzaad at imparltUe— 
Subtefuent suit for partilion by mimbtr under S 38 — 
Effect — Order of registration— Legality — L»s pendens 
—Applteabilt ly. 

On 15 8 1933 certain members of a Maramakka- 
tbayam tarwad representing a two-tbirds majority. 


I MAD PEEVEN OP ADULT. ACT ( 1918 ), S 6 
[gowder®' Emperor. 62 LW 344 = 

j 1910 MWJf 804 ( 1 ) 

MADBAS MOTOR VESICLE RULES B 236 — 
Scope — Vehicle registered in one district — Permit 
eictended by Central Road T raffle Board to another 
I dutrset — Power of Board to impose conditions on suek 
I exteniioft 

Under R 236 of the Motor Vehicle] Rules (Road 
Traffic Code) the Central Road Traffic Board has power 


fCrish - 1 


thavashi or me ’ ' ' 

the ground of 
tration under C 
tai 3 for partiti 
of the other mi * 

tratioa under S 

order registra • 

was therefore 
of he pende 
that the applic 

render the * 

nothing in Ch 

patlition give >.. . « 

tarwad remained unregistered t^Lea h r r 
itamami Ayyingar, /) MaOHA' • 

PAN NAYAR 62LW721-1S • 

( 

- 4S'=Scope— Application 

salt under S 38 for partition— I 
registration— Legality and effect 
MARRUMAKkATHAYAM ACT, SS dhANU 'tJ 

(1940) 2MLJ 791 
=— S 43 (4)— ‘ Tarwad If includes tharacbi 
within tarwad— Tarwad registered as Impartible— 
Tavazhis within— If also became impartible See 1939 
Dig , Col 8l6 KUNHILAKSHMI ASIMA V KRISHNA 
henov tseic e^H'issRi 6S9 ^ 

made/ 

ACT (.II 

rotten < 
repairtn • 


iiiom wDo oecnmee insolvent i 


leslo aue 


A IB 1940 Mad 173 
3 6 (1)(1 )) — Etientials of off'ene^— Hotel keeper 
storing adulterated ghee for preparation of ediblei In 
All hotel — Off met 

Where a hotel keeper stores adulterated ghee for the 
preparation of eatables in his restauiant, U cannot be 
said that tha ghee Is storedof oiTered farsate, and he 


tlon und 
MaDRA 
COUNCI 


I gooJi ivhieli~Coimctionj 


-8 6 (1) (d)— Offence— Sample of milk found to 
■H"'ta"S I'S nufllv nre«eiibed —No Indication 
■ ■ • Dvidion 


■I 621 
d effe • 
butler 
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MADRAS PROHIBITION ACT (1937), B i , MAD. VILLAGE COURTS ACT (1889) S 82 



MADRAS PROHIBITION AC 
S 4 ll)(a)— — /gnorancecf 
4f itttrcJuctien or CHforetment of 
grgun i of (xemphou from conpidioii 



assuting m th« management 
be convicted under 3 
a Rao /) MONOnmaMI 
190 I C 655-62 LW 67 = 
iftft-mimvTWM R’>nr>»,. 


“~n •‘otuount Of tmt—AigAt to riiumi Uttt trom 
ori/tnal grantee and to grant them to anatker. 

Tree patta) granted b; the Government to a person In 
respect of trees on vacant land give the grantee a right 
to enjoy the usufruct of the trees Dat the pattas are 
liable to eancellalion at the end of the year or at three 
fsontha* notice The Government hate a right to resume 
the trees and grant them to any one else who cotnee to 


Pataaiali Satlr$, //) SlVAPRASAO SOttCAB p 
NABASIMHAAIURTill ILR (1010) Mlfl 601 = 
187LC 821-12EU 701 = 1910 UW.H 41 = 
61L.W 73-Arjl 1910 Mad 18T= 
(1910)1 MLX 79 (PB) 
“—8 14-=.yuir unJer^Parliii^Coirrnnttnl—If 
neeeittrgor f refer firtj 


MADRAS REVENUE 
1801} 8 Scope— j * 

grant didaratton a$tj a • 

tVhere the pUlntlfl In ■ ■ 
his Und has been «roc 
authorities and that Iher' ■ 



i. v>u. ,0 1. 1 k. II I I A.L I r 

VEMKATA NABA^tUilA RAO nAIIAnUR 

lOlOMWJT 418-61 L.W CQi- 
AA£ 1940 Mad 620 = (1940) IMJLd C«0 



any <]uestton as to ttie amount u| ibe as'OMneai ubco. 
it «il] be clearly imarcper for a Ciril Cosrt l» give a 
declaration which «ill hare tbe cTet of ortumwiitlrg 
iheproildooiof (//er*,V. /) \rCN«*A«A 

SASTvir <ifca.rrARVOrSTATt 81L.W MO- 
lOlOhLWdf 4 tS-ALR. 1910 MsA &»2 = 
(1910) 1 M.LJ TOt 
MADRAS SUPPRCSSION OP IMMORAL TEAT 
no ACT (V ori«»so). ss b(i> and s a c»)— 

Aft'itt'nSttf—Frmafe rrlai^ein t* trreiet kteftr^rtt 
fee tm'i'n'im—ljaUtitjt* 


, «J»y tterla'tfl 

■ ■ ■ I ; the ia.t Irde* 

• I ■ I 33 of the l!a-*>a< 

• ■ to <II> 

iyoaeof thesaiionihe ner’ii The palottd t>l 
<• ywtitbn LrCcae t!* r*nciajat Ccurt/' ■tlchha -1 
au-cwded to the cf the Pasrtjysl Ceurt .4 

SoaetABte'he dr'vee Hike ta"ft p*»**d la rJe'aiS 
K Court held that the yJaletiS h*l caav* f r i«e- 
ayswanrr, set aridetbc detr** »»J t*»*ca=S the r* ' 
The tt>raLtrX tWd an arr'i-a-’^ a*irt f 73 cl 
the Alt Wore the tkilriaM Ctrl, wba Ull that the 
vdrrcl resteraikst el tie *a.t was tAt )t ingj^Um 
and ^avi<*3 the eedei actirg erder *“ 73 The fia.r» 1 
•;^a! se the Coin U set ;4.-e 



876 


875 


THE YEARLY DIGEST, 1940 


MAD MABDMAKKATHAS’AMACT(19SS)S S8.(MAD PBEVEN OF ADULT. ACT (1918), S 6 
Malabar Law .Sw 1939 Dig , Col 815 VENKATA I CoWDZr p Emperor. 62LW3M 

RAMtNpjANAKi 188 1 C 826 = 13 E M 84. j 

Ss 38 and ^Z~Reliuvf leete^AppiieaUon 
unJtr S fe>’ regtstfaUon of tarwad as it/tfiarhUe— 


Suhnfuent sutl fer partition by mtmber under S 38— 
Etfed— Order ef registration-'Leeality—Lxt pendena 
—Appheahltty. 

Or 15 8-l93i certain msmbers of a Maramakka' 


1940 MW If 804(2) 
MADBAS MOTOE VEHICLE EULE3 E 236- 
SeoPe — I'eiie/e regittered in one dijeriet — Permit 
ixiendti by Central Road Traffic Board to another 
Jistnet— Fewer of Beard to impose conditions on tueh 
exleauen 

Under R 236 of the Motor Vehicles Rules (Road 



I wRo ueLomeis insoiveiii is to ui. -.w u n 


;«nder the aoit lacompetent because there | ^7 otherwise" See 1939 Dig. ‘Col 816 MaDHAM 
nothing In Chap er VII which prevented the ammaL p SOBRaMANJaN NAMBOPRIPAD 

pattition given In Ch VI being eeercued whilethe 18810 862-lSRM 108 

tarwad remained " •- •'•"•'t tier s. r' t ^ a ^ 

ftaiviami Ayfaiigi. 

PAN NayaR m I * 

I 

I S 48“Seope— Application 
euit under S 38 lot partition— I 

registration— Legality and efiect ■ 

Marrumakkathayam act, Ss 

(1940)2MLJ 791 I .. — S h {X)Wp~Etsenlsaliof oVenee— Hotel heeptr 
— -3 43 (4) — ^'Tarwad' — " j. • i - / . , ^ fj,biet in 

within tarwad— Tarwad registere 

Tavaehis within — If also become ic Rhee for the 

Dig. Col 816 KUNHILAKSHMI ' , it Cannot be 

MeNON. 16610 « 

MADBAS MOTOR _ VEHICLES 




ACT (lU or 1931 1, S a— 'A/otor 
roHtrt ef the Atodras Corparotton u 


• a _ Jvsrvey.as iiie M-iiu . 

• . •• ghee foe aale {LaisAniai 

8 l-^MAor Vihiilti Aulei, hr 4 (30) and 138 »‘A**'^*”* " 

^Charge of using ear at goods tnAlele—Connetion „ , u «. 


• . *ct Cut a 

• led under 
w. u s. - o store the 
Aao j) ANaNTHA 
B2LV? 893- 
1910 MWN isia 
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JIADBAS FBOHIBITION act (1937), 8 . 4. 


I MAD. VnjiAGB COUBTS ACT (1889), 8. S2. 


«f intrfJuction or enfercimeut of prohiMion — // a 
grount of txeBtpiion from eontiitiou 

The Ignorance of the accased of the fact of inirodac 
lion or enforcement of prohibition in ’ ■* 
place of the offence, is no excuse, ■ 

ground for not convicting him under 
Prohibition Act. A‘aa, 

AmmaL V Emperor 190I 0.626'-13 BM.431- 
E2L W.61>41CrZ.J 338- 
1910MW.N 629(1)-AT.B 1910 Mad 816 
■ "S i (1) (a) and (g^— Separate sentence*— 
Legality Set 1939 Dig , 

DAN, In re 

MADBA8 EBVBNUI 

CBDEBS Order No 

•—If 4»ettmtnttf tjffe— r 

ongtnat granite anj la grant them toanotier. 

Tree pattas granted by the Government to a person in 
respect of trees on vacant land give the grantee a right 
to en}oy the usufruct of the trees But the pattas are 
liable to cancellation at the end of the year or at three 
months’ notice The Government hate a right (o resume , 
the trees and grant them to any one else «bocomes toj 


4' I 


.1 : 


■ VDABIES ACT 

■ • -^Effeetof Surtey 

■ of umuceistfut 

Party roktiXir effeeted by deeiitenof Survey Officer 
An order of the Survey Officer under S. II or the 
Appelhte authority under S.12 of Survey and Boundaries 
Act (IV of 1897) m itself has not the effect of causing 
le adverse possession held 
• to preclude his tnaVing 
• Riahe np the period of 

• Jmitalion Act to complete 

natwami Aftangjr ant 
SlVAPXASAD SOUCaH t. 
ILK. (1940) Mad, 501- 
18710. S21-12EM 704-1910 M.WJI 41- 
61Z,.W 73-AIJl. 1940 Mad. 187- 
(1940)1 MLy.79(rS) 

" " ■ '8 14— under— Earlifi—Goternmtnl^^lf 
neeentryar proper parly 


p.'iu l» l<.ni! In ri . !<.«' ' \ 


Ms land hat been wronsly estimated by the revenue 
authorities and that therefore they anocd at a vrrong 
figure In regard to the assessment due 1? him, S 59 of 
the Revenue Recovery Act U a bar to >hc Civil Coait 
sxmtldeting Che queMinn. In disputing the area of htt 
land the pialntid is disputing the amount of a«>e»ST»etit. 
The section does not merely prohilat the piwiug of a 
* decree uith legiid to aaso«sTT>eni, hut also ptoMUts a 
Ci\il Court from tiling into oonsideratinn <« decsding 
any question as to tl>e amount of the av*ess<D(st fiaed. 
It »»U be cteaily improper for a Cvd Court i» give a 
decUratian vihleh still have the e'fect of cireumeeBtirg 
IheproiUijnaof S.5^ l/tormtt./) IfCXTSWARA 
htsmlv ''FCvETAirYOrSlAT*. 51XfcW.6iO- 
19IOM.WJf 412-A-Ill.19IOMa4.692- 
(1910) XMXJ.70A 

MADRAS scprncssiON or nrstoBAx. teat 
no ACT (V Ori9S3X Bi, 6(1) *24 *-A (l>— 

Ayp'trt^itty—F/^air rWatiM e* treekrl taefrr 
for prt \ta'im—lj*b*iityU e-wrti—r— dV*.',' <—r. 


aetUmg andt and frr retloratim of tmt bey r in ctedimg 
Crnrt— Order utumg anil dummal and fe/r*er»/ 
tutl-OrderifJdunnffoJiimg umr—If 

A randityst Coait ,(lited a lait cvi 12 1<1917 H 
the pcesence of both parties and ad}t^rcrd it to 14*1* 
l9}7 lov farther eni<*enee Oa that day ilepta'ut"! 
srai absent, but instead of dismiidsi: the suit f;rde* 
fault, ai I* shouVl have dof** arvdet *“ 5? of thv Ifadrai 
I VilligeCourtv .Act, th» Vitagv Court pa'peeted to d"* 

1 prme of theiu’t DQ the meT*ti. The fialsti3 then S>d 
*a peti'V* lefoie tie ravrbsyat Ceatt JT •Ivebbal 
fu-*eeded to tie Jcrlsii-tic* el ih* Pan hj}at Ce«rt X 
eo*«aarl**he decree of the lai'n paurd U de'aah. 
jr Court tv! ♦ that the giaicuS had foJ eau«e I e t*x- 
' aypearance, set asidv the d e vi rv nA rr«*er«d the eu'r 
Hn defenlart tWd aa ap;ejca*lau aS'drt B 71 of 
fhe An More the D.>trta hiauif, aha held that tie 
crdev el vesetm«» of U« su t vuvrlcu* 
aed ^utV-vd the cedes aetu g R 71 The jt 
a;^»lve the lEgV Cosrt la ivno.?* 
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MAD VILLAGE COUETS ACT (l889), S 73 
Htld, that the disposal of the suit by the Panchayat 
Court A was a disposal on the merits and the remedy 
of the defendant wa5 by nay of an apphcatian to the, 
District Mnnslf to quash the order (hat was passed 
without jurisdiction T he order of the Panchayat Court 
A’ was not a lawful order and could not be regarded as 
onepassedin review of the order passed by the Court ^, | 


MAHOMEDAK LAW. 

Both on •general principles and on the balance 
of authority the correct view appears to be that 
a suit by a creditor against one Mahomedan heir 
cannot bind the other heirs. {Pollock, /.) 
SuLCMAIT V AbPUL SbAKOOR 

188 LC. 292=12 R.N. 328= 
1939 N.LJ. 577=A.I.R 1940 Nag. 99 
e — ^Talak — When takes effect See 1939 
• I. ASMAT UlLAH!/, KHATUNNISSA. 

ILE. (1939) All 763. 
- dti! —• ^/ature ef—Preptr remedy tf 


Dower 

01ft 

Otisrdlaos&ip 

Marriage 

Minor 

Mosgoe. 

Tre-emptlon 
ReUglons office 
Sacceselos 
WaW. 

WllL 

—AdmunSiratnu—Eetue af dtltite I — Payment 
e-ut cf—Ord'r ef priBrity 

Under Mahomedan Law, the estate of a deceased 
>fahomedan is to be applied Succe<sively tn payment of I 
(1) his funeral expenses and death.bed charges, (2) ex I 


tng the dower a declaration by the husband is quite 
sotBcient under the Mahomedan Lan. {etidnl Paskid, 
/.) CHAN HR p Fakar Shah. 

189IC 725»13EL 104-AIJt 1940Lab 101, 
—Dewer — Lien—Wtft’irtght ta utatn hutband't 
praptrly—iVhen a'tUf 

Under Mahomedan Law, the wife's light to retention 
of the buitund'a property In lieu of dower debt arises 
for the £rst time on the termination of the marriage 
either by the death of the husband or by divorce. 
There IS no such right during the continuance of the 
marriage, {Akrom, / ) ASIA KhATUN 0 . A^fARENDRA 
NATH. 14C WN 686 - 71 0LJ 691«> 

A IE 1910 Cal 578. 
- — D over — SuHHit g^rrttd by tfeenafi laio — • 

Ointree of wife before tansummafton of Marriage-— 


—Applicability— Cutcbl Memon— Will b) — law 
• •• • I j n.-' • - — -Her by 

pros I 

■ Tele- 


(1910) 2ML.J 31b. 

■ D ou.tr— IVidem tn fesseiiiB/t in heu ef dower-- , 

Ifaturt of Arr rtgkt. 

The fight of u Mahomedjn widow who Is in posses'ion 


tion»— If 

1«39 Dij 

\OOiJU' 


i«b i r . . . • • ■ I . 

■ . ^ . a r 

Aau ivii/OudbivS., ; ! A .. • 1.1 : . 

—Cp-liftrs~~Pinht of represenlilion — iSwif I ••’—-‘/Aotser—H'iJftoinfetititionin hen «f—Pie^>» 
It one— // Imrfr all \ af-^Traaefttet frommidevr—Peutien of. 
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JIAHOMEDAN LAW. i MAHOMEDAN LAW 


194U Ki> <'i> = 19iU A W ft fBB }48 
— — Gj/<— D// iv«rry of posttssiOn-^Contlructv e 
dtiivtry-^uSicxtney 

According to ^ *.t .i.t «. 

o( possession is not 
the donee is out of 
\ery Is sufRcJent (i 

M\TALI 18 

1939 NL] 

— • — Gift—Dlnrry «/ AVrffji<> f»r~ 


ree sttrcd (i«ed does not <haK that possession «»s not 
given to the donee «here it is soc>pres< 1 y stated m the 
deed {Sukkitfnaram.J) MVT JiVA 0 RAMlAN* 
SHAii 1010 Mar LR CO(CIt) 

Delarrj of foutsuoit^RuU as to 


se • • . . • • 

w ' I . . . 

If he IS making a voluntary contej'ance of his 
property the law requires that he should not be 
compelled to complete the transaction unless he 
has done everything in h'is power to make it 
/in.il and conclusite Eut this ride doc* 
not apply when the donor supports tlie 
traneaction and the dispute is not between 
the donor and the donee or one claiirutig through 
either but between the donee and a stranger 
(Bosf, J ) Hauubz r RAnvATAU 

18S IC 181=12 RN 321- 
1939 NLJ S73=AIR 1940 Nag 70 

■ 'Gir:-~fisfnrij/if/ fchauj—Dnt rryrffftut 
iifi—Aecetiily—rartir^remfrl ff dane' m u'ft "f 
Suffi. wtr 

To conMliBle a sal d c ll •o it: t undci ihe Ma*io 
me»lin/s» e^iee conrfitiii's are reces«.rr (i) ri«t'l 
fcMation of the wish Ifi give on Che pari of the donor . 


po 5C«'I ■>:» Of evenif an mttnlion In del Tlry of po».es 
» on, an I the Vejs of the loi'e alleged Sot'egile^ 
ten aln »iiS Ih* d snor and not de iiered to the donee 
and there i> at '> no te laUe eedcn'e t^it tfeei<T»e** 
of the house "ere told to pn letla to thed-reeof that 
I e erer Ooll<\-iel ret l»or nanated the {rer*ity in lU 
oan name, a bare stlter rnt Ij l‘e donor rt^a-ed to 
wrtting Isji not ret'rlemt parpoiilrr to » ale apfirt 
Ihe firnr'e d'n* rot ennvu u»e a »aJ d r^* /C 


— •Cif— -la’ *rj— iv serjcf y^wiiKo—le-ni- 
* >'•— ^ii* hy '■aral l•3'Ta *ijo« Is dat jU«** a^“” 
\. D, i9l»-*iC 


i ““ ffr/if— I'a/zi/i/y— fft/r In futaro 
I Under the Mahomedan Law a grit >»/«/«>■» istoid 
Immediate possession is essential for a gift If the 


Guardianthf'^Ahenatie’f for maintenanct bf 
Miner, if habit la rtiiare tenefih 
e a Mahomedan mother executed a niortgage on 
behalf as well as on behatl of her minor son for 
ntenance of the minor the iratisaction Is 
for Ihe benefit of the minor and be cannot 



mmar't frafit't) 

Axordme to the itanaS School of Mahomedan lAw, 


laity anfil 10 act at a gairdian of a mlnor'a piopetiy. 
The potriioo of a moiber ii no belter in U« than that 
of a mere siianger ot imetmeddler to far as ihe Immo 
vable pro;«iiy Is concerned Not only a transferof 
mlnor’a Interest In loCh property Is foibdden altSoiit 
the direct petmiition of the Court bntexn an mcum> 
baance IS not protected aga n»i actum byoronb»haIf 
of a minor ( VeSjmwji AimaJ A ktm C J «■/ DirJi, 
/) A«CHaR HOStlS t lAllVAlIOStls 

1S3LO SI 

' — — Martute- D iicluiioo-»Acm«ailon of adul ery 


ALC 1910 Cal 93 
I — Vamaet~lfina tfeeStd— Miner fit! 

Accordrrg to MahomediB Law a girl be'^w* teaS* 

for U« purpcaiei of marriage ■'■e levhev tleage 

of puberty, ehi h It prevamed to be the age of IS jeara 
\VMaagiilla miror ll Itpermtssa^a ia llabeme^ao 
La« that her father or grind fa her ce other pattroal 
eclatijna aho«td rre W away The tsanlags b vaLd 
•rvJ la ca.]ed a e kib a’l the aaoe ^ch talih a:e> 
reqsire* two ada't « .aeruea. f J/ r .rfliaay. J) SIT 
ChILau Kt raa 13ri a Idc3i<a>rua'> h ttati 
• v« — — • •« a, retb n- ALE XSIOretL » 

• t tfirtr^—^airt»rr 

■ , l'ah»9M-’ii Law b la a’»^arc*y»»<T* 

■ ■ or •oane enc o* La icha J aed ts« 

■ H ■ ■ I • «« oo ter Iwta ! tUsaJd agee Co 

■ ■ ■ I ■ • nrrt eg ae>d tie agree^eCT at 

wimmeod tw tao •*». w.-te*sra Aa • 

1 ‘ardat’ la Ixahsaar U n cwotaas^rt Sa aroi 
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of the wotnen to her inside the house accompanied tnr , r..«. j » jv. i. 

•«o >.itr,eisei Tberelai.on asli He eul SiHin Ihi I Tlie rule of Mahomed.n Lar. undonbledly i; lh« 
heanns of the uileeesei uhetber she aolherises h.ui to I "’f" u e»urdi«u more remote mantes a minor bo, or 
.pee to the matnage on her behall lor the dorter f"' 5“ ** 5"“"!' 

money odeiedb, the husband He eaplains 10 her the »attiapi it depradent upon the latter s rabh 
detail of the dower proposed When the prl says • yes” '=‘“™ and foitsent But this rule tonlemplales a case 
or sipi.hes her Con.Jnt by tome other method the three ’t"' *1“ " S''V' E'«" ■" niarriaee by a person 

tw i 1 t »no in order of priority comes immediately after the 

. •• >. guardian at that time, and it cannot apply 

* ase nbere as between the nearer guardian and 

no nbo actually dispose^ of the tuinor m 
. , ■ I ge Ibere are other relations who have preferential 

. . of guardianship When a marriage Js contracted 

lueuaUofa minor by a remoter guardian s^hen a 


agrees to the marriage on payment of the «i>ccified 

dower The relation says ‘>es ' ' 

present there so that if the Mullah 

should question them as to whether 

duly authorised agent of the gul 

have said *'\es’ the Mullah reads the scriotures anu .ue 


■ Mtrt%oge— Option of pnitrly 
Jlfemagt—WAen to nomftit duaivat 
An option of repudiation exists if 
the manifest disadvantage of the 
finds that the husband to whom 
her lather is a person <Aho$e 
bleoiiihesi It can and should be hi 


al 


'■“ita, I') ABNal Kasebi V 
IL3 (1940) ICa! 401 <- 
13EC 4-44CWN 362= 
AJB 1910 Cal 251 

» guordton^Ltesi iy, ef tm 
tor — VaUditi and tnforaabt- 
Uten for uu and oetuPottoff^ 


" • Sachs lease IS 
be minor But 

* • the lease becsu, 

or compensation 
who cannot *ae 
ier S 70 of the 
nsaiion tor work done which 
(OiMt, /C end£e5e,/^ 
UUAH V CHOmiRAM 
= 19010 253-13 BS 66 
A I K isao All o- guardtan-^Pffwert of etu 

^•'•“^Marrtogt'—RtitiluUon of ton/ugil rigAtt—SusI 

<Jy Auiiaad- Von payment of prompt dower o, defenet I A person who has no legal right to interfere with or 
•^Proper decree manaee a Mabomedan minor's immovable property 

Under the Ilanafi Law, the wife is entitled, even J cannrtvahdiyalienale It and give to a third party agood 
after consn ' - ■ ■ » -* • . • ■ 

restitution o 

husband, on • • * * 

paid But • , • » 

rot howeve . • ■ 

acting with t * ■ ' ’ 

^ ' , ' , » _ jnj inconvenient beddes being 

I and yenAotarang't Iyengar, 

, SUSttClIAVD CO r Mahomep 

45 Myall OB 152 = 
ISMyaLJ 246 
ban dt faeto^Vo't.eti of— Mort 

, venant to pay off decree on mort* 

such guardian — Validity against 
, S 68— Specific fetief Act S 4t 

■ ' < 1939 Dig Col S26KisHm« 

' , , , 18010 476-13 EM 288 

■ r members carrying on busmes* 

188 lU l»t> fatiet uiiiei a uu i— IXbts Incarred by — Liability of 

— - -Mamag — Shafi*— Marriag* of adult virg j minor member— Uil'itation of minor s assets m Iwlness 

<.onscnt of bride— Neces'lty for val dliy of rnarriage * —Minor maintained oat of Income o! hasinms— Eflect 
See 1939 Dig. Col 825 Savao MotUunniN v —If mahcs minor a partner In buslne«3 1939 Dig 
MUTliaBI 18SIO 390-12BB 256 Col 827 AHMAti IBRAHIM SAHIB t> MerVAPPA 

— — «/jrrtjfr —X'atHitf — Miner —Marriage eon i CUfTTIAR ALE 1940 Mad. 285 

fra/trj fy ermtOer guardian in pretence of nearer ont^ " Mtitue—MnttwalU tnrrendenng funetioni of 
Termtmaitui ef me^ marriage after eeniummali n mntawalli to committee iut eontinnlng at pesh Imam— 
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Cemmltti exircmng gine>-al tuptntison mtr ima<n — \A/trAkmaJ, /) MUZ^tTFAR SaRFRAZ tr, KAHIM 
Peuer efditmitial. JaNA. 190 1 C. 427 -A.I.E 1910 Pesli 21 


Diosque, and continaes as a fesk imam of the taosqne I attract the rale it Is not necessar; that the murder should 
and is paid a salary by the comiinttee, the surrender of base been commuted, nith the object of getting the 
the functions of the matav.llito the committee does I murdered man's property Although the tact that a 
invest the committee nith a pocer of — .. _.i. . r, 

ftihimim, nhicb he as isutarvalli - ■ . . , ■ ■ , . • 

although the committee exercises a , • . • 

over him along with other servan ^ • • • » . . 

{.JPadmsrthaHdVtn' " o •! . .. KHaN CUL KHAN t. 

IlAMEED Maraka 10. 851 -13 BL 117 » 

Sahib. 1 " ■ . -A.I.B.1910Lah 172. 

vn~prifirtnttat right 
mdffts of fourth degrte rellattrel 


thffStut—Sutt ty, «j artificial person — // eau Ar I ^ 
irougit. 

The question whether a Entish Indian Court « ill re 
cognize a mosque as having a ioeut standi m /uJseto is 
a question of procedure. In DriUsh India the Courts do . 


42PT.B 14-ATP. lOfO T.ah T??.* 


■ — ■ 'Pre tniftion — Ctrtwtrnits ■— Tatab i ishbad— 
Omisstonto Invoht xsninisstt—lf fasti 

The right of pre-empiion is itrirtiirimi inm and any 
delect or IrreguUiitj In compljlng with the requirements 
of the taw would defeat that right. Accordingly the 


aary (or the pre.emp*or to refer to the ttlal i m^uvsitt: 
or the firti demand. Thlr Is an eavniial part of the 
ceremony and 11 It is shown that this war not coo plied 
With. It wowlj be falaliothe claim for pc cmp*io(i 
(X'nhheri,* /) PtUU'inJSr SAFlUrDlN 

4IC.WJf. CtO 

Re'ig oos o*"'e— ^u'crJ'I'ei—Klghr of femaW— 
A.*an—M»UTir>l.l,-— Woman— If can held Sro JW 
l>g,C<4 fl7. lU-^vtrsri r. '»> an Knain t*j>N. 

18510 €75-15 ILB. «5 
•Sm teir^iw—.KK'usit^ from— X^mrgr'rr and iss 
J/l fdtnd’ 

\ perrem wV» iai B'trdmt-d anabee pmaem H n'lui 
ol from lehetl leg tie property rf t*^ si—i» ariwa are J 
ti e mstJe*«'s tnral de».Taiaa*v (.4 yt*. a/J 


properly in any way he hkei. the (ji*po«ilion must be by 
way of a valid wakf True, wbrn be makes ihe wakf I e 
Will baee to spealy the object! of the wakf ulth icaton- 
ableccrtainty or the wakf will be void for enctilainty 
Hut ibe contract to make a wakf would rot be Invalil 
because tbc terms of the proposed wakf am not fncn< 
tioned in Ihe eonliart. (l/snderson and Sr^, //.) 
Mahohedauv Divrsii Chasdra Koy. 

I.LB (l910)20tl.lE9-710LJ 432- 
I 44 0 W,N 7I8-A.XB 1919 CaL 417. 

I .1 I I Wakf— ConstltBti*>B of— Us* of term wakf. if 
I necessary— Dedication, If recmitxy See 173 V I>g, 

, Cc4.82S lUlDKR llt’SAIN r. hUUSHA rRaSAti 

15 Lack.S0-AIX.1910OQdbie 
I I Wakf— rreit on— Deed fai ing h great part as 

■ ■ If TaPd tntametilary 

• : of •:«. ACM tills 

. ■ Its 10 4^2- 

12 C 8 197 

' I falf—CrraJ om of—PsJ-n'nf/’-Pr.ffrtf, ef 

mmstMantU*^hf*llime of dtJi e'li-r. 

' Under Mahomedau Law. ibe property dc;f .aied l» 
way of wakf must brlgngiotbe wai f at tie tine cf 
dedicatica l/trndrrmm and Son. JJ) ItaHAUUUi 

.AU r. DtNtSH Cm aw PRA f OY. 

XLlL(19(0)2Cal. 187-7ICL7.42!- 
4IC W.K.71I-ALX 1319Cal.417 

Il’el'-AA tim—Prorf 

*\Vair Itoyfies d-'.'atice ly a prrwjc prlttt eg ti,* 
hlesmahsaB fal h ef eey t «'’ye f »y fv <i.*rvj. c« 
tv* g»^ ©* je>-s ev yw»p.-we*. ee f -e aa cf puU ' 

« il'j W alf pe-e«Tlj I* sv* W-v t J it-ti-a rare « t j; - 
tswa aM a »a.t fiv a d”"*-ar’» rtw t‘ 

p- t yw t ss fvVwp to a waif caw i« *»ew£*t by 
BeOars l-*rre'*Td la the wskf !• te^re to *v 
wakf tie aecT»»«ey d*Ou'»jn ssi** a oys ' 

■ Lapne *f t-B— Ire— Wf— •» rev Jem b 
to *— a*£»i ^-'i -a-.-'Wj be elrr- ml;. 
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nay be established by evidence of user. {,Lelo JC 


MAHOMEDAN LAW 
I Badar Dm. 


188 1C 877=13 EL 6S= 


1910 AWE (P C) 90 
' '“Wakf—Mutawalli— Appointment of — District 

Judge as Kazi — '•>*'* ... .. , ~ — 

ceedingj— Power tc 
to decide right to ' 

wakf — Procedure 

20HRAt> BlBtllAD .... :o«lC.wo-| 

^12EP 447=6BE 282=AIE 1940 Pat 9 I 

'Wakf—Prtvait ewnersktp'^Ptrmituhiltty I 
Private ownership of a plot is iricornpatible with ] 


12BS 233BAIfi 19 ldsisd 43 

■ 'Wakf—Prmtuen f»r ^nnutty-W-ikf n«ivaUd— 
Ckargt tf trrattd for taymtnt of annuity 


18610 462=12ES 197. 
••tVaif— Validity of — Walcf ala] aulad — to 
tkttrtty Tvtthout ifecifying turn — Muttiah required to 
' fulfilment of this ehteet^Re^ 

making specified payments sub 

I created before the Wakf Vati 
iidiii g Au vi ifij tan e into force the motwali was re- 
gnired to pay certain yearly allowances to the members 
ofthewakifs family andto<pend a certain amount 
towards pioas acts in connection with certain festivals 
uired to make gifts to 
no sum was specified for 
• • stated tobelheprin 

, mntwali was enjoined 

to render yearly accounts to persons connected with the 
wakf to show that the principal objects bad been fal 
filled by him satisfactorily The residue of the income 



' — iyjgf-~Rstenalieii of benefit tc luagif—Vali^ 
dity 

W here a waqlf reserves to himself a substantial bene 
fit In the thap' of a big annual malntenan - 
to him«elf out of ihe property forming 
waqf, the vraqf IS wholly void {Tkon C J 
,\ath J) SJIERALIt- Hamid ALI 


— tVill—Begiiest of more than a third to stranger— 
Consent of heirs— /f should be express— If ean be in- 
ferred from eenduet 


n.a« *.• 


ISO ACT. S 3 1910 OUk 639 (PB) I -~~~‘mil— Afore than one third gitenlo different 

• '\\akf— \alidity~*-Cieat on by one In cmbarras \»bieett— Validity 

red cireums ances See Dig. Col 830 Zasiir ] If a will is made In favour of a single legalee, of Ihe 
• e may claim that be 

• ■ . - ■ ■ Bui where there are 

• i • document, tl ere 1» no 

^ ■ . M ■ reduced to 1/3 of the 

■ • I a went does not appear 

■ . J) KAVIZ KOBRA 
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MAHOMEDAN LAW | MAEElED WOMEN S PEOPEETT ACT (1874), 

BIBI V MUZAFFARUDDIN HAIDER | ® ® 

1940ALJ 604 = 1940A W.E (HO)429*» »f ^xttuting Ceurt to dtUrmine t»e utahhty agat st 
A I E 1940 AU 462 (arwaJ—C P Code S 47 

I Will—htvoioMitj A decree passed in a suit against the karnavan or 

« L j » „ . u. — t. ^ Malabar larwad 

against the tarnad 
Ing members of the 

• the suit was filed 

> substance of the 

' • s immaterial if tbe 

fy,[l—Sunnii — Powtr ef Itilater to Itmtt Uft *«®A>ning memberi of the family were not impleaded as 

,nUrtst to wtdeXD wilA rtnatnHirlo anolAtr parties to the suit Nor is it necessary that the karnasan 

It IS permissible for a Sanni Mahomedan to eaecute a manager should have been described to be 
willleaving a I fe Inle esl only to bis widow with re •«« either In the plaint or even in tbe decree It It were 
raaioder to anolber he r or to a stranger /) foicid as a fact that the karnavan orthe manager was 


MAINTENANCE 

CRIMINAL PROCEDURE CODE S 488 
v2) Hindu Law— Maintenance 
(3) HUSDAND and IFL. 

•^RaU—VartaUet—ddtetiiilr for a lutt 
Wbereihe ina ntenance IS based on a witten agree 
ment it could be varied wilhoal the necessity of filnga 
suit for that purpose Cut tbe rule is dilTerent when the 
rate of maintenance Is fixed by a decree In soch a case I 
vailatlon can only be obtained by a separate tait 
properly fran ed for that purpose (Stott CJ *tJH 
Boot J) GIIASIRAM t> KUNOANBAt ' 

1940 NLJ 1-AlB 1940 Nag 163 
MAI»ABAE LAW 

Sit alto (1) Madras Malabar Tenancy act 

(2) Madras Malaoak Compensation 

FOR TENANTS IMPROVEMENTS ACT 

(3) Madras htARUMAKRATiiAVAM act 

(4) Madras nambudri act 

Adoption— Results of— Naif tarwad— Affiliation 
•cf members of one tarnad Into another— Rights in 
natural family— If retained- Claim to maloiei'ance 
from natural tarwad— Sosti nabil ty—Cunoro— Petra 
vakasam property Set 1939 D g Cot 832 SeeTHA 
NETIIVARamma e Kelu Minos 163 LO 671- 
13 29 

A onom — Melcharth— J*rr for rtdtmftton— 
Jittru tJloiroJ tthtemt imig rot rf — SxhrfmfHt Mel 
<hanh fe awoel/r— J"* f tf IMir for rfJomfUom-^/f 
tarrtd-^ P CoJr S II 

The fact that* previous mtl lortk/or of sKaaoei 
from the Jetiml has obtained • decree for veletnpuon 
And has alloued It to lap'eor to become barred Is no 
bar to a subsequent suit for ledrirptlcm of tbe ksnom 
tjy a later mtlthoftkdor from the Jenml 3% here a 
mtitktttkior has no intention of impfemntirg hiu 
mtlikoTtk^ bv everdslng hU rreferesitlal dalm to redeem 
the Ksnom there U no reason why the JctiBil himself 
or hU assignee (a subsequent mofikoitkJor} shocVJ no* 
^tea eolt for that fw 'pose pros Id ed belmplrtdslhefwior , 
AfltkortUor (StoJirtJ') MaMMU e StTlNA 

81L.V\ &e9-l»IOMWJf 4f<- 
AiE 1910 M»4 6-7 j 

S ri I hartb— Graft cf — Pre— vies • 

pretlOQsty hell on ksao-a and jertwetles held no 
■semirnattonj lease— efie snel ■h» 'h cowess rg hrth 
— \a My T/v l939 Pg, Cc4 fSJ VaNAtEPAN 
rVnRATANtNM 189 IC CS-ISEAL 119 ' 
■ — ■T’jvwta/— Ot-TVV/wutf ijrwjrw* ^ momtgto 

otk/r mimk-rt—Fotfo-rok tf ogumF ttnnU f**- 

,g»Tryerrr«ain./m.-mW»— r/*f t, fmJo^Po^ro 


Rahman J ) ARASU RlNNANI V CltYNNAPPA 
HEDGE 19S9MWN 1229-AIB 1940 Mad 165 

Tarwad — Removal ef ka navan— Suit by one 

junior membei — Milniainabil t>— 'Joinder of all olher 
membera — hecesilty Stt J939 Dg Col 834 
Sankara Varma Raja r Pama \ arma Raja 

185X0 628 -12 EM £66 
•Tarwad— Tavatli—Tavathi property or separate 
pre^rtj— Presompt on— Pioperiy stand ng Innameof 
meiabei— If joint propetty-Trade carred on by kar 
naean or mmber with conseri of other memberr— 
Acquis lion made by such ka navan or member— If 
aeparaie properly or Ibasashi propeily .Trr 1939 D g 
Cd 834 ASSankuTTI t MamuaD 

186 LO 302-12 a.M 617 
" 'Tbiyyas of Caheut— Joint family properly— If 
Impartible— Presumpliorv— Rale ,r/e 1939 l>ig. Col 
835 Lrishnan r RamanaTTIa IVER 
18910 7Z7-13BM 318-AIB IDlOMad C” 
MALABAB COMPENSATION FOB TENANTS 
IMPBOVCUENTSACT AND MALABAB TEN 
ANCTACT Madras ACTS 

S 19— Score and effect— Agreemert by tenant 
to pay landlord full value of trees spontaneously growa 
cut by him— Ugirty Stt 1934 l>g. Col 832 
SRlEDni r kUKlKKAl- 

188 LO 822-13 B M 88 
MALICIOUS PBOSECUnON 
,Fre Torts— Malicious r»o<ta,TioN 
MABBUQE 

DltOaCE. 

(3) lliNi vLaw— S raaatacE. 

(}) IlLSiaNo AND Uirr 

(4) MAMOVEOiN Law— M lkttA''E. 

[kttolaitom—Sait for^Praaf t( 

ss I foe Ci—clsUc« cf eatibge ca groecd ef 
tbe leopcsericy of tk« drfendael tbe mere fart that tie 
defm^ael doet woe get I Imsel' m«ds a. y rxar- ned ti 
wee Rfhnrrtio esti fsb tbe p’sIs^S • aZeg* ta tla 
be was I'rpcerel at Clw time cf lie marriage Awd hai 
cret.aca7r rma.ee>' iep^ect esre siaec. fA-V*. 
r / «>/ JT.rL* / J VtT NAZiaA rrrea 
AW tTLA. fSFLBJ AZ. IIL 

MABBICO WOCT’TS PBOPEBTr ACT (MI 0 
18"IL 8 6-Apf.^W • y-Mrw Wj Is 

poaal tbal tl«c yoct of fsst-y was f j “'asu-ryr 
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MAERIED WOMEN’S PEOPEETy ACT (1874), j MAEWAB D P CODE, S 60. 

® ® I Class Magistrate Soiat» m 




An endovrment policy on tbs life of the bnsband 

V ,V. A / 

■ of 

' dst 


A I E 1910 Cal 217 
. -3 &~~Pro<tidt of imuranet 

Triiitet'4 neAt to — Offdat Trwuti Atlt of 
1913 

Under S 6 (0 para 2 of the Married ' 

Property Act the Official Trustee, unles* other trostees f 


(bwCi lb > >.' > j unaei 
safficient He is the payee 


.. u uu I 111 aui 

contract debts and !s liable to be sued by persons nho 
had business transactions with him The expres'ion 
carryingon bnsiness’occurringin S 20 (A), C P Code, 
has been used as distinct from personally vrorkine It 


Aitoore Cj and Rannintal, J) hfADANLAL V 
Madanlal 1939 Mar IiE 263 (ClT) 

—■S ^~Plice of iuil — Came of aetton—Suit on 

m respect 
' <en place at 

Held that the Conrt at Af mn •■•cisdiction to enter- 
. The contract on 

of a notation and 
most be deemed 
aecDted (Hawat 


KHATOON/nrr I-L- o.o- 

187IC 881-12BO 6SI-AX.B 1940Cal 169. 

MABUMAEBATHAYAMACT (XZU OF 1933) 

See MAURaS Acts 

IiIAEWAB ACJ8 ETC 
Cattle Trespass Act 
Civil FiocedQre Code 
Contract Act 
Conrt Pees Act 
Oclmlnal Procedure Code 
Evidence Act 
Onardlan and Wards Act 
Insolvency Act 
Jagirdars Adoption Bales 
Legal Practitioners’ Act 
Limitation Act 
Negotiable Instioments Act 
Patta Ordinance 
Penal Code 
RegUtratlonAct 
Stereo Da'bar— Leave to appeal 
Specific Belief Act 
Transfer of Property Act 
Watete and Ward 

hlAEWAE CATTLE TEESpASS ACT. 8 20— 

Contflum under— Mofitraie not tftctallr autkonied — 


I — S it— Afptal— Order tlaying exeeuiion 

Anjrorder srbich furtheis, binders or affects the 
manner of carrying out the execution of adecreeis aiv 
order nbicb conc|a>i*ely determines the rights of the 
parties so far as regards ih» f'r .» .s>« — * 


. lu auai ijp. luit tClV 1 

I ” “ S ilSxeeulitn apiintl eurety— Court dtrect 
eng deertt'AoUtr to frit prsreed against tudgment 
dettor~Order^ if tantimount to Haying eteeution 
I agjlHit surety 

An order o( the execution Court that the decree* 
holder must first proceed against the judgment debtor 
and if he is unable to realise the decretal amount from 
him, then alone he can proceed against the surely Is 
tantamount to an order staying eieculion against the 
sare*» r— »>«.'-«>- ,i. , j.._ ,, ^ 

effee ■ 

deer • 

start 

deon 
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MABWAB 0. P CODE S 100, IMaBWAB 0 P CODE, 0 40, B. 1 

tent «ith tbe law administered In British India The | daim are concerned should not be allowed except in 
result Is that if the son is sued for a debt of his deceaa eery excepliorat clrcnmstanees (.SiikHdeenarein, J ) 
ed father and the qoestion of the liability of the son . Vazir KHAN v KaLU KllAN 

arises, it will be decided according as the debt was con I 1010 Mar Ji B 6 (CiT ) 

tiacted before or alter the date oftheCounLil Besoiu 1^ O 7. B W—Plamtitf fadtngio torrutvalua 

tion so that If (be debt relate* to a period prior totbej />«««« ttme~Preftr trdtr 

year 19l6 the <on will be personally liable erea ihoogb ' l\here the relief Is nndenalued and the plainiiflon 
he has not received any assets of the deceased Bat If a j bemg reqoired to correct the valaation within the time 
decree has been passed against the father and IS songht fixed by (he Court fails to do so the plaint should be 
to be executed against the son as his legal repiesenu refected and net dismis'ed (.Naxeatkiihort C / and 
live the question of the extent of the son s iiabiity will 

be governed by ih“ specific provision of law laid down 1 ' 

by b 50and decided accordingly (Aawaf /tnktrt C i 

J Panjitmal and SnikdetHaraiH //) KAhtCllADAR a 

t Gihdharilal ISlOMarLB 25(C1 t) kt given 

S 100 — hen af faet— Martel value of p 
perty m pie emphon luiit 

The question as to what is the market value of ■ 

disputed propeity is a question of fact and the find • 

of the lower appellate Court on that question cannot "• 

disturbed In second appeal unless it is pointed out t 

there was an error of law in determining the mar • • 

value i^Sukhdeenaratu J) MSI MariVaM r of hearing as 7lh ]u1y instead ofSlih June and owing 
MUKANRAJ 1910 Mat L B 49 (Clw ) to this muiake he and his client did not appear on the 

" \\h~Pmier «f Chief Court ta etnuder tvt laiierdale and the suit was dismi«sed 


deuee—Dtleiminalion of turttdielion of Subordinate 
Court 

Chief Court In the exercise of iti revitional power can 
took Into the evidence with a view to determine whether 
the Subordinate Court has assumed jurisdiction which 
It hai not, or declined to exercise foiitdiction which it 
had {SuhhdtonoraiH J) Jamanmalc IIaraR 
MAL 1940MarLB 63(Clw) 

^^^^0 2,1tt,iKli^{.i)’~l^*halotnomo^^onffrm< 
liou—Petnr to fit 


A pleader it competent to leke all necessary steps till i BaichaNH 


.belt not 
competent to file an appeal nnlese there is express or I 
imul ed authority (Aasw/ Aiihtre C J. Romiitmot\ 

and SuhhJeontrtim //) njAILAL r '•ORAIRSf ' 

lOtOMarLB S8(C1 t) 
-Q 6 B yj^Ammdmeut roinng eeetmeol ob 
tttUon to pla nliff'i ttfht to tmr—PermitnUlitj 

If alier the endence for the 14x1011*1 has been taken 
the defendant asks for atnendmenl enrrelr for the |wr 
pcvw of eral I rg him to raise a purely technical obfrc> 

lion to the plalntiR • tight to Sse, he should not he 
allowed to do so for the amendment It not necewsiy to 
Mngoai the real questions between the parties Int pro- 


tfetd that the mistake was a bona fide one and it 
CEMistitoted nffictent eau*e for tc*ioting the suit 
iPanittmal J) JUCRAJp BlIOPAh SISCH 

1910 Mar LB ISO (Civ) 

— O 10, E i-^Diimiiiil oftuit for defauH-uu 

Porver of Court 

The power given to a Court under O 10, R 4 (2) “to 
makesuch order In relsiion to the suit at it thtnki fit ' 
includes a power lodisnlsethe suit for default of ap 
pearance of party {Subhitonorom J) MrCRAJ : 


lOlOMarLB 24(Clr) 
Imgof an I ~“*»0 IS E 10— Cewr/ imtinp for rtroed of 
revifiaion another eme^tf h tier eon treot rrhote of it at etidenee 
nl<uoft ini According lo O )3, R 10 hi C T C a Court la 
over to tn | Wnpoweifd lo send for the record of another rase for 
* apcader Inspection hut this rule doea not make the whole tecord 
Isedaceot [WMence In the cate (Aeawf Anirre cj and 
‘ • - SubhdemoroJn /) JUTHA n BHOSIA 

1930 Mar L.B SCO (Clr ) 
— O S2 B Z—tepit rtpriiento itr already on 
record— Foruto! attltcohm vhetker me einry 

Where one o1 l‘'e eo-promUeea d e» and lit legal re* 
ptr>entailve Is a! eady on the record lie ligttloaue 
•urrhea and the suit doea net a'ate It is not necetaary 
tobiing a formal sp(4 catlsn {PaunimoJ tmJ Subi‘ 
deemoraim,//) ClHIMSALAL V > HXa A. 

1910 MarXB 119 (Clr) 
- O S9, B 2—Tempjrorj tmimneUea — . fl i/w 
tu tifea 

cwderlo^ufya IrTporary |•^a*ttr«l bqI owfy 


poses merely to enable the defendant to avail I imaelt of matt the ra e he tech that an intunetKw Is the ofpt^ 
a te'hnl'al rule of la* (Aea-ef Aiihere CJ^ LaL* ’ piiate veletliel thrre must the farther iagreexat 
MOIIAUSIAnt- CORALPvS. >tkalwrl*as the defrudanl Is rrttraiced fwthaaUhy* 

19(0MtlLB 86(Clv) | tenporaiy Infeu'eiret i rrparalle lr)ery or Inmeve^ 
6B Yt— Amendment tab np esrwy t ence may rw.l to lie tia r'i9 Icf rc the Mit Is <>-(deri 

nfb:—/fmofbea’rm>id (ancialsmrnts {\oyo*J Aiihore C J and Poni tmM. 

An amendment will *>« letamtd wberesn *»e I /) HIKUaT V KODaaUt raKWLAU 

would h* to laVeaeay Iroen the drfendael a Irgsl t gh( | IPO J»x. LE.e«(CJTX 

which has aettued to him ly l»r^ of time (Smbloeo '• O 49 E- 1— Aae-sXi#* pimiodmfr—dffnae 
wtorom yO \A2tKhHAVr KaUX Kllaw muni r* r* ot Cmoe 

1919 Max LB 6 (C*V X ACoert Cau apnac arecT'rrrla rav'w'ias y^jractf 
— — O 6 B Yt—Pit-rmft'fn imtl^^’oundi ef Srgsee'ywt^i cw» •ie'S J » aw! rreaeranrs toda au 

,}o>m— Amendment of— It moy be a. mod Coverqeer (y a j-rg f the apprua irwet id 

The pJa B*ift III a reeetrp"i-« au t west t« a r efy ^ a rveifvr ia e»nrst.-» tf ai^rytn mws« «il.t c«x 
coei'ned tolhe groei— sof e**i»‘* ^ f 'V'h la tke gwaal. tvaaoea'ic ec-h awv eait The 

1 Tea ameoimert c< ihe pUirtaofa asUeg'uwx; . oi toweer^ U a Cown f.v tt« appx-eror cd a 
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3JARWAB 0 P. CODE. O 40, R. 1. 
most be exercised caadously and judiciously and after a 
consideration of all the facts and circumstances. A 
receiver cannot be appointed merely because it will bdp 
the decree-holder. He must shon definitely that there is 
•some prooerty m the possession of the ludgmenl^debtor 


MARWAR CB P CODE S 145 

MAEWAR contract ACT. S 62-A'«'<zf/r'/» 0/ 

eoHtracl—Eiftnttali 

In order to operate as a novation under S 62 of the 
Contract Act, the new contract must involve the pre«ent 


iDoJAlarNR 2/.> tCiv.; ^ , 

0.40, E l-Orderef Court—lf ihautd bt tup S Beund by Law-~I f indudu lenirectual 

Jerltd by Mse>is itabtlttf. 

..1.. r' . Th<» *»erson who IS interested in the navment of money 


trarily but accoiding to legal p 
ly implies that the order of t 
refusing to appoint a receiver 
ureasoos {.Nawal Kithtrt 
JiIISRiMAt. 1 

O 41. B Vt~FurO 

appetlit* Caurt, 



I —Praytr far remaval of Mumm and appanitmint ef 


tl of the Munim anil 
ncapable of valuation 
cocrt'/ee of Rs, 10 



frttM ei(denef—li,ttf at Catrrt 

It is a well established rule of law that when a litigant 
has obtained a judgment in bis favour in a Court of 


• or a declaration and possession of 

* . Ido not clam any benefitlal interest 

■ court fee payable will be Rs 10, 
* rt 10 {A’awaliitAarf, C./. and 
. • I UHIKAMCHANDV PHOOLCHANO 

1940 Mar IrB 117f0l7) 
MARWAR CRIMINAL PBOOSDURE CODE. 

*1 vnn — V— - rA — -A i^/ >i 


which would strengthen that weak part - , > *'*• 

ent coviplex'on upon that part of the cas •• . * 

strong. The rule that permits a new trial to be granted | Hon of the stolen property hit 


« strictly enjoined 
. he actual produc 
no valne In the eye of 
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&1ABWAB CB. T OODE 8 438. 

S 209~~A(tuu<i challantd undtr S 302 A1 p 

C^e—Cemmititng Atapilrali teAnitr can framt 
. iharge under S 304 and tubmit east ie Judicial Suier 
I sutendeM ' 

Wbere an accused IS cballancd under S 302, M p. 
Code an order of the llakim framing a cbarce nnder 
S 304, i! I’ Code amounts to a discharee of the arr 


lOlOMkrXU fiCrJ 
- — S af—QuttUen af Mlt^Wketker 

tan le fanudereJ 

Under b 145, M Cr P Code, a Criminal Court is eon 
cerned only with actual or physical possesion and the 
quesiicn of title to the property is a matter lot the Civil 

DaTTA 


According to the practice prevailing In MasT,attbe 
«ipen*es of witnesses for the defence are to be paid by 
the accused {,Navial Kttkare SANVAL^ VST 

AS! 1939Al4rI.R l00{Cr;. 

S Zvl—Sentence af imfmenmenl far leu thin 

three itieniki— -Add tienaj lenttuct af mSitHne—Lrfa 


*"Thf ■ 

nilbou 

ot the • 

volants 

Mrrobc 

of the • • 

ting Magistrate it aas held that the delay In recording 
did not detract from the value of the co»fes>ion 
(^ffaioal Kitkare,C J and SuhkJtanaratn J) DEVLA 
» SARkak 1910 MarLB lOtCrl 

—8 \H—Rtfirrtd tkarge theet fit in ip falter^ 
Afa/inra/e, whether ean arder fa/iee la fnt in ehargr 

A complaiut under Ss 147 A 325, 51 P Code, «tt inade 
to the police nho tenia reierted charge sheet to the 
Magtsiratewbo ordered the policeio putinacbarge 
■facet 

that the order directing the police »bo bad 
pul In a referred charge sheet to put in a charge sheet 
was not a leg^l order, 1'ue police tnuit be allowed >0 
form their onn opinion of a cave when submiiimg their | 
report and a Magisiratc cannot s'k them to change 
ihrir opinion ttieiely becso^ he doc» not agree •itb| 
them In this ca«e the police • ere qsHe cnlitkdiodo 
what they sobsequentlj did, and they *<re right wh«n| 

they mil enterl.lned Ihrir fornitr opinion to isbmli ; 


cogniaableorcogrus^ble Agaihstihe orders of acqalt 
laJs in non cofniirble case* appeals can be tl d orly by 
the (lovrrnment Advocate udder the dirtetion of the 
judicial Atmi.ier nhile so far i» Scqelitals In cognlxall 
eases ate concerned appeals ar4 to U Sled ly the 
PuU c Pfo^ecuiM under the dl.eetJona of the Jn-mtot 
Ccneiut of Police (AVno/Ai/l^/ CJan/SnUdea- 
naeaim.J) bAKRAK 1 hlUXASrilAVu 

1940 21ir X.B 17 (Cr} 

Et 120 tad 421-/U// ag/aa/^ le used'/ ngU 

lahehsaid 

TbepfosiwtoS 421, M Cr. I Code, ufalch lay. 
do«nthat no appeal shall be diimixed unless the 
appellant or Ms pleadtr has had a rrasonable op^r 
tuniiy of bring bend in icppotl cf the aatrr, dors not 
apiJy to jail arr'ali preferird under b 420 Af Cr 1 
Codr •ndiaereiore in cav of an appeal preferred fretn 
jatllbe appellate Court is not Inund 10 g!«e the aims 
rdan cpportunlly of l^g beard {Aaan/ma/ amj 
Smiidrtna’ain. //) ISA n StRCAV 

■■ • .r LJ5 113(b)fCr) 

I UBS —h/agliteats irlnl r 


odo I 


rS 4J2u 
r Ihr k.arirg cf 
«t1“i «i of thr ttuef 
the C\-ef O-an aud 


AVMJt. 


-8. 173(1)— Or^rr ditgrtsug af t*i t rr^rf— ( p4au-t wtkb Court tv ( Sau^i! A ilXtra.CJ i 'gro'rj, 
Class UactSTsATt, fojaTa HaaLal 

— - ngrl»|«J.-w, 1»» lftrl.lt. in (Or u 

report under b. l73 M Cr. T Code i>« jatfidsl ] ■ . — 8 458— /‘aefler iwfasij^^rus^i J^gdt 

Order and atMlrt the prenlun*! of *s 455 M La P grra^taarirr 

Crtie tn< jutgr canssWii hlsre«.'o-i»netvfa ion 1 T»^a»tl~'e ry g ««b in a <«..j5s ty s ay v* 

to the Ci tel Court if after vaa«elrlt*g under S, 4S5or lea-Ve li.rt‘.eT tnqsiry Isu tr case xf any yernn ^ 
Otbrtnl'rlherTCoirl claey p«evT«dieg hr U ruKsat .bed ] bat trru d t»A»grd U la rrrj s.V le-eu at J i, „* 
wiih the auiMnrss, legabty cr peer' let y <4 ibeevdrt Ir'toxd tw aay r»r»j.r« «4 tu T»* jt,»T. 

passed by Ah* Mag«ta«e or as to the tegs aritf c<4 yro It orn.w-fy tu t« ramsrJ eparsegSy • » , 

cr*-* egln Itc Vsg SfStrHCosil. ( A uW JTrrlaev.C. it ram l« lr*xA>d tu'/ ut 

/ 4*4 Auu. rfM-*. y ) ba»C»» V OnsrtUHasi So<«s-*n jc*g* k*t tn*asaU£«< «n rssw 

1959 Mar LB ll9(Cg). turemf H a cbm aadaa IW fe~s;B,c «-1 «5 u 

r 
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SIABWAB CB CODE, S 436 
Code, that the order passed by the lotver Court in dis 
charging an accused person is not proper or correct 
SUKHA: PaRTAPCHAND 

mo Mar LB 4(Cr) 

■ S iSQ— Order of dtschargt~ltitetferentt tn 
rensten 


there was oiherwi'e, a mi^arnage ol justice An oroer 
of discharge which fs made after hearing all the evid 
ecce of the prosecution ought r *■ ■* * 

It can be said that the order i 
unreasonable and tnconsi lent 
tion ol the evidence belore the 
/) Bastimalo Chunila 

' ■ ' — 8 ^5— Finding at I 
^eeeitity for 

Under if e provl'iona of S 476, M Cr. P. Code, atl : 
that IS neces'ary IS that the Court ordering an Inquiry I 
should haveapplied its mind to the material before It I 
and be convinced of the necessity to take action li is I 
not necessary to give a finding to the effect that It was I 
erpedienl in the Interests of 
taken against the person n . ** • 

/ ) KtSHENLA’ 


-S 476 B— 


Court 
\ of S 476. 
the appeal 


/) SaRRaR S' P OVMA WlOMacLE 2S(0r) 
— fl tIi—Aheondingof aeeuted— Proof rtguirtd 
In order to piove that the accused person has abscond 
ed the prosecution most prove that the accused was 
present at the place before the occurrence and that he 


MAEWAE EVIDENCE ACT, S 92 
MAEWAE EVIDENCE ACT, S Zl-Statmentt-^ 

^mti iiifity~Conr/, if ean imforl txfraneotei eirciiwt 

A Court Is concerned wholty and =oleIy with the 
adimssiUltty of the statement as it was made and cannot 
import into consideration any circumstances which are 
e statement {,f\fowal 
') bARKARP bHAM 

••• Mar L.E 122 (Cr ) 

«>A — •statement of -dead perion—tf'Aen 

admittihle against .tccused 


1939 Mar L E 122 (Cr ). 

S ^^—Fmger prints ilurred— Expert ettdence, 
value of 

sVherecertain thumb impressions were blurred, and 
many of the characteristic marks, therefore, far from 
dear tho* rpnrterini* {i difficult to trace the features enu 
• -ert as showing the identity of the 
Court could only find a distinct 
‘especis Add, that It was unsafe to 
1 of the expert {.Pantstmal J) 
Oanesh V Nathu 1910 Mar L E 138 (Civ ) . 

8 IZ^Cotnpirtion of thumb impreinonv—Duty 
of Court 

‘ AHhoiinh rv. -, 1 . Valuable 

•eexerciied In 

• • thumb im 

piessivi s. aiiu ti e poMtive evidence ol wilnesseawho 
were undoubtedly present and were eye wilne>-eeB to ibe 
transaction should not be lightly brushed aside 
iKantilmal,/) CaNESK v SaTHU 

1910 Mar LB 138 (Civ) 

8 Oral tttdenet at to eonnderaficn— 


g B12— Finding that aetnted has abs onded — 

Whethtrneetssary 

All that S 512 requires Is Chat before the Court 
records the depositions of the » itne«ses for ihe ptosecu 
uon under this setion It should be proved that the 
accu'ed person has absconded and that there is no 
immediate prospect of arresting him It does not 
require that a finding should be given by the Magistrate 
to that eSect, though it Is advisable for the Magistrate 
to do so It Is, hoxeever, necessary before evidence can 
be recorded under S 5l2 against the accu<ed in his 
absence that the fact of his having absconded Is alleged 
tried end established {,SMkhdtonarain y)MADANLAL 

r.:iABKAR. IBSOMtrLE lOl(Ct) 

——8 612— J’frfrf eompUanet teith—A'eeeinfy for 
The fundamenial rule of law is that statements made 
against a person In his alewnce c""* » 

evidence against Mm in a criminal tr • 

thU fundamental role can only t>e 
and when a Statute peimits som«hlnc 
a (undan eti al rule prohibits, that 
<'nn« b« Hric-t compllanre of tie iial ■ 

itaesceptlon AIR 1926 All 349, •• 

, MraS,f /) MADAJ.UALr .SABKAR 

1039 MarX.E 101 (Or) 


■ IS notoneoffts terms 

evidence may be given 
itmal /) USbIAN v 
iwAo AiflOMarLE SI (Civ). 

— — H 9l-~Eeeetpt for payment— Oral eviJenee of lit 
eontentt — AJmissibilil}, 

A receipt for payment of money does not amount to a 
contract, grant or dirposilion of property Cunsequenlly 
oral evidence of Us contents is not barred (Pannimat, 
j ) Usman i Jamnadas 

1940 Mar LE Sl(Clr) 
8 Oral agreement making deed enoperatnt 
—Admlttibllily 

There is a duilncllon between an oral agreement that 
no oMIgaiion shall be attached to a written transaction 
at ail or In other words that the deed was meant to In 
inoperaiive and an oral agreement that though luch 
1 btigalion does attach its operation was conditional on 
Ihe happening of a certain event 1 ile no evidence In 
any shape can be admitted for (he purpose of showing 


I The rule (bat era! evidence Is not admiisible to 
contradict the terns of a wiltiin contract li not 
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WAaWAB EVIDEKCE ACT 8 101 
. , -. 1-4 „ *,1 }»no! o< An ofil ftsteeiwnl dMi dwentiOfi him W bite the ccate b 7 


MABWAB LTMirATIOir ACT. S. 11 


M)bie« towBica iaea*»-tcT! ciiioctj kj iub»vocuui« » v. w w 

(2) Insolvency Act doe* i ol debar a oedilpf from filing 

;‘oV«Tk:'r^Tr.sir.Lcr 

d,p»,<i. i.,r,h,^i<,. [,.»..,'*■■«> .dj., /) ''“"Sm«j:e taiciT). 

Sp;s..'°g ot".'™..!’' ■-"« «d " "'""" " 

RACHU»,TII. p,o-«llk.,*-K«10t» it, Ori.Wn 

IMI.AC.II 1. to ,h, lord,,. .h,cl..„-p«.S«!.n “ct t ol ih. An . ji 1, 


In redemption Mits, in ine otsi »n»s »n«, m m 
riainiiS toprove the enortgeg* on the bin* Ot ahich be 
seeks posswston by relempticm \\h*re, ho«e«er, the 
deJtndMt admits the c«i»tenco ol the ntortgape the 

oUlntia cannot be caled upon to ptaee the mortgage 

<NM.il Xitkift.C J »md OtyNHAVAL 

Suu ’ 1039 M.ra.,B m (CIO 

g_ 116— /UdM *»*tvitd 4«»j»f«/*r t» fitujJia 
*M/»^are-revii*/. widier tan 
dtmy tandlfrd'tlillt. . . 

Where a lease uetecotid by a penon as a part ol 
an invalid transaaion of sale or mortgage by him. he is 
not eslopprf from denying the tide of the person in 
nhoae favwr the lease 1* eMcoteil Bat «ioppel **11 
arise If the lease 1* * traneactlon aiiogether wpar.te 
from tbelnvaUdltansaaloool «le «. . J*;’ 

ot coarse open to the tenant to prove that the leM note 
IS of no validity -haetwer as It was eewt^ In lgnor 
anee t>f some fiaw In the title of the ^ ™ 

coetewn, mi*represeotation or ftand. If these 
dientsarenol pleaded end proved, the qeestionof t^ 
lessor's tr U wonld be foreign to the •*“* 
ejeerment sBaintl the le««. (*«•“{. 


oroers nnico »re 

therefore appeaUl U atWout I'ave of the OistMCl Court 

or of the Chiet Court (^utkJeexar'Ht J) KpHRI- 

aiAbr BijiJovN IStOMarLB fiSfCfw) 

ImaEWAB JAOrBDAES ADOPTION EDtE3 

' (I9fi2 — AJaftion inia/id unatr — if »<* forit until 
(dHCtUafttn iy Court , , . 

Where there has been an adoption in form bat seen 
; adopsion is invalid the adopted son rJow not anjofre 
' Bfi) »»cbi* 1 ft the adoptive family Cometjoetitly « Is 
not necessary 10 have such an adoption camelled by a 
Court iifa-ral Knken C J and Han/iimal, /.) 
BAKHTaWARSlhCM V MMBSiNfH , ^ ^ 

1910 Mar LB 70(Cir), 
•— — ‘Arerrrfflr'— C-fArr' BAat granJn 
The term 'Jigirdar' rncludei s person who derives Ws 
title to an etiate from a per-on aho bolds a /sglroffi- 
ctsllT recognised as sach by the Ds bar CotistquenUf 
a Cbhet Uhat gtsmee is a Jagirdar and Is subject t« «>* 
woriiioMol the Ugirdats Adoption Rales of IWL 
iNava! A‘nlteri C J a"4 RoHUlinaty /) BAKHTA* 
'wAHSlVCHt NntBSlvCH 

191i> Mai L B 70 tOir \ 
MABWAB LEGAL PBACIWIOMEBa ACT, 
*• 32— /’/«-frr- tuif/nUtd frtm fratttu ap^nmg 


IffS'J «er. U » t w.. / , 9 ^a~r-.,ad,r frtm 

to — .«»nr4 va awn WAttDS AOT rttulartf at Muitar KliaF~\VktiktT guiUy undtr 

MABWAB ®^^*°**^®**^° U^»f\ Apl«aderwhoha'ib«"S’'5P«'"**^®’*'‘«“*‘’'**‘'*“ 

17— gwar/iarr— /’rrj««»r M ^ ofarwaring for the parlies undir cover ol Special 

' ptmers of attorney end practical y performing the func 

• >..4.R >-.• itoli* in have evaited the law re* 


miirat~/ffe>i it irnared 

TherecanbenodoubtlhiHofir as the jwwee 

appoint end declare iht guardian of f' F 
isMflCetned the personal law «f the minor Is to be 
Uken into consideration, but that t »wi< J"*' 
bindmaopou the Court w h 

of the miftor consistently «rtb that 1^ In W h 
the personal law has W this eatent been 
It ..^absolutely binding on the Court and can be 


poHCrsoi aiiorney ../..mi.,. ...v 

WOOS of a pleader was held lu have evaded the law r,. 
latingto appointment of pleader* He was pomsbable 
ondertr 52 of the Leg*! *':» (Aart^/, 

iiskarr.C /,«»■/ Sukkdtpaaniiit J) lllMMAtMAt. o 
PyK^RAj IMOMarLE 136(C1T> 

MABWAE limitation act 8 &—Ganrnmtnt 

-AvfW ta tftnal tannJiralian 
Under S 5, Marnar Limitation Act Ooverntnent j 


' ",!l *r .1^^ walireTf t^^ thatsome Under S 5. Marwar Limitation Act Government « 


KULSAM 1 ■“"““““"'w.ON.rl.B 106(C«) 
MAEWREtKaOLVESOT AOT, S 

tJ.. / ) r«.-,A«c„, 8 o , 

c,« «; to A 


A'Stdjpn*^ -Jebt «* » 


down ana tne euuyn-t * 

SuWtanaraiit, / } SaRKA* o , 

I 1910 M« LB 1 (ClA 

12 in® E 27 r>f Copying Bales— r»»i» 

I rWArrora— Srfrnr 

’ Vhereacrordingtotbe rate* of the Court the copy- 
Ine fee most accompany the application for copy, the 
time requisite be|tn» not ’‘‘'O" «PPl' 0 *»*w. fw copies 

. is made but when the necessary fee «* P« »* I/' 

Arilerr € J and Sukkdtanitain J) *lHA>tti»S v, 

* tllw AKD WW M.rL. E 124 (Clr.) 

— — B U-~Aiplioaiiln* 

In the appU-otion of S IA of the Marnar Uovtaim 
Act ihogeie^t principle to be kept ,n 
by the clear language of ihe Artiion and the u« of the 
•ord. -plaiWifl' and prceanmg’ shows that the plain 
vK t« the second suit rbr-ald be the plaintiff in the 
f«-mee suit sad that S 14 U InapphcaWe to the caM of 
: » defendant merely defeodiog a aort {XaniUmaf *»/ 
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MATtWABlIMtTATIONACT.S 14. 
SukMtin^rant, //) PR. OhKARSINGH v. SllER* 
SlNGHJt. lfl39Mat.I,B 288(Olv.) 

—3. Xir-’Bxteniien cf ttme—Teil. 


THE YEARLY DIGEST, 1940 

MABWAB liUmArriOH act, Art 120. 


S. Z^-^Applteaitltty — Suitt filed after Atk 
fanuary, IV32. 

S. 30 was enacted to provide a period of grace in the 


- I ■ -3 Xl—Ferner procudmg •fiittoneiived’^PIatn 
tif, >f enUUid to him^t ff uetiM 

Befoie the plaintiff can claim the benefit of S. 14. 
Limitation Act, he must show that he was acting with 
doe diligence and was prosec , 

log in a Coatl which from V • 

cause of a like nature was 

where the plainiiS failed • 

misconceived, he is not ent 

this section alihough he had * 

belief. and . . t * * 


1940 RtarLB. 125 (CfT.). 
" “ “Att 2%—Aeguiftal ef plamttfT-^If refers it 
tntftal eegutlfal order of Mapstrate er als» ttierr 


The 

hard 


of certain debit items 

ffeU that this amoanied to an admission of an 
ansctiled or oatstandmg accoin'. (Aijitjl xtskrre, 

cn -„Yo'Sr.E23(01r). 

g preunht^'—iVktthtr enetudee 

period prtmJed iy S 30 

The exp»e*sion * period prescribed occnrring in S. W. 
. . i.j, .k> Mr insrutt* 

, of the 

, ,1 e within 

, I • limita- 

3 21 — ‘'iew/tf/ gHardian" —I f iKliidet 

^X^dTraeto guardian of a minor who takes upon him 
Mlf Iheminageroent of the rninor'a properly wnbow 


V 1911) tlir LOl. 4 itUv.s.i 

- W 25— Ca/rHld/ivw »{ pentd of UmitatiOH 
\^ikracr> Simvat, 

The »8b tiiution of the words 'Viknmt StonmiC for 
•C-etoi’.an Cal-ndir’ fn *' 25 shows ihsf. for the pov 
r,ry.«^ol Umiution Act In Marwar. time It to brcaleo- 
|*ie«l wccofdine to the Vikrami (Arewn/ 

Cj. «»/ /.I Ctresmenw. 

tutruk. iai 0 UarJ.Xt. <2 (Ctr.) 


gone some expense and the worries of an addiiional 
litiganon .Such cases however hardcannot be oonsi 
der^ for the consirociiun of statute as hard cases make 
bad law. (A'emof A'rtWr, C./. and ^err/irma/, /.) 
CKCCSINCH v. KaIPUR 1910 Mar LB 62(C1V) 

" ■ " -Art. 89— ^r-inripa/ a«/ eupM-^Ltfal rePre* 
tentative of diteated pri"i*Pal ttnunmng to employ 
afe"t—Sail a/o>iut agent regarding anii*itf (enai^^ 
timitatien. 

When a man employs an agent and dies and the agent 
continues to be enipl >yed as before, a new agency i> 
created and a sou for the period of the oU agency is not 
aSected by the bar of lirDiiaiion. Such ca^ea might 
cover two periods the one under the former principal 
and the other under bis [eg.I reptesentaiive and these 
must obviously be separately considered, A suit for 
acconn*a for the anterior penod brought more than 
>2 years under the ol 1 Limitation Act from the date of 
the death of the oM principal would indeed be hatred by 
' • ' • suit relatirg to the subeeqneni 

aflecicd by the death of the old 
. IS ihcnew piinclptl oMy. {<Vbr«/ 

lANRAJ V. JAMNAPAS 

1010 Mar LB 57 (ClT.). 
•plitakilily—Sutt for recovery of 
rendered, 

• ■ la claiming Geogn lag for services 

• . • ' » defen- 

■ • ' Llmita* 

■ ■■ - • y/.) 

1910 Mar LB 82 (CIt 0 
——Arts 120 ud 109 — AptU‘akttt\-—&H>t kftt 


because Ihe person rectivlng the Income was entitled to 
do ao. 11 ha however subserjuenUy eaclndes bis co- 



INDIAN DECISIONS. 


MAfiWAB LIUITATION AOT, Art H2 
»hirm from their ihare in the profits, he will be deemed 
to bare wrongfully retained profits, and (n that case 
\rt )2C^ Marwar Umitatlon Act would be the appro 
priate aitide and not Art 109 as the latter article has 
cot a limned application as its terms Indicate 
Kttktrt, C J and ■ 

KisiioriLau "i ■ 

Arts 142 a ■ 

frffof 

In all cases m wfa ■ ■ 

\tt 144 is in contn • • » 

the pleadings of the • ■ 

taining the eaa t a ■ 

the suit It the suit is in lems as well as in sabetance | 

tM<edoo the allegation of the ptaIntlEf having been In i 

possession and having sahseqaenlly lost It by di posses I 

•ion it comes within the pareiew of Art 142 Art 144 


21A&WAB P£KAL OODE. B 34 
MABWAB NEOOTXABLE 1K87BUMENT8 
AOT, Si 8 asil43— 7*rartr/rrrr »f rugehaktt tnttru‘ 
mint undir tah dttd—Ptntltn and tighti cf 
A transferee under a tale deed of a negotiable Instm- 
menl Is not a bolder of negotiable instrument within the 


rtntt Ittwetn 

There is a difference between an endorsee and an 
assignee of a negotiable instrument While S 43 
creates lights In former's favour against prior parlies 


properly had been dispossessed The traiden of proving 
the date of hit dispossession under Art 142 la on the 
plaintlB who must show that his dispossession was not 
more than 20 years prior to the instiiulion of the Suit 
If, however, the plaintiff sues on the basis of Ms litte 
jJooe and proves bis tltJe, he tl enfiiled fo a decree 
unless the defendant sucreeds in establi>htng his 
adverse possession for a period of more than 20 years 
{SHkkdtanarein, /) MoOLCKANDe VaCHANSial. 

1910 MarL.B ll(Otr) 

—Art 144— Sr»p< a/. 


Mraim,JJ) htlCURAyt' NARAIMDAS 

1940 MaeJi B 76 (CIT ) 
— ~Bb 48 aod AZ—Transftr tnstrumtnt ty 
asntnmunt-^Ritktt «/ fransftrte, 

b 48 of the Kegniiable Instruments Act does not 
prohibit the titaiUt of negotiable rnstrumenta othennw 
than by endorsement All that it lays doan is that if 
the bolder of a negotiable instrumeDt iransferi it with* 
oot eitdnrilng it, the transferee merely acquires lbs light 
of an assignee of an ordinary chose in*sction and does 
not acquire any of the advantages of negotiability, for 
' ..... . ••eiied Is merely aHigDed 

• • • it is that the tiansferce us 

• * with all the rigbis of ■ 

> ■ • Kegot able Initromesti 

MSCHRAJ 
• 76 ) 

in erftntal 
tst tetiktut 


i'ieti Hr tia:ana6it txptatiitn • . o « ' 

Justice, pabliclnterest, necessity and policy all re . , * 

that even though a period of sia months has been * _ . ' 

cnbed ander Art 157, appeals should be preferred 

all reasonable expedition pos*ibl^ for^there maj I Jatipilge war uisnonoureo, ii was 


••..V 4’. ; 


• ' ^ , I o> Ktiairi ia»u 11 IS iiui iiei.efcyair iw eseL. ■ ■ e« s ' ' 

* ' r The saie Is com 

, . ■ ■ accepted, the pro 

" * “ 1 the purchase iDOoey 

• o the Thikana lose)) 

^ ■ • her person (A'oiwf 

claim based on his title acquired as purchaser does not | ij*^***^ —‘j.y — i^?eivO 
r,Ui. lo th. nrauen, dSh.r,. or ..iKtolon ol Ih. m'™'- . 26S (Clr ) 

decree and Is not a step-In-aid of execution wiihin the | 3IASWABTENAI> CODE 8 Zt~dfy/$caHlily— 
meaning of that expression In Art 182, Limitation Act | Prtaf at frtarrangtdpian—H ntemary 
It Is open to him to bring a suit fur posseni i i i ■ ■ 

property purchased by him and ruch a suit ■ • • 

birred by the provisions of S 47, C P Code v ■ ‘ 

khktrt, C.J , Kamttmat and Sikkdtanaf ■ • ■ i ■ 

Meghrajo DItASRAj 1940 Mtr • • " 
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MASWAB PENAL CODE, S 109. | MABWAB T. P. ACT. S 69. 

compUinaat in a body armed v^iih Jatfiies and fell apon I If a transaction i$ divisible and one part can 

r, iju- .f. I > _ .. qnd the other 

■ . , ay be Bsed a^ 

• registration 

• • • ■ ; be collateral 

" "3 103— liitvuni—iyAen campltU—lntUgaUen I and not dependent upon the part nhich requires registra 

—‘Mtanmgef I tion Conseqaenily where in an oniegistered bond 

In order that abetment may be complete it Is neces | relating to a charge on immovable property the defen 


Iisb instigation ' 
/) Sarkaro. 


S 311— 

bona fide tlaim «f Uth 

The voluntary obstmdion of any person from enter 
ing upon the land under a janu /f,// claim of title and 
possession u not such an obatrudion as can be inade 
(ha subject of criminal prosecution under S 341. 
Marwar Penal Code (Mtrwf Kuhert, CJ 
Sukhdttmratn, J) SaRKAR u PemS'NOH 

lOlOMarLB 6(( 

• " “S 884— •‘/n/Kry’— to eitiru 


rracuee. 

Ilisof great iniporfancc nottoallow litigants who 
have tocceeded in the Chief Court to bo harra>eed by 
further appeals when there is nothing aisiaWebot 
amonntsof money which the Legislature dead^ to 


tirtmotiy 

A threat to obstruct marriage ceremony 
net paid vroutl no doubt Involve harm to 
well u the reputation of the complainant a 
Injury enough Within the meaning of S 364, Marwar I 

P.t..lC«le read mth S <4 M.rmr Wnil Co* ^ KELIEf ACT, S H-C. 

■ - - p / /if /v>>rlien — rnlimijstien\' . 


alar facts of the 
rave to appeal to 
an^ Jiarnttmil, 

1939 Mar LB ^62(Clr^ 



of 

Ibe preparation to cause h 
cannot be necewarlly Inferred 



i If I. ■!!/ 


'T 8 


■ .'efor 

MABWaR BCOISTBATION act, B d9— £fi» I the Mortgage money only where the mocigagor bincis 
tmj rtUungtotko’tf enimmefoUf pnPfrtr\^\oiat\t to pay the same or where Ife mortgage* 1< 
—ffo'i»>luiKti»frt,,ffrt^oiun'iirtoHnft*fay, I deprived of the whole or part of his security by or In 
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UAS^AB T P ACT. S 137 i 

con<rqiienc« of/ the wron^fol Act or default of the 
mortcafpir or where the mortgagee being entitled to 
povession of (bepropertjr the mortgagor falh to deliver 
same to him (^vUVr.urorjrx /) UtliKUOlAN 


bHKECK 


, ^ -» 


mastcb and SCBVANT. ' 

to dismiss (be plaintiff Ual the mere difference between 
theouitern of (he plaintiff and that of his predecessor 
will nottiistif; his dismissal If identical conditions, 
identical work and the presence of the same vrorknien 


hUtr ” 

S 137 • fc ■ 

certain mercantiledocamenis and 
It only allows transfer of the 
that section apart from tl e p ' 

of the T P Act Consequent • • ■ • 

may be transferred olhernis- • * ~ 

(Aja/r/wi/ and SukkJtsnit * ' » 

NARAtNOtS ] 

MABWAB— fParci and wi 

—Oiditation, tekflAtr unit k 
An obligation to offer a 
Xarsas by means of watch 
tbefi of their property could t 

mias personally or through their agents and employees 
iXan/i/mal and SnikJtonarain, J/) BHEKHSltrCir. 
r ilEHiSiNCH. ISIO MarL-B S2(Civ) 

■ ■ iVatek and wrd—djeefri Zag^Agrt/nttnl btt 

wetH and ^artat—lVirthtr diUrmtna^lt 

An Bndertakirg by Dhomias to keep watch and ward 
0>er the fields of Karsat in hea of payment by the latter 
«f Geogri lag u soltly based on mutual agreement and Is 
determinable at (he Option of either party {.Rannma! 
andSnkkdttn rerx.y/) BHEEKStNCK o ilSRlSlNCM 
lOiO MarZ..B 83 (Civ) 
MASTBB AKO SCBVAKt— a/r><-Ara>rr(o/~ 
Jitattnai/fmrtttt 


nay io>tiiciive | aaii»faciory conclusion can be drawn The mere fact 


— Dismisral of servant— Right of— Reserve Bank 
of loJia employing servant In spite of his Insolvency- 
Right to dismiss him for same insolvency Sft 1939 
Dig Col 854 RBSitRVE B*NI( OF INDIA V ELIaS 
18810 339-12 B,B 262. 
■ ■ — Em^tyte »f Zhtt'/ft Seard—Jlht>^ nmeval 


tffik duty enttred up^lf inffSeitnl ground I (he servant would not necessarily be his master's tenant 

If in a Sun by an employee for damages for wrongfoJ I The question as to whether lbs master's house Is a rnere 
termination of a contract of service, thi •*'' • ’ * - jj*.. l,, r. 

ployer justifies his action by asserting ■ .■i.. 

•was habitually neglectful of bis dull ■ • 

incompetency in supervision resulted b ■ . > ■ • 

tbe pro fntion and inaeasein the percentage of damage | master's hou e be ancillary to the performance of Ibe 
during his tenure of office as compared wit .* — 

predecessor, the onusofproof is on (he ■ • a** i. . 

justify hit action There Is no doubt I - • • * ' " . * * 

negligence of a serious character would Jc ••• 

missal of an employee or Indeed mlscor «• ■ - ■ 

occasion only, if suAiciently gross D«t • • . i 


— hx occupied 

■ ihebousels 

, other bonse 
Lnigt JJ) 
. ovl^cs or 

II '■WN 112 
servant — 

. 
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mabtbe and servant 

resQliing ,n acadent-UabilUj of owner of car for 
damages See TOPT— NECLIOencp 
, , , ISMysEJ 316 

Pnntt^e^^^ " — ^amagei—Measurt of— 

The mea' — ^ 

employee e 
term of yea 
The plainti 
recover the 
service, th( 
have obtaii 
account ’ 
conlract to 
In ca'es wl 

on* ronth , 

y-Oiviimiitia ana uivatia 

y/)GOKAK MUNICri*ALITVt. RaJaRAM SHRIRHAR I 

4 S Boa LB 8 W«AIB 1010 Bom 386 


I mesne profits 

B!EorASsiMf ShaikThambv Sahib 

IdlORaoSLR 244*18910 777» 
41CrLJ 797= IS RE 67= 
AIR 1910 B«ag 111. 
I MBECHANT SHIPPING ACT (XXI OF 1023) 
• ■ tautf — ly/utt may 

- • il tvyage—tf'ar— 
fail, 

' oa contract nilh a 

for a period of one 
ices witbin certain 
d war breaks out in 
• _ must be deemed to 

oin the ship, within 
Merchant Shipping 
place in the war 

*t)ne The voyage which they were now called upon to 
undertake was not such a voyage as was contemplated 
by ibeir agreement and it entails ri«k* not contemplated 


mant'goodsclerl a^d another for 
conepiracy-Conviction— 
dismissal of station tnaster— Sabeeooenr acaoma) m 
rewrfcm— Suit for cfatna*ea for ^oncful , 

, .. •• 165 Madras 

.. . ' * * . . *' 

< •/ 4 i, aL 

mtEEIAl ALTBRATIOH-A, ' 

WAL ALTeRATIOtf 

maniur . 

Das • . 


"**^104OBai‘gLB*4W=*AIB ISlORans 252 
MBSNR PROFITS — Asseument-^Landlord end 
I tenant — Suit In ejectment— Tenant claiming occupancy 
right— Decree and dispossession of tenant— Reversal of 
' decree in appeal to Privy Council— CUim to meine 
'* ’'of assess* 

lOAsesslon— 

• ■ ' P CODE, 

’ ‘ . . MEJ 084 

* " ’ • • enjoyment 

• >f othere— 

' elculatlon— 


of St . 
Ss 2i6 


CODE. 
MERO ‘ 
S 6— ( 



h • AS • •• 


roperty and 
>me prSm» 
iw loesta- 
ts even a« 

*: - It 


ti- , . .... . ... t 

A.tl{ 1910 Oal 683. / or continue in possession parilcfpaled, he 
14— <ln<orrf p/^ox/y — Adtaealfi fm (wogidbe li.ble In other words, if tt-e dispossession 

'* A r. .A .. I can be reearded as a Joint act of several persons every 
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MIKOB j 

Ste site (1) GuaRUI iNSlilP. 

(2) Hindu Law — Minors ' 

(3i Maho'iedan Law— Minors 
——AJitnaiien if guardttn—KtmtJf 

” • »phe«, a pei<on 

■■■ •• .1 ■ (bat of the 

• ■ • • ■ of ratiGcatwn 

■ • •• ■■ *rned andf>as 

t • • • ■ power to alie 

nate Sublet l'> restilctions) (be minor who le not j 


1910A WB (HO)278-mOALJ 348- 
ALB 1910 AU 320 
— AIi<H3titn if ftia^Jian—Vad and taidaUt 
traHtactieM—DiitintU»n--VMd alitnatian—tf tan bt 
rahSid bf miner after maiJrilf—Rtpadiaften—^tetl 
tity—Satt bf ptardun in rx eit of fe'etrt — Snbifguenl 
lalt by tame guardian te another fret of eniumbranett— 
Efeet of 

An at enalicn by the gnard an of a 
benefit of the minor bat in excess of (1 • 

aathority is not void bol only voidable a u k uai « . 
Rood until repudiated by the minor on whose 
behalf the transaction «a entered Into Where 
the act of the {piardian in alienating the property Is not . 
an act done on behalf of the minor at all and the | 
minor dent 
transaction 
eanncterra • 
saij for the 

whatever • 

IS made for the benefit of the n mor free of encom I 


void, thesnreiysbip contract la collateral and almost an 
independent contran and It can be enforced against the 
tnreties {Puranii /) TIKRILaLv KOkULCHAKD 
• LLB (1040)NaE 632-1810NLJ 868» 

A I B 1910 Nas 327 
-■ Contract of sale by p**^*!**" behalf of — 
Enforceability against minor— Paichaset’s remedy See 
1939 Dg Col 857 Krishna Chandra Sharma n 
KisiiABA Kumar llb ii9tO)Nas&5» 

18610 1S6-12B.N ISO 

‘Debts by guardian— Carrying on of ancestral 

boviness— Uabtliiy of estate See HINDU LAS\ — 
/OfNrFASIttV— ANCfSrRAt. BUSINE5S— >fWOR 

1910 NLJ 681 

' ' D etrte against ^Aisenee of representatien— 
Effect — Exentlten tale — Title if fastet — Prtn iple ef 
S T P Act tf apphet totalet m exeeuhon 

Where though there was an order of appointment of 
a guardian, there was in fact no proper ripre'entatloo 
of the minor (he decree that nay be passed against ihe 
mtnor would be void ab initio and not merely voidable 
and an execu ion sale in respect of such a decree is an 


ytrma //} DwaRIKA tlALWAI p SITIA PRASAD 
IL.B (1910) All S14-188IC 781- 
13BA 69-lOlOAWB (H.O)253<- 
1910AL.J 186-AJB 1910 AU 256 


binding nature— 


of guaidian 

A person whose personal interests clash with those of 
the m nor cannot be appo nted a guardian of (be piCK 
perty of the minor lAidrl Qayoom C J and KteUu 
/) CIIIXUP AMAR Devi 42FI.B J &K SIS- 
■ — Aibitration— Reference to by mother on 
behalf of minor— Bind ng character Set ARBITRATION 
-ueference to 48 0 w n 40" 

A 13 1910 FC 181 (PO) 

Burden ef proof 

The burden of proof of minority is upon (be minor 
Where therefore thereisno pnma fane erideoce of 


A minor is undoubtedly entitled to plead that be is not 
bound by a decree provided he lays the foundation for 
such a plea ifimaitand Parma,//) JACARNATH 

Prasad p Ckunni lau 

tXB (.mO) AILSSa^UlQ A-WB (RG')458 b 
1010 AXJ 611»ALB 1940 AU 416 
■ Veerte against— Setting atidt — Grott negligence 
of guardian 

In a suit by the minor assailing a decree obtained 
against him if gross negl gence of his guardian who 
condocled the case in which the decree was passed 


In the ca<e of sureties for the perfetraance ofacon { AXB. 1940 Mad. 810“11940) 2M.L 

tract by a minor though the contract by the minor w —^^—Patmenl of debt bf—Veliditf 

y. D 1940—38 



9*5 


THE YEARLY DIGEST, 1940 


916 


UINOB 

A roinor can vahdiy pay any amount towards bts 
debt and sach a payment lowaids any instalment due 
under an iDitalmem bond would be a good payment to 
prove that the said instalment vaa discharged Iftkant 
CJ and MadsN MohanLaL V Zahik 

UDDIN 187 1 C 809 

——Proof of age — Snit on mortgage— Piea of eaeco 
tion daring minontj — Burden of prool — Boy described 


vinMn trantaetiefi'^ktpuatatian by I 

Suit if ntcttiary 

A transaction which is s oidable at the Instance of the I 
minor may be repudiated by any act or omusion of the i 
fate minor It i$ not necessary that he should bringai 
suit Consequently a tninor‘6 failare to insiUute a auit 
within three years of his majority cannot ipto facto 
perfect the title of the person eta! i ing under the voida 
ble transaction {^Hmdtrun, J'^ LAUTKumaRD«S 
( NogenuraLalDas ait. 1910 Cal 689 
MOBTOAGE 

SualioiljC P Code O 34 ' 

(2) T KAcr SS 58 98 

—^-^AeouiiU—.Aforigtgittn poisemen — Oahlity to 
McoHHi-^EttCHt «/~SaU iy mertgagci—hahhly to 
aceouHi for tait protttii on footing of xiilfnl default— 
Rult I 

In an seiion by a morigignr against a rnortgagee in 
posussiQD who has aoldibe aotigiged property, the I 
morigagor IS entitled to ao account of the pioceeds of I 
eate receiyed by the mortgagee or I 
blsttseorwhtcb without hit wilful t 
been so recetred although wtlful def 
been charged in the pleadings and 
A noiigagee in poisession must accoi 
out hu wilful default be might have 
time of hi* taking poueision (iff<ir*i^f/. I ) KaBSON I 
CHAVPSI V MeoHJi ASARIA 42 B 0111JL.B 917 ' 
‘ "'— ‘Bintficiary under triui— Mo'lgige ty—Vatiditf 
A beneficiary under a trust deed is competent to moti ' 
gage his Interest There is no doctrine of the law of I 
India which prevents a beneficiary under a trust from 
dealing with his inieresi ^ way of mortgage, iboogh | 
such an interest i< not regarded in India as an equiia ' 
bte estate (Sir- C • ~ 


MOBTaAGE 

mortgagor of hating received consideration The 
moment such a document is proved and exhibited it is 
for the mortgagor to rebut the presumption anting out 
of the tecnal in It If, further, m'lead of the moitgagor 
himself, the mortgagee has to sue his legal heir who 1« 
an infant, there is no greater burden as regards pioof of 
considetation on the mortgagee {haniiimal ar i 
Sukhleenaraut^ J BaLKiSHAN ./ MsT. JawaRI. 

*'39 Mar LB 814(Cltr3 

■ ■ p/ paymenl—Renlol 

As a rule a recital m the deed is do evidence 
to prove the payment of consideration But 
where tbe transaction has taken place some 60 
years ago and where the parties thereto arc 
all dead, the recital in tbe deed as to the pay 
ment of consideration may he relied upon as a 
reliable piece of evidence (Itmatl, J.) Ran 
. lu Pfarev 1.\u 186 1 C. 515= 

12 R A 408=1939 A,W.R (HC) 872= 
1939 ALJ 1056=AIR 1940 A 101 
' — “Contiructten ~Cevenjnl to fay Executant 

undertaking to take back land mortgaged oh faying up 
principal tn one lump and getting endorsement o* 
creditor on deti, — £/fert of-^Bigkt to me for enertgage 
moaty 

A morigags deed provided that tbs estcutaot on pay- 
mg op the amount of principal in one tump sum in 
tbe month ct Jeth 1334 Fa Ii and getting endorsemen 
of payment made on the back of the rehan deed by tbe 
creditor would take back this land 


■ " C oHetrueUon^- Redemption— Time for —Protn 

non for payment of prineipal tiiitiin fie yrari— 
Alortgagor permitted to tell perttont of hypoihtto and 
pay tale price to rn-,rtgagee in repayment of moitgage 
mtkin period— FnrtkcT protmon for paymme ofpnnei 
pat and intereit due after yeart—Eigbi ef mert 
gager to redeem before Ate yean 

The words * wiihin five Sears ' or ‘ in five jevTs’' used 


AXE. 1910 PC ‘ • 

— —Co mortgagors— Transfer by some of enure 
equity of redemption to moitgagee— Position o| wort 
gaj« — Vuit by the other co mortgafora — Nature — 
IJmiiailon— limitation Act, Art l4'i 1939 D'g , 
Col fl60 KlSHfV OOPAl^t ABDUL I ATir KlIAN 

16 Lock 176-18510 Ul- 
12nO 1SS-AI.B 1910 0odb07 
“ ' ■■ Coniideration—Htirien of proof. 

If a suit I) between the morigigee and the moitgagor 
Only and the mortgagor admitt the • 

of proving want of coniiJerailon • 

does not admit tbe eatcuiion o 
deni*.* il and therefore denies the ■ ■ ■ • 

burden of p'Oving eae'otlon and • ■ . ■ • 

deration an fioih on the plaintiff ir ■ • 

he dlK.haigM hl« burden Ly ptovli » -i 
•>tt.At|ng thu document conulnln ■ i v 


the Items of the h>po(hecated properly except Item I 
end adjutt luch sale con*ideration towards the payment 
of the amount of the bond After *uch payrrent you 
must redeem ihut paitkolar iieni of the properly from 
thehypotheeation. . . I sh.ll repay jou the principal 
and interest clue for the time after the espiiy of the 
stipulated period and get batk this document and other 
docotn'mioi relerente'' 

Held, that the deed should be read as a whole ti 
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iAUttl GAant, OC J anj V’lHkilaranga Jytugjr,/) 
SUBBANAKAyi«N\ r KaMaCHANDRA KAO 

18 M;bLJ 10^-46 MyiH or 1C9 { 

ConitrucUoH — Rtfertnet to turrounimg 

areumslanctt I 

One deed cannot be interpreted in the light ' 
of the language used in other deeds. In each 
case the Court must look to the nature of the 
particular mortgage and the surrounding etrenm I 
stances to ascertain what the intention of the | 
parties was {BenntlandVerma,JJ.'i AsHAan 
Lal V ZAutx Fahua Dm 

IX R. (1939) A 990=187 IC 485= 
12 RJV 534=1940 AW R (H C ) 21= 
1939 AX J 1127=AIR 1940 AIL 29 

CJfilri hnt—^uii ftr mMf~~Hty«nueauBH 
far land hH far principal lu! la ueurt pjfncnt af 
tntirrtt— Effect a* — Rigkita dtertt 

here the exe(.alani of a mor gage morigsges and | 


MOBTQAOE. 

conditions which the parties desire to express in 
a mortgage by conditional sale In the latter 
mortgage one of the points which the parties 
desire to express is within what period redemp- 
tion IS to be allowed There is no reason to make 
these two periods the same and the natural 
agreement would be to allow redemption up to 
a certain date and if not made by that date 
then to allow the right to foreclosure to begin 
No such points arise m a simple mortgage ; and 
in a usufructuary mortgage the important point 
IS that the usufructuary mortgagee desires to 
hold possession for a certain time m order that 
he shall have the benefit of such a period. {Btn 
nett end Verma, J].) AsiiAsn Lal v Zamir 
Fatisia Bibi IX R. (1939) a. 990= 

187 IC. 485=12 R A 534= 
1940 A W.R (HC) 21=1939 A LJ. 1127= 
A.IJ?. 1940 All 29 



y.^— I mortgagee is 


taniamount to an admi'iion that Ibe 


■ Cqaitable mortgage— Sait 


on —Appointment 


and that the premiam obtained by the aeillement of ihe 
lands was not the produce of the land and Ihe j 
mortgagee was therefore bound to give credit to Ihe 1 
mortgagor far the preimom realised by him in taking ' 
accounU {If rt and Manaiar LciU JJ) RASIESII 
WAR Nath t> Nahasideshwar Prasad naraim 
Singh 6SB 671-188XC 

12RI> 663-AX.B 1910Fat 6Z7 
——Dccrc^—Binding naturr—Stiii agamti tameaf 
the htirt af a PtakameJan marlfagci—Omitnan ta 
implead aihtrt, acetde tital—Eilale, if taffieienllf 
represented 

Where a suit is brought on a mortgage executed by a 
Mahomedan against some of his heirs and Ihe faifare to 
Implead the others a as purely accidental and the plamlifl 
has acted with due care and caunon, the estate isseSki 


nauu Ml 

12 B U 607 

Ealinetian—Aferger in decree— Part at martgag- 
ed prapetlffialinetudad in tnit—Martgaget'e rtgkts in 
that fart—Hextinguiihed if deeret 

If a mortgagee in lodes in bis amt on the mortgage 
I only a part of the mortgaged property, the decree passed 
ID ibe smt can operate to determine only the mortgagee b 
lights in the part so incloded The only legal eRect of 
thatdeereeon the mortgagee's rights in Ihe property 
' which U not the sublet matter of the salt is a bat In 
respect of a fresh soil created by O 2, R 2 C P Code 
The morigagee’s rights in that property subsist in spue 
of that decree {Bhtde, / ) PUWjAii NATIONAL Bank 
Ltd V Ofeicial Receiver, Karnal 

I8SLC 833-ISBI..6O0 
42FXX 29>A.1S 1910 Lab 16S 


■ uifftitni Mifuit Vj—Liunnyunmni/ /eu- otui isaausum o; u i. pu u a 

luret Talae of that estate IS the valuation to him 

In a Simple or In a usufructuary mortgage, the amount due on the mortgage The mortgage 
conditions which the parties desire to express 1 taken lobe taiisSed to the extent of the 
fai regard to a term will be different from the ' esute purchased by the mortgagee lets the 



him for It If he potchases only a part of theenaityof 

redemption, he is entitled tn .i.. j 
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-Mortgage by deposit of title deeds— Memorandaia 
_ ment— Necessity for registration. 

■ ^ _ 862 Hari Sankar Paul 


A I B 1940 Pat 707 

— — tnarigjgrj favaur cf tamt ptrun 

Ktgrit tj me separately an eaci 
There 1 $ nothing in the C P Code or in the T P 
Act before its amendment to prevent the holder of two* 
independent mortgages over the same property, who is 
covenant in either of them .from 
obtaining a decree for sale on each of them In a 
separate smt iZ.aul Hasan /i LaSa Din r 
MAlIOWD^ABnULb^HAKOQR _ ^ lBmek 399= 


I L E '(1939) Ear (PC) 287= 
^ 1940PWN l(PO) 

— Mortgage for a term-^RedembHoti earlier 

ObtH 




Ordinarily, and In the absence of a special 
condition entitling the mortgagor to redeem 
during the term for which the mortgage is 
created, the right of redemption can only anse 
*hc expiration of the specified period. But 
there is nothing m law to prevent the parties 
frotn making a provision that the mortgagor may 
discharge the debt within the specified period 
ake back the property. Such a provision 
lally to the advantage of the mortgagor. 
%rl and Verma, JJ.) AsuAsn Lal v 
Fatima Bibi li, R. (1939) A 990= 
187 I C 485=12 R A 534= 


10 / A l. 480=12 « A 004= 

1940 AWR (HC) 21=1939 AXJ 1127= 
AIR 1940 A 29 


•^fifortgagee ns passessten— Nature of tossesssen- 


lat pay a 'lotw rairol t I . —Mortgage sutt~^Aeeemitt of mortgagee^Basst 

within 13y«aMof ihed*iie*di"il* ^ '^^'f^^^'Af''’’***'"t~’DsretUcnstoCommtssi9ner—Dut) of Court 


that by ibe morlg. 


ment of the bond at regards— PraeUee—Aetounts on hans of mtrigagee 
doc date of pay \PeingiH pouissioit—tVAm directed— Duty of fartset to 


mortgagee *0 far as the pro, - 

bond of 1912 had never beer 

still be enforced and was aln • . , 

the foil amonni secured was 

ontSebondof 1922 was not . • 
mortgage bond of 1912 was .■ . 

Cto priority mnst fall .• • ■ 

//) SlNOHBSHWaR SlNOH S' MBDSI PKaSAO 

18710 S59-12EP e82-6nR 4' 

,, „ AIR 1£. : ' 

LiSn—Sa/e of snorlgagct property 1 1 ■ 

l/'f 'ee on riertgage— Effect on lienSal, 



to recover any amount l< 
I' " at the time of execoflc 

cf • n ortgace decree cannot 
f v.t ooKUL PtiisRi n 
K't-MDI StVDA 189 ro 3S2-1SEP 78 
ODJl 790-.AIE 1010 Pat 10 


m the basis of the mortgagee in being pos\es. 
IS necessary for the parties at the hearing to 
they desire to do so and to prove that the 
. Is a mortgagee In possession and If the 
s not directed accounts on that batlr, it 
tcrwardi alter Its order by doing so Nor can 
I the parties come back to the Court and aik the Court 
to direct accounts on a difreieni basis 

IPaJsa, /—A mortgagee In poasessloo Is not a 
trustee for the mortgagor, and has to render acrounts 
awordJng to S 76 T P Act and to prove that his 
accounts are true and coriert (Beaumont, C J and 
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H ' aJu , /) Anandaji Sawaji A Co i> Ahmed- ^ *?*■• •• - t*-* •' •s’*‘-s‘ 

BHOV ABEDiNBHUV PEIRBHOY 1 - . ■ . . • . . 

1.LB (lOiO)Bom 646-19010 280- 

13BB 101-42BomLB 580- . • • 

AJ.E . 1., ^ : 

I V'^rtiJ^e tutt—AffftHlmtnt 0 • * . » • » , ,1. • . . .1. , 

triAtit tkartt iM /attur ef martfatet *<••••,. • • 

traflt—Aft/nef Jut i» Ca^ritwunt far ■ •. • «•••.■■ . 

—•If laiti fnanty Ftr claim af • ' ■■ • 

cratBH Jtbt r • . • ■ 

A simple reorlgage in India does not ••• .. ^ 

and profits ol the hypotheca and the a;* •* •• 

receiver In a sort on a simple mortcage <• ••_ «. , 

enlarge the scope ot the mortgage The mortgagee has | nmigagrr’s rights or the trespasser who is In the process 


cannot thereforedaim priority over money 
mortgagor to the Crosn by way of ihe value 
known as kuhmaramaiA actmed due I 


In a salt to enforce a mortgage the ones of proof on | an intaneible^nght in In movable property and cannot 


whether there was legal necessity for the borrowing the 
ones of proving It is on the plaintiS (mortgagee) 
{.Lard Jusuct GadJard) QHaGwaN SihCH v 
Bishambar Nath 189 1 C 162- 

^1940 A WE fPC) 99-1940 0A 441- 
194.0 M WN 7tS«52LWSI0- 
1940 A LJ 496-6 B B 739-1940 O L R 454- 
2lP»tI.T 773-13BPC 29 - 42 Boo L B 990- 
42PLS 687-AIE 

(1940)2 ML’ • 

- Mortgage suit— Costs— Award o • • . . 

subsequent alienee of tnortgaged properl 

IVAen /asofied— Grounds tor award ’ 


1NDIA.LTD V >URB£5, i'URBtS LAMPBSLL&CO 
18610 8I7-12BL 879 
I i 'HfFMhlet'^CretBing crept^Validitf—Atninrt 
I tram martiatar nnth nattte af marifage—fCifMi af 
I Growing crops are not immovable property under 
' the T P Act. and a mortgage deed hypothecating 
the produce lealistd from land every year would 
operate as a morigage of movable properly There can 


Col 862 hURAVYA V KFISVHAMURTI , 

185 LO 4S4-12BM 540 

• Mortgage suit— Costs— Purchaser of mortgaged 

properly— Failure to carry out contract and eiving 
rise to suit- Liability for costs St* COSTS— DiSCRs 
TION— MORTGaCCSUIT (1940) 1 M It J 388 

• —Mortgage suit— Costs — Subsequent purchaser'* 
appeal— Costs with reference to— Ii to be reccverrd 


— 'Mortgagetait— Redemption— Date of cioitEage 
— Onus— D«ty of plauiiiS to prove .f/rLiM ACT. 
ART 148 1940 MWJ4 445 

• •~\tartKagar aid maTtfaftt—Stranger cr fm 
paittr IH /Mrrmcir— ^i/4/r af farlitt 

If a stranger enters into adverse possession of property , 
burdened with a simple mortgage then be only prescri j 
bes for the interest of the person entitled to Immedatel 
possession, that U to say. of the mortgagor, whose only I 


at the Instaoce of the mortgagee in bis suit [Vtntala^ 
ramauaflia auj AkJmr ftakman //'\ VeNKATa 
ckalamChettik Veneatraui Rent I 

1940 U.WN 978-62 I,.W 465- 
AXB 1840 Mad 929-(1940)2UX J 468 

Pnarani luhtryuiut marfgagf/i—Suif ty drtt 
martfagee tmliaut imf/iadiug ireaud mrrtgaetr^ 
Oecrttaud iafe-~/’urciair aid petutnan ty lint mart 
gagrt—SmAttyurnt luit iy mand matlgagee—Rigkt af 
fnar martgairr ta trt uf Ah mortgtgr at agaia t daimt 
af ttramd martgagrr—C P Cadr, O 34. P 1 

A second mortgagee who !s not Impleaded in a suit 
on a ptior moitesre is not to be In any belter p3*i ion 
rea«oa of the failure of Ihe prior mortgagee io)lnhia 
in his suit, he Is only esiiiied to have fcis tigt^l* which 
eaisicd at Ihe date ef the instiiuilon of ibe first suit 
safeguarded The failure to join Mm cannot give 
second mortgagee any farther rights which he 
possess so as to entitle him to Ignoee the 
Ihe first mortgage A first mortgagee who 
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deaee in a salt on his mortgagee without impleading the 
second mortgagee and brings the property tosaleand 
parcha^r-s It himself and gets possesion is entitled to 
set Lp hu prior mortgage against the claims b) the 
second mortgagee for possession and sale of the mort 
gaged properly, although at the date of snit on the 
second mortgage the period of limitation for a son in 
respect of the hrst mortgage has expired *Ihe first 
mortgagee in such a case is not suing on Ins mortgage or 
making any claim under it, but is only attempting to ii*e 
It as a shield to the claim put fornard by the second 
mortgagee {Gentlt.J) SeKGaMUI HU GOUNDAH O. 
Thavakammal 19j0 M.W.ir 256*= 

AIB 1940 Mad 616»(1940) 1 MI.J 740 
Prior and subsiquem tnerlgifts — SuitioH, and 
decrett~Eaeh mort^agtt not tntpitaJtd tn sutt of ikr 
othtr—Salei in extiution~—Purthastrt~Rtghts Inter se 


MO&TGAGE 

Dig. Col. 864 KiSHEN GOPAL t ABDUL LATIF 
KHAN 16 Luck 175-18510 114- 

12RO 185-AIB 1940 Oudb87. 

•— — R eiempiion — Puisne vxorigagte not made 

party to mortgage suit — Right to redeem. 

A puisne mortgagee who was not made a party 
to the mortgage suit is not bound by the decree 
passed therein and is entitled to exercise his 
right of redemption. The prior mortgagee as 
against him is entitled to the mortgage money 
with interest at the ^nd rate up to the date of 
the expiry of the period of grace. (S'. K. Chose 
and Mukherjea, JJ.) Amulya Krishna Ba- 

NERJEE V. RarULI PiONEER Qw>PERATrVB BANK, 

L«> 187 I.C. 416=12 R.C. 578= 

70 C.LJ. 397=A1.R. 1940 Cal. 150. 


reason of his prior purchase, {.Ahdu! Giani, Offg C j. I 
and Singarauln Afudahar, J \ SEVaRaM LttNI | 


mortgagtoto pn off the first and a stcond mortgage*^ 
Afinsf for dtstAarge left wtA first mortgagee— Pay 
mtnts net made— Effett—Steond mortgagee tf entitled 
to P'hrityeitr firtt 

Where an owner of properly executes a third mort* 
gage in favr%ur of the Gr*t mortgagee hlra<elf, for paying 
off hli own first as «<II as a second mortgage in favour 
of another, and the n^ccssaiy amount for the dis^arpe 
of both is left with the first mortgagee htmseif. bat be 
fails to pay It, equity will regird the 


— • — Redemption— Right of~Subsistenee— Point of 

• '929 the mortgagor a 

.onfirmaiion of the 
express fegisfative 

sanction to that view li (las not the effect of maling 
any alteration in the right of redemption which wai 
repeatedly recopnisfd in a long line of cases (fsmatl 
and Parena. /j) JaOARNATH FRASADr. CHPNNI 
IML ILB (leiO; All 680- 

19i0AWjB (HG)458-19I0ALJ.61I- 
AlB. 1940 All 416. 

' — Redemption— Tern fixed— Jf absolute— Redemp^ 

• ‘ ' ‘ ' Rigit of merfgagor—tAVi 

• • ' mortgage deed. 

• ' * term is fixed fur a mortgage, 

may nave a right 10 redeem before the 


priorityover the first mortgage, ^ ■ 

mortgage mast be deemed to . • • 

IBraund, J.") RAXIACHARAN o !•••• 

1910A WB (HC.)6: • I \ ■ 

1840 AI.J.806-A 

Reeitals — t'alue — Old Iran . _ * 

Where the Interval between the !■ . ’ . ' ' , , * . 

gage and the institution of a suit > . • - ' 

long, the recitals in the deed sf • • ' T * ' ' 

evidence embodying a correct ■ • • • ^ ' . _ ' ' 

ilimail and I'erma, JJ,') TE’ , ^ 

PRASAH. , , . ' ' 

1040A,WR.(nO.) 4S4-/ I S 

— ■' ReJtwiplien—Nerigatee / ■ ■ • • , , . " ^ 

some merttators—Effett—Remair — . . " • ■ " ■ ■ 

that each mortgagor has is to red ■ • • . ' , 

t.rttalAimU,J) DUM.Af'B* 

a940A W.B.(nO.)5l2« ■ ■. ^ 

■ ■ Redemption— Mortgagee fr . ' * * V.'V I ■ , • '■ ■■ ■» 

payment of rent— Di*p^*ess>en — Mortgagee laaing j ' * . ■ r 

gagof( . . • 
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.. i.i I tBcflfa£ee—ro'ition of— -Cociproml*e decree 
&*irg ‘state o‘ atxount* bemeen ntortgagof and morl 
gapee— If Und« «ub roortgaitee Srt 1939 D £ , Col 
SAS CHArwATi Phased t Dullan SisCh 
ILB (1939)A11 01S«187IC 112-12BA 472 
' ■ ' —Sit mjrig4cr—Aifil cf mi vtcn[ogtt—S»tt *f 
•wftgiftJ fraftrtf 

A sob tn iigagee has a light to bring to sale the pio. 
pert) of the mortgagor for recovering his monej In 
fact when a mortgagee sub motigages hia rights he be 
comes a surety aid the acb-morigagee can enforce his 
daim apa nst ihe properi} nbica nai moitgiged to the 
raongante and also against the mortgagee Theoilj 
eservaiion IS that if notice of the sub mortgage is not 
given to the mortgagor and the mortgagor pays the 
— ..»» iVie «iitvrnoiigagce 

• * > Hut this 

p • . . • • . right to 

, , ■ ' ■ ■ ■ ■ the pro- 

perty when the amount ba< not been paid by the mott- 
ga^r to the ra ^Igajee {Mir Akma^ J\ DOST 
Mahomeos' Dhcku Mal 169 1 0 665- ' 

ISBTeab 13«AIB 1910Pesti 25 


a prior mortgage as a shield or weapon of defence can ' 
not be said to die when the law of linniation pots an 
end to the remedy on that motigsge by suit The fact 

. pi.- fc. „ 


MUSLIM MAE DISSLK ACT (19 S9). 

t'urma, //) JaCARNATH PRASAD » 
ChusniLal, IJ.B (19.0}AU 580- 

19tOAW.B (no) 458-1910 A L.J 511- 
AIB 1910 All 41S 
— — SoUtHnied secnilty— Motgage ot undivided 
share by coparcener of {..Int Hindu fan 11)— K ghis 
ol moitgagee .See HINDU Law— JOIKT rAWlLY— 
COPascsNER A III 1910 Nag 119. 

Uau(iuctoar) mortgage and lease— Distinction 
between f/c LSaSE— ZaKlPiShCI 

1910 A W.E.Cn 0)572 

Ui-tfruetu^rj •ntrlgjgi — Aalurt *f merttagtt‘t 

mlirtil m 

Uy an esufructnary moitgageaii interest In Immov 
able properly U transferred to the moiigagee and by 
viitoeofthe transfer he is entitled to the pos>e$sion of 
immovable property Asaleofsjch tight conveys the 
tight to possession of the property Hence such a tnort* 
grgte’s interest [n the mortgage IS In movable propetiy, 
Ofijl Ai—aJ «nJ Saie<ii,JJ) RaH DiN btNCK r. 
''ARJU 1 SASaD LLB (1910) All 59C- 

lOOlC leS^lSB^ 16Zm 

1910 A W B (HO) 409- 1910 A L.J 440- 
AIB 1940 All 431. 
” s»ion rot delivered 
n— Sait bymoif 
■ from trespasser. 

867. COVJNDAK 

I9-12BM 606 

nanli ittttti if 
maugagit m p»tniiie>r—htiitmftien if viartgagtr— 
tftttai* Unant-^Jf ittirminti tinanci 
Unleu* theieis a proviMon in the mortgage deed res 
itictlnglbe powetoftbe motigagtein pessesiion as 
regards the settlement of raiyati lands the mortgagee is, 
in tbeordinary course of management, entitled to leitle 
raiyati lands with tenants, and such settlement will be 


on his moitgage and in eiecution sought to sell the pro- I 
p*ily, , 

Httd that in such a case, in the absence of any 

evidence to the contrary, the prevomption was that 

mafcing the payment ro d", jP rnfenefet/ fo locp JV 
charge dhve to the extent of amount paid by him and 
for that sum he must be held to be subrogated for if ll | 
must t> 

KAM ‘ » e . 

T P Act 

Before the amendment of 1929 T, p Act a ftib*e 
nuert morigsgee who paid oK the decretal money 
obulned on foot of a prior motigsge is enttilrd to claim 
that money by sale of the hypothecated properly 


I MUBSQinABAD ESTATE ASMINlBTBAtlON 
I ACT, B 19— A'ttart rf rtn^—Ainl falling dut 
1 Mar* Act— if imclnded 

\ 1 he term "arrears of rent" In S 19 of the Murihtda- 

I bad Elate Administration Act !s r>ol limited to rent 
I which falls due after the rommencement of that Act and 
I — ains tnariear but Includes rent which fell doe before 
• (A'ariiw Ah and f!aa JJ) 

yOR India w Svrn Sadsk 
I seal 312-44 OWjr 00). 

• dissolution act 

rfa—Artr rgfditf rgcratiam— 

I o* • I ,1 

I The Act VIII of 1939 most be tahen iolndlcai 
I general principles of fjstlee erjalty and gnod 
I ap^'cab e and there Is no dilbcalty In a 
I f^adples and applying them to cases in 
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2I0SLtM MAB, SISSLK ACT (1939), S 4 


tbe Act came into force, (ff' 
p. Vazir Mahomed, 


I AltTSSALMAN WAKT (BOMBAY AMEND 
• ( . >.!:■ i.i‘ i936j, B. 6i- 


■ r 


3 i-~If reiroipeetive. 

S. 4 i« PiOt tetio'pective and conseqaentls in the case 
of a Muslim husband and vife apostasy of either party 
prior to the coming into force of the Dissoletion of 
Msslim Marriages Act dissolves the marriage. 
(AA»«w, /,) Mt Mariam p FaZal Kabim. 

A.t.B 19iOI.ih 448 


} \T) AP- 
* o/~lf 


•JurlsdiaioO 
: — Property of wakf sitnat* 
r to make order of contribu 
iiuiiou utuuwaiiis. oer 1939 Dig., Col. 869. AHMED 

iBKAUiAr r. LOLLECIOR t'F bUKAT. 

Li. B. (1®S9> Bom. bll = lB61C 870=1SEB 278, 
MUabALMAH WABF VALIDATING ACT (VI 
OF 19l3j, Wakt tuijifuent to, and apart from pro- 
vtnant ef—Valiatty—-l€$t to te applied. 

It there can be a valid nakf sabeequent to the MnssaN 
man VVafcf Vahdatiog Act apart from tbe provisions of 
the Act, where the « aKf makes provision for tbe family 
ot the wakif then the test to be applied to ascertain tt^ 
validity would be tbe same as that applied to cases 
dea<ted before Act VI of I9l3, namely, that it the eSen 
of tbe deed was to give tbe property subsiaotialiy to 
charitable uses it would be valid, but if the effect of the 
deed was to give the property in substance to the settlor's 
taonly then it aould be invalid under Mabomedan Law. 


■ ■ " ■ • t, JW7. 

cancelled tbe provisions of b 4 of the Ajmer Beguiaiion 
of ]877 This cancellation will bovever not affect the 
saby;ct*maiter of suits instituted before the uate of the 
enaament of that Act (> r i in 1937. The result is that 
sum instituted before 1937 must bed 
provisions of the Regulation of ■ . • • ! i . ! 

A21MANP ADDDi. Rahim 1 ‘ : A •• . f s ' . . . ’ s 

' ■ 8. Z—Effiet of , “ • ' I 

The effect of S. 2 of the Shariat hzWiXatM.VeWiAPo"* commendable according te Hanaft School 

Mus'ulman Lau expressly applicable to subjects which I 

— • . t -> • . , I p.. a.,// Senck Zea ul Hasan J, disse„f,ng_ 

, ' ribiug theuiumaie object ot tbe benefit 


stiiute for them the vieas of Mas 
points (_A/ilfer and Roxiurg 
AHMED 0 SOelA KHATUN. 

tLB (1940) 2 Cal 4 : 


purposes highly commendable according to 
001’ \,>.niufi-k>iair men te^bamguftp 


MDSSAI.MAK WAHF ACT \ 
^Ua as te inapplieabiliiy af .let 
ten decide 


i 


" fiartofiiai, 26 J.A 71. (Ztaul 

* and Radkakritknot // ) AHMaDI 

IS SlSA. 161.Qck.686» 

■ E O 69-1940 AWE (CO )271“ 

IIDO WN. 689-1940 OLE. 453b 
' 539BAIE.l9lOOudb 344(FB) 

• • iditgef w.iif—Cenj{lien 

1910 N LJ. 98 -AJB. 1910 Nag 161 | A waki f« Ihe maintenance of the wakif’s family Ii 
—Si Saod 10— Liability to furmtk ' ”* *••■•*• *• - ' ■ -■ ms, P‘OuS 

Power of District Judge to adimdieate. JJ> 


1 ; ■ r ■ ■ : ■ or. 432= 

44 0 WN. 718bAIB 1910 Cal 417. 
“S ^l^—^Family'—ktcaning, 

0 fornirh accounts under SS of the Act. If | The word 'family’ In S. 3 (e) of the Mussalman Waqf 


the ca<e falls under tbe Act. then S 5 laya down a vub 


Hriiku.j/.') ABDUt Wahid O CHHeddu. 

188 rC 131-19I0OLB S12“12no 418- 
1010 O A. 454-1910 A.W.E (00)2|6(2)- 
lOlOOWN 598 bA 1B 19lOOiidb8l3 
' ■ at aoietided bT Bssibay Act Z71II of 1935} 


I Validating Act is used by the I.egislrture In its bro.d 
I - _ ■ - ...pje 10 as lo include all persons de'ceniled 
. imnion progeni'or (Cal/ister, /.) KUTllIl 
■ • WAQf or FATJM4 IlfcOSM 

190 1 0. 631 - 1040 A W E.flT 0 ) 352= 
1910 ALJ.S99-A1E. 1910 All 383. 
“3 S, 'Pz07ls0—/4fPlicati/ily—Perfoimonee of 
fatehas. 

The performance of /<>fr4« ceremonies is a ‘religious, 
pious orchariiable purpose' within the meaning of ihe 
provlioto S 3 of the Ma«satman Waqf Val dating 
tr.ii r) Kl'TIIR UDHIN ». VaOF Of 

• 18010.634=1940 A L.J 399- 

UO)SS2-A.IE 1910 All 383 
■ —PtaiHlinance of family-^ If fieui 


and support of Ihe family, children 
■ ■ le waklf, does not come within the 

A.1 E. 1940 Blbd 2X0. | phraae "other purpose recognised by Mussalman Law as 
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MXJSSAIiMAN WAKr "VAIjID. ACT C1913). B. 4. 
piojs” uifrd in the proviso to S. 3 of the Wakf Velidat* 
ing Act. for maintenance of these persons or class of 
persons is expressly mentioned in the body of that 
section end Roxburgh, /J ) MOHlUDDIN 

AHMEO V SOFIA KHATUN 

II.B (mOJ 2CaL 464=44 O W.JT 974“ | 
AIB 1910 CaL 601 


MTS CITY MCN. ACT (1983), S 101. 

BeUgions and CbaiUable Isstltotloas Act. 
Boad Traffic and Taxes Act. 

Small Canse ConrtsAct. 

Stamp Act. 

Totro Monlcipalltles Act. 

Transfer of Property Act. 


. lEF ACT 
—mo M— 


0 at iimt of 


LliB (1940) 2 Cal 464-44 CWJ7 974- 
^TX> voxn r«i kai 

MOTATION— /<//rrar»e« in aid 
dity. 

It U settled law that sanctity doe 


I 'Eudtntiary talut. 

Mutation in favour of a person la not conclusive evl* 


j — ' ■- S •Sf—Apflicability— Family parltlien—Merl. 
* ' ' amount 


rf fall! 


„ oltorista 

* ■ the Act 

lent or 
age ere 
, atiag CO 

sbarer for the amount agreed 10 be paid to bio m Lea 
I of the latter's share in the assets of the family business 


Salamat Uai P Mokand Lai ‘ 

— ^'Proeetdingi m— Nature •• • ■ 

Mutation proceedings are mere ■■ ,■ 

inquiries, instituted in the intere • <1 . , 

purpose of ascertaining which of the several claimants I fgg under S <^9 {iy~Bye‘lawt—/nttuiici 
for the occupaton of the property may be pot ioto I vires— .rc/l F—Sce(eof, 

occupation of It with fh* «’'eafer tvinfi.tenn» ihat fhcl « « r' . n — • 

revenue for it will • , . ■ • • 


MYSOEEEEGt * ' 

Agrlcnltnrls 

City Monlcipalltles Act 
Cmi Cooits Act 
Cini Procedure Code 
Co operative Societies Act. 
Conrt-Pees Act 
Ctlmlnal Procednie Code 
District Boards Act 
ninda Women s Blgbts Act. 
Xnsolveocy Act 
Land ActiolsitlOQ Act 
Iiega! Practitioners' Act. 
Limitation Act 
Sfegotlable Instmmeats Act. 

Y. D. 1940—33 


of the Act refers to perons who have pensions cannot 
make pensioners liable. The bye-laws framed by 
virtaeofthe powers under S 49(4) must not be In 
coosistertwlth the Act or the rules made by theCovern 
nent under S 223 S 64 (j:<} does not mention pen- 
^oners as those on whom (ax can be levied by a 
Mnatdpal Council. If therefore the b>e-Iaws iudude 
» ■ > *■ ' r bje- 

- - ... 

sLORF 


I ~' b. lul t.'JiJ— u/J/r ey ^emont Judge 

awarding tail! to Afuninfxlity— Legality. 
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tlYS C1T7 WON. ACT (1933). Scb. V* 

The jurisdiction of a Magistrate as a Coart of Appeal 
and of a Se‘=sions Judge as a Court of reti^ioa under 
S. 101 of the Mysore City Municipalities Act, is given 
by thatspecial enactment. It is ' 

and no Costs should be awarded i 
the section when there is no prov 
awarded An order by theSes« 
co'ts to a Municipal Council undei 
fore illegal and without jurisd 
MudaUar,/.) KRISHNA RAO • ‘1 


MYS. C. P. code (1911), S, 13 
jatra, and that the defendants were not entitled to har& 
the S Mutt Ajya or Virataka to celebrate the jatra, 
and for a permanent injunction restraining the defen- 
‘ • tiffs The 

ed upon an 

. favour 

sors. The 
defendants 
he S Mutt, 
bar of the 





‘n CO defendants St is 
e, It raised between 
‘m in the course o£ 
otest must be really 
, if that decision is- 
liUgauoQ between 
manya Iyer, /\ 
IBUfsLS.m. 
nor mortsagee put' 
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MTS C P CODE {1911), S 37 

British India and {>ecoines a sab]«ct of the Native State, 


adopted as his doniicite, iA’affnvara /ftr oxJ Vtniala 
ranga lytrtgar, JJ) RAMA CHANDRA UdUPA V 
Krishna BtiATTA 41M78HC,B 678= 

18 Mrs "LJ. 220 

-■■3. Sl—Centlruetion end tceft—Ceurl ettnallf 
tatttng dfcrte—Pcwtr ta menu dttret afUr trentftr 
jf leeai luriiJielion. 

S. 37 of the C. P. Code is an inelasive provi<ion and 
It does not ezctade the Conrt which actaally passed the 
decree, and which under S 33 has power to execuieits 


I MTS 0 P. CODE (1911), 8 64 
I tndnde the atcount Injured under a policy issued by the 
“ ■ ■ ■ ■ ' ■ • payable to the 

• inder the rules. 

•. ■ ./) SlTARAMA 

: . M7B. L J. 612. 
* S, 60 {\'){^)~‘'D<erte rtlaling la adtlt dut er 
eomiracud fy an affieep’—iltaning of~Dteret egcunst 
managing dlrretar cf tern f any for amountt dut by totr^ 
pany at agent of Gnernment m rtiptil of tale proeeedt 
of Government P'optf ty—lf decree for debt. 

The word “debt” In Cl. (!).(/) of b. 60, C. P. Code, 
cannot be read as applying only to a sum of money due 
from the borrower ot a loan, or some amount of money 
owed to connection with or in consequence of a contract. 
The word “debt ' must be interpreted in its ordinary, 


al*o a representative of the decree bolder 

C P, Code A dispute between the atts 

holder who attaches the decree and the a 

decree which Is attached falls under S 

and hence an order deriding the dispute oi 

other is appealable (,ffageti>ara Iyer and Subreh 

manya Iyer, JJ.) SUBBARAYAPPA JwaLAPPA. 

18 MysI.J 603 


ferior Court are sent by the Court for purposes of distn* 
button uoder S 63, C P Code, to a superior Court, the 
, dale on which the amount Is received by the superior 


.3 60 ( 1 ) {jJy^'Bonui"— Meaning**— ft tnelm, 
det amount payable at iniuranet money under polity of 
lift auuranet. 


Although It is a very eaiended and unusual meaning, I 
there U no doubt Ibat the word “bonus’* Is used in that I 
artificial sense in S. 60(1) (/). C.P.Code, to at to I 


I 18 M7S.Z^.1=44M71.IL0B 615. 

I ■ -.—^8. ZV—Appliea’tlilr~A!tiebment before fudg. 
mtni, 

k ^ .. attachment 

i I • •in ezecation. {,Rttllj, 

/.) NawjwDAPPa 

•' lSMyAl,J.438. 

• ■ • '‘Prttatt Irani ftp" _ 

I Arbttrahm mud eemard after attaeimeml—Zhitrlbuli 
\ of property tfeeted nmJtr—Anurd fled tm Coart 
I modtdnrtnf Content f Tmd, 
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MYS 0 P CODE (1911), S 73. MYS 0 P CODE (1911), O. 21, R. 63 

Transfers mads in accordance Wiih judicial deasions J/'i N-tWAPPA SettY p HaSSAih Bee 

r /.decrees on basis of awards in arbitrationan Tindica 17 Mys LJ SlO^dSMys HC B 67 

tion of titles existing before any attachment was made S IIB — Case decided — Interlocutory orders — 

would not come within the mischief of S 64, CP Code, Re*«sion— Interference — Power of High Court Ste 


«everal defendant as members of joint Hindu family and 
. nibbing joint family property liable — Setting aside as 

against one defendant — If to be set aside against all, 
anything other than a private transfer A transfer I 1939 Dig Col 876 MARlGAf SaNJEEVIaH 
\olantanly arranged among judgment-debtors and their ISMysLJ 36 

friends or rela ions, merely because it is put in the form * “ O 12, E 6— Applicability— Mortgage ‘uit— 
of an award and then given the force of a decree of Partial preliminary and final decree for sale on admi- 
n-ut i - » _ 8 , 00 — tresh preliminary decree for balance— Propriety — 

If justified Ste 1939 Dig Col 876. AdinaraYanaIAH 
■ * • . Chenna Krishniah Settv. ISMysLJ.SO 

- 'O 21, E X^—Scopt— Death ef perti'n nt tvhete 
obtained— Aesignn’ent by perton really 
• , ley dutundtr decree— VaUJit^—Higkt of 


dutrihution—Omtition to ati for attachment— /light 


o *1 IS 111 , C P Code, only regulates procedure and 
does not alTert snhsiantive riehts The person who is 
• under a decree can deal 

• n any manner he likes 

whose name the decree 
one be likes, and the 
entitled to execute the 
the assignment m his 


, 0 ,- o„ .1 .he., ^ -.e lea .h.. » arr.'e? 

his execution application a claimant ^omits^lo ^ask for | assignment by a person the decree 


9 106 — Concuirent findings of fact— Flnabty- 

Ignoring of vital admissions of party— If re- 

owning of findings in second appeal See 1939 Dig , 
Col 874 Srinivasa IVENCAR S' Tirxinaravan. 

IBMysLJ^ 17 

3 110— Alvrrie pauetiion—Question of—Cca 

eurrent finJingi—lf eoneluine i 

The question whether possesilt •• ■■ 


• operation of law on the death of the decree- 
dul Cham and y*ntataranga /yengar, // ) 

• • SCTTV V CHANDRAKALaPPA 

18 Mya L J. 472 

-■ O 21, Br 52 aniBS—Applieabilityanj teofe 

• ^ e't, — ft-ing attachment — 

' to take ottt notice 

I < P. Code, can be 

I money in deposit 

Even if the rule 
neces'ary that a notice should issue to 
Court ordering attachment Is the 
money and therefore an order direct 
, I a sufficient compliance with the re 

21 H 52 It IS only when (be money 
urt other than the Court directing 
^iiaciiu (.ui u notice should be taken out to the 
Court holding the money ronght to be attached When 
iio notice is necessary In the case of attachment of a 
decree of the same Court as is provided by O 21 K 53. 
C P Code it is meaningless to expect notice of attach 
ment of money in the hands of the attaching Court 

(Simgaravelu Afadaliar and Subramanya AiyartJJ) 



INDIAN DECISIONS. 


938 


MTS 0 P. CODS (1911), O 21, B C 


I MTS O F CODS (1911). 0. 84, B 6 


thegroondof iecioas irregalaiities alltging that Ibe 

pnce fetched was >ery inadequate '' ‘ 

the application holding that he was 

interests were aSecied bj the sale a 

not mtntain the apphtaticn 

that the 2n<l defendant's interests were eery 
'enoiisljr affected l>7 the sale and was entitled (oattack 
the sale under O 2l, R 90 C P Code because if the 
decree was conGcnied and the decree remained ansatis* 
£ed the 3od defendant was liable to be proceeded 
against for the deCciene; C / anJ Suita 

nama Atyar, J) ANAVTARAJAt YA t- Thimma* 
RA\APP «o«»- * T ««•»,. «A. 

Praetti , 

atiiHg • • • 

Gntrnmeft^Pc’air af Ca ' 

itay^Pr/Ptr pra<tdurt 
In dealing with a ca< 

eiecntion the Court is < • * 

which Is laid down In O 31 Kr Vb to lUJ C F Code 


guardian /rnw for a ainoT defendant, though notices 
‘ ' 1 guardian who 

the execution 

• • an irregularity 

, • resulting there 
from to the minor concerned, would not aSordasuffi 
cieot ground to let aside the sale [.Sagttutara lyir 
andVtnkataranza lyingar //) VgNRATASAMI V 
SUBBA RaO 18 Mys L J S33-45 Mys BOB 269 
O S2. B 7— Construction and scope— Leave of 
Court— Express recording of— Duty of Court— Court 
awareof existence of moor and granting leave— Suffi* 


I vaiaM-^Pt It 


Revenue Act the Court acta wrongly in taking cognix I to invalidate the decree passed id such suit or 

anee of th* letter and^ staying proceedings as^^lfaat | ■( the hearing bad preceded without objection 


COSIMIS«IOS£R BavCALORE ISMysLJ JOl 1),^ minor, and he was effectively represented by a 
■ -O 21 S lOS— Burden of proof— Suit by defeat relation sa h as a brother, and also by counsel who bad 
ed obstructor— Onus — Proaf of pos ess cn on date of power lor the minor from the guardian when be was 


a pertcnal 

s eiaetgage 
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MYS 0 F CODE (1911), O 34, B 6 
decree tinder O 34, R 6 C P Code, sliould not be 
passed until after the mortgaged property had been sold 
and the proceeds found insufficient to pay the mortgage i 
money This is particularly so in the case of a suit on I 
a mortgage executed by a liindu father nhich is found I 
to be Ins alid as against his sons since th* ~ ' 

final decree sroull nullify the effect of the 
the sons' shares in the family property ar< 
under the mortgage for the mortgage de 
Chant, OC J and Vtnkata Ranga lytngar^ J ) THE 
Bank of Mysore, ltd bangalore city *> 
VEERAPPA 18 Mys L J 113 = 45 Mys H C R 26 , 
■ -0 34 R 6-~Scepe—0mittian ta fast fermal\ 

decree— Execution against ether properties ef ]>edgmmt' , 
debtor taken Sy Court uiilioul oi/eetioii—Sale—Jf vmd j 
—Suit iy fudgment deitor'skeir several years later le\ 
set aside sale and for possession— MamtaiHahility I 

It cannot be held that the absence of a formal deaee I 
under O 34 R 6, C P Code, renders execution procee* I 
dings void and necessarily vitiates an ^ ' 
doubt under the C P Code, after 
perties are sold, a decree bolder has 
sonal decree against the mortgagor 
due to him so as to enable hiR 
judgment debtor’s other propert ■ 
date of the application for execi < 
perties of the judgment debtor 
tion for a personal decree would 


jMYS OB P CODE (1904), S 186 
levied under Art 11*B of Scb II of the Mysore Court* 
Fees Act The relief cannot be treated as relating to the 
institntKm or its properties and court fee cannot be levied 
on the basis of the market value of the properties r e , 
of the institution and its properties S 5(iv)of the 


j that the 1st defendant was Interfering with his manage 
ment, and he prayed for a declaration that he was the 
' manager of the mosque and entitled to recover the rent 
' of the shops as manager from the tenants for an injunc 
tion to restrain the 1st defendant from interfering with 
his managing and collecting the rents from the defen 
danis 2 to fi (tenants), and for another Injunction res- 
training defendants 2 to 6 from paying rent to the l<t 
defendant and fora direction that in future all rents 
should be paid to the plaintiff 


^ctdid 
>ns fell 
Court 



by the heirs of the judgment debtor on the ground of |_ 


— Sch II Art 11 B— Applicability— Suit for 
of mosque and 
hereof— Court fee 
• ACT, S 4 (iv) 


18 MysLCT 489 
IDE (II 
; to pro 
I— False 
) penally 
criminal 


finding adserse to him— Right 
filing cross-objections Sse 
CHIKKANAOAMSfA f SlVASW" 


MYSORE 


00 OPERATIC 
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H7S OB.F. CODS (1904), 8. 311. MTS DT.BOABDSAOT (1926), S 87. 

3 341— Discretion of High Court — Accused deaf S. 439 (6), Cr. P. Code, was not intended to affect the 

and dumb and unable to Understand proceedings— Com provt<ionsof S 430, Cr. P. Code, and it is well*estab< 


44 Ihlys H OF4 669 I preferred by himself or by proceedings in ret i^ion 

-3. 435aEa438-/",.,rf«..-C.«„l.». | b, hm.tJf. Therefore .here an occed per 


r Htth Ccutt—Pracitct 


may be open to him to claim the right of attacking the 


reference under S 438. {Abdul Chant, O/ft C.J and 
Venkata Kanga Iyengar, J ) SEETHARaSIIsII, tnre 
17M7SLJ. 607-44 MysQCB 482 
■ 'Ss. 435 and kilb—Retuton — Dumtesal (or 
default— Legj/ily— Duty cf Court 

There is no protulon in the Cr P Code, which just! 
£es the dismissal of a revision petition on the ground 
that the petitioner and his advocate are absent It is 
the doty of the Couit in a criminal case to go into the 
matter and dispose of it on the merits The dismissal 
«f a revision petition for default is not a legal disposal 
Though S 4t0 Cr P Code, doe* not confer any right 
of audience as of light m revision it does not meanihai 
a Court of revision can dismiss a revision petition with 
out applying its mind to the allegations made therein 
lyenkattranga Iyengar, / ) * 

MAVTIilAH • • 

' *8 KiZ— Reference und 

Court— Interference— Ground 

and when ean be gone into— Defect or tllegolilytn 
procedure— Efcet of 

Where a reference under S 438, Cr P Code, deals 


except for special reasons Where there have been 
several defects and illegalities in the procedure adopted, 
lbs proceeding wUJ be^oasird {AhJuJ Gbav. OffrC 
J. and Venkata Ranga Iyengar. /,} SlETKARASIIAH. 
iare 17 MysL J C07-44 Mys H O B 482 

— — 3 ^^—Scopc— Enhancement of lenience — Power 
of High Court— Principles— Greundt for interference 


i< MyajaJ.HDb 
3 495 (3)— Scope and effect— Vakalat executed 
by minor— If invalid— Contract Act, S 11, See I9j9 
Dig, Col 886 RAMAPPAtf L.AJCKANNS 

18 MjrB,L J 26 . 

S 517— Discretion 0 / Ceurl—Dispoiat ef pro- 
perty— Rule 

UnderS 517, Cr. P.Code.the trial Court isgivena 
wide judiaalduCTCiion as regards disposal of property 
Theordinary rule IS that if no crime it made out, the 
Magistrate should return the property to tbe person from 
whom it was seized unless there are special circnD«lancea 
which would render such a cour e unjustifiable. (P'/w 
kataranga Iyengar, J) Ra'IE OOWCA i IIASU* 
kiANTHiAii 18 Mys L J 464 

I 8 622— Order restonna oossession— Execution 


MTSOBE DI8TBICT BOARDS ACT (Zn OF 
1926} 3 71— Construction and scope— Amounts re* 
coverabU under Ch VII— If conveit^ into toll or fee 
• Act See Mysore District Boards 
IBMysLJ S74 
• 17 — Applieeistity— Right to tolled lolls at 

snisiuimoi market fees — Lease by District Boar I 
farming rut—Sutt for meney dne under— If one far 
"any sum due to the District Boar I under this Regula 
tion, etc.''— iami fatten affficaile 

AToney due to a Distria Board under a lease en 
teredinto by it with a person to whom the right to 
collect lolls at shandies or market fees Is farmed out 
cannot be described as "any sum due to the D strict 



High Ceurt in ikeieimgeaute againsi enhancement. 
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MTS HlNDir WOMEN’S ElOHTS ACT (1933). MTS LAND ACQN. ACT (1894), S. 29. 

J.and Smgaraitlu Mudaltar, /,) ABDUL RAHtMAN in any waj limited by Ss. 53 and 54oftheAct. The 
i Bangalore district Board. Insolrency Court has power under S, 4 to annul not 

18MysL7. S74. only a transfer oy the insolvent, but al«o a transfer by 
MYSOEE HINDU WOMEN’S EIGHTS ACT the transferee from the insolvent at the instance of the 
(S or 1933) — Scope and eSect of— Female member Receiver, n hen the transactions attacked are links in a 
of joint family— Right to claim pos«e ' * ^ j j .. ggctions intended 

property as against manager of the of the creditors, 

members — If coparceners. Set l939 I lyfigar, //.) 

CHIKK'ANAGtMMAv SlVASWAMV 

44M7S HOE 473 IBMya.L J. S88=>45 Mys B C B. SOS. 

S 8(1) (i)~Cenitnietieii—"mo Aate Uftno MYSOEE LAND ACQUISITION ACT (VII OP 

vtile iisui"~Meantne and tfftet or— Son dying ItOitne 1894), S 23 (1), (3) and (4) — Applteabiluy-Com- 

utd • r » . 't~SMlst~ ptntatien under m addtucn to market talue—lVhm 

qut ' ' avxxrdabit 

b 8 (1) Taking S. 11 and S, 23 of the Land Acquisition Act 
(a ^ ‘ must be together, thecompensation which can be anardednnder 

‘‘I"." .... _ . acquired with the 

* addition is appropriate 

' * considerations set out 

. ir damage by reason of 

had a son by her husband, when such son is dead and I severing the acquired land from the other land of the 
not alive on the date of such partition. (^Reillf. C.J person Interested can be awarded under Cl (3) of 
and Vtnkataranga /ytngar,/') KaraSIMHa SETTV b. 23(1) only when the severance of the part acquired 
n NaJAMMA. 18M7SLJ.461 from the part remainingniih the person cau'e damage 

— — S 8 (1) (d) and (.6)’^App/i<aBility emd in itself to the claimant Where no such damage is 
topeof — Jant family of Ixea irotkert^Death of one caused i»o ‘uch compensation can beanarded. Nor 
leaving viidev a»d no ton-^Suii for pariiiian and tot can compensation be awarded under Cl (4) of 8 23 (1) 
tttshn of quarler-tkare byvndovi of deceeted—htatn by reason of the acquisition injuriously aSecting the 
tainaiility— PliodiHgt Amendment — Addition of other properly of (be claimant on the ground thatdiSi- 
ehim to mamtenanee aHermitnely to elotm for tkare culty of access to the remaining unacquired parts of the 
Plaintiff, widow of one 7, sued her husband’s brother taod.whensncbdifiicelty of access is caused not bythe 
for partition and possession of a quarter*<hate of the acquisition ilself, but by the construction on the acquired 
properly which the alleged had belonged to her hus^nd parts of a great re>>ervoir extending many 
and the defendant. The piaintifl's huttend di^ on miles, with a loug atm Tendering access to 
7>-d— l937,and the suit was filed on 39—" • -**'■ -1 v, >1... 

She alleged that her husband and the defen 
been the only coparceners of their joint family 

on her husband's death the defendant became ■ • 

suTTivingcoparcener of the family ^leftno • , 

. 18 MysLJ. 178- 

44Mys.HCB 488 

■ i ■ • a&d Z0—-PerioHt intereitei—Pertont 

permanent leatei from iwami or Aead of 
• ■ ' tion of leate by iHceetdiMg ewami-— Effect 

* ' tnti to elaim tkare in eompensahen on 

ofihesuif. _ I r. „ .t • > • - — 

• and 

. , ■ . bind- 

■ ion IS 


DiKSlUNAllURTliy V. SUBBMiMA | resume the properly ; 

18My8L.J.l0l-45Mv}lHon 1^2 ■ *- 7 — *• 
MYSOEE INSOLVENOY ACT V U: 

83 4 63 and'Sl— /’«rrrr o//" » ■ ■■■ 

Trentftr by trontferee from inselvtHt • - • • ' 

nulled 

S. 4 of the In'otvency Act confers v . • * 

on llie Insolvency Court to deal with . • ' 

title nr priorUy or of any nature « .vv.* * • 

tnlj^iit elite for conildcration Thes* ' • ' 
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JITS LEGAL PBACTmONEES ACT. S. 10- ^ MY8. BEL. ETC . ACT 1927) , S. 40. ) 

' " ' . I respect o£ all parties 

' • hose who were actaal 

■ C.J. and 

OREIGN AOENCV tr, 

, IM78.H.OB 658=> 

, 18 MysL.J.212. 

• • ■ INSTEUMENT3ACT 

• and tffect—Prentissory 
e/ftnng te Pay tnterett 

expect any ptiv l .j > .1.. 

Coatt when he is out . , • , , 


1*8*0 per cent 
as piid for some 
that afterwaide 
ent The defer>* 


Ma|U' 

PPOVISI ' ... •> ., 

Act. • . • . . 

defect oi character which makes him liable to parish I interest coaid be recovered 

mentor to removal by tleHich Court {Ktilly, C/\ //r/i', that the letter, the promissory noteatid the 

and Smtarevflu AMaltar,J.) *" • • . ... »ll be taken together a» 

OF MYSORE P T. ItAMACHAft. * " * • ««» the parties, and that 

‘ * • parlies thowlnf the pay. 

— — as 10 aBfl \%—rrotudin . of hs J-.&— Oand later 

wit hat htn temutti under S 73 Ptliee Ad far dtt , ps per cent per mensem should alio bn taken 

tiidittiet tf order under S S'} PAtee Ael—Propnefyof . mto accooni and lhat S 92, Proviso (2) applied S. 80 
\.onutlion er ef iraer—if ean he /.«r irit (),« Negotiable Insiruments Act should not be read as 

Where a legal practitioner is pn c'eded against under depriving the plamwa of a contractual right of interest, 
Ss 10 and 13 of the Legal rraetitioners Act on the | The «eccio’» conferred a iieht to interest and did not 
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<VI or 1936 , -aJ„, 

toll Pesttton of Retetiu’ Commisstoner and 
Commitsiontr—If agtnU of C<»trHment—& 


PEOPERTY act (IV 
and (fi)— Construction— 


t") and (e) of S 6 T 
d not used 
transferred 
also Iiecome 
o (Aidiil 
- - * ytnfar, J ) 

Goswuiit' Chief bECRETAKV 
r OF Mysore 

■. LJ 169=44 MysH OR 606 
tcaithty — Tratisfer of right to 
' Ml) transfer of property — 


ttiissioner and Deputy Commissioner m Mysore in A da m r«r 
I™ ‘he posi 
I behalf of the Government 


tion of an auctioneer o 


\ 

auepi one, that will not bind the Government and the I * 
TbereT--^ Cancel the sale by tender I 

he exen 
-oat in 81 


) THE GOVERNMENT OF MYSORE 

IBMysLJ 159-44MysHCR 606 


T4YSOEB 
OP 1911) 
property— 
email came 

Wfistfiction— Attachment of immovable property— 
Validity in the absence of transfer of decree tooneinal 
Mysore c P Code s 7. o 2i R 82 and 
^ 18 Mys I. J 74(rB) 

MYSORE STAMP ACT (II OP 1900), S 36— Scope 
n°H- stamped— Coltectton of doty 


igMystj lec- 
44 MyB n C B 689 
icahliiy — Fraudultnl transfer— 
I fide and vaUtablt connderaUon 
editor to another — Ifvetdahlt 


prefer any 
, ceedings f 
; of others 
I material 
Iyengar j 


— 't n't — ,irt t 


"tobaced'—Iuiy of octroi on cigarettei and i/eJi*r~ 
Legiltfy 

The word ‘tobacco" in the bye law framed under 
S 61 of the Mysore To-'- ' ...» 

[octode agarettes and b • • 

fore be levied on such , 

tobacco u , clgarett*' , ^ ^ 
to Impose a lax or a charge mast be sh 
clear and onambiRuoas language (hlag/evara ’ • 
^I'ldahar, //) TOWN Ml 
'JNCtC. NANjaveUD p Nasjondappa 

IS Mys : . . ; " 


18 Mya L J 97 

» to avoid transfer 
’ on kts oviH behalf 

stood before the 
■ not provide for a 

provided that the 
• Creditor who was 

individaal creditor 
behalf and ask for 
r the section as It 
I Cham, Off C J 
• LAKKl Gonoa p 

• ’ 18 MysLJ 97 

‘ Liability to pay 

\e»terett after dePont— Mortgagee refusing to accept — 
lyttkJraval by mortgagir— Effect 
I A d^sil of money by the mortgagor in Court under 
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ITAUBUDBIAOT (1933) 


the absence of «och proof by the mortgagee and 
« IS seen that the mortgagor has aln . • *- ■* 

Willing to pay, the mortgagee would 
tntere«t from the date of deposit In 
to the mortgagee to accept the me ■ 
{.AhdutGhani,OC,J and I’tntatar . . 

SuBBt'^AR^yA'f^ t RtMACHANDI ^ ■ 

ISMysLJ 19$=45Mr8HO^ 309 
NAMBUDEI ACT (XXt OP 1933) JwMtDRAS 
Acts 

IfHaOTIABLE INSrEaMENTS-^uiaA— C«M. 

4tratii>n~Absenceof’~Burdfn ef fireaf 

If in a suit based on a hnndi the a* • ■ 

Its eaecnilon, the harden of proof that 
Oat consideration heavily lies on him 


KEaOTZABLE INSTBtTMENTS 
here I defendant In such a case a decree cannot be grants 


ffrdf framtse to fay en demand’-^ 
it vilhiK fhrte /fari~fta‘utt ef 


iruelMtt—V 
Payment ti 
document 

Where a docament starts with the words 'on demand 
I promise to pay* bat subsequently says that the pnnei- 


V ^EMICHAMD 187 1 0 225 

“Promtttaey neti^Aeeommadaiian note— indorse 
onenl^Contiderafian 

One C paid motiey to A srhom S wished to beaccom 
taodated A passed a promissory note 10 B who endorsed 
It to C 

////•/ that A was in the position of sarety and the 
endorsement was for considera <• * . 

dated (Oat’is J C and Jyes • • • 

KtsHiNDAs 19110 61 *1 ‘ : • 

— . — Promissory note by 
fam ly—Endorsements— If as • 
of endorsee to aae other members of family on debt 
See 1939 D g , Coi 897 KALIana THEVA^ p 
MOTHUSWAMI GOUNDAN 183 1 0 776- 

13RM 322-19S9MWJI 1243- 
AXB 1940 Iliad 17i 
■ ' •Promissory noU-—Conitderation 

It cannot be said that the consideration for a promts 
eory note is always the amount stated to be payable in 
the note {Roterts.C / and Danktey /) ABDOL 
BllZv MaUMJPeTINT 189 LC 384- 

13BB S6-AIS 1910 Bang 16S 
Promissory H‘de~Constrnetson— Place of fay 
men! —Promissory note addressed to a ferson of a fjrtt 


ncieatly stamped 
or for any other 
* • • UKABAM V Ram 
• 187 1 0 367- 

a.i.^ ooi'-imVJs.J 668- 
AIB 1910 K«e 216 
■ Promnsory nett ‘-/niu/Beienlly elamfed — 
Contemporaneous a ireemeni—Admissiit/i/y 
Although a prom story note is inadmissible in evidence 
being intafhciently stamped the creditor is entitled to 
sue on the basis of a separate conteinporaneoas agree- 
ment topay (Grt’/e /) MAHtDCO TURARASi t 

• 18710 367- 

: -1910irL7 668- 

' IB 1910Nag 215 
• • y under — Eiecatanl 

signing as uiiecim oi cuuipauy See 1939 Dig , Col 
987 PKOBODM CHANDKa CHAKRAVARTY p JATIS 
DRA Mohan Ckarrav ARTY AIR 1910 Cal I77 
■■■ —Promissory note —Liaiility under —Onus to 
prove exemption from 

Where the promissory note is prodoced and execo 
tioa IS admitted, the burden of proof ties on the ex«ca 
tanito ezeose hinself from payment {^Roierti C j 
and Itunttey. J ) ABDUL AZIZ v MaUVC PE TlVy- 
189LO S84-1SRB 36-AJB 1910Basg 152 
—Promiinry nde —Original cause of action— 
Belief ««— AWe tnaJmttntle 
It is open to a creditor, in spite of the fact that the 


It is well settled that In cases where the original instiw | ' I 


•Irotnlssory noe— lliceof pasment. See t-Os. 

»'*r. s 49. 41 c wj: C03 

•auisory uoie purpirtimg f le executed eAapf 
p f rtomt—Pxtcueioa only fy exe—Suit en— 
to' persom aetuslly exfutmg—Test—C 


{ 
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NEGOTIABLE iNSTaTTMENTS ACT (1881), f NEGOTIABLE JNSTEGMENTS ACT (1881) 
S 4 S. 22 , 


iiutK 01 iDumu luiDrebsion nas taken trom B irbo went 
away while the instroment was being Written In a snit 
on the no e, A did not defend the «iiit. But the lower 
Court dismis'ed the suit entirely 

(I) that as there was no ezecalion by for by 
a person asthorised to execute or his behalf, B was 


whether the instmmenl 


who are capable in law of a eatisfactory discharge, 

to recover the debt on the promissory note executed 
in their trade name is flamfainable. {tVasteeJeto 
Indarnarayitt, JJ.) DaMEL o MaNMOHANDAS 
Lallubhai. ILE (1940)Boia 163« 

188 1 C. 618 = 13 E3. 11 = 42 Bojn L E 218 « 
A 13 1940 Bom. 161. 

‘ 1 asd BQ—Scepe~Promis3iry not! f^y 

■ • '—Payment iy maker ta payee tefore 

* left tn payee’s hands— Indertet frem 
signed by <4 on the payee for taluesoithcut npttee — Right to refiner front 


S3. 4 aod 20 — scope and effeetof— 
Signed Ond stamped paper handed to person deterthed at 
hind note— Latter tnitrting name of third personas 
payee— Suit 1) payee— Plea that intlrumenl vat not 
eteeutid to payee but to some enr else— tf open — Pay' 
ment to third person— If ean be pleaded— S 78 
There 1) no force In the conteniion that S 20oftbe 
Negotiable la^'ronients Act does not authorise the per* 
■on to wbum a stamped and signed paper is delirered to 
in«ert in II as payee the name of any one but himself. 
There IS nothing in S 4 of the Act which inaoywayi 


, ever applied 

d as overdue 
I j. t hears date 
remains 

• lotbing to 

• . for value, 

, suing In 

, lyable on 

emand is 

. payable 

-j — j - nf »!.. nnte to the payee 

. leaves the 

• . • a<isUng OR 

• e payee a 

guarantee he acts at bis own risk, lithe payee sub- 
sequently indorses the instrument over to a third person 
who pays value and has no knowledge of the payment by 
the maker, the indorsee, as a holder m due course, is 
entitled to a decree for tb* amount in a suit against the 
maker iZeaeh, C J, and Krithnarmmi Ayyangaf, /,) 
COPVLAN • . , *M 


and it is not op'n to the executant (defendant) n 


9 —Suit on prenete— Admission that seme 

*• • ' • tiasit 

• suit on a promissory note 

II due on the pronote the 
r the same whether be sues 
on the tooling lhat be is a 
CKALWGASl CHETTIVAR t\ 

18910 715»13BB 49» 

AAE 1940 Bang 170. 

t>S BudJltl \^)—"//etder $n due course ” — 

Pretumpeion of tealuaRe eonndtraSton—Onus, 

The term “bolder In due course*’ as defined in S 9 
means a person who gives consideration. Therefote 
where the plaintiff institutes a suit on a pro-note as a 
holder in due course the presomption under S. 118{gy 
is that he has git en taioabie consideration and the 
burden of proving the contrary is on the defendant. 


<■ 


--- ' ■ 8 Z—''Helder''—Prctnti . • • ‘ 

Hindu tart family frm—Suitby all adult members— 
Comprteney. 

Hindu coparceners governed by the Mliak»hara law, 
carrying on a (o'nt family Losmess. can institute in thetr 
indi»ldo»t nannasQitto recover a debt on a promis- 
•nry neat obta ned in the name of the family firm. The 


6 BE S98. 

B 22—Seope—InSlrumenti written tn oriental 

lamgnaget. 

Theprovlson In S. « giving thte* days of grace 
affects only iostruments which are not wiUten In ari 
onerUI language. The Instruments written In orientaj 
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-NEGOTIABLE INSTRUMENTS ACT (1881). N W T P COURTS EEGN. (1931), S. 7 

® ^ PUNJAB COOPERATIVE BANK, LTD, LAHORE t 

langoages vrill b« governed by any local usage vhich maj MaHOMSDYUSAF 1871.0 650=12BL 469 

be pro%ed in the ca'e Where it la admitted in the plaint - ■ B 78— Promissory note — Suit by beneficial onner 

that the hundi in question fell due on a certain dale In — Claitn to decree on ground that payee is only a 
a-xordance trith the local usage or custom the operalion benamidar of plaintiff — Maintainability Ste 1939 Dig , 
of S 22is excluded, and therefore the threedayaof Col 902 T A V VEERARACHtVASnAMI z 
. •- . * • •- »' • - A 18910 685 = 13RM 311- 

AIJl 1910 Mad 90 
1— Scope— S uit by payee of handnote— Plea 
t to third person— Maintainability Se 
S INSTR UMENTS ACT. SS 4 AND 20 

6B B 398 

— Construction — Material alteration — U hen 
ament void— Alteration not by party or heir 
ger — Promissory note devolving on minor— 
eration by stranger— Suit by miror— Kisht 

S3 30 87 and 38— Drawer ■ ■ 3 

of— Nature and extent of Liabilit' • . . i ■ . 

Col 1059 DaLSUKH KaTHMAL t> • ■■■.■■.. •. ■■ 

ILR (1910) Nag 602 I AIR 1910 Mad 62 

3 35-Scope— Person entru'ted with moneyfof| 87-Material alteration— Meaning of— Altera^ 



uuMer anu urauee— Liability ot oiawer oce Ivjy e/ig 
•Col 900 Lallubkai BHIKASHAI 0 Katanchahd 
18710^ 419-12BS 418-AIB 1910 Bom 82 


■ ■ S US— It I 
fr«m$itorr nele—firiiumttitit af 
antat 


n </ttl ati^oieeJ iy 
taHtit/tralien—lf 


■iRaitrtt.CJ and Dunkltf /) ABDUL AZIZ V J) * . ' . ‘ " ' , 

MaUNCPETTnt 18910 384-13BB 5G" '••• 

A LE 1910 Bang 162 ‘ ' 

'3. 46— Scope— Delivery of instrument loper^on onder T * ' ' * T, 

■advancing money and not to person vrhose name appears Pf'’« nnder nMrnmint eiecnled after 

payee— SuffioMcy S/t 1939 Di^ Col 901 1932 was Incurred before 1932 and that InNrument Is 

SINNACIIAMI CHETTIAR v RamaSWAMI CheTTIAR i ""**?* ?* earlier one — AdmiMibiliiy .?rr 1939 Dig , 
188X0 48-12BM 774 AvaSDAM r MUTHUKUStUtASRAUl 

— ' 9 60— Indo'see of promissory note executed by MUD'U 186 X C 468-12 E.M 638- 

lEndu coparcener— Rights of as against other co | AJ.E 1910 Mad* 6> 


— -8 76 (bV— Promise to pay— If can belmp’ied 

Stt 1939 D.g, Col 902 Punjab Cooperative 
Tank. Ltd , L.AHORE~ MahomepIcsaf 

187 X 0 660-12BX.. 469 
8 76 (b>— Promise to pay— M hat coostjt# ei 
1939 D g , Col 902 Punjab Co operatitf 
Tank, Ltd Lahore r ■ 

* - • 

■ S 76 (d)— Drawer ■ « • 

IPresenfmert, If neMSary ■ * 


\timt*lanr 

An accused was tned for an offence under S 302/ 

I 120C Penal Code, and was sentenced to death 
Se*sic«ii Judge ben the appeal from the sent enoe o' 

(death came for hearing It was nor pirsNirable to const! 
telea Bench asaa Additional Jsdidtl CoeimUslc«er 
was on leave for two months and the Ju'^ge appointed in 
{ fcis place was disquaCSed to bear the appeal as he had 
I ■ rocee-Cfigs and 

■ ■ • I I iHaUc to tit w* 

s etiwas 
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N W r P. COUETSEEGN (1931), S 34 
ffelJ that the Court of Judicial CommisdonersiUing 
alone properly constituted and had the jurisdiction 
to confirm the sentence of death 
Held fnrthir, that appeal 
journed until the return of the 
IVrtghl ) MirZA AKBAR V 

19010 233= 13 F . » 

1940 MWN 11 

7BB 118 = 1 ■ ' 

41CrLJ871=1910 AL • ■ ^ 

1940 OLE 619=A1R 1940PO 17b= 
(1940) 2MLJ 811 (PO) , 
— ■— 3 Zi~Valuatien of suit bticM Rt 
ZMton — If tomfetint—Gntrnmtnt of J 
S. 224 

Where the valuation of the »oit is below ru 
S 34 N W F Province Courts ” 

Government of India Aa are a 
jurisdiction on the revi ion side 
mis'ioners' Court (A/ir Akn 
Gian Chandp Md Yaqub Khan I 


A I E 1940 Pesh S6 



Mahomedan law the rule o* 

which anses before the Cc 

force The legislature did , 

tion between cases in whicl 

the enactment of Act VI o 

or less a rule of procedure 

the date on which that i 

force {AlmandiJC ana ' 

V Dav/ar Shah * I • 


I OEI3SA TENANCY ACT (1918)1 S 16. 
IABoulaziz 189 1C 687 = 13 E Pesh 16= 
AIE 1910 Pesh 26 
“•S party tn any judicial proceeding — 


i »w j Cl iiidy uetouie iiBLessary, even Ihoogu no 
express power to compromise the case on his behalf may 
». — u„ t j pleader 

be client 
lering to- 

■ For the- 

pleader 

considered a duly authorised 
s party to conduct the case 

■ 'athura Prasad v sita Ram. 
• .■ •. f=miC S89=12EO 411*= 

1940 OWN 662=1940 0 A. 611 = 
1940AWB (CO)S16=AIB 1940 0udh314. 
- S W—Cenitructien—Applieatien under O 21. 
R 100— cf^/r»<r/ ealA taken ty applicant— Order ellaxv 
mg appheahen— Appeal ty ether tide—Campeiency— 
Oath taken in claim — If eanclunve m euit aha 


■ ^ • ». I*. 


can be only In favour of 
be by a tenant in possessic 
occupancy plot is with the r 
valid relinquishment (/ 

PRASAD t- CHONNI S . »' 

1910 ALJ - ■ ■ ■ . • • 

OATHS ACT 'X OF 187 li ■ ! 

viitnees^Omission to admi 
Evidence. If admissible 
PHUTt TheKinc . ■ . • 

18510 205 = 1' 

■ ..-S Z—Oath an talak 

Under S 8 of the Oat ■ . , . 

ministered by the Couit ■ . . . , 

not be against decency and u at u suouiu not affect the 
rishts of a third party Where durino the »r 





Canitruetlan— Landlord'! rigkt to Iranifer fet—Apph- 
raitam ty tenant for rtgiilralicn of tramfer^Lf tendi 
Uan precedent— tanJlard entering name of franif/ree hr 
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OEISSA TENANCY ACT (1913), S 16 

rtpsier and taking /^abuhai frem him—Efft(t »f — 

Right to tramfer fie, 

S. 16 of the Ofissa Tenancy Act cannot be construed as 
neaningthat a landlord is not entitled to the transfer fee 
unless and until the transferee makes an application for 
recognition of the transfer, S I 6 does ncthing more than 
place a duly upon the transferee to move, in the sense 


he IS entitled to claim the transfer fee, in spite of the j 

fact that the tran'feree has not apf' ' * - - ’ 

of the transfer as required by S 16. ' ■ • * • 

enters the transferee’s name In his * * • 

days later the transferee executes a • 

of the landlord, it must be held th 

consented to the transfer, and the ' 

entitled to clam the fees provided * * 

nowhere lays down Khat farm the c • 

iffarrtn, C J and Wort, / ) ■ • • 

THAKURt.susHii. Kumar ROY. ■ 

BCntJiT 19-7BR 128 = : ‘ •. “ 

a: it ■ • 

S 16-~Tranifer fie~^/iighl • • 

trantfcnt for rigiitratien of namo • • 

—If ttiinliel. 


j ODDH CHIEF COUET EULES, Ch. XX. R 7. 

I 18910 S29»13 BF.7S = 6BE 785« 

I e Cut J. T, 49 »21 Pat L T. 668 1940 P.W N. 399 - 
I A IB 1940 Fat 304 (FB). 

8 204— Revision— Collector— Order by in appeal 
incase valued below Rs 100— Revision by High Court. 
^<yC. P CODE, S 115 A IE. 1940 Fat 249. 

S. 204 (2) and (3) - Quriiion of titU—Rint luif 
due btiffw Ks, IDO before Deputy Colleetor— Trans 
• tmpleadtd at party defendant— Decision— If 
ties quesUen of title — Appeal— Junsdutton— Collect 
Resnsion to High Court from Colleetor s deeisieit 
in appeal— Compeleney. 


ed toad«a‘ion on a qoesiion relating to title t» 


entitled to his fee. (.AMamad Noer, /) CWhRAJ \rint ts payable osvmg permanent and eomplet* deterh 
Chandra ROV e. Sri RADKA GODINOA ix\j\ oration of land due to diluvim—Deaiion upholding 
THAKUR. 60utLT 13 ' pie— Appeal— Forum— CoHettoror Dtslriel Judge 

I . • . . » ' 1 ‘“nt soit the defendant pleads that 

' . rent, Is claimed had entirely dilatla. 

■ . , .... . . • « permanently unfit for nltiTation,. 

^ ^ • fes that the defendant Is not liable to 

, . . , , ^ . • • • lands had been complitely and pef~ 

execute such a decree But where the do " ' 


n be protred 


S* 104 and 105 — Apphcabihty 
—Co shtbails of dedicated property— If 
ed against as to maners. 

The word ’co owners" in Ss IW and 105 of the I 
Onssa Tenancy Act U not a term of art, and the verb I 
to •■own” is not confined to the lente of ‘ be proiwwtor 
oP’, but also means possess. There is little practical < 


r, m riTf/-!*’ 01JI>n ACTS AN® RULES 
. Chief Court Eulea 
Clwfl Bnlea 

Coorta Act (IV of 1925) 
Bstate8ActtZofl869) 
l,and ReTeuue Act fXVII of 1876). 
Lawa Act fXVIII of 1876) 

Kent Act fXXa or 1EE61 




. Cb. XX. B. 7 — 
p Bench reader’s duty 

reader by R. 7 of 


Ro’ei 


of a 


/,’//.) BAUPta DASr.jUr^//*"* J 

CoitcCTOR OF CottaCK. 19 Pat 600" I FtROR* 188 LC 780- 


purtly iBlebtesbl 
•gofibe Jadgmeat 
It if oelya eleis* 
sre firan , * • 

ticaie the ' * 
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•OUDH CIVIL RULES, Ch VI, E 279. 

igiOACrO 8I<=igiOAWB (CC}23I»° 
1940OLB S89»41CrLJ 682i°19IO OA 448» 
1940 OWN 620=AIR m0Oudh371 
OUDH CIVIL RULES CIi VI E 279 Sub-E B1 
— Applicability— Claim for return of truit manty for \ 
hquida'or of Bank 

Sub role 5l of R 279 of Ch VI of the Oqdh Civil 1 
Pules has no application to the cas' of a i.laim for the | 
r' • - • * — . f i> ■ • . I 


ui paymeni 01 me Claim oue lo him {Ata ut JJasan 
^lut Vorte, //) DlNSHAW AND CO v KRISHNA 
PIARY 1940 0 A 991= 

1910 A WE CO 0 )433-1940 OWN 1022 
' " Ch VII, E 2i^—Allemni of actual eotti — 
Justifying eireumslaneet 


Circumstances met 
plaintiff than he 
rules (" ” 

Ram Cl 

1 

•OUDH 

Appeal against order of remand under 
JfUtt 

No appeal lies under S 12 (1) of tl 


I OUDHLAWS ACT (1876), 8, 9. 

Au Raza Khan v Newazish ali Khan 

14 Lock 666 

■ “S 23 — Ordinary law— If mcludet primog/m 
lure laitdd—Exislinee of primogeniture sansi—lf eon~ 
! eletstve proof as to estate being governed by tl 
I Piioiogemeu'e sanad forms part of and is included in 
I ’ordinary law* within the meaning of S 23 of the Oudh 
Estates Act But its existence by itself, is no conclusiie 
^1 i' • I I I “d by It 

, " * I I I I' I A •■as n anted 

I I* , I ' I ' i' I ' I accepted 

itOrthafh^. .U« „ -.t- 1. 1 

valid ne ) 

RAJ Ra 

; ' I ' ■. ■ . . i 

AIE 1940Oadhl84 

r » T •V'' ■''■'.'-NUE ACT (XVII OF 

» pajing «io rent — Right 

S 7 and 

0 W N 1111 





——8 12(2/—Cer/i/feale under— Grounds for gran, 
tsng 

A certificate of fitness for a further appeal under 
S 12(2) of the Oudh Courts' Act should be granted 
only when the deciMon from which a further appeal is 
proposed to be preferred IS (1) opposed to any general 
pnnciple of law, or (2) involving ‘ ’ 

interest, or (3r is contrary to any 
The I'nterpretaffort cf st dacatetosst J 


<»: . ■ 5 r • 

S \2(.2)—ffew pesnt.if ean be raise itn appeal ^ 

under. 1 


S 7 and Oudh Land Revenue Act 
(XVII of 1876), S 40 — Pre rmption — Muafidar 
—If euUtled to — Right of 
Tl.. .. r»~-. -f • — . • sumed 

• ■ ■ p . village 

' betber 

' case^ 

• ■ ■ Reve 

• \ct Where a person is a muafidar paying 
nt, he IS not helped by S 40 of (he Oudh 
Revenue Act and when he is neither an 
' -proprietor nor a proprietor, there can be 
no pre einption under the Oudh Laws Act 
{Hasmlton, ] ) Parbhu Dayal v BiSHEsit- 


usiAsi Ktiiee— Validity— Nature of estate taken— I ■■ -B ^—Seofe and applicability of— Last elaust of , 
Obioirv condition — Effect of Jrc 1939 Dig Col 906 \ vhen etmes Into operation 
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OUDIX LAWS ACT (1876) S 8 

The order of preference mentioned in S 9 of the 
Oudh Lans Act comes Into play only when more than 
one person mentioned in the section actually eierctse 
their right of pre emption by instituting a salt. The j 
last sentence shows that where all rival pre*emptora are 1 
equally entitled toexercise that right, then the Court 
shall determine that right by drawing a lot Hencell 


: OCDn BENT ACT (1886), 8 20 

lOOIO 8Si-lS10OXB 637» 
j 1B40AWB (OO)4S0-1940BD 411- 

19400A,8U°1B400 WN 847 
—8 7*A(4) — Fixation of *x froprutaiy kildtng 
—PetntHoht (ontiitrtd by Court 
In an a(^!tcation for Gvaijon of ex proprietary holding! 
the first poinUo determine is 10 see whether the po'ses 


of firopriftary property and uudei-proprielary ttnure 
An under proprietor has no right of pre emption in 
respect of a transfer of proprietary properly, but n pro 
prietor, which would apparently mean and mcladeany 
member of the villas* proprietary community has such 
a right in I 
an nndei-p 
I-aws Act • 


lOiOUU idb'iBiUA W B IB U J Jbb 
' ‘Sj K and lb— Failure to d/pojil piireAaie- 
money untkia time fixed by decree— Appeal eonteitmg 
amount— Competency 

The right of pre emplion is not lost when the pre* 


-a 8 

empi with 
payment 0 
Where t 
property anu 


me piuiiiiiii 


li ii 


>. ..Mips VI ly I 


S 19 (1) elpplttahiluy—CInim for re 
> viM9 to slump IIS prices ^ 


convey 1 nee ehargn or miereil 

Pet Divijion —Where in the case of a rale it 

Is found that a fictliious pri'W has been deliberately 
entered the Coorr, In a suit for pre empilon is (os i6ed ' 
in taking the fair maiket value of the property sold 
and the pre emptor w Quid be entitled to pre-ev ption not 
on the amount paid by the vendee, but on the market 
value In such a case it was held that the vendee was 
not entitled either to the conveyanoe chaiiees or to 

inte •• /wt— . r 7 a nl H nan and Hamilton 


// 


»AXIVA Decau t DuacA Saiiai 

15 LucP- 279=185 1 C. 295= 
FO 209 (2)=1940 A.W R (CC)12= 
1939 R.D 632=1939 OWN 1141= 
1940 O A 16=A I R 1940 Oadh 132 
' S 19 (I)— Coni/r«rt»o»i — Santhon of 
Deputy Commiutioner— Necessity in each ease — 
Ceteni order effotrinp rmunon — // nol svfi 
etent 

The only construction to which the langmge 
of S 19 (1) of the Oudh Rent Act Tends itself 
ts that a separate prevtons sancticn of the Deputy 
'* • for remission should be obtamer} 

by a Court seised of a suit for 

p « s fhaf remiss nn 


OTOHEENT ACT(XXir OF 18861 Ss S 
UHHO—MmofiJar, if a tenant under S 3(10)— iS ..U 
if apftiei to him 

It cannnt bs eald that a muafidar it nK a (raaM 
within meaning of S 5(10) of the Oudh Rent Act The 
pilnciplet of Hindu Joint family property are 1.01 ipp! ra 
Ue to that holdiot but only those cf lesancy land j 


was ID the COotempbtion of the kjnslahrre wheti 
It used the worfs ■vnth the prevseus s3Jtc*>or 

of t»* r- V r ' - •« (I) of 

the ' i • ■ • I I ‘le ru ' e • rfu»»s 
// ) ‘ . 1 * ■ ■ aw ■ !■ I . ’ 

■S I • 1 295 

C < ) I 


A : 


. ( 


t..4 CA 

■ a. S&—AppEcabUiiy— Transfer ander 

V P KegwUclow ef Art Set U 


I 
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OUDH BENT ACraSSS). S, 20 
TION OF SALES ACT, S SAtiDOODH LAWSACT.S 
20 > 1940 OA 123 

■ -3 20— ApplicabiUty — ^IQafiholdlnR ^<rOuOH 
KENTACr.Ss 3(10 )aAd20 1940OA 8M 

3 20— Ketinguitiment Ip mofhtr ef miner sen’t 
hslding — y a.lidtlp’*-T ett 


OUDH BENT ACT (1886). S 108 
The right to sue for ejectment follows the tight to s«« 
for arrears of rent In a suit under b 6l ofibeOudh 
Rent Act a decree has to be passed Grst for arrears of 
rent before an order can be passed for ejectment for the 
same bo a lambardar who h not the person entitl^ to 
realise rent for the holding cannot sue for ejectment 


and duly executed relinquishment | consequent ignorance of law. cannot be pleaded as an 

Pe Sel^t, /df —Before the relinquishment could I excase 
lake effect. It must be shown that the mother acted as a I Harper, S 6! Concurred with the commissioner 
person of ordinary prudence w ' — r. Ljrr 


—88 2l asd 131— 'bull for possession of abandon j 


// and ^h—D\j\ravit—k^roptr rewedj 
—PtnluTt to ovoit of— Acting eontuvaeiously to 


cd holding— Limitation— Starting words oiilhonly— Later obteehtms under S 77 

.nin S r • ■ ' ' ' «"• I rtomot,/,,. 


- ' 8a 8J(b>afld 108 (adjoining ot two >oiu 

under— Appeal— Fofom Su 1939 Dig , Col 908 
JAOESHAR PKASAD » LaT NAKSINCH PRATAP 
Bahador Singh is Buct 36 

— — s *8— Object of Set l939 Dig , Col 908 


the case of a distraint the ordinary and 
reitiedv is to take objictions tinder 
b 86 of the Ojdh Rent Act tvhen the notice 
IS duly sened from the officer authorised to self 
the distrained property and not to take the law 
into one’s own hands and act contumaciously 
towards the authonty that had taken the pro 


— — b bl— Ueaee unuer- ■ 

after New It p Tenancy Act 

ACT, S 29^SCOPS OF . ' •'* 

3 tl—Bjrttnjion bepeni 

dterte ktidtr—f/en fsfmtnt tn 
—Termin^lien ef Uftanep, if awlemeiic 

A decre« holder can give extension of time beyond the 
6weeks of gracegiven by the decree, but If payment is 
not made at the end of that period, the moment the time 
granted comes to an end the decree becomes final and 
the tenancj is ended The decree holder has not to come 
to Court again and ask for a fresh order {AMte, J 
At") Snto bAOAR lal r Mahadeo Singh 

IMOED 7'wl94GAW^ (BB)9 
61 — Scope and effect of 


S 61 of the Oudh Rent Ac* ’ 
When an order for ejectment i* 
period of 6 weeks has elapsed 
of the arrears, there is no quest 
being bound to exerase its disc 
of the tenant to extend the pe 
months {Met to / if ) R/ 
Raja Saiieb of MAitAStoi 
t939 R D 640 (2)=1940 A 
s» OlandlOe — ,ea i. 

ta rrellif r 




14 Luck 698 

— — 8 108 (9) — Applicability— Ar parte ejecimeni — 
Restoration of suit by appellate Court— Claim for com 
pensation .S«C P CODE, S, 144 AND OUDH RENT 
ACr.S 103(9) 1940 ED 216 

S 108(9)(c)imaO P. Code 8 \ii-Eieet 

miait — Ftvtrtal en appeal— RetftratieH of poiietttt’i — 
fer eempeniahon— Proper remedy 
Where a tenant is ejected in execution of a decree but 
the decree Is reversed In appeal, the tenant'a projier re- 

, c , ^ „ ...J.. <5 ida r’ P CorlB 


—/rr/fulertfy in eieetminl—Preptr rtmedr—Pon 
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OUBH BENT AOX (1686) 8 108 | OUDU BENT ACT (1886) S 140 

(itcuWe Court to esttnd ttme retresfectivtlf uttitr S | 101OOWJI 561=1940 OA 562= 

\%\,C P Code A IE 1940 Ondh 337 

* ■ decrees 

• ' ■ perates 


S 108 

Tenancy extingoi „ 

Col 911 Deputy CouMissiOKER Baka Banrio 
Bindra lOSOAEJ (&dpp)94 

' '8 108 (16)— uudir, for profit of butArt— 
Estimation of profit— Judgments in tui 
years— Admiisittliif— Quantum of prof 
In a salt for profits of Basart and • 

S lOS (IS) of the Oudh Rent Act the 

similar saita for previoas years are adatis 

in order to enable the CooTt to tsticnate 

the years in <nit This is pariicalarly sc . 

the defendant la la possession and abstains from prodac* 

inc any accoants whatever In such cases the harden 

of provinR the actnal profits lies heavily on the defen 


dants who s 
{Radka Krtsk 
IBRAHIM 


I actoal possession of the property 


•» a 


—8 108 ' " 
claim for collec 
1939 Did . Col 
Rizvi V RAM S 

as 116 s s * 

0 43 B 1—^ 

Const Patstd un 
>cltberS IK 

maVe all orders • 1 

sections meiely say that ‘An appeal shall le from eis 
orig nal or appellate decree or older This provision 
IS subje t to the provisions cf (be C T CMewbicb 
permits appeals only id those classes of orders men' 
tioned in S 104(1) and O 43 R 1 Hence no appeal 
lies sgainstan Older passed by a Rcvcnoe Cooit andev 
S 151 C P Code {ffarfer S Af and Satke / AT) 


“ S iSU—Afpltcaiili y— Disappearance of trees 
from grote— Grove holder remat tng tn oeeu fatten of 


— 8 XH—Afplieakhty—Pe petual leiteeeontinu 

ing in poiiettien aftsrr/eetment dteree 
Wherein a sou for ejectment onder 5 52, Oudb Rrot 
Act against a petpeical lessee tboogba decree was 

. j * I, {jjijofite 

* * * I entitled to 

• ejectment 

* • . . etalns pos 


(or the porpose of secsrlng the ejectment of persons 
nbose tide to Ibe land is not dear or who while bolding 
with tbe consent of the landlord are holding wUboat any 
deleriDiostlon of rent between them and tbe landlord 
S 127 oftbe Oodh Rent Act mast on Its terms apply to 
a person who sras a rank trespasser before the fil ng of 
tbe smt and whom tbe landlord wishes to eject or from 



963 


967 THE YEARLY DIGEST, 1940 


OUDH BENT ACT (1886), 8 141. 
amounts to a plea of payment or adjustment of acconnts 
a--* ' — • ff •• j would not be 

{TAoinat, C J 

DiA Bank » 

• ■.■18610 300“ 
■ - - - ■ t 

1 ■ ■ . 

I <• • • *. * 

■ ■ f 

3 14: : ■ ■ . : ■ 


0UDHTAI,UQDAES belief/ 
an4 4 (3) [d!)~~Talufdar under 
vested in manager— Taiufdar tf een 
ariilralion, mailers eanneeled wti tAi 

Where the estate of a taluqdar is under S 3 of the 
Oadh Talaqdar'e Relief Act, put in charge of a manager, 
the Taluqdar and his heirs are by virtue of S 4 (3) («) 
of the Act Incompetent to mortgage charge lease or I 
alienate their immovable property Hence such a I 
Taluqdar IS not competent to make a reference to arbi 
Uation, disputes concerning hia estate and any award | 
that may be pasted on *uch re 

^TAemas C / and Bennett • * 

SHYAV MaDHOPBBSHAD 

19400 A ' ( . •. .’i: 

1940 A WE (O'* 

BABDANA8SIN LA03 
proif J// 1939 Dig col 9 • • 

RAHMtTlLAHl 1 

'—“Dee! if^Burden ef 
tVAen ffUt/ant 

The burden of proof in the case of a deed executed 


eSi>*-AU«uA .. 4k la V 

1910 O lt.B 646“ IS B P O 48 = 1910 A L.J 662= 
1940 M W N 1101 = 43 P I4B. 691= ' 
7BE. 49«42Bom.L.B 1139 = 1940 O A 819= 
10400 WN 787=AIE 1940 PO 147 (PC) 
— 'Deed tf—Ladf unaware «f incluihn af a viilu- 
aile item ef property in a tnertgage~WAaU deed, if 
elfeeled 

Whehe In a mortgage of lands and a house eseculed 


PABDANA8H1N lADT. 

— ' ’Deed by— Validily~TeSl— Degree of understand 
tng necessary— Atort gage by pardanashtn as trustee ef 
grandson— Deed read over and understood— Lady net 
understanding that she roar incurring personal liability 
—£ffett—H bound by deed 

woman is not required to understand 
tail of a bargain If the lady has 
nee to understand the relevant and 
• and understands them as they are 
I • , and if It IS also found that nothing 

j t . i. i- as been no undue 
ould be enough 
[tally understood 
execution is the 
t Though there 
each detail of a 
in technicalities 
prehension of the 
such a case the 
whole But if 3 
a high degree the 
not understood by 
„ idrd into parts or 

otherwise rc'for-ned by thtCourts so as to uphold certain 
portions of it while reiecting others Her answer to a 
suit upon the deed is not that she has an equitable 
defence to the enforcement of a certain stipulation but 
that It IS not her deed The proieccion extended to a 
penon m her situaiion is orocection against being held 
bound by a transaction whrb never had her free and 


« enect except that 

* as making herself 

orrowed from the 

nderstand inat she 

was incurring a personal liability for the loan, the deed 
did not bind her (Sir George Baniin) Hem 
DxBvA 

A WB fP 0)140= 
1940 Wt WN 998 = 
'=1040 A L J 733 = 
-19400 WN 774 = 
5=21 PatLT 655= 

• 2MLJ 505(PC) 

Sayyads ef /hang 

I A psHanashin lady is one who does not expose her 
face 10 the public Among Sayyads of Jhang disirict 
women who take a vow of celibacy generally lead a 
seduded life and are lo all Intent* and purposes pardana 
shin (BAtde and Dm Af themed, //) ZawaR 
iluasaiN Sham S' ^ale Mahomef} shsh 

42FLB 644-A.I.B. 1940 Lah 616 

— -O ipaiitien ef property— Burden of preef 
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PABDANASnor LADY 

—— Dted hy— Binding tharatUr—Ont «f tk* ttrmi 
tlcnt net txfluntd te ktr 

A pardanaiMn lady h not bound b; a docnmentexe* 
cuted by her If one of it» ‘ 

to her. althoagh she du . , • . 

the test of the documen 
Moftim M ohan r Bn ' 

. . !• •• 

Wke It not ht , . , 

rejKttd on presumption 

It IS ontilcety that . : > 

pardanasbin lady W • • • 

surrender executed by . • 

signature was taken on • , 


PAETITIOK ACT (1693), 8 4 


application praying that a decree sheet be prepared and 
on payment of the requisite stamp duty they may be put 
in posses<jon of the shares allotted to them Before 



1,2} Partition Act 

•Allotment of Paltit—lVishes of profrieiort of 
*allti~Centidtrnltoni for 

Where only two inahals ace being formed the patlis 
hare to be Included in one mabal or other It is bat 1 
right In such a ca<e that the aisbesof the propcietorsof | 
the pattis should be taken into consideration in deading 1 
in erbieh mahal to include them {.Stthe JM) RaU ' 
Sward? Sivcis v Ramcshwar Sihok 

1910&D SS3(l)-19tOO A 490- 

1640A.WB. (B.Bn07-1940AL.J (Sop?)!! 

' ^'“Appeal— ConfirmattoM of portitien^No nppeat—^ 
Modifieotion thereafter— ff infruetuoiit 

NN here theic U no appeal against 
conBtmlng the partit’on, lubsequer « 
the eotnmU loner modifjing theoic • *, 

officer, cannot but heinfructuous (. ** 

Vehta. J M ) SHANKAR LaL 0 MaNNO 

194080 648-1040AW.B.«B.B}283(l) 
•Prottedtngt for—Cottr—Daiihlf for— Feint of 

tine 

The costs tneoliooed in the parLIIoo proceedings are 
only an estimate and the liability arises on the dale the 
partition Is actuapy confiimed The person «bose 1 
name stands In the kheirat on that dale U liable Ini 
respectofit (Sathe, J ,1/) MahaSukhv BaDRI I 
PRKSAQ mOBD 4T6-WkOAW-E.-t.BBK)l99- I 
1940 0 A 1071-1940 0 WJI 1043 
——Prottedingt for—Rnlt at to eomfaelmetr— 
ISotfer. 

The partition proceedings require that (he partitioo 
should be thaiiat as far as possible but if other con 
vderadons are more importact, the necessity foroim 
pactness of the eiati «ill hare to be vaieed 
(Sothe,/A/) IlARtHAR Prasad Man Tiwarit 
D tOKAVYA 1940 B.D 4U- 

1910AWB.lBIL.)Sie 
—Suit for— Decree in—Defendonfe rtflt toottoim 
f nsrtiion of he shore 

ho doubt in a partition suit ercty party, nbctbef 
STiyrd as a plaintiB or as a defendant, is sutnunually | 
a plain ifl in ibe salt aed Is entitW to a dscrcc, and be ; 
can tnoie the Couit on payment of the prerer stamp : 
duty, to take steps to put him in possession «( the stace I 
aliolted to him Bat If the Coart merely passes a final , 
decree In f aroar of the plalatiSs and directs thit they be : 
• put in fcssession of ibesr shares and it decs noC alioe ' 
s'-arestotfce defetidarts Ut*eT carmce In aa 


{.Sir George Rankin) JADUNATH ROY v PaRA 
MESMWAR MDLUCK 67LA11- 

II..B fl940)lCa]. 255-44 0 WIT 233- 
idiOOWN M^lBiOOLB £3-70 0 147 S4S- 
1940OA 145-12RPC 98 - 688.251- 
42Bom.L.B.SSX-21Pat.I..T 257- 
1940PWH S28-IL.B (1940)K»r (P0)SS« 
1940 AWB (80)16-18510 234- 
AIE. 1940PO H-{1940)1MLJ 97(80). 
'Stilt for— Preliminary deeree-Rights of Parliet 
I added lubugiiintly—lf to ie adeusted ot lime of fntl 
I decree 

I A partition suit in nhicb a prel Binary decree ha* 


UCR t>7J.A n-LUB (1940)1 Cal 255- 

44 0 W N 233 - 1940 O W.N. 96- 

1940 0LB Z6-70OLJ 618-1940 O A 14S- 
128 PO 98-6 8 B. £51-42 Bom.L.B 831- 
218at.L.T 2S7-1940P.WK.8S8- 
LL.B. (1940iKar (Pa}83- 
1940AW.S (8C)16-)86IC 234- 
A.LE.1940 8C 11-(1940)1ML.3 97(PXn. 
FABTI7108 ACT (ZV OF 1893). S \—Atflieah- 
lity—Snit hy skartr ar gfatnfuf— Treiu^eree imfltoAti 
at defmdant— Right of plointiff to afply tender 
S 4 

S 4 of the Partitien Act speaks of a transferee asking 
for poasession But In a partition suit each party It io 
the position of a ptaiutlS at veil as a defetufani, and 
rren U Ibe transferee be on the record as a defendant and 
a person haring a share In the ondirided property U the 
pItIndS, the tatter is entitled to arail himself of the 
jwrl«ions of S 4. {Dharle.y) SHEODHAR PRASAD 
biNCH R. kiSHUN Prasad Mnch 190 1 0. 117— 
13B.P 176-eB£ 919 
' 8 t—AfPlieatiou mmder—Whem to k* mode— 

Seeomi appeal— Affiieation in— Cemfetemej 

An spyvi~aiieB ander S 4 of (te Partiuoa Act may 
be made at the appellate stage or at any stage tefece the 
fi~*l decree snd can be entertained la second 
(/Mat/#/.) bHfODHAR I RASAD biNCH r h.» 

|RASADM^CH 190’ 

13B.8 ■ 
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PASTNBB8HIP AND TBADB UNIONS. 

■ “"Dibi contracUd cue partner — Liabiliij 
of other partner or hie estate— Money borrffwed by 


971 

PARTITION ACT (1893). S. 4 
the land and appartenances iriiicb ar« or<naanlj and 
reasonably necessary for us enjoyment. The section is 
not inapphcaU' * ■ — * ■■ •>' — j— "j-j 

(.Dha-ie,/.) 

PRASAO blNG . . 

famslf — Mea ^ ... 

The expression “dnelUnR boose belongin -.-t.i .j_ 

divided family" appearing in S 4, Partiti< . 
been twftovied from S 44, Transfer of 
and bears the same meaning The nord 

eludes a group of persons related in blood, who live in I tbe executor of his estate The executor Is personally 


re partners of the partnership. Ihe 

P*""',”’:''' 


,*.*• .* .. J. ■ . 




partneri— 


—Acrounts— Promissory noie In favour _ of »**«)_ 


la/ lU 


»s Co. 

^AIB.19iO SlOl 19 

Ant> TTsjTmjH— 
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PABTNEBSHIP ACT (1032), S. i ■ 
of enrichiog themselves b; prevent! , 


I ; ■ 


'• I ' 


— ““Ss 4&nd 6— Partnership — Test to determine — 
Agreement redung that one party appointed another to 
carry on business — Power conferred on former to 
dismiss latier for mismanagement— Provision for 
sharing of profits and losses— II constitutes partner 
ship. Se/ 1939 DigiQoI. 918 HaBi SaO t> GULAB 
CHAND. A ZB 1910 Pat 116 

■ Sa 4 and ^Paritunkti—Fittfe/ of-Dttd 


ie-repftertd 

Registration of a firm which has been dissolved is not 
contemplated bv the Partnership Act {.Hebertt, C,J, 
«Hd Dunklty, /) BiLASROY P SCIHDIA STEAM 
Navigation Co , Ltd 1910 BangX.S. 652 = 
A,1.B 1010 Bang. 291 
S . 69— /«w< Hindu family firm—Fepitrati 
in natut af tomt mtiHi*rt~^ect af> 


. ! MEOIINA MAL kiSIIORI UU <2PJ.B41S- 
under a deed which was described as a partnership j A IE 1910 Lab. 425 

.deed, entered into between the plaintiff and tbe defen 1 a j,t Awm-^uhnauant dt«ik 

A,?.., >!,. ,0 .nd .h. 

I rfriw— A/ylr tf lurvtviiig parlmrt t» lua innamttf 

* . plates that when a 

* ^ a diesolutien of 

■ I > ■wilbstandiDR each 
^ i A^.t . .»,» e _ fV. • > w ‘leated as itill regisiend for 
• . • ‘ I be curriving parinera whose 

, • a • • , . lan sue in tbe name and on 

■ t • fiesb lesistration after tbe 

I • • , . ■ (^/«irw//, /.) PRATAP. 

• I ti CO.W. Jehangir Bomanji 

I LLB. (lOlOIBon 71S- 
lOOIC. 148-13BB 97-<2Boxa^L.B i97» 
AJ.B. lOlOBom 257. 

' '8 68— Entry In register at to place of besmest 
—Erldrntiary value. Jr* 1939 Dig-, Cal. 918. AU 
lUAl/OiltO EaKAHW Shakook w. avau Uajzs 
PKerMahomed. 187LO SS6-12BC.e69- 

AJ£. 1910 Cat ISl. 

■ —8. 68— PrWiT'firit rf ttrti/iiatt—Efnt, 

It is impcmble to permit ailllgvit to lender In eri* 


plalniiB was entitled to supervise tbe work fcom ti 


was no share in the orobis at such 
Utld, that • 

4e^. It is ‘ 


' -^^.K—Parliurihip—WAU amaunt/ fa — C^aMgf, 
*f any ilfictfi tf nna Att, 

Partnersbiprests on agreement and so long as tbe 
agreement contemplates an outgoing and an incoming 
.on tfie ^fntaccoonf fa rspecT of* basiaast.iha parr 
nenhip is complete and all subsequent rights aod IiabI 
liUes are governed by laws which relate to partnersblp 
It Is not the subsequent happenings, which deierodne 
tbe question bet the initial agreemenf. If S. 4bas 


' ■ I war on to tbs Reeistrr of fiimt that su'h dsteicent* 

■■■ ' •’.■-I caa be mistaken. {Raitrti, CJ. and Vunitfy, /,) 

* * BILASXOY r SONDia SteauAatication cd.,Ltd 

■ — Ss.4 and 69— J»e/fr traiuMim — //awmrwtt^ l9IOBaBgXJi.A52-A.lR.19MEsCg.SJl 

It'tmiinn/, j . i 8. 69 — AppbcabiSty— Mabomuduo uons fateTt*- 

A single transaoioo or venture does r»ot araeuut to Sag fs*in^ business— Utaori'y of iceie— If a panser 
‘business' as meniiotred in S. 4 of tbe Partaersbip Act ■ skip requiring registraxioo. S/r t93'J Dig., ON 919 
a.’id hence f'. 69 does oot apply to such a trsnsacuoa. { jAKIUDDtN r. VmiOBA< 186 Z.C. 670— 12 B.!f 
(CavM A’arl. y.) NaTIII lAI- e. Sti MaL. . .. S - 69— Bar of ss.1 — Cause of actioa 

1XR.(I910) AU. 256-1910A.V7JI fBXl )179- I belcre .Art caseisUi tarx—'^Ci by 
1910AXJ.179-A1B. 1940AlL?30.lafter S. 69 case Irto f 
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FABXNESSHIP ACT (19S2), 8. 69 PATENT AND DESIGNS ACT (1011). a 2 

Partnership Act, Ss. 74 and 60 — Scope and S 69 (2) — Dtbt due to unregnttred firm tram 

APPUCABILITV OP S. 74. 1940 N L J. 63. ftrred after Aet eomtng into force — Transferee, tf can 

— — Ss 69 and 74 — Cemmeneement of this Alt' tn sue for debt 

74 — Interpretation Vtt Jack, / — -A transferee of a debt doe to an un 

The correct interpretation of “comroencement of re£istered firm is not entitled to bring a suit to recover 
this Act” so far as S. 69 h concerned, must be the date the amount of the debt, since the firm itself had no 
on which that pariicular section came into force, that is right of suing for that debt under S, 69 (2) of the 
to sa; l<t October, 1933, and any right accruing to an Partnmhip Act. The fact that the original cause of 
unregistered firm before that date must be held to be action arose before that Act came into force does not 
saved by S 74 even if that d ' •• • t » . • ■ , j. • . , r .v. 

oil which the rest of the Ac • 

October, 1933 {Grtlle, / ) .... 

bat. ILE(1940)‘ • 

1SR^ 


— ■ S 69— Registration 

Effect. See 1939 Dig, 

ViTHOBA 1 

Ss. 69 and 74 (a) 

effect of. 

It cannot be said that S uy ut the Partnership Act 
applies even if the right to sue accraed before ]$t I 
October, 'Q” ■»* ' 

read togetl 
but also 
{.Da^ts, /« 

WED AKB 
190 X 

88 

sory noted 

If nullity a.au»iiiu' uw«iiv'* t'«Jt aeiree tnai "lU' 
illy on ground of suit bttngbad for ioant of registration 
ofparlntrihip-'If open-'Exeeuhng Court — Potvers of. 


— -O bn (,i) vm— Onregibtereo uiui— Aituioti, u 
can sue for dissolution and accounts .frr 1939 Dig . 
Col 921. Shibba Mal V. GULAB RAt 

ILR (1940)A11 26=1861.0.113- 
12 BA 299 

—8 74— 'Commencement of this Act’— Interpre- 
atron See PARTNERSHIP ACT, SS 69 AND 74. 

IL.E (1940)Nag 648-AJJE 1940 Nag S67. 
88 74 and COSeofe and applieaiitityof S. 74 
—Causes of action arising before Act came mto force — 
Suit by unregistered firm after S, 69 come into feret— 
If saved by S, 74 

The wording of S. 74 of llie Partnership Act seem* 




should have been raised. I 42 Boca.XkB 166 

Whether S. 69 of the Partnership Act con* | yABSINO <«P. S'rr TRADE MARKS 

tains aprohlbiU .j- jj— n /• 

favour of nnregi ■ ■ ; . • ■ . .. • , ^ ^ ^ ■ 

contains a prof ■ • ’ ... 

nnregisiered pa* 

MuoAUr. bin a .. •.'* 


A.XB .... . . . ■ ■ . ■ 

S. 69 ■ ■ . . • ■ . 

The farrgtaf i !• ’ ' ‘ 

of the Partnc < ,• S • ■ . ■ ■ • 

suits reialing * ■.»' . 

covers a suit I.a;' • .••••, ■'s' ^ ' 

a right >cstcC ' ■ | ^ . .r .. j' , ’ ’ , ,i . 

partner In a firm. (Cnlle, /.) Cnnorn. ■ * • . > • . . -v- ~ - • --i* • •• 

i-.. MJMs (1940) Nag. 

185 IC. 624-12 R.N, -.1 

‘930 N.LJ 583=A.I K. 1940 Nag ■ ■ , 
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PATUNTS AKP designs act (1911), S &3. I PENAL CODE (1860). 8 12 


"ilhin the meaning o{ ' • •“'■r — • . » i. .. . - pointed out (Fail Ah 

difference in shape, eo nADHAKRiSHNA DaS('. 

-Ithoogh iherewaia , • . t 263®6CntLT 60« 

constnietlon. (Ahnmd ■ 1940PWN 408 

RAHiM BAKHSH. ™ ■ ■ • Applicability — CrlmlnaJ 

j * ted by afcdavit or solemn 

^^^S.oS^'Ccuri' —iftamneef, [affirmation made before Commissiorer -Petitioner 

The words “the Court” (n S. 23 must refer to the fmerefy terilyiag petition at end by a dec}aratlon-~ 


and the name o 
the register as 
nWjARAP B/ 

S. 64 (5 

<mtreller^Ap 

iim. 


maintain an I PAT WAEI—27«f/rr tf—Cenitruen ef tntr) cf 
s and HetlptalsuFleaaruf lute a dawedar qabza nttrf^Preprifty, 
patents, if the I It U entirely irregular on the part of the patwari to 


Commissioner of oaths, there Is no rule exproslj 
requiring a petitioner to appear before the Commissioner 
for the purpose of verifying the petition or swearing an 
aSdatit. A Criminal Rerision Petition lo the lligh 
Court, which Is • 

'^hich the peti ■ 

Commissioner fo • 

therein by his ■ • 

contains a signei • i • 

end to the effect that the facts stated therein arc traa to 
the be<t of (be knocledgc and informatioti oi Ika 
'Wer and that his dcclarattoa la 
the ground that it doei not 
V O. 


lot the amount cotuu Jiul uc leiutCiCu 1>» • :.a 
' nimager. In view of S. 15 (3) read with Ss. 3 
and 19 of the Act. the employer b not a proper 
I party to the application, when there is a manager 
I -innointed by the emplcovr. (Ditw/iJ. J ) 
■•nOR IwsrTCTCR Of Factobus. 

(1940) Bom 96=187 I C. 498= 
IZ R.B 4'5S=41 Bom.I..R. 1283= 
AIR. 1940 Bom. 87. 
PKMAL CODE (XLV OP 1860). fl. 12— Deposit of 
nnstoa paters as security for loan— Validity. jrrl939 
C<4.957. ICVATIU5 ROHDtRICK. /* re. 

itrio BW-i2Bc.eo2-Ai£ lofocai m 
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PENAL CODE (I860), B S9 


' S 99— Applicability — Candilien— Act done 
unthout tuns 
S 99, Pena 
tion to do an 
re'pects eie 
expression ‘ 
section It can 
unjnstiGed . 
there is a cor 
J and Merea 

S 99 — Scope— Arrest hy police officer in good 

faith onder colour of office — U«eof force m re<M-n<* 


I he accQsed persons were ploughing the land of 
^hich they had b«n m possession for a long ttme They 
^re attacked hy a namber of . ..i. -- . .v,v 

deceased Three men on the* 
asanetted and one of their assail 
sword stick One of the accuse 
the deceased with a bala 

fitld that in the circumstances the accused were 
justified by the right of private defence {At^rwata 
md Shearer, J/) SaKALDIP RAl e E&lPtROR 

7BB 82-13BP 236«190TC 640- 
41 C 

' " S lOO— Deeeated cAaiing away 
trespaesed—Accueed killing them ene after 
can tioim right ef private defence 
The accused came to the enclosure of the t 
menwhoneie father and son in order to uw. <■ 
of the latter. On being seen be ran assay and was 
chased by the two deceased The accused stabbed the 
father In the chesit Thereupon the son seired him and 
he was a1‘o stabbed 
Held, eve i supposing that 
Tight to arrest the accused for 
the accused had killed the fath 


~~ -B lOO—f’riifl/r defence — Right ef— Aceuted 
gmg armed prepared for nentualily 

AVhere the accused who went to the house of the 
deceased to commit an offence was armed with a dagger 
«ith the Intention of using it if discovered he cannot 
caim the right of self defence if that which be anticipat 
ed artuatlj occurred (JVwnf C J and Ttk Chand,jy 
Maiiohed KlUN f Emperor. 

I L.B (1010) Lsib C64 

8 100- " ' - ■ *— 

havtne advanlag* ~ 

.5/rJ939Dig C ' . • ••. « • 

CiipEROR IL : ■ ■ • I f . S-. 

i2n-L ■- 5: ; •• ■: 

8 ItbOii'i—APflicahlily 


I PENAL CODE (1860), 8 120 B 

^ ■ rate defence of prtperty — Extent of 

)ling another man’s trees he would 
police station for help becau<e by the 
all the trees would begone In 
I normal conditions he would be well advised to protect bis 


*. I . ‘ 

I — ' ‘S 104— Trespasser— Resistance to owner — Plea 
of private defence if open See 1939 Dig Col 927 
' 186 rc 469 = 

• IS 1940Nagll7 

private defence of 
- Meaning of See 
42P.LB E91. 
Iment of one act-^ 

i cemnutiivn 0 / muerem nil — L-tahilily^Condilions^ 
Burden of proof 

Where an act vs abetted and the abetment takes the 


I conspiracy, the diderent act mutt be a probable conse- 
quence and also with tbe aid or in pursuance of the 
con*piracy. Tbe burden of proving that tbe different 
act is a probable consequence of the abetment and 


Ss 116 aod 117 — Applicability and scope— 

‘Express provision’ — Meaning of— S 117— If an “ex 
press provision”— Abetment of commission of mnider by 
tbe public — Hurt caused in consequence of attempt to 


:iAL Government C 
41CrL0r 27 

f offmice— Conspiracy to 
tame murder by mihheraft — Offence 

It is plain that an agreement to commit murder, being 
an aereenvent to commit an offence falls within 
S 120-U. 1 r. Code, and none the less so because the 
means by which the murder Is to be perpetrated are not 
agreed upon, or the means which are agreed upon are 
not such as are not lik»ly to prove and do not in fact 
prove effective Ifonce there Is acon<piraC} tocom 
mlt murder, the case falls within S J29*B, I P. Code, 


I the death of or Injury to 


some person, that doev 
I illegal act under 
between the accused 
wUchcraft, the mere 
may anticipate that 
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PSNAl. CODS (I860) . 6. 120-B . { PSNAL CODS (18fi0), 8. 124-A. 

.1.. . . 189 10. 807=13 EP 174= 

■ OrL-J. 810**6B.R.874=21P*tl,T. 121 = 

• ■ • ' 1910 P.WJl 146= A.1E. 1910 Pat, 414 

■ , is 124 A aoi ^^Z‘K~-Apph<abthty— Attack an 

instance be a form ofanchcraft the nii'mol vlAc\i\Gti>tr>nneHl, landlords anJ maney lindtri — LanAlardt 
none of the aocnserj understand* when they enter Into 1 aid money lenders accused cf oppressing tenants and 
the conspiracy. It must be held that there }* a con*{^racy I <>arvr'«e*<w/ accused ef being hektnd landlords and 


direct evidence, inferences from { ■ • a • i . . 

must to a large extent form the ■ • * • , . , 

conclusion* Bat there ts one • ■ * • . ,* * 

which must always be remembered • 1 

based on circumstantial evidence 1 * *. 

ference of guilt may be drawn 0 

stances are >uch as to be incapable • • • • . • • 

able interpretation (^P/ende-ton 6 ** •...•• ■ , • ■ • 

MROR a. RAHISIaTULU KaJU • ^ • • 

— 120 B-^Ofeitce under— Rtluirensnts as St 

Proof ef. 

Tht offenee of conspiracy under S 120- B. I P. Code, 

IS one Which requires detailed and specidc proof against , ^ * 

a|.h .d.i .1 -v •! •• . ' — ' 8 124-A — under — Assertion that 

• . Couernment is setting community against community, 

*, , , ■■ • . • •• . An assertion that the Biiiisb Governmtni hasdeli 

• •a •, , . , (• <"14 •• berately set community against community m this 


>* the I Tioleot language anrt not in the best of taste, doe* not 

. • m «ai •* I wi a « .k. rt»Ar.itto., of exating hatred or contempt 

. • established by law in British 

, Ou PRAKASIf V. EUPCROR. 

. 42PL.B.382 
' (r under— KahortaUon It fiople 


and tie /amiif—// elan 01 fiiioni. a'm iJj A. . • .1. .... 

S. 295. f P. Code, speaks of insulting the reli^on of ~~ —3 124 X—Seditien—A’Ace of speceker—AJmi 
any das* of persons. A complainant and the memtert yiSeltej, 

of hisfamlly do not consiitotea das* wiihtn the mean* Koea of a speech are adaiisicte la e»Jd 
Jngof S.29S. (ZJAaii//, y.) AUIRWaSSAN a E«. trtaj foe an oSence aedey S. 124-A la respect 



9^7 


THE YEARLY DIGEST, 1940 


98^ 


PENAL CODS (I860) S 124 A 


PENAL CODE (1860), S 163 A 


Where a speech was from start to finish a violent and 
dangeroas incitement to the people to n^e in rebellion 


I P Code 
Code since 
b; means of 
osecation of 
Perumal 
NN 87S- 
E W 347 


I iis Lii anu unaer o> it/ — n"” 

picUcn under S 323 — Ltgahty—When eeuld be juttM 


— a 124 A — Seditien <«tet—Dutf of Court'^ 
ReUvxnt faetors 

7r setbiioD Cases Courts have not to 
the mmd of the people but are concern 
struction of the speeches in question 
have to be taken as a whole and no 
(,TJiemas,C 
EttPSJtOS 


Ss. 141 and 

—Meaning of~Righ 
Pet Young C /— 
any right ’ within the 
Code, where hei* m 
upon which an attac 


LJ 676 
Cemplai 
ptivate— 
i Pulling 

y 

a Tillage 
ant site 
Villagers 

claimed It as part of the communal land whereas the 
'^he complainant 
op walls to a 
aid ol a large 
e police but in 
ee and palled 
pick axes etc 

I r Ss 148 149 

I It stand in the 


U, i*! !u lo.<i uiL 

bject — Preventing by force 
>— Offence Ste 1939 Dig , 
tAt ROtVTHER, //» r-e 

M 671-41 OrLJ 337- 
A IB 1940 Mad 43 

e liab 1 ly— Intention If 
931 SOHNAo EMPEROR 
(I hlHo I / K L 4PO-410r L j 348- 
I 1940 Lab 63 


/<» go back and 
f an offence 
1 h made penal 
di'perse and no 
iback and not to 
sgolng Is not an 
nder S iSl for 
ere not Sustain 
le circuTTstances 
R Khan v Em 
42 P L B 477 
ack on money* 
effect that they 
SQpporled them 
lers— If classes 
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P&HAIt COBS (IS&O) 8 15&-A 


\ PEKAL CODE (18e0>. S 188 


of H * '!»jest7 s «nb)eci« Sre PESAt CODE, — ^Tbitd perscm discharged— Offence Ste 1939 D g 
•Ss 124 A AND 155 A 42BoniJiB 861 C<4,932 Jhauatmai. ALU«4l.r Ejiperor, ' 

S 153 A — App'icabilitj— Stray arcnlauon of 41CrJj.J 8 

ronce Ikely to promote dm enmity Sef CK P Ss 162 tad 193 — AppJicabditj— PetiUcn and 

CODE, *5 10^ AVD Penal Code S 1S3-A »*»rora statement fi-ed in Court ctmlainiog fal«e and 

1*'10 0,A 938 defamatory aUegaiions — Offence See CR P CODE, 

S 153-A— Ce/rf»/»rfa tf S 195(1) (<»)and( 5) 1910MWJr 867« 

< (m0j2Ui.J 491 

The word dajses in S 153 K Penal Code has not S \tZ—OfcKCt uKdtr—^Vitki»liiHs tf xnftr 

been deEned anywhere Any deSnite and a*ce«ain wtMten 

able class of His Majesty a *nb)ects will come within S 182 makes p(mi<hable the positive act of giving 
the <*ctioo thoegh the (lasses may not be divided on lat«e loformaiion and there is nothing in the section 
any racial or rtligioos grounds Capilar«ls • v _ i. j 

class It IS rather a vagne phrase to cenote a • 

«Dd a certainalle da&> so as to come under S * 
iTkimzi C j\ MSUAJIBBAR DAYALTRIP 
EMPEROR 190IC 887=1940ACr< 

1940 OI1 .B 648 1940 0^ f 


1940 A.W,S (0 C ) 440=1940 O W * 

S 153 A — tontiituiinc elftntt—Hro ^ • w. » , 

Curt, tIuuU ,.f,,u.-Ac,u„J, un-R,!,- , " ko= • « p.o«d » b, 

tie against the complainant under S 211 1 P Code 

In eMimaUng the effect of speeches m respea of ^ 

Code Courts should look at the speeches as a whole — - — S IZZ—ScepeaMj effltiahhlr 
and not paj undue regard to any particular «eateoce or S 182 makes no^ disbnction ^between informatioo 



general oUence of detamationo^iscarieiloutol *• 4W | 

ICrutr , 


Ao Anitttr who was the local collecting mem- 

■ ■ the Chowkidari 

* ■ ■ • ■ , ealise arrears of 

• attachment of 

■ ■ ■ ‘cattle but when 

lie nau gui e a snort Uistance petitioners and others ame 
«P and rescued them— one of them who was armed 



to police during Investigation— Offence Ynr 1959 l>g 
Col 952 jHAUATMALALimALr EMPEROS 

41 8 

S3 182»tid81l— ApplicaWny — Inf-wwatkei to I 
Police leading to arrest of third person on mardei ^arg* | 


flSteraie and did not know p( ihe ddrrti In the 
tfftd (1) that the ,< • *««a** 

aervtnt** within the mranlnget V 21 I I 
was acting In the dlwhstge o( | U paMK 
ling the warrant f m Halting anvan id 
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PBKAL CODS (1860), S 186 . 


act that the signature of the As etsor paneh was pat ncA 
10 Its proper place, but down b‘low, was only a formal 
defect which was covered by S 34 of the Choa kidari Act, 
(3) that the omusion to put the date on the warrant was 
also a formal defect, though a senona one, (4) that the 
om ssioD of the name of the person authorised to execnte 
the warrant was not a forma] defect bat made the 
warrant one without any legal force, (S) that resistance 


PENAL CODE (1860},S 206 

evidence or fabricating false evidence in respect of such 
prOMedings {A’hundkar attd Edglty //] HaRI 
Charanv Kaushiki Charan 

ILB (1940)2Ca1 14=18810 686= 
41CrL.J 662 = 13BC 44 = 44 0WN 530= 
A I a 1940 Cal 286 
S 19S — Offtnct uitder—fsiadmissible documtnt 
It IS now well settled that the mere fact that a 
nissible in evidence 
of the mi'cbief of 
• on to use the docu 

reates the uiminal 
inference fronj the 
■ {Kkstndkar <s»d 

• lA DHUPI V Em 
. 1940)1 Cal 465= 

I B 1940 Cal 449 
—Prepn ety—Ct vt ng 
• gned and sworn to 


— — ... g \Z^~~Burdencf proof 
When the prose— — 
convicted for the 
discharge of his 
a public servant 
upon him by I 

jAMNADASn EMPEROR 187 IC 127* 

41C(L.J 401 (2)- 12 BS 223 = 
A IB 1940 SiDd42 
——8 XZZ-JfnewUdge-' Proof of—Dtsobtdunte of 
order under S 144 Cr P CoJe^Ckarge of— Know 
ieige of order— Proof of—Netetssty — I 
knowledge from eireumstonees 

Before a person can be convicted under * 

Code on a charge of having disobeyed an 
S 144, Cr P Code there must be positi 


affidavit which i« 
Its contents cannot 
be said to have been properly understood by him and 
tKeretore hr hp nrosecuted for perjury under 

intrary to the allegations in 
‘ I U AONGMyiN V DIST 

Henzada 

: ' .frLJ 687-lSBB 19* 

AlB 1940 Bang 148 
8 169 — Affidavits filed in support of transfer 
application— Reckless allegations In— Offence— Prosecu- 
tion— Propriety of See Cr P CODE b 476 

188 IC 854*6 BB 764 


I to prove ~If must be giien to poliee or be xioluntetrid, 

. le question To sustain a charge under S 201 IP Code of giving 

inference 1 ^^1^ information knowing it to be false with intent to 
‘ ' • KlSHOKP I screen theoSender from legal punishment the informa 

AND Badri Lac /n M/iwiflrr- u/ U7lt’ 1 '> ' ■ ' « *'• I 

12BP 578 = 4lCr liJ 414 = 19 i ' i ' ' . i 

SlPatLT 231 = 6 BS 426 = AIE 1940 Pat 446 ) given in leply to inquiries {.lakskminn Pae /,) 

19010 673 = 
= 1940M WN 803 = 
I49>41 Or LJ 950= 

, (.1940) 2 61 LJ 316 

iing under Succession 


• ■ the Soece«slon Act is not a *011 

of S 205 of the Penal Code 
BFHARiLALe EMPKROK 
..B 6'’3=AIB 1940 Lnb. 614 
eaiiUty — Judgment debtor— 1 /h 
^J ertaUng tn Court not to alienate specifie properly— 


VbZ—'JuJU 




99 ^ 


995 


THE YEARLY DIGEST, 1940 


PENAL CODE (1860\ S J»24 ( 

papers the next mommg There was no * * 

order for arrest The constables then 
take G to the thana by force G reser 
reststed this, and a scafile followed in the 
which brrkbats were thrown G was prosecuted* 
under S 224, I P Code and four others were 
prosecuted under Ss 225 and 353 I P Code and con 
victed 

Held, (1) that the Sab Inspector ordering the con 
stables to bung G to the thana was notadirec 
tion for his arrest under b 56, Cr P Code t2) 
that the constables also had not pretended on their 
account to arrest G under their powers under 
S 54 Cr P Code . (3) that neither G nor the other 
accused committed any offence and (4) that there* 
fore the convictions under Ss 224 225 and 353 

I p Code, were entirely unwarranted tOhavt*. J) 
Gula8IMahtov L»ip£F.OR 189 1 0 539— 

ISRP 125=410rLJ 742 = 6BE 835- 
1940 P W N 149-^21 PatX T 144 


or under any local or special law applicable to Bniish | 
India The mere fact that a State adopts the Codes of 
British India as its own does not justify the conclit<ion] 


PENAL CODE (1860), 8 292 


21 Pat L T 940 
S 266— Applicability— Offence under— E8«en- 
tlaU of — Fraud — False measure' — Meamngof — Inten 
turn — Bombay Weights and Measures Act — Offence 
I under— If renders mea'ure fal'e " Ste 1939 Dig , Col 
935 KANAYALAL MOHANLAL v EMPEROR 

18510 228»12RB 241-41 CrLJ 172: 

S 268 — Atplicahl ty — Embankment on one ude 

• of rtver by ripartati owner to protect land from flood— 

I Inturf eaused te landt on the ether side— Offence — If 
I pubhe nuisance— Mature of rsihts of parties 
I Where a riparian owner of land on one side of a tidal 
1 river throws up an embankment on his own land to 
I protect his fields from flood and this results in accvmula 
I lion of water on the fields of the owners of land on the 
j other Side of the river, the tights of the parlies are 
*• -d the Couils should 
• An embankment of 

• can*e injury to some 

* held to be a public 

S 268, I F Code 
• * ANTY p EMPEROR 

mio 82-21 PatLT 6I4-ig40PWN S24« 
eCotLT 43-AIE 1940 Pst 677 
— 8 279—^0/4 and negligent att— •Pillion Tiding 


.... 1 . I • • ’ 

186X0 796-12BL 432«41CrLJ 578- 
A I B 1940 Lsb 44 
——9 225 — Applicability — Person arrested by 
chaoVidar without warrant on mere oral direction by 
Sub-Inspector of police — Rescue of such arrested person ' 
— Offence i'reCR P CODE. S 54 

1940 P WJT 687 

^ 225—* Lawful Apprehension" — Person I 

asked to go to thana at requert of Sub Inspector — | 
Refusal — Alieropt to rake him by force — bcufite and 
throwlneof brickbats— Convlcrion—Legahly SetGs \ 
P CODE Ss 224, 223 and 353 1940 PWJT 149 

— B 22&S— Charge of reieuing oneself from taw j 
ful eustody j 

A person cannot lie charged under S 225 It, I P ! 
Code, for rescuing himself from lawful custody | 
(I'ljrrM, ~ 


■ ■■ 3 Z\^—Ingridients of offense— Knointsdge or\ 
Uoe of knowledge— Burden of proof —Duly of froseeee 
tian—Onui If shifts an to aeeuud—Eotdsnct A t, 
Ss 105 and 106— Ffrr/ of 
To establish an offence under S 243 1 P Code 
must be shown that the accused knew at the Ume when j 
he b^ame po<sessed of the coins (alleged So be ' 


19 IU KtogLit i2/>*leoiU hUU-lhU 

4lCrLJ.e93-AlB mOBacg 176 
— — S 283— Applicability— Cart track in patta land 
of accused— Conviction for closing it— Sustainability. 
5'rej939DiE Col 935 MUTHU COUNPAN t Em- 
PEROR 186IC B96«12BM 701» 

410rLJ 391=1939 MWN 12Sg» 
A.IB 1940 Mad 216 
■ “ S 289— T’eMrriw^ horse m narrtw street— 

I Offence. 

I The tethering of ahorse in a narrow street where 
people cannot pass without going near the animal's hind 
I legs is a negligent omission to take precaution with the 
I animal sufficient to satisfy the requirements of S 2S9 
iOavts.JC ondlVeston /) CAbUMAL MULCJIAND 
er. FmpzROR I L B. (1940) Ear 445- 

IDOIO C4-13BB 66=410rLJ 818= 
ALB 1940 Slsd 172. 

292— Test of eisciinty — Pecture of woman in 
•—// obieene 

A picture of a woman In the nude is not fer se 
I olecene Unless the picture is an incenlUe to sensuality 
I and excites impure thoughts In the minds of ordinary 
I persons of normal temperament whomaj happen to 
lookatU.U cannot be regaided as obscene wl hln the 
meaning of S 293, 1 P Code For the purpo*e of 
deciding whether a picture Isobscene or not, one has to 
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PENAL CODE (1860). S 295 

*8. 295— urti/r—ffraAf’int irtoimg 

stcred thread tf A\\\n. 

The preponderance of opinion le strongly in favonr of 
the tien that the are Siidras and do not belong 
to the twice born clashes If 444m are Sudtas and 


' PENAL CODE (18C0). S. SOO. 
case of murder. The first class of culpable homiade Is 
causing death by doing an act wilh the Intention of 
causing death, such an oHence is also frima facu mur- 
dernitbinihe express words of S. 300. The second 
class of culpable homicide is caa'ine death with the 


insulting the religion of the comptaii 
different castes the parties are all 
same religion It is conceivabte tha 



worship in a temple 


were sul^cient to 


bonsiiluie an 



The 
ed by 
mess, 
len a 

sible 

—the 




■ had 
0 (be 
cl to 
said 


• : . f ’BS" 

A.Ol C. iSlo 
A.1B. 1940 AU 486. 


SOO. Exceptions — Burden ef prtef, 
nus is strongly on the accost who admits 


- ■' BS 299 and Z^^~Relattve terfe and affheaht 
lity- 

S. 299, 1, r. Code, defines the offence of culpable i 
homicide and b. 300 defines the clrcomstanccs In which | 
the offence of culpable homicide will, in the absence of , 
certain exceptions, amount to murder. In other srordsj 
U defines what must be proredto estaUish a.trtma /aete | 


the accused was 
accused by the 
amoanl 
I to S 3C0. 
pace and 
Faiamiati S 
. the accused at 
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F£7TALCODE(16eO) S SCO 

*3ch pfOTocatioa as was ccnteapUted la Exwp 1 to 
S 300, I P Code, and the offence was Ihetefore 
crly one of cnipable homiade no amoontmf to murder 
{Geiflf eni Pa'anjili Sitin, JJ ) EJjperor v ANDI 
THEVAN 1940 UWJ? 811 

S 300, Excep \—Apphejbtltfy—leit »f ttlf 

tanir}l—f*ecttltlj for 

In order to bring a case within Ex'^p. 1 of S 300, 
I P Code, It IS not «nScient that there shoall tierelj be 
grave and 'adden provocation hot it shoold also be 
shown that theaccc«ed was depnred cf the power of 
*«f/-contfOj by this prorocation (ff/acihr / ) SHAN 
CUUSlNGHn ElJiFEROR 42 88- 

S SOO Exesp 1 — ffe<i“r anA tudien trg~oea 

ttsH—A cased deceased teien t • 

Deceased ehstftc in testi aeeuted and trftaj . 
kntfe and tkreatng Am agimA irall—Aet 
ling luier^DeatA eaastd—Offenet 

The aecosed who had already <tahbed two men. 


died 

Iteld, that any rielence which • • « • .‘e 
wresting with the accused and < • • 

wall woeld not amoont to grare and tounea provouiiuu 
within the meaning of Ez*ep I to S ICO, I P Code 
The offence mut be held to be clearly one of moider 
{fertile and Palaniah Satin, JJ) EiiPCBORe ANOI 
THSTAV 1910 ILWK 811. 

I - 8 300, Exeep 1 — Ger-e and tudden feataea 

herf^tHsi ameanlete | 

The accused was staying with hts brother in law aed I 


Penal code (i860) s S02. 

of the arm or the l^g must know that he is irffimog a” 
tajorywhx h in the ordinary coar-e of nature is'cS-tert 
itoaase death The offence is cl-^rly one of mender 
j as seen from in (c) toS 300 I P Code {Bum end 
\laltAmana Rae,JJ) PLELIC PKO'XCUTOR r 
iRASfASVAMlNAEitR ISOLC 360=13E.M 401=^ 
1940M.WJf 479=53L.W 224=41 CrLJ 900- 
ALE 1940 Mad 745-(1940)2M.LJ 92 
■ S 302 — Aieused running tnik kntfe aft/r 
Aittng elaiAed fren ferscn—Altemtt if deceased !» take 
kntfe erta tiep a euted — Accuaesi ttelhng deceased in 
mad pari and causing deat\— Offence 

The accQSed having ahead/ struck or stabbed four 


I Boder the<e circumstances was that of murder and the 
' *•* . o coorictiOQ CDder S 302 I P 

» . - tamah Satin. JJ) EMPEROR 

• . 1910M.WJf 811. 

S . ■ • —AppheahtUir — Aceused memler 

• •• • ■ . entpament Unng and killing 

• . , r -e three resorted 

. • an insnltof 

• • • • • iginally goilty 

• ' >. • ■ • aments bio'clf 

I altboogb le fired b«t his two companleos fired and 
killed the deceased 

that 5 34 applied and the amsed was guilt; 

I of murder Put sentence of death shoall be reduced to 
1 one of Iransportalioft for hie {Ynng C J and Skemp, 
I/) SHERRHA^ t> Emperor AXS isiOLah 465 
I ... ■■■ 8 802 — hppnahitity— 4s»aalt with lathi ou 
I head and neck— ‘letention te cause death— Body of 
■ over and de^apit 

. 11— Offence— Penal 

' Sehal MaHTo 
156-6BB 316 = 
276=12 K-P 505 


mallycametj wuu mui ai u j awJto . 

Held, . 

provoca' ■ ■ « 

him to a * ' 

and tha 


■pply tc 



DHARILa... ..I • • .1 

-s SOO Excep 2— Scope— MlHng in exeevsof 3 Vn—PrreecaUen—Plta aeta—Pur/eee far 

prlta’e defence Effect 3’r/ PENAL CODE SS 97,99 tBkickitcanleriUtd upon 

AND 300, EXCEP 1 ^940 BaogJ»B 109 Although the provocation nay not be rafficiently 

-B 500, Excep 4— ARpIicalloo of h 34 See grave or sudden to lake the offence outsid' the provi 
1939 Dig, Col 939 ASSfAT SHEIXM r EmpxfOK vionsofS 302,1 P Code, oevertbe’es*, the provocation 
1E6LC 847=12B.O 5Sl = 41CrLJ 383= whatever It U. can be urg'd for the passing of the lesser 
A,X&. 1840 CaL 147 sentence {Gnlle and Gruer JJ) BharOSA Pam 

— —B SCO Excep A—iSan aiiackimg unamiid DAYALr EuPEROR X.LB. (1940) Nag. 679= 

penen witA dagger— df take! mmdmeadt-antjgt 1910 NLJ 623 

\N heu a man attacks an unarmed penon srith a dag - ■ — — B Vi2—Pe»cf af elTenie— Dying declaeatians 
ger, he takes endue adranlag- and acts in a cruet The only evidence In the murder ca>e was theorat 
nan'ier. {Pfi' AAntaJ, JD and See f, J) UstAR dyiagdedaration made to the brother of the deceased 
KKL'SHAl B ElIftROR 188 I C 313= and tsrowriten dyirg declara'ions made to the Sab 

lSB.Peib 46 = 41 Cr LJ 674= Inspector on the very day of the occurrence and to the 
A - l JB. 3940 Peth 1 Magiwrate on the day foLowing the occurrence la aD 

— 8 300 Xlh {t)—Ckepfine *f leg er arm af the djingdedarations the deceased charged the accused 

anmker wiii etrrrd or aruvad-^femer as the actual perm who fired at her Accused'* lon 

A twrwwi who Bsei a sword or arural chopcieg at an armed with a gun was wiihhln In corroboration of 
arm or Vxorar<et«T, and byaodcirg wTvrt Ibearteries the dyisg declarations a freshly fired gun was found lu 
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PENAL COES (I860), S S02. (PENAL COSE (1860), 8. S02. 

ibe possession of tbeiccused It had been fteshlj I tlie sentence of death passed On bis co accused was com* 
broken and smelt of fresh discharge: I muted by (he EUecntive Goremment is no judicial con* 

//I'W, that the accused was guilty under ^ 302 (Mr | sideratioa for not passing death Sentence on the accused 


• ■ ■ ■ • ■ ■ ■ ted murder under 

. ••*-« which great weight 

' , • ■ Ibe ooesijon of 

• • I.** S • • • . • was not such as 

■ ' I ■ ' murder to one of 

It is true that the onus of proving the guilt of an | culpable homicide not amounting to murder. The 




derer sacceeus 111 luuiiiiigiiiniseii SLaice iiH a Huiuoei ol i 

years, he may hope to escape the eiireme penalty of law I ■' 0 SOZ—Sfrifenff^A/ifi^/ten af. 

In a case in which the eatreme penally is clearly called | When the crime has been committed by the accused 
" -** •••• — c. -v— — -.1 r .^5 mindinduced by 

' " and wanted to end his 

I • same lime, the lesser 

> slice. (Laktkmana 

I ■ • \VDVMtKH, iH rt. 

(raunS tar htttr ttnlmtt I **<* •«« A*. •'.N. 838^61 LW. S7 ■» 

The fact that a young woman who has been convicted I Am, 1910 Had. S6Z. 

of murder has an extremely young baby born toberaincel — S. S03— Sentence— Mitigation— Severe Injuries 

the murder is no ground for passing the lesser sentence. ( found on accused— If ground for mitigation of tenteece. 


tanmuttJ ty Extcutna CatYrxnrrl. Camrt tn rtiman. 

Where an accused Is guilty of a Cold blooded and It matters not how an aXB»ed‘i gulh b established, 
brutal murder carried out With considerable amountof whether by the lestisMSny of eyewitnesses 
determination, the only appropriate seeteoce for an testirnony of combined cimmsUnees, 
o'Tence of this charaner b one cf death. The fact that cstabfisbed beyond all reasooaUe doubt 
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PENAl CODE (1860), S/S02 t’ENAL CODE (I860). S 323 

of proof must be the same in each case The fact that | i)one with such intention or knowledge as would be 
thegttiUof a person charged with murder Is proved only 1 necessary to be proved :n the case of murder The fact 
by arcuiBslantjaJ evidence though strong. Js bo grtaind ibal the act results only in minor wianes or that r>o 
for imposing the lesser sentence of tr ' ' ' 

life In such a case where the lower 
fails in Its duly to impose the onlyp 


S 302 — tf any, gitvermai^Age 
ef aeruied—Reltvaney 

On the question of sentence it is not possible to lay 
down any hard and fast rule of aniversat application 
Each case must be decided on its own merits and panish- 
roent should be awarded suitable to each case S 302 
I P Code, provide! two punishments In the absence 
of any extenuating arcumstances the sentence of death is 



AecmtJ finJingsviffmli farameur cut tilling Atr~ 
Olftnci—AeeuttJ ikinliiig ever (er taiiri and ttm 
/iitltng^Prefveallen—I/ luJJtn 

It IS clear that If a person sees hu wife In the aims of 
another, and in the anger of the moment kiUi cither bit 
wife or her paramour he is not guiliy of murder. The 
provocation being grave and sadden, would reduce the 
oTence to one of culpabi’* bomuide not amounting to 
murder but a man may think over what he has seen 
for some hours and may Still act under grave provoca 
tion, though it cannot b« described as sudden {^llar- 
rtei, C J and farm, /) EmPErOR v Jate 
URAOV 187 1 0 6S6-12BP 611- 

41 Cr 1.5 472-l«10rWK 446- 
6BD &03-AIB 1910 Fst. 611 
— S 301(1)— Offtnceunder— Evidence 1939 

Dig-Col 913 AGDVL KlUVAN r EllFEROR Ag'« 
42FXE 42 

■ -Ss SOI, Fart land 500, Excep 1— Causing 
death under grave and sudden provocation— Senience— 
Conilderations— Sfsny (nfurles on deceased Srrt939t 
Dg, Col 942 IIir5SAlN r LmPEKOR I 

41 0rL5 16 I 

— S Z07-^AfllieaUlil)—Piient/ali ef flfeiu*~- \ 
Teil la dftiJt^fi'nmtfr af Uevi en n/ei ef ptnan i 
intHa lade find Xiaiielf^Olfenet I 

Eof an a-s lo ammni to an attempt to murder all that 1 
•• nec<-iary to prove Is that U the act ha 1 caused death 
'« wnuU have amoantcl lo murder provided that It was I 


lecfc of a person not in a po.i 
aperson from behind) if the 
attack IS successful (he act must be held to amount to 
murder when death does not result from such attack it 
I would clearly be an attempt to murder within the mean 
I Ing of S 307, 1 P Code (^Agjrwalit and Shearer 
//) BHARAT DUBEr EMPEROR l^lOPWIf 710 
I Ss 307 and 325— Afflieaii/ity ef S 307— 

Hequisitei—Atsailanti armed with lathtt—Aeeused alene 
seen ttrthng with latht—Ahtence ef inlention ta cause 



— Ss 307 and 326— Applicability— Single stab 
causing injury not likely lo cause death in (heoidinary 
coarse of nature— Offence d’rr 1939 Dig , Col 943 
OURUSAMl TjlEVAN, /« re 61 1..W 713- 

I (1940) 1MD5 747 

■i ■ 8 S07—Senleiiee — fl/iiigation —^ff'eiinds— 
AeenttJ nnder great mental iirain—/f greunJ Ur 
fight ttnttnte 

Where the crime appears to have been committed at a 
time when the accused was labsurlng nnder grea* 
•nentai strain as a result of puniihment liillicted on him 
and when the accused has already been in detention for 
a year, no heavy pmlshinent is called for. A sentence 
of one year’s rigorous imprisonment was I eld sufficient 
to meet the justire of the case {Agarwala and Shearer, 
JJ) Bharat DbUE S' Esiperur 

1010 FWN. 740 

—Ss 323 gad 32^^ Affleeahhlf — Jniuri/e 

tanttJ an head 6y heating lylwe f/rient—O le griereui 
Ininry— Alienee af itidene* tr ihew si ha eauseJ grtr cm 
iniurf^Offtnei—Cen settan unler S 'i25~Siiitilna- 

Mur 

Where Injuries are caused on the head one grievous 
and the other simple as a revull of bcailrg by 1*0 per- 
Iona, but It is not pos'II le on the evidence to say which 
of the two aisailints caused the giievous injury, mlihrr 
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PENAL CODE (ISGO'.S 323 j PENAL CODE (i860), S 364 

of tbcmcan beConvictMfor cansinggnevous butt nndcT keptata particular place under a iort of surveillance, 
S 325, 1 P CCT^e ^ Uo^h of then can be convicted t tbeir detention amounts lo wrongful Confinement Tbeir 
onlyunc '* * ' ri-jstayeras against ibeir will and in fear of thepolice, 

h I bence there was a wrongful restraint The police can 

* I not detain suspected persons indefinitefy during the 



ul'Hnsan J) PaRJIESHWar » EUPEKOR I sCoAe and throwing of brickbats— If use of criminal 

1891.0 648-13EO I* r-’’ ‘ 

1940 0 LK 49 • *. M 

1940 A.WB. too )307(S •• 

1910 O A £92= • < 

— 8 525— O/ffuer nndfr— « - . 

To constitute an offence under S 325, . • • • • • , 

IS not only necessary to find that the grieve $•.,*•* 

caused but that the person causing It either intended to | tHtirprttatioH-~Ei*trusimtHt~If may it frtsumed 
eaoM or knew that be Wa* hkelf M caose if (St'/ffy I Tbe Mpresrjon • /a»foJ/y entrusted ' in the eaplana 
■anJ JMgt y/) ^IaNG« *■ f oi* » *• r* j, . w. 


— — g 525’^f"Hnet 
tmittt if f9i/ affttr 
When an officer in com 
and tortures them thesev 
law ibonld be inSicted ' 
malted in the death of <c 
sentenced to seven years 
most severe sentence pos 
CJ\ CHA'fANLALt- 

41 Oi 


ninor The word used in the explanation 
and that must be distinguished Jror^the 

lia 


, > , , . - —Applicability— Girl going to institillon 

, • < I . • s consent— Mother afterwards changing 

to extract clues to guide ih*lr course of investigation 
A policeman who stands by, acquiesang In an assault 
on a prisoner committed by another policeman for (be 
purpose of extorting confession or information leadwg 
to (he detection of the crime is also guilty of an offence 
under S 330 The mas 
application iu such a ca* 

1 Emperor 

189 I C 691«4 
IPlONLff 

— — S 530— ‘litault i m 

tland,ngif~OlTt»tt prosecution to prove that the aocoied eiifcer took or 

Where a policeman stands by at (he lime when enticed a minor fiom her home The mere fact (bat 
another policeman h Committing an assault on another abe left her home and was found a day and a half later 
with a view to extort a confession he ts guilty of Ibe in compinT of the accused In orcnms’ances (bat 
a’ * ■ ■ •• o v'"* » n r- 1 . * i "end very gravely against canonsof 

A ..a ■ I I .s • ' , . • s fficieot to show that he mast either 

■ '■ • : - * • 11- ■ 'niJcedher (.BUeter./t BAtDEO 

• « t 42 FJ<b. 25 

• — Sx SOI tni 502— frrifit murdtrtdfr 
aHuCttr—Pjtftr (Aargt 

ben tbe case for the prosecution ts that the 
abducted bas been reeide^ by (be abdsaor, 
tor should be charged with narder 


" ■ ■ 3 SiS—InuitigjIimi *f trtmt—Dtttnhtn 

•mtunCt ttterfHgfm! (tnf'itmn/ 

S\ here certain persons suspected of having committed 
a crime are simmoned for investigation audareeaa 
mined but are not arrested thereafter aoi] continue to be I 


mind — Detention of girl— Offeoce Stt 1939 Vig , Col 
W5 OmRADHEo EwpgROR. 

IJwS (1940) Sar 115 
— 8 under— Pr9»f ttguirid 

S 363 I r Code Is a penal statute and not a mere 
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PENAL CODE (18C0) S 364 

, » X, « j 

V- 

W-* -61 

— ■ -S Z^i—O/Tetui under— •IntenltB/t at lime pf 
ehductien—Need fer proof I 

establish an oBence punishable under S 3M, I 


PENAL CODE (1860), S 383. 

Ireei~fiiertgagee wrongly eutlmg trees— Offtnce—Cen- 
vsettoH—Sustasnahsltty 

A mortgagee in possession of land with trees who is 
not given the right to cot and appropriate the trees can 
not be coQTicted of theft under & 379 If he wrongly 
Cot* the trees * '■ 

though he js r 


■ ■— -aa aijo autt ,iJo 

proof as to age of girl 
946 Emperor » qudr* 
185 LO 271= 
— -Ss 368 376 and 


Offence— Duh mesl intention-^Courl tale 
of crop by fudgmefil debtof*t tenant— 
alcne—Remffval of trop by judgment - 

1 execution of a decree 
the purchaser through 

;» on the land after the 

• order deli'erjr of the 
j « _ I \.„ 1 ...^ T>etitioT>er 

in the ground 
fter the land 


“ 3 886 A— OHenct*— Eiseniiala— Proof of girt] 
being below eighteeti--N«c«siiy— Charge to Jaty— Duty 
of judge to emphasise question of age of girl See 1939 
Dig Col 946 bACillhDeR Rai t EmPPROR 

. — . - 410PLJ1 

“ “■» 37o--£«'jyrti e— Statement of gtrl thortly 
• f erine%deni—/f eorrobordae extdeHee—Ejidentt Aet. 
St 8 sni 157 


. Id not be said 

was not sus* 
■ katasuoba 

W S46(2)= 
MWjf 869 

. —a Keuutaiui kiips under claim 

of fight— Lend subject of civil soil— Charge of theft— 
Sustaitiability See CR. P CODE S 436 

1940 M WN 871 
.-■—6 379— Oifeftee tinder— Eemoinl of $tand 
{nff crops atloeJi^ under 8 145 (4), Cr P 0 
If one of the parties to a proceeding under 
6 145, Cr P 0, removes the Rtandins crops 
v'» kw »».A nnilpr the eocoad 

■ a • • D, 

• R 


3 


;f// claim of right ib*n I e cannot be held guilty of the | *ct cien though his inutive 


101 uuiii^ auLu ai .1 Is 
i act, the rnotUe 
relevant for the 
tliy Pefitloncr 
on the ground 
a I quor shop 
hreatened Co ask Iblid 
liquor Inhlishop — 
ly entitled 10 abstain 
ion that the petitioner 
I prrsons to alntaln 
waa induct t y this 
ney to make the p«l 
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FEN4L CODE (I860}. S 383 i PBNAL CODE (1860), 8. i^I. 

the petitioner "• _ j.. . . . , 

of extortion and could not ■ ■ 

/.> JAGCA Rad ■ 

1910 p 

I— ' S 383 — Estfnhalt ' ■ ■ ^ 

ef tkumh mprissiffn of en Mani papif'—Offtnc*. I ander the criminal law. (/iidul Gkant,/,) GURU 

To sustain a conviction under S 383, 1. P. Code, the | MALUAH P GOVERNMENT OF MYSORE 
prosecution must prove that the victim was put in tear ■ ISMysLJ 421. 

of injury to himse'* ■**■ *■"*'■• “• .*•- - n ■ ' dtbintufe dtpoittcd vntk tm- 

that be was disho ■ ■ • oyer p/edptrtf tl taitk Bank- 

saloahle^ecurity ’ offenee. 

converted into a . , • . . a municipal debenture 


— ""Ss 403 to Vi^b—~Applitatiillt — Parlntrthip 

It cannot be l^id down — - s- •* — - .i • • 

no circumstances can 
und*r S« 403 to 409, 1 

{BartUy and Lodgt, J J • • . • • 

Ho«54IN 1 ■ • . . 

1 ! 

AIR 1910 Cat 871 

“S 403— Btuntutft of olfmet^RtUntion by elert 

cf ptoHtyi rteniod^Entoy in aeeonntt tom/ daft lat/r 
'—CenvuUoK—Suttatiithtltty 
A clerk of the ORieial Receiver received certain sums 
on various dates but entered them In the acbountson 
each occulon some days later It was found that he 


I tttta, mat tue pjeuce ot me security with the Bank 
was not a breach of any legal contract, express or im- 
lnl>»H tsrm* nt C eHt r P anA 


It IS erioneoDS to hold that a partner cannot be con 
vicled of criminal breach of trust under any ciioum> 
stances (Lak/hmant RaotJ") SatyanarayaNAMUR* 
Thyv. ManjkyaLA Rao 18710 126» 

12BM 687-41 Or DJ S9B- 
19S9MW.K.1252-A1B 1940 Mad 265. 
" 8 409— Bwrrfrn of Proof-^Abttm* of dinet 


Big , Col 948 Rex r. Krishnan | 

190IC 123=13BM 386-41CrLJ 824- 
A IB 1910 Msd 329 

— I — 3 . 405 —Ia g te d s e atscfc£kni<e—P/t* 3 a trcetn/rff/ 
money and failing to account for it— f( guilty of offence 
—Intention Stt 1939 Dig, Col 950 REX r. 

KkiShnan 190 IC 123 = 1 SBM. 386 = 

llCrL-J 824 =A.I.B 1940 Mad 829 
— — — S iG&—Applltaiility^Surtly /ntnnt/d \rttk 
Proptrly—Failurt to product tamt tn Court tn hrmt of 
undertaking — Criminal bread ef trust— Ltabthtf to 
toitmelton—Ctsiil liability under band— If bjrtoeri’ 
minat frctteution { 

A p*rson nho executes a bond to the criminal Coart 
in resp*clof property entrusted to him pending an inquiry 


I dence or by circumstantial eiidence, Tfeabsence of 
direct evidence does not make a conviction unsustain. 
able (Fenkataranga Iyengar, J ) VENKATA RAO. 
!/««, 17JHyaI.J496 

• S —StHtenee— Criminal breaek of truit by 
puUit e^eiot— Deterrent tentenci—Subitanlite term of 
rtgoronr itnpnionmenl — tleeetuiy tor 
An offence under S. 409, 1 P Code, is a very eeriouS' 
one and whenev er such an offence is committed by a 
responsible official in public office, the erring official 
should be adequa’ely punished and in such a case the 
sentence passed on bim should be deterrent. In addi- 
tion to the Gneimposed, ihereshouM be a substantive 
term of imprisonment, which most be rigorous and no 
Simple, iyenkataranga /ftngar, Jf) VENKATA RAC 
Fir re, 17 Mjrs L.J 496. 

Ss. 409 and 4T7-A— Three offences under each 

—Joinder of charges— Legality See Cr. P CODE. 
V jw W.E.(irC )683. 


' befi and while 
. he sold a part 
' g that it was 
and conviction 
• proper couise 
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rENALCODEClSeO) a 411 
for tSe Magistrate in such cifcumstsnce'* is to separate 
the Cases anj convict /< onder S 4N, Penal Code, and 
to cal] him as a witness in B'/ case In order that his 
esoneration of B might ' . 

and acted apon if foun i • 

y )KHtiRDi'i»' emp ■ • •: 


PBWAL code (IfiCO), s. 447 


— S 411— \pplicabihly — Aceu'ed foond both 

before and after theft with person contned for rttewin* 
stolen prop-rty— Liability to conviction Sfe 1939 Dig'* 
Col 9ol DORAISWaMI Va!DU, /« re 

41 Crii J 06(1) 
“S 414— 'Aiiiitt In mahnf aj/jy vnth /ro/ier/y* 
~^Mfamnf of 

The a'^ensed, a tan driver was dining hu car alpoij 
a road with some passengers n ho hired the tasi For 
reasons not known the tan suddenly stopped on the 
way Two of the passengers got doonand ateackeda 


ItC (1910) 2 Cal B 
“Ss 116, 420 and 120 B— Applicability — Tea 


j ” ' “*3 420— unJtr—Salt of ttquor hetilti 

I mth Mu liheh—ffo intention to eoute wrongful leu 
Where a person has sold liquor bottles with fiL' 
* *■' ** ting them 10 be genome he h goiliy of 

■ S 420 even if he had no intention to 

• loss to the person cheated ttheiher 

■ • '-aril likely to be a resal* at a profit by 

*, ■ • wholly irrelevant to tbe question of 

I cheating The cheating is compleie oss^n as the <al* 
to the parchaser on faUe representation is complete and 
the price paid {8oril/y and ffornng Rou, JJ ) 
CuBSAVr EmprroR 18810 267~l2SC 

4lcrLiJ 656»A.IB 1010 Cal 205 
S 421— Construct on— Open seirurein exera'e 
I of a right— Section, if applies See 1939 Pig , Col 933 
'NANPKiSHORe P EmpkrOR 185 LO 161*“ 

12DA S01*>41CrL.J 111 

— -S 427— Follingdoao wallspatBobycooipUioant 
on land— Accused claiming land a“ coomnnal land of 
.illJgets— Offence See Pr'ItL CODE Ss 149. 149 
AND 427 1039 MW^ 1254 

S 430- •••'■• 

sluice — Offence 

/« /-e ■ • 

4 ■ ■ 

■' — 3 ^V^Affheahthty-f'Muektef" — Shuee 
ofenei 4y Amm of eiiaie for irriganng land not 
entitled to water from tank— Cloture by oeeustdeittk 
ok/eet of frMeehng otv> lend from tufenn/ from font 
of *ealer~-Offenee 


28710 33»12BU €9Qa41Grl<J S88-> 

AI£ 1910 U«d 165 


190 LCJ 4bJ‘-lhjiO 14o-ajrw« m 1. vlo 
1910 A W S. to 0 ) 381“igl0 A Or O 119*“ 
1910OLE 661=41 Or IcJ 88l“1940 OA 763 
— S 420— C-iar/r undtr — Miirepreientalion— 


Ss 420 and 477 — Debtor inducing creditor to . 

produce bahi for 'etih ■’ - » — - — 

Offence committed 

PERSHADtr DHASN^ . ’ 

S 420— o^'e- 

for money already ■ ■ 

bank 

The giving of a cheque in repayment of 
money already received with the knowledge that 
the drawer has no funds in the bank does not 
amount to an offence of cheating (ffam ZofL / ) 
K^TB^ j G^NES1I Dass 187 I C 123= 

12 RL 445=41 PXR 869= 
4lCrL3 394=AIK lS40LaK93 


plying water to the lands registered as wet under (he 
tank but With the mtrntion of supplying water to land 
to be irrigated from the tank in 
. that the opening of the sluice was 

• Its cloture by tbe accused with the 
their own land from suffering from 
. t be said to be with the intention 

il Joss or wrongful gam and therefore 
he sluice cannot be termed as rnis 
chief ai d“6ned In the Penal Code The dispute between 


S 4t0— ApplicabiUly — Putting up dam acros< 

water supply channel and depriving complainant of 
water “upply for agricultural purposes— Offen~e See 
l939Dig.Col 953 Narasinha I’ao v avyahna 
RAO 41CtI.J 88 

Ss 443 aad iSl—Concealmt' t of pres'nei — 

NeteuU) 

Iw Older to constitute lurking house trespass the 
)u<t take some active mean* to conceal bis 
• In the absence of any evidence tomdicate 
iccu'cd took any steps to conceal the fact of 
ce he Cannot be convicted under S 457,1 P 
’'Whiter Ahd Braund //) Thhadami v 
IDE (1040) All 175=“ 
18810 642=1SRA 41=l940ACtO 17= 
4lCrEj 6Z3=1940ALJ 77= 
1940AWE (nC)78=AIB 1940 AIL 259 
S 447— Kesisunce subsequent to unlawful 
. possession— Conviction m re*pect of— Legality See 
j 1939 Dip . Cot 954 ANantkam v Emperor 
' 186IC 469=12R^ 227--4lCrI.J 316 = 

Aia M40Nag U7, 
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J*£NAI.CODZ: (1860). S. 461. 

Ss. 451 and 457— ArpHca*- ' " 

mcca«ed of eairy Into hoo<e at 
commit theft— Absence of evide 
conceal presence— Offence See 

MOSOICBOOMFf LMPEROR A!'. ' ' I •’ '! 
— -S 463— 'Appln.abiliiy— Village temple— Members 
of one faction biealcing into temple and removing idol bj 
force for festival — Offence Jrr PENAL CODE t-S 147, 
380 AND 453 1810 M W N 873 

S 467— Offence — Intention — Piesumption — 
Burden of proof— Doty of prosecution See 1939 Dig , 
Col. 951 M05SUEB DOME » Emperor. 

A I B. 1940 Pat. 14 
■ ’ ' S iCO—Seofie^Dea/H canted \ohilt eemmittiue 

lurktHg Aauie treifiit er haute ireattug— Offence 

eemmiiied 

S. 460, 1 P Code, does not provide for an offence 
but merely lays down a principle of constructive liabi« 
Illy. Ifaper'cn cau'es the death of atvol*— «»•*-• 
time of committing Isrking bouse trespass 
housebreaking by night, U does not me 
escapes being tried under S 302 or 304, 1 
the ca*e may be, and that he can only be 

S.4C0.I P.Code 

V Emperor • 


I FBKAL CODS (2860), 8. 486. 

m" * *1 ' • ' Ih a certified 

- ■ . ■ the judgment 

■ ■ 4—7—1935 to 

. ■ . • ■ ■ was similarly 

•• . It was found 

I that the decree had been amended on 3(^—8—1935, 

I but the copy filed by the accused sought execution of a 
decree passed on 24—7—1935 The accused con- 
I tended that since the amendment of the decree in 
I August 1935) would make the execution application In 
I time, be had not commitied any offence In altering the 
I dates, as there was no possibiliiy of any one being in 
I Jured by the forgery 

//e/^,lfaat a fraud was attempted upon the Court and it 
' was Immaterial that the alterations were brought about 
under an erroneous impression that the decree svas 
I lime barred and that it was not nece^s^ry for a prose- 
cution in such a case to go fnither and establish an 


' '■ Sg 465 and ill— Filinf 9 / forged daeumenl— 
Pltadtr't rttponttbthij—Hit duty. 

A pleader Is just like any other agent and to justify 
Ms prosecution under Ss 465 and 471, 1. P. Code, it 


1881U b;H-13H^ bV»41CrlAJ.Vbd> I 
1940 HLJ 183-AIB 1940 Nag. 860 | 
— — — Sa 467 and ill—Fitirieetioneffaltedoeuinent 
•—When eriminal — Queeteon of tnteHiioie. I 

The fabrication of a fal<e document IS criminal onlyl 
wrhen certain intentions can be attributed to the person | 
who fabricates It The question of Intention is one of I 
fact. A person must be held to intend the natural I 
consequences of his action. Sow’ ' ' * 

obtaining a forged document and 1 
protecting himself from punishmei 


, ial trial should 

beproved without any reasonable doubt An accused 
I who is charged under Ss 47l and 193. 1. P. Code, Is 
entitled to an acquittal, H the document Is not proved 
to be a forged document. {.Metfair and Khundkar, 
' .MmER r. EmPEKOR 

72 0L J.4e 
xtatton of trade raark^Rtitntilaute 
' neeettary , 

In order to prove that one trade mark is an imitation 
of the other. It Is not necessary that there should be a 
I resemblance in every case It is sufficient if Iheresem- 
I blances are of such a nature as to be calculated to 
mislead an unwary purchaser. Hence, where the get up 
I and general appeaianceof the labels of the accused put 
on the bills are so similar to those of the complainant 
that the class of persons to whombiris aie sold would 


1940 AWB (110)659- 
— 467— S ope— Documeni 

Attestor— Liability of— Plea of . . 

intent— If open -5“/^ 1939 Di 
REDDY, /'» re. 

S ill—Censtruelion—“Fra‘idu/eHllT rr dif- 
Aoite>tly“—Fottiti/itr of in/ury reiulttng^Ar'eietnly— 
Fraud u fen Court though emuffort of legatetatm— 


— 3 486— tender— .Hark, if tk.'uld be ex 

elieare froferty of anybedy 

For the pnrpcaes of S 4f 6. it is not receisary that 



. . . - »■ ■ ; ■ ■ . 1 1 

■ • . . , I . I • • ‘ II « 

■ . r . a • .1 ■ : I --A I : 

_ a ■ ■ 1 ■ . *■ I ,» 

on 8— 7— 1935. The accused pre*enied to the CoWxXef goede eenttgntd by retl—lfroffet 
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POUCE ACT (1861), s 32 
a condition ihac cTiuSic of all de«cfiptton •hould Ifeiiop ttffa to prosecute and to defend thtir case* jn all the 
ped v,i(h i\ a specib^ dittance on euhtr Mdeofsoy Cemtool the State ttbether Civil, CtimiDal or i'C^nae 
mosque not oni/ the licensee but all perso s«bo txiAg on (hetr bebaU like tfaemselvrs and £le afiidaviis, 
aviaie of in & CO ( iiion <n (he ) cence vloUie li aroaldlie that allhouph an express agthc^ity (o Cte an appeal vras 
gu Ity of an offence under S 32otthe Ui 1 he pciKins Hot conferred by thtc Mukhiamama yet by necessary 
jolaiMg ihe concliiion need n t be U ensces (tatii (tapiii.ation the words to prosecute and to defend their 
nana J) ca^ealn all the Cce/tsof ire &(ate would fncluderw/rr 

lOjOMWN 1119‘^&2LW fi20«* a/ta the authority to file stn appeal (Aaaw/ 

(lOlOjaMLJ 810 C / RiHhinat and Smhdutii*a>n JJ) BljAltAL 

"' "'“3 32— i tolalmgtk andiuottt ef an^ hrtntt' p bURAJRAj iDlOMtCL^ 23(Clv) 

■^•■‘■■'‘-Construction — Power to sell immoralle property 
The expression v,oUiiog the tonijiuons wfc,ch has ioclades aoihorliy to convey vested intere't therein 

been used inS 32 0 / ifce Police Acl connotes the idea of — Saledeed by holder of bower conveying liftd «ith 
lire’s violation on ihe part of the person whomiiw righls-Vested remaitider-If passes ire 1939 Eig. 
ought w pro ecuie for example by t.olaiiBElbei toodi Col 959 S«TIIAVAM«Ar \ui.LlPAU« 
non him'elf or 1 11 eapre sly permitting such -violation 388EC 6S4“13S>W 20. 

by others or passive ^ lylinon I y not taking due care to CanstrvelieH •— Ravtr to Kit f, lifaiiali and 

see that the conditions of ibe licence ate fulSIled adiuit at! a«cKnif~If m Ikdtl rtftr 

\% here therefore one of the condiiions of a Ucence to | ta orbilralteit 

foim a pwession w to .he effect that no weapore, are to a power of attorney must be atrictly fonstroed An 
be carried by any persons in the proces-^ion the licensee j a,,j,on»y filler. 10 an agent to lettle, InjaWsreoradyMl 
IS lable to prosecution for uoUuon of that condition an accoaats between the principal and any other person 
only If he Carnes a weapon himself or expressly permits | does not cooler on the oeent aor power to refer disputes 
weapons to be earned by others or fads to take dee 
care to tee that (hat condition of the licence is fai6iled 
iBdgUy J) &IBENDRA faEKHARti EWPEROft 

I LB (1810) seal 122-41CWil 706 
P0SSC8SZ0N~Sait for— Proof required of ptalntifl 
tol 958 KaRTAR SlNCM p. DAVAL 
Das. ZLA (1939) Sac <P 0)360- 

42 son LB l(PO) 

BOWSB—Cwsfrurfreo— rf/<Ae///y /its* by Beard at 
Dirittert af temfany ta Dtrutar ta attend ea all Ike 
afain and Ceurt proteedtnit relaUagte Ike eamfany 
'^^utbarsty taJSlt tuaelbeney teiuien afeintt ttebear 
A resolut oa pasted by ihe Board of Directors of a 
Bai k authoiiaed one of the Oirectore to attend fo alt tbe 
affarsand Court proceedings relating to the lianli . 

Tbe said Director filed on behalf of the Bank an appli t 
cation to adjudicate a debtor as an Insolvent * 


does not coaler on ihe agent any power to refer disputes 
•o aibiirallon 00 behalf of hu principal (^AkJur Aak 
man Ji KAhlANATHAM CHETTUR o IvOMABAPPA 
ClIETtlAR 104OMWN191- 

A I S 1940 Mad. 6S0 
PBAOTIOE JssefseTHERUUSOP PRACnceOF 
TMeRtspficnvefficfiCoyRW , . 

'^ '' ••'•Admimaa'^Efraneeat admineH an fatiit at 
biHJImi^li’ilUravai »• affeal’^Fifmttnh 

htf 

An errooeoQS admlwion ©0 a point of taw roadei ii> 
tbe lower Cooft may b* withdrawn in tbe appellate 
Court (A'anea /) KaURAO WlLrAhOTf p ruR»A 
MahoSaRaSwati StVAMi I L.8 (lMO)Bom.«CI“ 
190IC 63S-42Bo»LB 601- 
A I B 1940 Bom 281 
‘Affccl—Abalemcttl-SKtl aeiamji jnrrat 




Held that a pet t on in insolvency invclvei] procevdinfis 
in Court and the director had therelore full auchority lo 
file the petition i.Leaeh C / and ttarMnll, J ') tAV-a- 
HIM Sait v MmupALAV am Narayam Bank 

3940 M.WN 990-82LW 474“ 
A.rE 1940 Mad 9a8«(1940)S MXJ 495 
■•Ponerfivei) 10 two persons by namecoopled 


mrnof defcitdenls—Abatewtni 

Wliere a suit against certain persons some of 
wtom are minors >s decided against the plaintifF 
and the pUintiff appe^'s without impleading the- 
minor defendants the appeal does not abafe if 
phmtifT rs satisfied with a decree against the 


wiibthe tIescrV'on of th« f ofti-w—Zf wn bp csercised { mayor defendants (Aganvafa f) Sheokavdak 
bysutvlvor .?« RkUOIOUo ENDOWMENT— BeEO OF | OoYG SHAIIMoKhMSK ent 

— POWER TO ALTER LINE Of SUCTEVSION . AIR 1940 Rat O/I- 


ld40A5VB <130)114 
POWEB8 OB ATTOBNET— Const actioa— Aof boriiy 
to sue for and demand tnonies Institute legal proceed - 
mgs tosetilecUims and peiform other o» tblngs 

—Power of agent to assign decree obramed by ginnapel 
See 1939 D g , Col 959 GoVARltHANDAS |a MNADAS 
V Frjedmans diamond Trading CO Ltd 

188 10 878-lSSM 65 I 

‘^--'^Ce’isiriKlieit—Paxer (e fraieeute and defend \ 
eatetttiall Canrli—If tniludet (pmr ia Ale af peal. 
According to the ord nary canons of COnsiroctioR a | 
power of aitorney should be s.rHly construed as g ring 
only such snlboriiy as it confers txprtssty or by, 
necessary Imphcation* ^otonIy is U necessary to sob I 
iect Ike espiess wording of the po«er-ot attorney lo a '■ 
s.ri t analysis but it is equally important not toigrrote: 
the Imphcaiions of the express aoihoiUy which oust be ■ 
Mowed to have been granted as being ineidental to the 
oOeolve exerntion of if Thus where a powerof i 
•ftottny provided that S was aulhorlsed by tbe pbin ! 


I dppral~Appellate Canrl~^Dutt ef—Canudero^ 

U<n afatf fetmlt raned 

Appellate Courli should always be earefoi in disposing 
ofappcais filed before them They should consider 
each and every point specifically mentioned in the- 
memcHranda'n of appeal excepting the points whirfa are 
definit^y K ven up by the appellant (Aidnl Qayaom 
C J and A nkln, J ) ANAND BAT v ShaMBH ^ATH 
42PLB J &K 1S6 
'“-““^Appeal-^Appillate Caurt-^Duty af—Petvtr le 
raJl far pmale rtperi freat letvir Ceur-t 

An appellate Couit is hot entilled to call for a 
prrvate report /ron> Ike loner Court for tts information 
An appellate Court nia<t decide an appeal from tbe 
nateitafe before It and if it cannot do so it can only act 
in tbe manner provided by the Ctvtl Procedure Code 
{ftarner C f and Manoiar fall, /) PRAT AT 
IlDASi Nath v Sukrdeo Prasad 

IS Pat fi49»-3fi6IO 324- 

32 BP. 483-AIB 3940 Pat 64 
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Appeal— Aptcllair Co trf — Finding of fad the ca<es of both sides He should nc\er let it 

—Rciersal b\ Court of fad—Duii of such appear either to the public or to a superior Court 
Court tliat he has chosen to accept the evidence of one 

" side or ttie other withot due consideration of the 


been arm ed at after a consideration of all the | 
materials on record (TeL Chand J) Lala 
R\m 1 CnH\N V 42 PLR 27S 

• Atteai — AeBtUate Court — Obuttton to 


— —Apptel-^Appillatt 


Court— Powtrt— Power to 


A 1 1\ iv4u bat aa 
— -Appeal — Fmi nr of fatt— Interference 

Tlie opiniOQ recorded b; B Judge n bo sees and hears 

s Ignored on 
no value can 
ed at b; the 

' HARPURA V 

• • ; lOIO 846- 

:..10 Lah S2d 

‘ABPeal— Interference— Credtithti of tei/nestet 


reject their Bpp 
clearly prove t 


'act tt e decision of 

* placed in the test! 
dgesnbo tried the 

• • • • - ■ to great weight 

• • ’t of •ilnessesie to 

* ■ m Judge sboold not be 

I b »M e u 1 of profsbilities by 

•- . • - -A' Auer//) 

• ••••• • t • • INI Kumar 

• • : : >9 0 WH 66 

• «• • of tnlntttft 



• • ■ tppeal—Cciupeteiiey—Iiilerlocutory order \ 
passed by eansciit I 

\ decree b> consent is not appealable But An ] 
’ • -J - I » - *-• -naj be I 

■ 'tfoxc/j I 


f I 


srecerded Ihe evidence snd teen the vrlinnece 
(£>in MoiammaJ, y) BtBU RAM r HaRI 
Rasi DaULAT Ram 42 P L B. 374 

' ^ppcal — Inletfercncc— Discretion— Order 
as to crt«t» — ftrmmds for reversal Srt Costs — 
Discretion (1640) 1 M L.J M8 

— •Appeel— Irleifermce — EvldenrR of wltnevtes 
— Opolrei of trill Coert See 1939 X>t Col 962 
KVMAR NAPtsDRA KATIlRO^T MlDVApOPf 


A.IR 1940 AIL 467 j 
— — Appeal— Duh of appclhle Ci"rt tn first ^ 
n*’pea! rtgardna iHallrrs of fad i 

TIic I egiilalure has thought fit l«» eninjit to | 
the fir‘t Appellate Court the final ilecinon of all 
I alters of fact on which the disjxisal of the st. I 
* r . •’ r • .• «* 1 ! reahre 

■ ■ • ■ ■ ■ « ' ' V inoljcs 

. • a • ' e will to 

■ . ■ 1 I . ■ I tbe m 

lienee, fart* and c«is*lerai>ons appeanr" on li^’i 
I !e< Me *1 ou1 1 emlcaimir »o 1“ deeiie 1 1» 
rases that hi* jmljmifnt ria\ carr* » com tcfioei, 
if not of It* correctness, at least of • f*>r cn«*ea 
soirr to r^acc a rorrert »ah afion on tl e nmi* o 


APPwl-F ewtoutm 

A party eanroc be ahoved to art ep a erv eitela 
apaea) vibtcb it incurmiimi «l h lit Mradog* ^ 
• here the veil wn ba.«d cat the tir^plc p*ra ihtt th« Um 
11 the t ‘PitUMd* aed it tifTw^ eset to be 

«Ton: end it «a* fomd to be a Uec e4 tVrpirtjn, 
ke’4 thaitte {4tiBtIS cocU r«l t* *3o«»dto tvre 
voend aod tet tpadverte yeecec^^ei. (A^wa/ JCttlere 

c /) SrsKMibr KbxWaU 

I»I 0 Jdar UL t,(Ctr% 

—^A*feat—Ve* eofo^prromtxm tr^opog /I’le 


n hfti the pratbcc r** itjp a false rate tt b 
Igip c e vl bbto teteg oet a oc« «es» la the . 
eyyeaL fITminrtm a*i X JaWi/e, JJ ) 
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-PBAOXICE 1 

KHALIFA r FmPerOR 1891.0 73i = 13EO 127= ! 

ilCthJ 702^AIE 1040 Cal 350 

■ ~ Appeal — Uta fltj-~Oi!ectiim t» maiMtaiughlitf \ 

■of suit xf can be raised in afpeat~Duty of Court to 
raise sohen it comes to its notice \ 

An objsciion to th malntainab lily of the tnili 
it atises on the pleadings, may be laised for the fii<t lime , 
in the appellate Court at the hearing of the appeal 
though (he objection wae not rai<ed in the mitten atate 


PEAOTICB 

bon of lair, it can be allowed to be rahed, if it anses 
' Dpon the consiroction of a document or upon facts 
admitted or proved beyond control er‘y (_fiarAb(a/ 
Siugi and Daifai, JJ) SHIA'I PaRTAP •'IVCH f. 
lialSM JIADHO Kuvwar 189 IC 767“ 

ISBA 119-1910 AWE (nc)SOO“ 
AZB 1010 All. 353 

' ’ •‘AfpcolSesofoirt—Secendeffeal 

A point of law which depends entirely upon admitted 


Bhattav SEETHamma 18 MysLJ 409 I 

' " Appeal — >ett ple«— Plea o{ hnliation S*t 1939' 
Dig, Col 967 NARBHERAMJI O VlVERRAAIJt I 

188 LO 184-12RB 239 ' 
'** ~ 'Appeal~Ne o plta-~Plea of tHHitati-- »•— ' 
up before issues in trial C our/ 

Where an objection on the ground of bm 
raised in the trial Court in the pleas bat Is . 
before issues it cannot be reagitaied m appeal . . 
party be allowed to lead any further evidence ♦ • 
record IS Incomplete on the point (Abide 
Mabomed JJ) SKARIFA U£GAM t CC 

Wards a IE 1910 • • 

Appeal-^ ffev) piea—Plea of lis penden 
A plea of fir pendent is not a pore question of law I 
'but a mixed quesiionol Uw and fact and cannot be' 
permitted to be ratted for the first > 

XAhdul ChaHi,Offt CJ ant Smgart * • 

/) Sevaram LUNiOARAit Sait • • • 

-THAPPA 44M7a BOB 689-1 '* , * 

~ — Appeal— ‘P/fUs plea—Piea not eaiuo in iiui 
Court or tn fraundt of appeal— If eon be ratted at 
Jearingof appeal 

A plea which was not raised tn the trial Court or In 
the grounds of appeai cannot be allowed to be raised 
for the first time in the course of the hearing of the 


- -Appeal — New plea— Second appeal — Plea ^ j 
minority to claim benefit of S 6, Limitation Act— U 
can be raised Set LliJJTATJON ACT, S 6 

1940 B 1.3 607 

- -Appeal —New plea — Second appeal— P)ea of w 

judicata See l939 Dig . Col 969 BalpEV SinuH » 
Sher Singh 18510 609*12 ED 306 

“ - Hefra/— A'rte plea— Second appeal— Pomt of 


• Appeal — A’otiee of date of bearing ter-ed oh 
pleader — Pleader reporting no engagement— Ex parte 
decree — If lusitfiei 

Wberea pleader for the re<pondent on whom notice of 


' Ippeal— Parlies— Execiition-^Olsjetlion by 

' ' a gf teiensl 

• • • • idterse to fa//fr— 

' judgmenl debtor only 
' • of (it! rr deertt 

vvueto lu eaeeuuuu of a deerco la a partiiino 
euit, a decree bolder uspleails not paly (ho 

jodgmeot debtor but ail the parties in the 

partitioD siut, but the judgc>ent>debtor files on 
objjcetlon petiboa impleidioir only the partieu 
far decree holder applicant as a party, mthout 
decree holder*, and the 

I separate suseellnneous 
arbeoltr decree-holder ml 
loil deciled ngaiii*t the 

r COB appeal against the 
ily the jndgment debtor 
the other parties to the 
lebtOT who has lunited the 
cannot object tothennn 
al 18 preferred and cannot 

I be lieara to say uiat the appeal most fail for 
svant ol parties (Harries CJ and Pa.l Ah 
J ) 8 ax^ Psasad t Deoki BoraH 

6 BR 94=185 JC S9=tZ R P 284= 

I AIR 1940 Pat 147 

I ~ • A ppeal— Powers of Appellate Court— Appreeia 
I tson of eotdenee 

I The first appellate Court is entitled to examine the 


parties are governed by Mahomedan law or costom can ' 
be raised for the first time in second appeal (Almond, '• 
J C. end ATtrAbmaJ.J) FA2L HaO v Dawar 
SHAH AIE 1940 Peab 62 | 

■■ -- Appeal— Alevs Plea— pure guettion of laiss—lf i 
can be ratted tn appeal by defendant respondent for tbe\ 
Ant lime 

Where the defendant respondent in an appeal raises , 
for the first tim* in appeal a plea involving a pure qoes 


Kel on (Lobo and Weston, JJ ) BHaowanDaS t 
IaDHaRaM 188 1C 643 = 13 B 8 7“ 

AJB 1940 Sind 68 
' — “Appeal— Remand— IVben to be tnade— Remand 
enabling parties to adduce fresh emdenee— Propriety 
of 

As a general rule it is undesirable to remand a case 
merdy jn -order to give an opportunity to both parties to 
addace evidence which might and ought to bare been 
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rsAcncE 

r«t b«fof« the trial 
that racb a remand c 
to pefinr7 Hat wher 
Wat no eriderKt t*i 
enute oat el which 


jP&AQlXOS. 



NOKJteiVO * Jfloio B91-1910NLJ**292“ rURVeWDtr NATH TaCOKE v 

“ ■ ' ■■Appeal — biut for account* • p • 

~Ab»ence of mat appeal by pla .. 


^Tbero a Collector ia dealing mtb aalea Iiis 
duty ts if pots bic to avoid a sale by h s proceed 
isge, and aa eaeli, to adopt a helpfol attitude 
nod eqilaiii nonustaksbly to the judgmentdeb 
tore wut lO the amotmt whicb they are r> 
to deposit in order to hare the odrant 
r £9 of O 21 when tho question of a 
IS raised. 

Where a judgment debtor fa nuslod b 
orders of the Collector and was power 
make the proper deposit owing to the e 
mg condnned on a day at the end of 
alone it could be ecodrmod, it waa hel 
the eireumStascea ore euch that the sole 
he set aside. (Surton, FG) AkbUHB v ” 
Alcsubaj JS39 t 41 

— Connected cases— Duty ol lower Cooris Sff 

1939 Dg Col 964 MaHOMZO MUJtHxaR KllAr* 
S' MST NASlAtUNNlSSA IWO B D 72(1) 

• ' ' ■ Catlt—Diler<lte t ef Ceurt~-Lawer 4cml<— 
Ktatsnt—Ntcnsiiy 

Colts are In the discretion of the Court, bat It is the 
duty of the Judge awarding costs at a lower rate to p»e 
his reasons therefor {_Davt<t) BabSI DMAR V 
AURA 19|0AdiZL.J 39 

- - ■ C44lt~~^{xt fnend—^rdir 

*itale 

If a next friend is ordered tu pay costs tbeecsts 
should be paid personally by hin, and lbs estate will not 
be liable unless tbe Court so orders {Jnetr Mi, /') 
V D J940— 65 


get loSeient lime and 
lih his client In order to 
toper that cases should be 
circoststances (Forma 
V BacHVSJNOU 
Ji S97wl86 1 0 79S<* 
AZ.B.3B40pat 476 

at Letirlt^Auirlainmtnt «f lato apptica- 
Kf^Reiarl ta tfftrl taintittr^PraPrKlf 

It would not be tolerable that a IJmdu or a Muolim 
In a Crillsb Indian Court should be put to tbe expense 


I GUROTARA PARSSM>HAX COMMmSK. 


6 


— — -Doty «f Caur1i~-Caif of kardikip^AUtralimt tf 
/«tp if mlii>^^Pr»prirtT 

Ifatertan posilicn of a party is inequitable tb 
remedy hes In persuad'ng tbe legislature to amend 
law Bat the Coart canrtot make an alteration { 
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law by mean® of a roling JAf\ SuKllDCO 

RAM V KaLU Ram 1940 AWE (B E ) 93(2) 
~~ ~ — Duty pf on condutl of parUet 

and Othirf 


PBACTICE 

It i< dcitrable in all ca®cA in which the rights of the 
parties are ixing decided, and e»i>enal|y in appellate 
cases that the record shocld show, as accurately and 
faiihfoily as U possible In the circ«m»tafices, ihat the 
' ‘he law 13 being followed 
. ' •> any legiiimale griev 

■ ' " - an opportonitj to place 

' - ® ■ ■ 'I the questions unless 


D«fj< of Cswet — Illegal eonlrael— Illegality not 
pleaded ty defendant 

Courts should not enforce illegal contraas even If the 
illegaliiy has not been pleaded by the defendant 
(irngil /) KoPaTo*- AZIMULI-a 

187 1 0 269>12&E 311«AIE 1910 Bans 73 
. - — Duty cf Ceiirl~Ptrlf fatting lo roue a plea 
wit6 referente to statutory ret 
If there IS any question 
which corepels the doing of a 
take note of that fact even the 
the party concerned {Slom 
RADHAKISANt' JaMNAOAS 
1’tPV 


Duty of Court — heytarks m tudgmin! 

JodiriaiolheerB should lie very careful in making 
remarks in their judgments and no remark should be 
made which U not In accordance wuh (he record. 
idtdut Qatoom C J) BHAOATRAJIp STATE. 

I 42FXE J 216 

' ■ Duty of Court — ti'ilneil—CondeoinaliOfi by 

Court vnlAeuI alTordiug opporlunily of explanation—^ 

I propriety 

It IS both improper and unfair for a Judge to cond'tnn 
a witness for a patty of committing a serious oSence^ 
without recalling and questioning him about hit evidence 


epeauu ti>su« lu ..... li . ’ 

Custom IS struck by (he trial Court its decree is liable to where the sole issue for decision is whether the two 
be set aside in appeal (^Abdu! Qjyoom C / a"d parlies were hu'band and wife, and on Ibis Issue both 
itTai r /t MaSHaN t? NUR Din the panics have adduced all tbeir available evidence in 


Peel ordert of iupertor Courft 

tnfejior Coutls must treat the orders of supenor 
Courts with respect , iC they do not dosotbeycan 
hardly eepect the parties before them to treat the t»w 

with respect iPeilly, C J and > 

rtiRiYapPA In re 45 Mys H.CB 1** 

t.lRlYAlTA. tn re L J 229 


—Dut) of Court— Records of tite— Proper main 




Kazarip Mancilal. 

'• ‘ 1S40 A M L J 46 

——Duty of Court— Record to thoiOlAal proper pro 
eeiure it aeturately f«llots/ed. 


uonnti uy tuv siaiAiut.iii ui a • . iii~. .. j 
{ffeeiett./) JalaL DIN o NAWab 42 P BE 765 

- —Bxecu/ on — Order merely eonstgmng ease to 
record room-— Practice deprecated. 

An order merely consigning a case to the record room 
IS notone trarranted bylaw, but unfortunately the 
Courts sometirnes pass orders in such terms just to 
enable them to exclude the case from the list of pending 
* • IS practi-e is irregular 

. /) daulat Ram 

• • . T a940> liUb 616= 

■ ' AIB 1940L&b 78 

- High Court — Appeal before single Judge — Re- 
ference ot point of taw to Division Bench— Power to 
refer after deciding part ot appeal— Lahore High Court 
Rules and Orders, Vol V, Chap 3B R J (»0 See 
1939 I>ig , Col 966 ALLaH DiN v ALAM SlUR 

I KHAN I.L.B (1940) Lah 88 
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paAcncx. 

.. -I. 

A prtKm canfirt be alk>*rtd to »aV« ‘ 
tiont •tth to the M t 
•cjt BCaintt him try .S' di'c ■ . 

oi\l7 t« entitled to a deciee «| 

roll by M (nrt< 'oand and a«j mat A abne *' * 

• decree (/lA^WAdiiirf /) MALANe • » 

MAhCTA MaI. 42 . ; 

Ir'Jmaion Ji-e INJUNCTIOV _ 

— CoelettU— JppeakibU eaaet 1^* laSsed eien for Jhc 6rst time in 

In % jad^eot that 1§ wbject to appea!, it Isj'' fS of the £.ettere 
desirable that there ahonid first bo fiodincs " *' 
the facts aad after that, so far aa la aecnsai* 

Rndm^ oa the qacetions of Ute, othcrwtee, * 
ahe proMM is Tererse, the of fart inaj 

bo eu'sorjr or erea ot&ittod altogether (PoRoefc 
J > ScUtUAN c Abocl BQlKOOa. 

188 IC 292xrl2 HH 328= 

1939 NLj 577=AIR 1940 Nag 99 


itioo of facts— If can 
19J9 Dig . Col 968 

ihUl.0 fi8-l3SM 129 
I »t eppral — Oi/tcttm tiat 

• S \<n.C P Cedi 

■ ippeaj to the High Court 
lU^, C P Code. aStcis the juris* 
dictionofihe Court, andean Ihereface, bealloaedta 


i. d87- 
A IS. 1910 Cal 62S 
*— be* plea— Sew case not made out in plaint— 
Decree cn t>as« of— Right to Sri 1939 Dig , Col 9t8. 
IaNskDaN PaPIOAo riUMDHAKOAS 

19010 S77“33BP 193«7BB 20- 
A I B 1940 Fat 245 


- ■ ■ ' rf fdiritl e/f!eir-~-Pttifimef I — — -AVa* pUa'-CiiuOeH at totaltditjef friimia 

net r«ordtd 6f iim j itcn gf deeuiuot ter refiitratieu net railed m pleadmet 

Eren if (he evidence was not recorded by the fodiciaf | — tf tarn it railed after evtdeHct it reter^t-' 
ofli'er who decided the case heenjghl to thoroughly go I 
throaeh the record and d(«casi In hts judgment thej<' 
material points involved in the ca>« litUuf ^if> 


C/) DDRGADASSo jAfANNATH 

42P1.B J ftB.S41 

II. ■ ■ —/udfmtnt^taafieafr 
Judicial officers should write (hett jndgments in plain 
and proper language and ihcaildnot induige in sjrmboli* 
cal or nstaohoiical esptessions ebteh are not necessary 
for the disposal of cases {iH-tat Q^yeem C / tad 
fruUa J) MaIaVa MaLr DhirU Mae BA tJWATW ; 

42 PL-fi J UK S83.; 

/ uditial rnerd’^Peeerdmp »f ttalefieitti 

UpVtmanaerr^Dmlf «f Jadietal Otfieere 

judicial OSeefs man realise tbttif they itidalge in 
bad and illegible handwtitiog they cause great diffiralty 
to the appetlale Courts All staiemenis should be. 
re^rded in a clear and leg We manner i^Aidut QoyMfn,\ 
C y) Aztz MOCHi S' State 

42P.IiB S.bK 310 
. I ■ •Nete plea — ^i46<indoflm«i< af case fut 
fOTvori sn tnol Cowrf and appellate CovrU^ 
yevr eate in <9econd Appeal and Letiert 
Patent Jppeat^PermUiibMy 
A party cannot bo allowed to abandon 
ease put forward bj him before the trul 
Oonrt and before the first appellate Court, and 
set op a new ease in the High Court In eeeond 
appeal or lettera patent appeal {Hornes, C 
J and Fast AU, J) Mangtu Lap Bacaria » 
SEOrrARY OP SiATT 18 Pal 8 * 

187 IC. 727=12 RP 647=1940 PWN e" 
6BR 549=A1R 1940 Pat 
— AAto fUt-~iitu<ru p9ii(isi«w— // <an htt 
fir firit tine m lecmd appeal 
The question of adverse possession ms^t necessarily, 
depend on fad* and a point of this kind cannot bei 
raised for the first time in second appeal {WnpAt /)' 
MATOS' ^fAU^GEBvU 19010 e09“ 

13 BB 86 w A IB 1940 Bang 186 
•' “ bew plea— Appeal new plea in SeePnACncZ 

—appeal 

AVtg plea—Eitippel-^tf'iea can ie railed 
leeond appeal 

Provided the necessary facts have been pMaded ar 
proved the defence of estoppel Ir a questie- ‘ 
which can be raised for the first time even 
appeal (Dvot/rr 7 ) MaPaN COPAL n S« • 

189 rc 785* IS E B. 61= AIJ3. 1940 * 


here . , . , 

ttonofa • *1 « •< * • 

pleadings « > *. • , m • 

point,ii . ». • * , Lo aiierlbeevidence 

in the . e ua) oeen recorded {.Thtmat, C.J and 
Binntt J) Ba»0RA2AP AKBAW 

mxo 441=12 £.0 329= 
1940 PZJ8 S=AIB iBiOOaihl6i 
— ' — Ne* plea— Want of notice in « suit for e;ectaent 
— Rawcig objeeiioft in stvond appeal for first time St* 
lv39l^g.^| 969 '^AHEBDlNs CAUJtr SHAKKKE. 

16 Lock. 92= A IB. 1940 OoiSb 93 
' ' ■ ' Ordtrt failed m tuil'—fnierfirmt* $y anedhtr 
yuite^tVktn leiihfied 

Where orders have been passed rn a nit one 
Judge tbearcomstaoees would have to be exceptional to 
induce another jedge to Intnfne with or overrule those 
orders wbenauch Judge is not acting either in review 
or w» appeal IMcffair J'i BaRAHIDZO PakpEY 
MM Fat SMITH 44CWb{ 6S7 

Pleadings — Adverse possession— P>ea of— If to 
be “speafically" raiacd— Form and contents of plea. 
Set 1939 Dig. Col 971 SRIHiTaSA IYELOaR v 
nRUNARAYAK IBhlpaZiJ 17. 

•Plradieigi—Aininduieiit In aPpeal^~Sieit lei iit 
dividual eapaeitf-^Otieetien ip dtfendnttt te frame if 
suit—Plaentit periittiHg m gnng tr trial im'‘ at 

mnmdmnt~^ Antidment f • • , , 


• • f .ue uefendantln his 

e » a enient and an Issue on that point, cannot be 
permitted in appeal to amend his pLint so as to make I( 
a representative suit If the failure to sue in a rrpre* 
senutive capacity were the result of overs ght, the Court 
tnaybeduposed to alljw the amendment Bot when 
thatisnottheca», and the cUtm r 

persiw^kt » - 



PSACTIOS 

“Pleadings — Amendt ' , ■“ 

of motion — ESect on noti ■ , 

—Objection not raised by ■ 

Waiver Stf 1939 Dig 
Shivnarayan 1 

A1J& ISlOBom 38 
-Pltadings — Amindmtnt — Pautrt of Ccurt—^ 
Sutl (or rent agatrut three fertoni ih retpeet of land 
aiteg-d to have been held at a particular /ama—^ubu 
fueat amendment elating that rental had been eflit up at 
a result of transfer by one defendant toeihen — Permem 
btlity 

A landlord broagbt a suit for rent against three 
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h it is an accepted ptinaple that it Is not ever} 
. between pleading and proof that b fatal that 
fliilitaie against the londamental principle that 
y shoald obtain a deaslon on facts which be bas 
ided and which were not pot in is<tie at all 
{Grille J) ItRtJUL PRASAD V MaHANT LA1.DAS 
LL.R, (1910) Nag. 48-187 10 7M- 
12E.N 301-1940 NJLJ 99- 
A IB. 1910 Hag. 125 
“■ Pleadings and proof— Vanation—Eflect— bait on 

title — Decree on possession— Power lo pass S/e 1939 
Dg,Col 976 kARUPPANNAN AMBALaMP SUNDA 
RaraMAvyar 19010 161-13 E.M. 376- 

A IB 1940 Mad. 71 

aiiaiioft— Test— Doty of 

Mahomed iiussaim 

■ 18610 46- 

12 B 1 340 

• j *. default— Neettsity 

• Mortgagee tn poeses 

• ' • M . r • case an order charging 

* • . a charge of w Ifal 


DBVRl ^Ia'iiiLa. 4«w I 

«—■— Pleadings— Amendment— Sait as fall owner and I 

disclaiming binaml character— Case foand against— I 

Flea pers stedin in appeal- 

amendment to make claim c 

Sibil ty See 1939 D g 

MANDVIWALLA 

—— Pleading!— AmenJn 

Eapressten 'special dainat 

indicated 

Where in a suit for the grant of a perpetual inJuoc“ 
lion the expression special damage is not used in the 
plaint but a reference is made to 
venience suSered by the plaintiff 
plaint should be allowed (Abdu 
tVatir J ) ALt JOO V RAZAK MtR 

42PLBJ4sK07 

■ .pleadings— Amendment— 

possession of share by H ndn 
include claim for maintenance • 

Permissibil ty See MVSORI • 


—Relief 

.pleadings and 

of Court 

Court should be care 

in accordance with the pleadings or upon the facts p 
^ it Ik* tr a) bat Consistent w th the allegations ir 

i 


B 917 

- ■ Pleadings— Contents — Plaint i« luit f»r 

defamation 


AlH 1910 Nag 125 

•pleadings— Easement— Giltinet rights— Private 
. ' i .e t ! , ^U^Jfse 

•yvo «.is«j-i.us (. 4. ^ jbeds 

tlnctly pleaded A claim to a public right of way will 
' include a claim to a quasi public right 
jA&iiNi Rahjani' Promode Ranjak 
44 O W N 1029 

” ■ ngs— Issues — Fraud— To be spec 6c See 

; • Ol 1131 TULSHIRAM V CHUNMILAL 

I lJNB.a940>NAg 149 
——Pleading! — Statement in written Statement- 
Defendant when adversely alfieted by 

If a defendant is to be adversely affected by a state 


A.LB 1910 CaL 393 
—Precedents— Decisions based upon conception 
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'Dir tX>>tSnii IWicli l> ■ tml Co«r1 r>f 
Indtifi tret) rn«ri •r|«i lh» )* r(frr^ tns rail 
TVtirt On* T> nd-’n IW)ch »h<v)ll rre«nJ IttWf hMiMf 
*7 ^nrltinn *•} t>i«l«inri TVnctl «1 a 71 »»tVm 

ft U» 1/ • TVrfrt f ' ■* a* 

«!»♦ €5rtl*k"i rf !*• ■ ■ ■ 

O# »»i|f rich! »n<J fTPp** ■ • ■ ■ 

rtrf «fc* fn* irr Irt a f“»fj lW*ch (/ ■ • ••• 

^ a»V • 

^ fMcaTAK«aa*iMii« Kao 

IltB • I ■« * 

ian»t*70-5l2*W IM- , 

ALa IMOUM S»:'-flPlO)l *' • ■ 

Cncnrtl ■ 

</ ir j:h C-oerl-^r^f^l «SB <»*<(« fwi • >. ■ 

♦»! ^IV* V, jgpr>t ■ 

r»a<ar)» ^T»•a^•T^tl lt9l “ * 

' Jtftni 

oerii In IniTa « rnatardir fi# 
frem tS« cf ca»n ah lift) ■ * 

JTio C / ftSJ Alt ■■ • ,■ « 

//) CowK!r*iONta or Iscn - .a , u <. t 
Kt Mafc ) aMAK5iia Sa«At*< ^ihCil 

:p4!iiTa W3-2t raiLT »t- 
A^lPlOrat G33(B3) 

mfuttut* *fl t» ft 

Aatbotlika « (tmtana «hi<h iraT a'^Kt title to ; 
imoaoraUe property nctlil not Kttilly to tc diUotletJ, . 

ibonM renml’7 Iw Mbaed on (he principle of tt»rt 1 
imm C f ••Alt J \ C\KXVJT\ 

BODaUUlTKAMr MASSVClIUtLjAIBa; 

1010 

— — /•*rr//r*r/— f e/«<> »f-~£fm^*4ltlr»/Aafrtin»mt 

f$VHi t» Ittitmrnf—if 

irtty jeJ«rmeni Aait Itrt^l at tppjictl>l« lo ihe 
partinUr facti orored or auecned to (re pfoeed alrtce 
ib«(eeera}l/ elite crpresilont ahich my be foead 
ihueaie nol Intended to be etpotlllont of (be whole. 
bw« bet governed or ({atllfied by ibe panJcalar facta of 1 
the cate in which tuch eiprecrioni are lo be foond I 
lyiutmnt JiAiitgam ) FUKf AB C<«)l>tIlATIVt llAKK, I 
LTD f CO«»(ISS|OVrKOflNeOMB*TAX LAKORI. I 
C3X»w m- 

IMOLTJI eS0-AXB »»I0 1*0 eS'’'**"' 1 

— — ->» Ar/r/mo ee tAf 

Aunniini; that oot of iwoeoita decided on * 
date the toll which beara Ihe earlier naraber ■> 

deemed to have been decided firrtt there can be no dooN 
that it can be prored (bat (be anbeeqQcnt eelt wae 
deddrd eariier (/pM Aim*/! t»4 Batfal, jjy 
Skmm sunder o SaRMADI UECAM 18810 Sss* 
12R.A 1S-194UA,WE. 

AIB 1910 AU. 171 


I reAcnci: 

|t} H arlwe In a really telntJolUl rate The IVtard wID 
. not grant tpecial kare to appealln smaltrr ocneerslng 
} lb«cnn*t>»ciion cf a rrryecceptiortal tectlon wekh wilt 


KrouaPATt e awar Krishna 

tL.ll {19IO)Kar (PO H-IWOP WJT aafPO). 

C^«rtf—C“i>arr*t*rr«/ >*.//•/* »/ fpft — 

The rri*7 Cooocil woaiJ Le liow to depart fren the 
rale of practice which (hoegh not a raSeof law nor a 
tli^d rale playt an Imporunl part In Iheexerdie of the 
pretrcailte-^lhai concarrtnt fitidinge of facta will Rot be 
dUlatbed {it K aATlSK ClIAVDIUti. 

iMIARtNIDilAh 0714.53- 

JL.B. ri0io}ic»]. see- 
1L.B. (1910) Kar (PO )<7-]a5 Id. eifl- 
i*a.Po ii7w«icwjf m-6ix.w «- 
19I0DA1)2-710L.J IWIMOOL.S ee- 
leaxi £91-31 PL.7 91-19fOA.W&.fPa}S3- 
lOfOOWK IW-lMOPWir 110- 
IMOMWJ? m(3)-43Beai.L.B S»S- 
42PI1.E. 168-1910 A IaJ 409- 
A.LB. 1P40PO 24-(19IOflW:i,.J 371 (PO> 
. .. ■ ..piivy Coonril»CrImlDal caaef>-]a(erference~ 
Practice Stt 1919 Dig CoJ 974 CyRlL RshtRAB 
PtucRNxrrr EwpgROR 4lOrl»3GO 

Privy Couneib-'New plea— Admutibiliir of ert 

f.. |0V> r> . fni 0?a trvnr«»«^ a I 


' ralitj 

Where for tbe Gret time In an appeal to (he piivy 
CooiKff a qeeaiioa It ralted that tbe tetpendent is not a 
pardatiatfain lady and ibere wae neither an lerae framed 
nor (he point raised at the trial tbe question is one of 
fact and it woaid not be permitted to m raised at (hat 


Sf/tiai 

be^** 
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■ — t'rit-f teunnl — UbiU ’ — 

The observaiwns of the ~ ' 

most be followed by High Co • 

J/ath anJ Braund JJ) 

OTTTCl^l- UQUiDATOR 

1910 A W.S (H 0 ) 6 
- ’ Privy Counetl hultt—K 
Feitrdi Court 

Sulati’ian /—Rule Oof the f’nvy CoudoI 
dated 9th Febroify 1920, has not trapliedl^ been niaue 
applicable to Federal Court appeals on accooniofits 
being covered bj the wider definition of 'Code’*ct>n 
tamed ID O l H 3 of the Federal Court rules, tboagb 
oot inclsded in the context of O 9 R 1 of those rotes 
CGtoyer,C J, Sulaiman ‘ind I'aradatAa/ttr JJ) 


AJLa* letua v *a* 

■ “Pnoy CoHnol—Sttnat tiavt^Potntt etkrrtk^n 
fkttt o»-akt{k ^pphtotun xcat Admitted-^/ f e«n bt 
arfutJ 

^Vben aa applicstioa for speoat lear e to appeal to the 
Priry Coitn-d is eranted bo pomts except those on 
wbi^ the application was adaii«ed can be argoed 
before Ibeir l^rdsbips of ibe Privy Coiinal (i^d 
TAanifrto/t) J f bROWSBEn VIviaN MaCMilXAN 
A4,E 1940 P 0 219 
"■ “PriTy CouoCil— Sut for adimnistfation and 
aemnt^— Exitninaboti of details of accovio^Praciice 
J« 1939 Dig Col 974 ATtSOKHUtu NaTVABLau 
tliSi (1939) Kit (PC >891 
- Procedure — Accounts — bait for preliminary 
decree— Vecssity for— Defendant soppres'lng accounts— 
If Joslifies fioat decree straightaway .SVe 1939 Dig, 
CoJ 975 Palakiappa Cuxtitiab r Hasianathan 
ChexTIAR, 189 to 31=13 B M. 118 

—— Prtctdurr—Exfeutim s^^—AfPlteeStom for 
utltHgaiide-~’AIItt4lt3it of aant of turisdidien tt ull 
—Applitotitrt keaded wengif ti»dtr O 2X ft 90, C 
P. Cade~EJfct~~Question of to be 

tgntrii 

The fact that an a; ■ 

sale is beaded under 
not mean that the qc 

Can be ignored Th< • 

clearly alleged that t 

the property (Aoe • 

'fAHADEV CHINTA 

190 to 394*“ 


>ce for p05«esjion 
I • • ■ ‘r in advene pos 

« plainiiS alone — 

• • -^Iain> to parti- 

■ for partition la 

I favoor of other co-tenants— Propnety. ^Tre 1939 Dig 
A r FlxniAMMA 
A IB 19(0 Mad 23e 
lit gkl of forty 

• Y tvvo remedies heiser 


- " * -A/litf^^ront ef-^pitlilf dec/jraJto^ of right 
A Coon will not firant a declaration of right which 
srcmld be stamped ufih something in the natnre of 
foiiliiy AIR 19)6 PC. 11”. Rel on. {Ttkekoud 
end DeUp Si"gk, JJ) Sais DaSS ChaWLA 
trisv.n Q.^r.K <U40) Lah. 171*= 

:0 646 = 12 B.L.4SS-42P.1..E. 707*= 
AXE. 1940 Lab 1 
~Ptayer fer Itrgcr relttf^^rent cf 

‘ m . fa&ksfor a larger relief but theCoor 
. • s entitl'd to a •mailer relie! Involved jn 

I that larger One it can give that smaller relmf iCMI/ri 
\ end AJeneher tail, JJ ) KHaNTA M A'SDALASl i 
I tlESt KuaiAIU Debi 190 Ic SS3=1SB.P 19Q- 
7E.B: S 

I — — £eJie/— f ttit /or Joeiaratlpn end pattft 
pen on bcutJ ef pvrehast^Sf^tef on htuu that 
fWntif i* henanidar of eendor. 

Wber* A pl&iabff neo Iot deelaratiQB of titW 
BBil for poasnsioa i^egisc pare^so sader » 
eertaia kobala but fails to prove bu title baae<l 
on tbe kobslOt ^o Conrt anst dismiss bis nit 
on the grooad that be bss no title It cannot 
pass a decree in bis favoor open the baaia that 
be u tbe benanudar for bis veatdora, vhieb i* 
nobody’s ease, (blulhrrjea and Boxhnrph JJ ) 
Btn76A.v Cbaspsa Dhs r MAirtJjEsna* DtrwA 
OtoVkJiKOXH 70 CX.J. 410= 

A IJl. 1940 Cal leg 

-■ — — P elirf-Sutl for rent et oitner—Jperet at iruttie 
ef eertatn dn net—lf ran bt granted 

If a person sues to recover a sum of money as rent or 
damages for use and occupation in re'pect of apiece of 


reJUf— R^ght lo'^^5'"/l939 Dig^ Col 975 VENKATA Jed a decr« Im damages for use Md occapaQoo. (dgar- 
BaMaKa r Varahalu ®A lb 1910 Mad 308 W**-. /) BsChu ^ABAI^ «:iKGH p Mahojifii 
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:peactice 

UmrOO mtC 733=»7B.Bs 46= 

21 PatLT S36=AIB 1940Fat 656 
-~Kglig/— Soit on pronoie— P/aintifl alleging Joint 
ness with father bat sepiratron fiom nepbesis— bepara 
tion not proved— Decree in favour of plaintiff u Kaita 


. .. — Relief— Suit to dechre }nvaUditr o/alenatton 
by tiinda Hidon— Plaintiff alleg ng that he is nearest 
rever loner — Allegation found against— Declaration on 
footing Chat nearer reversioners are precluded from 
suing— If can be granted Set HINDU LAW— REVER 
SIO-SER. 1940 P W N 342. 

^ — —AemaHj—Outf fif Ceurt-~DeeiiieH of tome of 
the tttuet-^U adetiraiiltti 

When an appellate Court remai 
desirable when sending it back tc 
neir trial to decide at the same tir 
li it should be oeoessarj' m some 

stances to hare a fresh trial then the appellate Coati 
should b** Careful not to prejudge some of (he issues 
{Sion CJ oil But J) SHVOJ-AL t JllCsL 
Kishork I.L.B.(1340) Kag. 638 = 

1940IfZ.J 350- A IB. 1940 Ka£ S49 
— —S ent e of notue^ffoltee for oppearonte not 
served ih tlmt^Pariy't right to frith neuee 
If a notice for appearance Is served on a parly after 
the exp ryol the date stated in the nonce the party h 
not retjalred by Uc to appear in Court andfindoot 
«hat the proceedings are He is in all fairness entitled 


1038 

PEE EMPTION 

Singh end Site JJ) DERA SaDH BISHIiOISk BaSTI 
Ram I 88 IC 616=13E.L. 52 42PL.E 168* 
A LB 1940 Lab 191 

S mt on judipnent— When lies— Conditions — 

Decree against ward of Court of Wards— Execution 
leave of Court of Wards 
SeeC P CODE S 47 
2t Pat L T 947 
ICE— Precedents 

I PSE EAfPrjOH— C/aim bypJaxnuS as eo sharer— 
Bare denial 0 / status by defendant— Effect — Status 
bow to be proved— Entry in kbewat — Value See 1939 
Dig Col 976 ABDUL HAPIZr MANOHAR LaL. 

14 Lock 678. 

— Co«S in suit for— Vendee becoming co sharer 
I before suit— Dismissal of suit See COSTS— Suit TOR 
I Pke EMPTION A I B 1940 AH. 171 

rf Sjlbatare 
pre empiion 

• RAJNAND/sir 

PURiCAVSSTHt V ASWINI KUMtR CflOWPHURV 

720L.J 181-460 WN 96 
——Decree for— Deposit within lime— Reversal of 
decree in appeal— Wnhdrana) of deposit— pre rmpiion 
decreed in second appeal by High Coorl— Time for 
paTinen! not ealended— Inference Sn 1939 Dig Col 
977 KtSAN DEWALOO IfAU v Oavca BaI 

leexo 21 - 12 BJT 160 

••• "J Deerfe fer—Ttott for feynent—Jf eon Utx 

tenied ty appellett Court 


bit U II L 1 AliluiiOll 01 lUw dUU U u auulultii. v Hb ■ ■ ' 

parties on the basis pf the altered condition nhen it is { «^»~- y segr/tewrw/-f^<ws’reV etatm for tompenialieti 



■ . ^-^eitefnent rrentr-^RrUetSMit dlimute/ ly| 

tnol Co-ert at pffmJtmreSoil tratiaf tohr to dnnmg) 
oppeal— Durr tt! at of Court to grant frrmt . 

Where a «alt on behalf of an inititetlon mhlch b j 
dismissed bj the trial Coatt U premature cesses to 1* lo j 
while an appeal from the order of fismlstsj rs pie£ot 1 
the appellate Ccmrt can properly ererase lu d icrrt'Oo j 
In favour of the Instlfulion and trai;t a decree (AaVp 


JAIOOWN S/5-1V10OLK iv;~ 
A.tB ISlOOadbSCO. 

— . . Vjri r tJ.Me-~0* mrt Of nr^n/iier—yaJar rf 
Themereopfajonsof thowiinesaw *i bout m— • 
of the groundt on which au'h cptelosf are 

»«j Tilaelu deteramiBglV* cotrttl vaarVrt v 

peo-neity tSkUitomafarm J'i VST 
Mcxanraj l^iOMar 
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PRE EMPIION 


« of part of property — Rale against 

1939 Dig Col 978 ABDUL Hafiz v Manoiiah 
14 Lock 678 


-^Satt 


PBESr 8 0 0 AOT (1682}. 8 35 
— Sale of a doabtfnl right— -Test If anj Ste 1939 
Dig Col 979 ABDUL llAFlZ V MaNOUAR LaU 

14 Lock. 678 

—^Traws^lttn if a iiJt or Ua't-'Fatt»rt vkick 


FtgH of (t-si«rer--Fn»fifftt~Cfi^iare‘ 
to strangtr-—Dimat^ if eo-tharer—' 
by purcAater—Suil for fre emftim 
fzntprttininary dicrte iHpartitio 

dteret iniuit of eo-thortr allevtng ■ * " 

on partition suit — Deene tn farti * * ■ 

rigAt of prt enptton 

The right of pre-emption ari'^es as between a CO sharer ! or ca«h pa> merit, and the lessee Is pren fall 

andastranger If the co sharer ceases to be a co sharer I nghts to deal with the propertyand tbelessee is direct- 


in'* **** seven brothers were nahlis of a mahal I ~ ■ \ endee benamidar for co sharer with preferential 

Ohio 10-— 1936, one of the plalntlfi's bcothers toldbis I nght of preemption— Salt against, if lies 1939 
interest to the appellant On 18—10—1936 plaintiff Dig Col 9S0 SANKaI Ha PRASAD r ROKlfANl 
learnt of the sale, and forthwith made the first demand I LLE. (1010) AIL 91“1B6 LO. 650 

for pre-emption and made the second demand also the 12BA 414=1939ALJ 1160= 

r\^ •» i. ,os/ , w A LB 1B40 All 07. 

Uaiver of nght— Pre-emptor bidding at aocUon 
n not made nearl) for a year-kfiect of Ste 
)«. Co) 980 ALLAH DIH r AUU SBBR 
LL.B (1940) Lib 88 
■ ■■ ■ I VVaiib ul arz— CorwfrisfAon 
When the uf nrj says that there u ^ 

etiatom of pro-eaiptic>& oa a transfer of & ekare, 
there ts no reason to Uimk that it applies only 
to transfer of a completo ehare and not to a 
The yrbole tneladea the port and 
•• b ipio oa which it could be aaid 

• • \ eharo is not procmpHMe when 

• V • j (Banittoti, J ) BatTr Amun 

• 15 Luck. 26^^=185 I C.277c= 

that the pialntiQ was entitled to a separate share In the 1 r\ 2^ 

A.I.R. 1940 Oadh 116 
BMALL OAVSE OOOBTSACr 

• , &-~Ca/tutto Small Canto Court 

• B — of tummont by ropttereJ 

2iratXT 710=AIB 1940Fat 699 
— -RtgAt of~JotHt fimity proporty^Salo by father 
— Son t rigAi of pre-ompiiou 

A Hinda minor son cannot pre empt a sale of }oi»t 
HJndn family property by bis father {,AbJul Qayoom, 

C J and KnAlu, J) PRITHI SiNGH »> SAHDHUR 
Singh 42 FUB J & S 261 


Service of snmmons by registered post can be legiti 
mately inferred from the evidence of the postal peon 
that the postal cover was tendered by him to the defen 
dant and be refused to accept It. In such a case a mere 
denial by the defendant that it was ever delivered to him 
isnotsufSaent He mast prove that it was never 


*** passed in the partition salt, andoo 
"“■2—1938, the plaintifl’s suit for pre-emption was I 
decreed and the plaiotiS daly deposited the purchase | 
®t«ey which be was directed to deposit by the decree, | 


'RtgKt to ctatm—CoHditiont of—Oteupaney tenant 
or tenant of garden or orekard—titght to pre empt 
A person claiming a right to pre empt must be an 
owner There must be milk or ownership In the pre- I 
emptor A person in the position of an occopancy ' 
tenant, or a tenant of a garieo Or an orchard has no 
right to pre-empt as he has no iw</4 in Che property 
The right of pre emptlon has alnays been restricted to 
persons who have proprietary Interests (,ffornet,C / 
and FnSl Ah /) KRISHNA BAHADUR o GaNOA 
Prasad *tAH 190 1 0 577=13 E P 218= 

7BB 89=21 FatLT.855 


■Sb SSacdSl — Transinissicn order under S 31 
by Regtttrar—If luditial order. 

The language of S 35 of Presidency Small Cause 
Courts Act u saSciently wide to empower the Registrar 
to make any order in respect of execution matters 
"which a Judge of the Court might make under this 
Act *’ An order for transfer of a decree to another 
Court for execution made by the Registrar on an applica 
turn of the decree holder nnder S 31 of the Act is a 


Right 
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PB£S7. B C. C. ACT (1682), 8 43 

“B i^^Sefpe and tlTicI cf—lf modiflti tr4inm*y 
Ifa «f rtlationthip »( landlord end 
against Unant— If atf/cts mi tinant—Rsfkt a/ latter 
Is retain possession— Evidence Act, S i\6 
Ordinaiilf a tenant must deliver povseasion before he 
can (tispeie hit landlord t title and this estoppel ctfdi 
naniy continoev even beyond the term of the tenancy 
unless the tenant first delivers posses«)on EHctiOn or 
sometbine equivalent toit oiust take place (^forc the festee 
can d*ny the tide oi (he lessor Tbit ml# ft hoy modliecf 
liy S 43 of the Madras Pre«Hen(7 Small Caase Cooris 
4ct It merely lays dono (he procedure labendejarnf 
by the Court in applications for recovery ot pcnsrvMOti 
oi Immovable property If (be occupant has proved 
that the tenancy has bm determined arid that his le*sor 
had no right to perrsesMOn, (hen it is Sufficient caese lot 
(be puipt VC of the section, »>iy (be Coud shonad not 
pass an order for possession The section dor* 


fESar TOWNS INSOi^ACT 


fm under 
(5) of 
ifo p otr 
and Die 

Ofliciil 

t ftUles 

Wfvere the 


(Mtpoit to lay down any lav modifym 
vith legard to relations belaeen • 
Though a landlord has obtained a< 
the Act apatost hiv tenant that m 
■ enanl andrr the tenant and the) 
to retMn tvntse«iion until 1 e Is oust 
ingv (llortnlf /) VfNKATA 

tOlQMWN S08-A< 


the Ordinary Use 


to posicstiop only and not to title; 
o*-nefvfiip of or title to the property » u\ dispute 
tins sutr*'cction has no PpplicatUTn, and coruse- 
I nuastli the lurisdiciion of the ItjsoJrency Court 
\ under 7 it rot barred in such cate* bv Ih' 
yirovijo <0 the sccfion. {DunUty. /) T S N 
Cirrmts ntsr let Ike matter of 

mg JfarteX R. 731^167 IC. 4Ssr 
12 R.R. 30)=AIR. 1940 Baag. 39 

- ——■ a 8 (iJ — Ismttatitn—Alfliretion fen" trssew^ 
£jmilmtion afllieaUe—Lfmifatten Ait. A‘f i^I 173 
•ad \%\ 


7SB3TDCN07 TOWNS t> V • .. * . 

(ttl or 1809) fls 7. 17 anf a • , • , ■ . 

Cnert—rention papers deposited by Insolreni aaaeca ( - ■/.«„_ / , r . y «#./» 

rUy for lasnv- rover of Court to duect creditor to retam ! ’““® */ 

them to Insolvent J/r 1939 !>/,, »J81 JCVS \-“FMmt»f—lf n^ieetto rt»mt\r*iat aeAmS kn 

Tjtti 1 rtffOtRJCi. r,- mrOeP>- 5*^* .,,v«.,v. 

12&G i02-ATIt Iftiocat 102.' Vniet ^ 5 (I) of ihr IVrvdevrty Tovfit Ivaolsevrt 
jptmrn «s ff V n . / Aei.tead vlih S 90 a Covft rsvrvidr-y |Mnt»e«ry ^»U 

S 7— W— f’t/crer.v.. 0/ c^rmrd eo a Ceert »4 

»0 (our/ er.r O-rn** Ivt 


fdfolw f ouef .'w<l,n*,y©rir'nsfM»A'»f«ty0.4r.C r.rode M 

I ^.eL°si *1’5 In5e.lyeT.ev Act .* ^ .bnetbeh'Wfih"«»>«lTvfT«frTrflhy< *7.C r 

rSmrt • “* ® ftiatfera fr. vtl.K-h the,^, |,^y, rrvtr.nnl estme ihor^ve efaetns^ 

OfMal Atsif^^ lr> t!.e operatlryi of the Into! I o<n andrt R 9 (1) of lU rrt'bWr Tovn. 

* r®*’"’ Vi''.**'*" rr^nd of r.ry av rrdM fca-r 

PT ao r«TkW f*tft f.rwVrr lArJ-./) 

sectWi l« al*o not rwtnrfed to eavn vnlWn *^5 55 Tfrawrante l.aLt Kst- /> r» 
and * of tfie Act But .t ts a marter of discrc - 1 "*' *'^* ILt-tmo) fca- 813 

licm for the Judyv sitting ir insolverw ^brtber) ^ » 

in any given ca»e be should dral v-uh iwcb “* •(l>"~/'ie*r»«#y^y firrfitw—rmta* mm 

daim in the InsolvewcT CourC or refer «t to tbrlA*'*rerO»*-r*4.«y wfkrt* 

tnarhiKr' of the ordinary Courts He rtiiv 1 TW b'tsv'lico t 4 tti* lay »l*rsr* U h. o I) •/ 

refitvr fo decide a dispute in bis involvmcv yoris ItU rrvsitvoe? Ti-ws |».s>e»v*rv Act ••» s» v»’-*i4 tie 
iltctinci it the riftbls of ibirt parties are d fTicwlt I »4 a« t U tt« U. 

to avrrsam anart Irewn a nyulsr suU. or if i» »•«•«* vve* emn 

U. *V,. «r (k. I J «« .S.* niW« ■Hoa 


il« C,b Cws Ut 

rvot Ici t*'r interrsts of the l-owrt to dmfe the 1 r«»te* ■naer V • (I ) t» vee s«si *‘*v »a a y«r»o» ►-» * 
disrate on mnliotv (P^Ufey 7 ) T ’n ' p.m tetb* s %tM »a !• r»»k*fdfe rv«w 

Cnrm*> u iV* *«ttr* rt lo? Th* H i*ei »» r»vv»* «hr,,s wu-y* it*« a^vt 

l9S9Ns«tl-.R TSl-lIT IC.45- > 4\C p CtW t*a U »v«SvJ r ts . iwts t. O- 
12 KR Mlr5A.\R, 1845 Fart 58 »»«< »tey|w«lrivb»% -J s« 

— ^Rarfoonl.S.?. pnrsiso-^V;-’. vr»^ s*-?-* Vviw a tllVa lUI .4t*s *1 

e* ioite-i-o—tCman rlgt t s«v,al s-S 1* ‘J «% tU W 

TV r*^v vvo t<v S 7 of I'lr l»*-pvwv IrwfvmeT 1^** ts»<v W ^ 

^rt tv rot t m tel »n «» apij»-alifi»i fn rs*es vs wots I* 

the tViot party Ivst beer arn*’ V esa-vmeff rvviev .•»»•••»** aj*^»t 

S. M I'l • «'s areJrcatvoo »s evs'Tvned to the »»v» tv^vi *•* •« t«si w 

ma'Vrs »n»c\jr imiev ei^Rs (4) a*rf <*> a* snv»t^tlll t»* 

^ R», t>sl iv vevleT srVS f4> t'-e ' »e«arC ey, sjr m 

•.Ixt'ief the tl '1 ps*tT IS »iJr*ee4 t«* t'» *rse4 an -»-*«-•• e« * 

vrrC nr e-vlee eiV'' (*) the CTrM*nV! »be-reT sf ovo- »y tw «e*« • 
the I'tTd part. »s w posvev'vm tl yrojv-yy 1 T *^*^*"1 


.4 s*»«u te. a o 




i pnsvev'rOB €l ye«'a«'*» V 

tdvTTit I’n'evs a*! y«*«ies' 


hfl'evgTef to the irsfdi 

•CT'V. l( ttifd itt Vi.«*rr«.* «\r nc^ twsaessK*- «« 

df l^5 !*’♦ tl *d t'le e* cSe 

Inv^vee^v Csvort »» try t‘>e r ***»» »» • « 

ctoiei, ssd C t«4 aastm Vt-f'he* tJ.e Ce^J 
V. It. 


tSir I •. 


mesr* 


« Cat-e* 


lt.t :m’ <.s 

.,'mim.airs—i^e s 
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PEESY. TOWNS INSOL ACT (1909), S 13 |PSESY TOWNS INSOL ACT (1900), 8 40. 

A debtor can comm * •• < arj**— If belong to insolTent, S<( 

The fact Ibat there • ■ ' J 

sobsisting when a ere , , • . ' ‘ 

would not prevent t, ■ ■ — ■ ■ i ■ 

attachment. {Ltaeh,C /.and llarwU^J.) EBRAMlM f re/«W »«*»• 

SMTv METruPALA\ am NaRaYANI junk, Lin 

1940 M.W.N. 990=62 L.W 474= When the discharge has been refused under S. 39(1) 
A.I.E 1940 Mad 9 j 8 = '1040) 2 M L J 495 it 's open to the insolvent, with the Court’s permts^ion 

S 1‘&{2)—Di,lr ef Court—Pretf ft itbt— w renew his appficaiUn for discharge under S. 42(1) 

Diiret obituruS by credunr apJinit Mlor—Tt "s W coiuempUtes the refusal of a discharge in two 
(onclame contingencies; (1) where the insolsent has been con- 

Under S. 13 (2) of the Presidency Totns Insolvency of a"! of *>’« offences referred to in the sfCTion . 

Act, the Court must be satisfied as to the vahdityofthe and (2) when any of the facts tefericd to in S 39(2'of 
debt of the petitioning creditor before it makes an order ' ‘he \ct are found to e»i«t In the fir*t contingency the 
of adjudication The question which atises in Insol- Coutt has no option bat to refuse an order of di'charge 
vency is not merely one between the petitioning creditor i ‘he «e^oni| continpem-y the Court has a discretion to 
and the debtor The rights of other creditors of the <"■ ^ef'***’ such an order S. 'll is general in its 

debtor have to be considered The Court must there terms and cannot be restrtted in ns application to the 
fore consider whether the petitioning creditor has in fact second contingency referred to above without doing 
a good debt, and It IS not bound by any decree as be- violence to the plain and unambiguous language of the 
tweenthe petitioning creditor and the debtor. The section. (Leia,/') KaBLA Umer. / rr e# 
debtor may be estopped from disputing Che decree, but 184 I C 778=13BS l=Ain 1940 SInil 85 

the Insolvency Court is not estopped. The C<M»‘mast| (Bangoos), Ss 39 (Dfb) asd 60 (2' — Sn:fen 

be satisfied about the validity of the debt in the interests I t$an a/dn'kjrgt ~Caurief apen—^dditian at apfrapn^i 
of the other creditors ' ttan ard’r la a fmP’niie'i arJir—Fawar at Catirl. 

A'e'xa,/— A petitioning creditor may refy on the] IVhal S 39 of the Rangoon In«ol»ency Act enact*, sa 
decree which he has obtained against (he debtor as j far as the two kinds of suspension of dischargearecon- 
evidenceof hia debt, but ii IS not conclusive. The In > ,.emed is this either ihsi ih,. srj*r»e"«>"" mu«tbe/ora 
' '* e, the sa^p*^ 

sewhen f«r 
creditors A 
itohis ordc 

• under S, 60 

— li tUld l6—-4pplieabiiUy—Praiatt pee I (2)o» the Act. . ^ , e. so 

tnJingi —fittr at lav adfudiealfJ tnt«lvtnt^Pra-\ Per The order* contemplated by S 3Y 

It a . . ' . ‘ •' ' . 'the 

■ . • ' • tBSOl 

. . f* ** 

. ' . “a of 

the 


of a probate of a will of a person whose heir-at-law is an 

adjudicated insolvent. The adjudication of the hey a* | — — , ’,nvJ, 


194DEans.X>B 650 
» (1) Cc>— ''Creditors”— 
Col 1030 MaONG Tiv 
. O. 636=12 B.B. 273= 
A IB 1940 Bang 22 


itention of the Legi-la 
who had been refused 
may have been for the 


avJilal'f ai ground ef exenphon from laiprifaiiwne j 
far failiirda pay maintenanct uudtr S 488(3), Cr,/* 

A protection order under S 25 (3) of the Presiitocy . 
Towns Insolvency Act does not protect the debtw from j 


, A I,E 1940 Sind 85 

..-I - 3 42 (1)— Scope— Rebef under— Refusal under 

S 39 C!>— If a bar Sti PRtSiDENcy Towns Insol- 
vency Act, SS. 39 AND 42 A IJl. 1940 Sind 85 
— . . -S 46 — //rrr^M tan taking roini propi'ty and 

' ’ath—Subtipuen' 

, , ■ •travailt in sons 

, ■ anty over son's 


the separate pro 
undivided pro- 
money creditor 
ove the father's 
'ee S 46 o! the 
• creditor is not, 
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:PBE8T TO^WKS INSOL. ACT (1909), B 63 


PEEST. TOWNS nrSOI, ACT (1909). B 86 


bowercT, entitled to claim priontjt o*ef the creditors of , •{ dthlef—P»ymentt «(i4t— 

the ton io the insolrency of the ton In re»pect of his Rtt^t cf Oijicitl Aitipnrt te rtcntr tatt from triJtt^r 
debt There ii nothing to prevent a creditor of tb* A pron ise to pay a debt out of a rpcciSe fand in 
son from gelling satisfaction oat of the father a pro existence at the tine siheiLtr payable la frrtniti or 
perty whieh has devolved on the son, and no distinction »« amounts to ari equitable assignment el the 
can be drawn betwern a father’s creditor and a sons fond so at to entitle the assignee of the fand to claim 
creditor [PaHjraug A<n anj Vtnkilaramana Aaa payment cot of the fend Tot a promise by a del tor to 
JJ) ChokkaLINCaM CHETTItR t OmciAL pay when he leceivev a debt doe to hirtr from a third 
ASSIGNEF OF M triRAS 52 L W 89“ pcf'ondoes not coosiitnie an eqoitabl* asngrtrent sp to 

1910 M.WN 1205 AIB 1910 Mid 88J charge tl e <1 ’e in the hands of the third pervm If a 
(1910>2M.LZ 621 I Ir^roei money from hit banker ardagTevsin pay 
- — S 63— Vpplical il ty lo adminisiraiicis snder I *he creditcr banker out of hu fotere sa'ary or Ineomr 
S lOS .yr/PHEsIDgsCY TOlNt INSOLVENCY Acr the iransaaion itnnlya ir*erc cortra-t loasNcnantf 
Ss lOil AND too (1910J2&1LJ 970 the salary or inenme comes Into eaiilrnce and sLUl'e 

(Ringoon). 8 66— /•FaWWrnr cometximpl'teonlyafier tbetaIaryl>ecDmesd«eoTafter 

Payment tr d/Har ta tfturf il, aten tafrt, . t*** income axroei and not before Where an em- 

Whete a creditor prH<es his debtor for paymertt »ol 1 bortosrs money tpeeing to sepay U In memthly 
nlthaviewtodefraudinganjboly.butffomthearmety ln«*lfnents and anthori«es bis employer towlihl^Ha 
sthich often operates In a creditor i mind to get b»rh | !**'• **’• ****^ every tnoetb and lo pay It to hi« 

his dues •llhogi delay and threatens to eapo*e tls >» dircbi'ged, it can at I»^t 

finanaal position which siould retullln lots to the [ f J® ‘he fsisr 


debtor and the debtor to aecnie bit safety pays the 
crditor, his dominant motive bring the secuiing of his 


{ItiateeB),8f 60 iad67— ArharT/sw 

m/JarnUty /—The distinction l««een S S7%nd|, 

S SOU that the good faith srhieh Is In question end's) 

S 57 Is the R0i>1 faith of the creditor sih > re'eUes the j 
payment where ai under h 56 the good faith In qweetl sv 

is good faith of the d.ltor who makes the payment ‘ . i..„ i..-. ■rt.lVk 
/)..*/ry./)J^OlC«OHi 0»T» 'ibe 


it is earned There li no cosiletei svitcr 
ment or charge, and lbs cte'itoe csnncpi erforte lb' 
lrsn<aciloA as igams future salary ei aiaintt tbs O - 
aal Aatignee on the irtedrenry of Ike e— pI’T'* I«itif 
Iheemph^r g'ws (0 pay the crediie even afire 
intnltvticy of the emplryee andtSe ertt' 'er eho ktt 
paid value se'eivts it hog* notice of ths ieso. 
vs^ftcy the ORcial A*signee cinnoi lernwr hack from 
tbs csei' toe the paymenti rrwiwd ly kim alts* 
thelntolveery Under h tO of the rin»*e«ry Toera 
trsolvency Ati cntv so nsch of Ih* salary ai f • nt 'erw* 
to t* paid by Ih* Coen ondrr h (0 (J) 1 1 tkt <J J la 
As Igivee trnis In him and tly* baUnee is US a’lwVv , 


ClaC ASSiCNU: 1919 Bl&c L.C. 866 

189la653-lSait46wAXR 1910 SisC 169 
— — B 67— litfrden of pionf— Off»fal A»»gr«ee 
eitahlithing that l>antacii<ei (onk place afirr Into-veeiey 


I any adisi ag* i 


the tfl ■ 


of i>« dr’ror trwdirri. <*«e an a.lira>‘ 
ma Is •» ter *> U}(i' t^'S ml of the lala y it aim Ji til 
St Ibe c 'pvat of It e lewd ret an 1 estw 1* tl« «* 4s r ' 
ty iLt inajlirvii ths O'' iil Aw {n*s c, 


— llraihit II look \ lacs lelors adjud cxlmn and •■•‘•os* ' 7,\ Vr*— *•! 

notice of prteentaiton of psllilnn— Ones ^rv 19)> l» g , 1 ■ 

''-I 9<3 OrriCiAL AviCNfr. Kseae-Hi i *mia* i* j“ i ’ i . l 


i>»»nai At . N»r 
ru sir's Co > m a i aiivi 
1913 iir 


I mtf af tiud, -m 


\ ol Is*. t»— ft vei* si i«l A*» "mr* 

',C*4ICJI Mat.vt,11NL /mtumaair.,* 
inrmey ly sa lf« 1 C. A36 - I * tfc e*! A J & 1913 R 
■ ■ J II* ! •■ 






griSr Ifd—Paymait, i 
maderS V 

S S7 leutnta ths pa|ni .... 

Inadirni to a oedii e tirfois adradirsil m fvorUhJ sit j »■■ — d TEapyas^t 8 76— '>«rp *» — V*a* r 
CTTNittW had iw sale any inailnmcy jsso.a* t t J"'! /■ >*< a»«r -» 

Thertl vrv the psymml «Vw» ins airmart lo aa ars tdeC SIC1C*9S“!2SK n 

inur^tenry as cvjnirn }katrd t V p 9 W iiietc li M tiesr A t A lf08a>sy 77 

that ll>s cm* ini evnudeted that liiS *l ih »•» ——8 H —Is-r If tv* A a y mrr— #• 

paid to idni as> lla ova mrawy abiktrs.mred t him r ,t •* 

ly I irtus cd the deed d aas-rnri'cvt eith t*w fVrlsii* C'ewa.i s^ ng S-Ja/ 
had prsvhvsaly ettvatnj in t U taicai PsaritvS t"» *a» lv»A'«sE*im /— ' I 
Ital tin «ve>liiw a as a tir| la ImO Ulik la im* ving lr^«w-y Am vayrrm** W aVv •* ».**.»* s*M* 
that r» 5 »nr»t litun iVr t IXsiaw laUonbi • ry^-^ ,4 fwvsi* « »v I juvr 

N N7 and the pavnMXt Aw* iNd aawiaat lo sa ms cd an ag*nna «» t* '»* r# a s «»* «hr t*n a* s 

*.d.cm> arNter.NoO) (Amh-r C •*»*<sls».n n .pr,}«->. a. •* tvj.m. 

/ ' S<> owoe r t>r liClaL Aar.C'll. «Wt»n a^, ,«•*«'*.. .ma *>•«.• a • ~V ^ 

IMSCacg-UR. 3«-ir»XC 1*'- -eV't n v- *-• . m •« 

ISEILIS AlA IhiOCUC let «*avt la a Pr..**!' S.a.*.. A 

■ ' " XUngoesl 6 O-m uinw— jr *»a .a acemr**. maW la *at»* •‘‘■t laa * a. ■ y * 

at tv* I ,a K* anOw Nk ’• t t>ir . «*•* N» • s li.a./.*i1 S*.in if-'. i-ajvc 

^ '«• l>a^lU*tiUt a aav. aSnav..t.* •*(<«>•«< . 1 * «- >. 




I ww • FW* S«n- 


,**ra -n/ a, eanaf -» 

—} neaar** .aegt a 


11* a »_a»w,ieiyt. I 

»«e tfc* jv-iUwr-*. » 


- 
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FBES7 TOWKSIKSOL ACT (1909), 8 106 


I PBIKCIPAL AKD AGENT. 

I 16 — S(»pe — Cffrvttliff! stmlen'f- 


«ould have fetched a better price and miebt have bene | 

£ted him in the tong ran Bat he^ill have a legal I 
. , f.i._ >•>,._ I 16of the Press and Registration of Books Act 

* ' ■ . • does not provide for conviaion and sentence 

• y) 


make an application to the Coart under S S6 of the Act 
depends in each case upon the circamstances of that par* 
ticniar case, and if a flagrant case occurs b; which the 
insolvent may be aggrieved, be will have a right to make 
the application No rales are prescribed as to the exact 
manner in which a tale in insoUcncy Is to be conclnaed 
but the Official Assignee mast Conduct the sale fairly and 
reasonably The Court will set aside a "ate of this kind 
(f it IS proved that there has been fraud on the part of 
I ntc ... 1,1 ijjg which 

il mhtakeonthe 
rg iDtrt^tkirt 
' ■ • . n iAMtfADo SREE 

440 WN 665 

■ ■ S 103 (1) (,9,)—Ordtr for oJiHinitiralicn of am 

iMotvont is’aU tn a tummary inatitur—Failurt to 
oitain Itavf of Court to apftal — ApPta! tf<am it enter 
tamed 

UnderS 106 (l)(<i) of the Presidency Towns Insol 
vency Act it is quite clear that where an in«ohent’s 
estate bas been ordered to be administered in a «uinmar7 
manner, so appeal lies from any order of the Coon 
except ^ leave of Court and so where no leave is 


■ “Sfl 108 aod 109— o*r^ eiTtet of— Attack 
meat af tttaU of dutaud dtitenn exterdion — Suite 
fnfnt order for adminiAraticn under S Vi%-“Eife<t of 
on attaeiatenf— Preferential rigit 

Tbeceisno difference between the administration of 
the estate of an insolvent who is alive and the adminis 
tration of the estate of a person who dies insolvent but I 
was not adjudicated before biS death The administra I 
tiOD in insolvency of a deceased debtor’e estate onder | 
S, 106 of the Presidency Towns Insolvency Act most, 
necessanly mean that the uncharged assets of tbe estate j 
are to be utilised for the general ' ' * 

as a mere attachment creates, ni 
creditor agamit (he astate h la nr 
any other ordinary creditor If ■ • • 

little virtne in the provisions of * 

4 ct ' 

Whether S 53 of the Act appi 
admmistiation in insolvency of a deceasei 
estate {,Leach C J and HorutU, J") • 

OFPinAX* ASSIGNEE OF MADRAS j 

1910MWN IS 5 I-- 62 I 1 W 594= 
(1940)2M1.J 9TO I 

PBBSS AND EEC ■ ■ - • 

(XXV or 1867), ! . ■ 

Smglt rktet of p • 

topic— ‘If book or Pa 
A document consi 
.called a pamphlet 

Act does not contemplate a single sheet ot paper 11 
which 3 Writer publishes an article relating^ to^somi 

current topic should be regarded a. * ' ^ 

oopy Is required to be delivered t ■ * 

under the Act (,Chalterii, "• ' 

MAHANTit Emperor ' ' • 

1940 PWN 601 : f. : . 


rnn ■ ■ • ■ 

ACT.Ss 182 AND 238 

■' — ' Accounts— liability to render— Ifeirs of agent, 

.f<-/W39DiR Col 9W BADRI NATH UPadHVA r 
Kesuu Kumar 1910 P.WJI 26= 

21P*t.L.T m = A.IE. 1940 Pat 114 
—Account — Suit by principal for — Amounts due to 
agent by way of commission on separate and iudepeodent 
contract of agency— Light of agent to credit for same, 
when suit ibereon is barred by tune. See 1939 Dig, 
Col 935 Vasanta Kao Ananda RaO v Gopai, 
Rao Sethu Rad IS 8I.0 626=‘1SBM.41b^ 
A.I.E. 1940 Mad 299 

I Accounts— buit for— Cooks of account returned 

to prinapal — Prinapal when entitled to peeliBunaiy 
decree See 1939 Dig Col 985 BADRI Nath UFA 
dhya t Kesiio Kumar 1940 P.WJI 26= 

21 Pat 1.T 129=A.1.S 1940 Pat 114 
— Aoihoriiy of agent— Agent aniborised lo tell by 
public anctlon— power to sell by pnvate treaty by call 
Ingfor tenders— Corernmenf officer acting In excess w 
anibority In contravention of rules— Government— If 
bound— Holding out— ^Ratification See Mysore ROAD 
Traffic and Taxes act 16 MriX 3 
'■ 'Authority of agent— Proof Jre 1939 Ihg , Col. 
9^5 PuH;aB CO OPERATIVE BANK LTD,, LAHOR* 
p MAHOMED YUSAE 167 1 0 660-19B L 469. 
■■ ■ Burden of proof— Agent mixing Bp own money* 

with princtpars'*'*Agent nsmg prinapals name for 
beoami transaction ^ his own— Ones Soo 1939 Dig , 
Col 955 Vasanta Rao ananda Rao » Copal 
RaOSethu Rao 189 LC. 626-13 

A.1B 1940 MwL 299. 

■ —CmurrioH — Agent purtkaimg good* for prinef 
pat vntk own menrp and on kit oaut rttponnMttT^ 
Title to geode— If paitei to principal— Agmt pledging 
g^t—Loaiihly to principal for damagit for temverttem 
— Postnon of agent ns avis principal— If Hat of mn 

. goods himself advancing 

nor dS his pr)uf3/>a} and 
. r , ' . y liable, the property io 

. . o the principal antil the 

. Va. ,t,B nnr.hqse Is paid tt> 

. ■ ■ . II pass If 

. , , • ■ ■ purchased 

a V the prin 
dpal there can be no question ot conversion by him in 
respect of the goods title to which still remains vested m 
Mm and the principal cannot have any right to 


(chased by him oruiinis aixuuiu nas uu ii|,u lu uaim 
possession of the goods before paying the purcha'e' 
_ -a« 1 . .I,. «»iio. 3 I an fn. the nnnaid 
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TSmOlTAL AVOAOCKT 
<Wvr ->-Wfanber llsf •cmt In *Kh arnmitancct no 
he (fremrJ to h« n i«oi •met n« par* lhep«r 

mon <7 lor theerxit oa< of hli «vn ^k't and li 
tbrrtrorv wtlikd lo re plo £« lh» twxli r 
S*tin J\ VrscATASUPnatlAr SAr>AKAItAVaXA 
>IirKnn 19I0MW^ 187(S)«BX XaW C<I(S)- 
A.UI 19<0Mad4$9- XDlOllMLJ 4C5 

'■ •'—Pitt •’•lirrr4 if a[fnf m Aril// t! priari/^a.’— 

litUIttt *t •rtiti 

the apttit, «ho *ai Rian*(iPC a mil) lor and 
<M brhal/ ol (be pr*nnpat eriCBteiJ a promirioi)' note 
lor and on bebali n( (be principal In lb< ab'mreol 
eridenoe lo *bow that be bad authont/ tn incar drbti on 
liehalf of hU principal |be priidpal n nd baUr (Afr* 
LjucHAjEf r ‘iri'i DaSA. 

1S8X.0 l£0>121l.lL.SS9-AXn 1910 ClDC 07 
.. .. .1 ■ i iOatier and I abiUKetol ajeoi— A*«it «heo lialie 
to pa; intneiL d'/rl919Dc Col 9^ Ti/TA KaU 
r ZaUU MNcn 187 IC 077-12BM.M1- 

AJ^ 1910 ad C9 
^Kacheba arhtija and laLlia aihtija— lAatmciloo 
brtimm pna tionrof ArrCoSTKafT ACT S iO— Ap 

pucaeiurv 19I0ALJ 49 


monrEMT tvkd bules. n. i7. 

■ ' " '8 S (1>— A’r-rw/ra/ fumi metiff^nVuit alra^i4 
tu 

Voder S 3 of ibe TroTldeni Fonda Act. (be prod 
dent /and mon<7 contlnoft (0 retain iu character Of a 
(O«(ti}>orr depoilt ooljr ao ioncoi U rematni (n (he 
handa of ib« provideni /and iraitee* Once ft b pal I 
oat. ft loaet (hit character and ma; be attached fn (he 
harida of the pari; to arbom h bat been paM (A/e 
/ifttr /) fURAMUio ravusy r Mrs FarSifiTii 
44 0 WJ/ $37 

8 

loemferthai S i (7)0/ the Prorldmi Foods Act raa; 
apptr. It mail beaboan Ibat onder Ibe roles of Ibe 
prorldeni /and the amoent atandirf to the Credit of the 
deceased lo the provident fsnd It pajabfe to the depen 
deni of the aobsetiber {Stn, J ) ilARAMDrO rANUSV 
a MAS F SUiTil 44 OWN 636 

■' S taJ af— 

Caiafiirt Ifittta llt/anJ fiyJa 

Voder H 4 of the i rorident bands Act, the r]gb s 
of nomineef nhicb fnclede the rij^btt cf the 
DOmtAcv'a lepresenialfrea. are eapretsly postponed 
lo (he sifMs 0 / dependenti Tbe aoioant ttandio^ to a 



«r/i«, it ft a matter of the application ol simple arltb 
DetiCal methorft to /acts mthln the knoaledceof both 
eattlet (A/enr#r, /] UaLKtSHaK & CO a RAM 
NaTA SaICMAL. 183 1.0 690-13B.L. 99- 

42Pi:.B 170>AIB 1940 Lah. 195 
' . ' Platt it attiKutinf 
In the absence 0 / a specific aKreem 
<}r fpedal cmenstances ahovint; a 
both the acooonCins and the payment 
iher a Facca Areila or a Commfssic 
made At theplacenbcrethe baimees ofacencyls (ran 
toed iSiMtanaralH, J'i jAWANMALsr IlAKAK* 
UAL. 1940 Mar LJl 63 (Clr ) 

— — ~’Rigbts and liabibiiet ol agent— Dili; to acrmnl 
—Agent reeorer/ng rostfo/ htigailon lor prlndpgl and 
spending Only part of same— Right to retain balance for 
himself See 1939 Dig, CoJ 086 VaSaKTA RaO 
Akawda Rao p coPAt Rao Smtu Rao 

1881.0 626-13EM.4UAIB 1940 Mad 299 


of A deceased In the prorldeot /and. Unfler ordinary ar 
cumtiancet tBCh nm voafd be paid to the person who 
bat taken OBtfetiers of administration to tbeeslateof 
•bedeceased Butwhere there Isa tnit pendingand 
’ • e!>tateof the 

• in the way of 

• 9 preserve the 

■ • 1 Ifbegetsa 

■ if does (SeiT, 

/) BakaMPEO FaNDEYo MRS F Sm(TH 

44 0 W 636 

■ -B 5{ty^t4pt/ieaii/it)r. • 

S S ( 1 ) of the Trorident Fonds Act has no applica- 
tion when there are no roJee ol the prorident land provi 
ding for payment to a nominee (Sen, y) BaRam- 

DEO PANUEY p Mrs f Smith 44 0 Wj? ese 

— — S B (1)— Decea«ed nominaling certain person 
for payment of Provident Fund amount— Poner to 
“ * ’ ■ ' ^9 Dg CoT 

■ I TIfr, fn/ie 

'• I 12 BC 829 

• • 'T.NoteX— 

• . ■ atte reeei 
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ppov ISSUE SOCIETIES ACT (1912), S 22. | PSOV. iRSOLV. ACT (1920), 8 6 

^ — If 

jvinctal Insolvency 
• . aif A party who 

‘ ■ Gifl Couftti nOf 

n Li another Wit 
•r suit cannot be 
tier S 4 Where 
■ rty to a prcct«Jing 

VI j c «i « I T> j . , .« ■ tbe repifsenia' 

*" * * ' *■ • < i-. insolvent, he 1* not entitl'd to 

* •• on by the Coart in an appliea* 

’ • • • \cf Ills temetfy is only to- 

* - ■ y to the pfoceedinK agaln'tthe 

. ‘ . , , , ft t{ he IS dusa«>5<iti with it 

shounthattheaccasedwereaTtareofihetruefacts A y) ARUKACllsi AM CHcTTiARp Om 

director wbosigns the balance sheet on the assurance | ciaL KECEIVSB, COtMBAIORE 1910MWN 619- 
giien by the raanagiitg director and the auditor withooi , AIB 1919 Slid 735 

knowj^geof the true facts cannot be held lobe pniJty — ^ — S 4— Scope— Suit on mortgage— In«oIvency 
IS are anare proceedings to set a«ide mortgage— Pendency ef^If 
*■**"■*'■ ^ ‘ ■'*. Civil Court todecid* 


under S 23 Bat auch of the signatories t 


I. I‘i 


• i. 


ffftUf AJ/MJttatitu e/ firm 

lUsatvtHl'-’fifffttr 9f tnaiagfr ft ttU 
pttlyfgr firm m C 

SXau of mtttfr etfaruntrt 

The disposing power exercisable by the manager of a 
Hindu joint family business is a power which be may 
exercise for his own benefit within the meaning of 
(jt) of the Provincial In«ol»eney Act and (heretore 
the iRsoIveney of a joint family firm and of ihe mana 
the manager a powers of <ii'po«a\ of she entire Jon i 
fiody properly including the shares of minor co 


of transferee for me^ne profits— Qoeslion as to— Jlans- 
diction of Court to inquire into Sn l938 Dig , CcH ; 
1172 KmANLALir DiNAJI 

I LB (IPiO) Nag 466 , 

■ S 4—Qutftifnt gflille^/unsdictirn /mol I 

ir«ry CoMr/ \ 

S 4 confers very wide powers on the Insolvency j 
Court to try all qoestions of title priority. 


J !1 

: • ! -(I940)IM.LA 647. 

. I ‘ ly {it/oiunt fot/rrJ tviil 

, irfolrent js loonfi to be 

a]>o fall along with It* 
{Ph/r,/) DAREABr 
XSOrC S27- 
I -MB 1940 Lah 124, 

I — . Sa 4(2) acdSS— ^rrr«<>j* m froetKJ$nt 
S P^Res Judicala 

OitUr-^fi decision of the In*ol»enc^ Court m a pro 


nww Kgfi-71CL.J 694“ 
1940 CaL 678. 
f adjudication m 
creditor to set 
9, R 13— Appli 
6 BB 667- 
iST \ C 794. 

3 ofi pvaeriee’ffitrrtd Py 

By virtae of the provisions of S 5(1) an Insolvency 
Court uodertbe rrovinCial Insolvency Act may exercts® 
all the powers which are conferred apon it as a Civil 
Court of t^iginai junsdiction unless such powers are 
contrary to the provisions of the Provinaat In'olveoey 


,--*.*eital when Juris j has no inuereru ix>w< 


> i.ii^sKA'I m 
o revuae an sntfti jul ihwIuifB 


— Ss 4 an466(S>— RealiMtion of assets In other 

people’s hands— Receiver’s remedy— Limitation .S«| 
1938 Dig, Ccl 1171 CODBOLKr KAhl BaI 

I LB (1910) Nag 295 { 
■ — — Ss 4 63aOd 66— Relative scope of— Power to] 
attack partition made more than two years prior It) I 
in'olveney Ste 1938 Die Col 1171 CODBOLP w 
NAm B aj ILE Nag 293 ; 

- 'S (W deetnffn afrlmt Ofifftttl 

Rfcit tr in Cnil Couri — Prefer remtd) — APfiii«Uo>* 


lUl snow AJi IMUMIKB 


< -isas. 81^ . 

• I i»MBaa»U8*. 

■ " - 8 6--"PrauJti!eni trmiufrr”—T*4t t* 

mint j 

The words ' with intent to defeat or 
tots 'or having a ' view to giv* pnfereoce (o a 
are mental acts and can only he detemlned |fo«alet|lW 
into the surrounding circumetanoee The tree tas9|^ 
apply in such cases is whether the allied ineelMUla 
a pm4tloa to pay hu debt, and whether thl 
wlw* has been transf^ed heart a«^ a 
the « hole jiroperty that the remaining ortha 
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PEOV. IKf OLV ACT (X?£3). 8 G. 


• . n :• I 

A : s : s*-: :‘7 

— •I S € (b>— iH'n'xrmrt — Tnni/fr tf 

i-lrrtrttn 

Tfc« itW-T r»i»e<l itK^ty Joe l*>» torpoJrr rj b«* o«n 
buiiw" tj DCMtp;iric a hm'«. >0 inlttitiOR c( 
deliytB « dtffiiisj; ib« ct*ditw» wt«fTOT«doo ka 
pan 

//#//, that ti* tnn* 4 "’»r»i «Jjd not iT tb« Iriit dfjrtw 

ciJBjEali tke Talo« of tb* defw'* aT«tti bat nrttiy 

trsftfforocd then partly iclo a eiore bqcid form and a 
»ab»e^ert lo** of the tnonej raivd roald eo< havetbe 
tttro*pecwre eSect of ctwwtiflS the iraniacixm into aa 
aa of iDfcltenc) «hra it **< sot aa act of iBsoittacT | 


PE07.1^*S0LV ACT 09^0). S. 16 
part In CDndecf cf b«mer»— Liability to be acf^sfica'ed 
faaofrrtitf in mpea of buicest iUbU — Art cfisrcl- 
**ticy of iBanaprr—If act of otbef e-ttobera » 

1939 Die.. Col. 990 CHl:^^A^A Otmnr Orn- 
Oal REcurcR, EELLA^r t&in m tc y ff?- 
AiB.l9101lai4.Sll, 

Iliads }(M0t fjKiIy firm can be ad^cdicatnl 
»iti coder lh« ProTiccial Injoltracj Art. (ZiiTt/, 
/jC- *•/ ir^rtem, /) CHANDtUAt, ALCUAL r* 
iTHARURDAS^eRAJ ZLB (19|0)Har S75» 
ISOta 203-lSB.8.62-AXE.le|0£ii:i 111 . 
'~’^—S. 9 —‘J}flt‘—C/*tMiirCifYrMmrKt sptsKttm- 
l//e|»e»n rttfec! 4 f Man tmUtt’eJ if A.n. 

I For the porpose of S. 9 ibe ‘debt’ esatt be 3 Z^jcj-ia: 
inlMo. Wbcm an eoplojTS ia a poit c&re li aCt^ed 
I to bare cmbtnVd eettaln atsocDt. th« cfain bj the 


A partitMD betacen the B«At»r« of a )9tnt lliade 
taiaJy «iih rtfereoc* 10 the fiAOt faoilr property can 
Dot ^CDondertd to be a transfer auh Intent to defeat 
or dtby the oeditart. a here the debt 10 ^eertion It bind* 
tnj ociiy on aoe« of the netnben and the otber* are 
aoc ball; Q. (l)of S 6of the rrorindal lo'oitmcy 
Act veoli arp^oeij to(bOMCa*ea sbrretbe transfer 
IS latent to defeat atl (he eediten as a «hole and bat 
noappIieiLon toaose wbereit only bat the c'Ttct of 
ptefemas some creditors to otbert. (A’adle A'rtAlee. 


I. S 6(8) »Ild(e >— ef frt4f~-Ptnt>*n 
If ere^tlrrm ttmuJ ff tri*tf<r if JtUfr~On4T^ 


AlAU ieoXG 6 S 3 -AiB.l 940 Lal.S 73 . 

S 9—Peiil,mftr4J>miiC4ftt^ef iwrt 

frrfnitfri /rrrv tnkftimg 

it allrzitA 

A petition tras filed anderS *, PronaaiJ Is^veney 
Art.forafjedrea’ittcasioMlrrafa^fst ff.rd8 Umllf 
£no> In beading and the Leafy of the petinca bow* 
eetr.tbetkD>esoftheprepn«taneoBStitat,BS the firm 
were pets. 

/////, that the petman ahceld sot L« di*ml«!«d (at 
tbit defen bet sboeld be allcwvd to L* aarnded bf 
I contclng llie beafiog sad lie prater It was nerely ■ 
case of uni ecbrg the trutdescnpiioe of lh«persot» 

I aooght to be adyid cated iosoitenCi by traaipcemg 
: naise of the firn. of whkh they were al'epd to b« 
fo 


*f (heielote, the peiitisn snoolu 

A sale of a per*oa's property for arrears of rent ender against the persons who are 
toe Kadras Estates Land Art c^ierates as an act of ibsoI- the firm. (Fri Cit’t-i and " 
reocjoiiderS. 6 (Aof the Pnmncial Insolrency Act. XTALw. BASAjrr RAM MKH» 

A decree for rod is a decree for the payment of eaooey 

nocwiibtcaBdins that the rent is charjed 00 the bolding — — S \ 9 —C'dtr t/ 
of the ryot (}Vadmrik, J) Venkatisa M'JDALI ai^r^ 
p DESAPPA MlTDALI. — * - •V I*"* 

■ ! I ' SpJ ■ .r c 

— — Ss. 6, EipL and?— Hind i . . ■ 

cess— Debts by manager — Other le • *.1 » . • . 
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PEOV. 1N80LV. ACT (1020), S 35 


I PBOV. 32JSOLV. ACT (1020), a 43 


■ Ss. 35 and 37— Order of ar 

be observed. See 1939 Dig , Co 
BHARIRATH PeRSHAD P Kanhai 
186X0, 616=12EN 231 = 

3 37~Direc(ifin la diitrihh 
ment—L4eahti. 

S. 37 of the Provincial Iiisotvc(ii.y Act does not 
aQow an Insolvency Court on annulling an Insolvency 
to proceed to distribale the assets of the insolvent 
among any of his creditors . 

Court is either to return the • 
on condition that he furnish 
U available to the creditors < • 

Court may direct the proper! 
vertovest in a certain f 
Yorke,/.'' 


refunded to the Official Beceiver and to direct the latter 
not as the Offiaal Receiver but as a person appointed Ly 
iheCiMit under S 37, to dlridelhe amouni rateablj 
' ' ■ ■ n the Insolvency 

■ anj Patantah 

• Chettiar f 


■ • ■>189X0,673= 

• ■ 167= 

■ ■ 1 MX J, 22S 

'' > 8 . iX~OrJir ef difkarge — Reeener if ean le 

etfPaenttd after. 

An order of discharge in the insolvency proceedirgs 


! r 


‘ t 


annulmeu • 

The oroei ui uiscusige, is i 


L eiluivaient lo annul 


1 41 (2)(c3—Consirneiioi>— Order nf diai-haree 


erf i • (.war, v. n , 

There is no basis for the view that when the Court 


correcteo, unuer sn Ar v, r, v.ou« » '*>* “*«*»^ '**» I 


42— Application for di«cbarge by losotient 
. r\ j , V j agreement between 
to suspend insolvent 
' il 999. LAr>HA Ram 
187 1 0 424= 
aiij.456»‘42FXB 92 
. ■ «ets'*— If includes future 

. >9. Fleming ». Official 

18510, 651 = 
12 BL SOI. 


iransactioos — Court if can 
J938 Dig , Col. 1182 



a wide discretion me annulment ol me ^jouication I 
does not mean that the debtor who is adjuOicaled U | 
necessarily to be placed m possession ol the property 


■ 'Oa 4b aiKl to—^eepe and effect— Ad/udicatian 
—Stat iy legal repreientative ef intelient pending in 
I tafveneySuitefueiie annulment of ad/udieatien-— Effect 


flWIf • 



INDfAN Decisions ■ 


rrov iKfotv act (I?»\ s c 

Jt 1 rtf i»T« t tin ll« t «-/ *«» »l 

*n(r lx» T^«ff»n ir> !t t'tlf fl tttrrr 

u • ho rim> f< an •( ''r-l ( / 4t/ .i<L ««/ 

^ /y ) \irnst»jiM r *>AtAU'»rUA 

' HTt 'ftC €(i-7IiR.i23- 

AJjLinom i«7 
— — -S € (b ) — A r r •• *w Yrrt TrtiHt* *f 

ir^efTitf inx^A./ 

The ilaihr f'l ti* own 

hti r>rw n>r»lf>t c a S« InUMton ©t 

ra dr'e* rj ft •*> |t©trd<wt hit 

part 

/It 4 It. tU lran>a f >> t*i ^ r>-< ii ■>/« Iratt drenv 

0 txiCKb t‘» T» B» of l»» dr* —» ••'tl* tint mcftly 

ar»/»c«rf ihtm f iiijj «rto i rwa# Ji,.ia lotm an ] a 
•tbK^tr l i »• ( I i>4 rj Md <^l t (ir< h*«a tb^ 

<ttrop«ni>t «*rrt of rrwattt re (rtntanioti ln>o aa 
act o> itjcjifn.) « an I •■•rrtan act of ifi*otniK7 
*t ibttirt ahtn 11 t >r4 rl* < iK rirtt J) ClIaSAN 

^'ALr CoriMi Sattr A t& iei0lAb496 
- “S. ((b)— H4>t Aftvt/m mrm 

irri ,r mnt U,m4» Umit^ 

A ran tKe Ivtarm |tr n«n>^rt of a K^nt Hinda 
(amljaith nfrrt«'« lo ih« >«nl familr can 

^ til (a U a Iramfrt aifb intml to doftai 

Of dtU; ih« errJ ton ahm Iht dilx Jo qontioft it I4nd 
in^ Mlf on Bt4>« cf r>'ii<txf« and (be otbntaia 
BOtJu'V a (i»of s 6o( «b« Irofiftclallft’citency 
Act HoalJ ■■ply cnij loibotc cat«i vhtrccha trantfrr 
It intended lodvfeat • I ibt emfitort at a vboU andbu 
no app! ettjon to a exM abne it only bat the e'lfri of 
pteinnne tone cfcdi on n often {.K4dk4 htttkma 
yi lUanwAHijiLr Ciiiioitt t-tu 
IMIC 771-1211,0 «C2-15IOA.WE.fOO)CT« 


rcov 1N30LV ACT (1920), S IG 

part In otndaef ef bat nest— Uabilli; to be adjudicaled 
infdrrnti in rr'pcct of batmesa debts— A t of intol 
vnifpnf mana/rff— If aa of dher fnembcfi as weU 
^firl939l>ir Col WO ClicNhAVA C<nvDr Of/i 
aat rrceii kk. rcix.trr lofo M W N € 12 - 
AXB 1910 Mad Sll. 
— — S T—ZHaJu leint famtij Ant—LiahliSt ti/e 
a4im4if41tJ 

\ fliola Hnt l/f-ilT firm can be adjcdicated Inscf* 
«cl under the rrotindal InjoJrrncy Act (Amr. 
/C ami irtUcn, J) ClIAVDItlAL ALUIfAL r 
TfiARUKPAA '•OCHA/ I L B (1910) Ear 37fi - 
100 1 a 290- IS E8 G2-A IE lOlOSlsd 141 
■ ■ "8 Dtlf—Clattt hfCtttrmmtnt againsttn 
f/fftf *- rttfn! pf tmwt tPiifulfJ >r itm 

lor the purpose of S 9 the debt' must be a Ijquidat 
edauet U here an employee in a post office is alleged 
to hate embtrsed certain amoant, the dalcn by the 
Cumntnrfi! in rr*pect of ibis amount it In Ibe nature of 
enl(i«ldaled damaen The amount claimed therefore 
cannot be drtcnLed to be a debt iBAtJt, /) 
OOVERhOr CCNtRAL'IS COLfhCfL F CURANDITTA 
alAL. 100 10 eSS-AXB lOlOlAll 273 

— — -S adimJitaltPH af fttmt f/iitdu 

/amilffrm-'Aaattnf frrfrittert gitfn mitaJing 
aaJ Mfpf fthttaa—tlptrytJateHt af fttillan’^if ihau/J 
$4 at/^ta^ 

A petliioniraa filed en'*er S 9 Pronecial losolrency 
Act for stjudieailn^ aa Insolrent a joint (tinda family 
firm In the beading and the U>dy of tbe peiipon bow 
! em.lbe otmeaof tbepropneioracensUteuns lbe firm 
I sreregtsen. 

I //r/y, that tbe peti'iontheulJ not be dismiKed for 
I ibl* defect tet tbould be allenred to be amended by 


A I'ARster or Pantferi || InioSriert for the porpo^ Act It does not lay down any role of sobiUnilre law 
UfVe and Mtrtduk JJ\ DwaRKA PRASAO V Tbeqoestioa trhejier a josot Hinda family or Ibe 
Dharamnath IgfilO 368-CEB 316“ bosmeetcarTied on by it caa or cannot be adjidi^alrd 

SlFatXiT 160-J2EP 183— insolrent u net ■ qceetioo of mere procedure but hone 
A.I B- 1910 Pa* 111 olsutetantirelaw It is therefore not corered by I< J 

'S 6 (b)-rniention of debtor-inference from and that rule hare the e3ect of Impliedly prorW 

conseqotncet , ■ i " « . , 


Effetief « « . 

, A tale of a perton'a properly for arrears of rent endw »gai«-t the pe^s who are areged to be propne-cr,,^ 

'Jj*^”^;“E*>»tesLar»d^4>«*‘««",^®l I W*.f 

. A HOJa* 4M 

• ■ - 
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PEOV. INSOLV. AOT (1920), B 18 


diligence on his part (Din Mihomtd, j 
Singh V Gulabsingh AIB 19 

S 18 — Jnsolfency petition — Date 

Stt PF - • - — - e. 
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jPBOV INSOLV AOI (1020). S 28 ' 

■■ ’ ■ 28, can onljr refer to proctedin®? wWcfi are 

* ■ le time of adjudication or else iimnltaoe 

It cannot be invoked where the toit is 
-• Judication (Mya Bu end AteiUy.JJ) 


' Ivency of father — 


recetvti 
erder t 
deUef ■ 

B 5 

Mere pablication in the Official 
to be issued under S 19 of the 


■ 3g 20 sad 28 (2)->Hinda joint famiiy—Insol 
veney of father— Attachment of ion 1 shares by creditor 
—Sale of son's shares by Official Receiver— If 
rights of attaching crediioi— 'Appointment of 1 
receiver pi *'"* ^ 

Col 991. • e 


I Whether a claim for foture maintenance is a 

I debt provable In insolvency? (Bum, J) 


adiudieaiio , , * 

set aside on appeal— ERect— If 
receiver— Right to remunerati 
Big Col 1175 Lawman r 
PRaSAD I 

S 23— Applicability > 

S 488(3), Cr P Code — If Imprisonment in eiecutlon I 
of decree or Older for paymenr of money— Protection I 
order— Effect of Jr/ CR P CODE, SS 488(3) And 


•nlrpnf for Carmns 


— ■ —S 3 28 sad S9— J/vp/ owd y 

The opeiation of S 23 affects all Creditors [ocher than 
secured creditors, — 28(6)] shetherthey are judgmeni- 

creditois or not, or have proved their debt c ' 

The section clearly enacts that during the ■ • 

the Insolvency proceedings no creditor sbal • - 


tJ h4i-l2BB 2IS 


S 28 (2)— ef C«un-~i^ecetuty—^uit 
ngnutil tnlolient efltr preuntatim tf pttitien tut 
tefore datt ef ad/udicativH—'TAtreaftfr', eenstrutUen 
‘ » » c 'vN r o 7?of the Provm 

■ ■ y the doctrine of 

ords 'and there 

. of an order of 

b S (2) Hence 
, p uit or any other 

• creditor of the 

t after the pre 

. order of adjudi- 

• y //)V tun 

• . •• asgLB sac® 

I • ■ 940 Bang 234 

— -S 28 {2^Property— Insolvency of Hihd 
inager— Power to sell familj 
• • —If vests in Receiver J// 

■ Act SS 2 (d) AND 28 (2) 

I LB (1940) Ear S7£ 

• ■ — S 28 (2>— Scope— Insolvency of Hindu lather 
— Sons' share — Proceedings to attach or sell— Leave of 

• . , . T/ attachment or sale of 

• Official Receiver to 

■■ ... J939 p g coJ 

’ ■ ■ 'R o Sabaratnaji 

s ■ 10 169*12BM.620 

• . • Receiver— Oanersbip of 

» 985 kasi Rattan v 
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rsOV DfSOtV ACT(19M) 0 St 

TuKL n ^0 ilj: (loio) 40 - 

1S7 to. 839-12 B.Z.. 42 Sl 
——8 £S (2W ill "e ff f*tf(rtr m rntrt *r~ 
tn^ lai I tft I 

tniJrr <be poviioni «{ & TS vfctn aa order ot 
*djii c. icra u (te p'cner } of tbe i to teat voti 
n the Co n CFTift retmr • h e2«l fro*^ the date on 
«hkh the peaiion lor intolte-icr U rnjce M tttnJ J 

C) Stcii Ka; '‘■tall r I IR Oauiian Siiaii 
19910 lSS-13a.reih.Sl-ALll.l310Feih 39 
■ ■ ■ 8 £3 4)— C— * trm t fH xffi—l^txctutttm tt 

«/j ! M u^n katgei «■»■*«« — dtt k»r[t 
~S»it af iruxit.i <»» freftfly Itltmpmg U 

ttialt item itrang tf~ ilttf 

PUlat 2 Vat ad;3 >.^ rd invJrt'it ii I9l9and bad 
no* o^uned t i 1 '■arfr Ij 1929 vhen an mate 
beJont 

the dea ■ ■ ■ 

for a < , ,1 

IBttltBt ■ . . 

the e t ■ ■ 

rested 

was th , , 

vu oeit • 

no eredi on ca*“e turva d to prete t‘eir debt* or talc I 
«y i-epi betaeen V)l) aid 19?? nor d d the OFciiM 
Jteeew uke any ite*"! pnoMO 19J9 or Ueiaeea 1929 
and 1931 ‘ ' 

HiH that there vas 

the pluat 9 vat not a • 


record of pot n loo 

and that there «ai roihiHR tnihepolcy of (be inset 
tency law to lat^e t that t( was inietided (o benefit 
^raojen (yartiatkanar cnJ AiJur Aakman J/") 
Suium o iUsOAYYA 1910 JLWJT 19 

“ S 23 (Sy—Cf/any «f UnaKl^H 

ttit iH rttflvtr—pMniai Cd - — -r 

LanJt Ait S 18 
The rew rer or the ered loi 
Uy band* lor any parpose on 
the Ponjab Act V ol 1912 a* 
none ol the rights or interests 
Government can be attached t 
decree or order ol a Court or 
d ngs {Dm Makamtd j ) 

OFyjCIAL RECEIVER SaRCC 


S 29— Scope and appli 

INSOLVENCY Act SS 28 aN . OW 41.A «« 

jgjQ EangJi.B 611 
' “S ZZ—PrMfQfdtht—MaJigf 
The Act provides a formal method of proving a debt 
and this is the only method which can be applied In so 


rJlOV.lJtSOLV.ACt(l920) a 35. 

of (be company placed the pachuerh name epon the list 

of conliiUiiorics 

ttfld tbit the possibil ty of a call being made by the 
company when It was in existence open the uncalled 
balance of the share money doe open the tbarea was a 
contiogent liabil ty The debt ol Hs 500 ij^ tbe 
balance dae on the shares was provable In the iosol 
Tcncy and therefore tbe liab Iity therefor disappeared 
when tbe order of discharge was made {Yaung, CJ 
Dti y J In u MUsLlJI BANK OF 

INDIA (1910) Lab 458-190 XO SH- 

IS E.L. 137-42 PLE 764- 
AXE lOlOZ^ali SOI 
—S s 33 asd 31— Scope— Partnership between 
persons for limned period— Subsequent dissolution- 
withdrawal of one — Pfoirissory note partner to with 


the debt can be fairly esiimated or not tnd to male an 
order accordingly The High Court baa no Jurisdiction to 
decide whether the debt can be fairly estimated or not 


■ - S 8 31 aad 28 (7)— £0ect of Stt 2939 Dig 
Cot 99b KCWaL KRISHAN P SPECIAL OrriCiAL 
RECmCR.lUNMD XXE (1940? Lab. £0- 

42PL.&. 367 

»' S 31 (2)— Claim to future aaintenasce by 


S 35 — Scope — ExPartt order of adjudication 
passed on last Saturday being clearance day— Propriety 
of— Uabtiity to be set aside 1939 Dig., CoCs^ 
raU Daval Babu Lal V Larhu Sag 

«.i*r„Bt»io 270=12EP 427- 
AJS 1940 Pat 68 
• (karaeltr af—Adiudt 
dvtttey Aat he" earn 
adiudteaUaH 

• ■ ■ of insolvency has in 

, set aside the adjadi> 
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PBOV. INSOLV. ACT (1020), S 35 j PBOV. JOISOLV. ACT (1D20), S 43 

' ‘ ' • I refunded to the DSicial Receiver and to direct the latter 

_ ■ ' _ __ I not as the Odidal Receiver bat as a perion appointed Ly 

■ "! it !' ' |*l»*Court under S 37, to dividethe atnonnt rateably 

■■ ■ ' — ' * • ■ • ,n the insolvency 

«*»(/ Patamalt 
■ Chettiar V 


■ ' - '3 SiJ—Dtrtchan t» distriiiitt atuh after annui 

mtttl — Lteahtf. 

S. 37 of the Provincial InsolvEni.y Act does not 
allow an Insolvency Court on annulling an tnsolvetiLy 
to proceed to distribute the assets of the insdvent 


■ ■ "18DLO 573- 
13 14 M. 3CI/=bl 1* W. 2dl=iyi0 M.W N. 167® 
AIR 1910 Mad 37S»(10l0) 1 M.LJ.22d 
■ “S Order ef dit'harge—Reeeiver if ten le 
appointed after. 

An order of discharge in the insolvency proceedings 


Yerke, /. 


’'CN. tiHOSE t NK.KN.N.CHET 
110 Bass L.B. 392=189 IC. 421= 
SRB SB=Ain 1940 BaoE 156 


42— Order saspenduig discharge antil 
— Lceahtt See 1939 Dig Col. 997 

I 3 37 — Order cf dutharge^I/ i^uixatenl • • • 

annulment af adiudieatioH ; . m ! • 

Theorderof discharge. IS not equivalent to antiol I s 41 (2) tc)— Construction— Order of discharge 

• dues if in time, 

•• 'of. J'«1939 

.. ••If KASTUR 

. ■ . . • . . • I -12BB 246 

, • • • , 5 ’J , * large— Sn*peo 

. • . • . • • . ' ■ Matters to be 

* • ir discharge is 

—a ST^Rtvieta— Rower of Court to alter or 1939 Dig . Col. 999 SeetharaMAPPA f. 

medifyorder under teetion—fnierent potaerlo j 186 1 0 231-12SM.604 

f Jr the view that when the Court I Tmf . f 
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PBOV IKSOLV ACT (1PM). B ii. 

' S 4* UKc )— fUpMt 
tnud eit ctUttar frrtttilin/ iim frem tffMnmg 
in -fitey ftw M/aMAf «/ 

A itKtr[i mifiutl S ^2 

har ll im tr f' It hr 

del N . * < , , ‘ ri I * . , 


(raad ibe cteJiior fioii i 

Coart and oLt^iainj bu tbare ot the j 


PBOV IN80I.V AOX (1920), B. 53 

B 6t(l} Uld{iy-rAffUe.tii/ilf^Sti// Im ixitu 
tt 0 ii If artard nnJir Cl if trill ti iotiitiit AA^JJitrit 
JMprrt/ tnii hJ H fft/tmii fvrr H nur—j'rrfte 

^iitim if iil/t if boai fide furtixitr^ifidrai Ciiftia 

• a • fldal loMlvency Act 

■ 1 II cxecailon ol decrees 

. • I • ■ - »en»e, but ihoula be 

I bc a lo ■i>p jr lu laies lu eatxuiiuu Ifi fenerai incluoln^ a 
aalciacaccntlon olan aaaid b; tbe Ke^Utrar or Ibe 


1 ( 

'ti iQStipt and ipiiiltirf^it tenlrilM n 
fit diuM i/C S A t C 2^ Cidt 
The priTilcs^a ascl n£bis »bichare gieenlRS 46 of 
th* Provmoal (uolnnc; Act (which ii made applicable 
tocompafiies in liqaidatiOQ b; S 219, Companies An) 
are baaed npon equity and fair dealice It would b« 
eery harsh If tbe Ulhcul Receirer 
dator of a company could demand * * 

by a debtor and at the same time . e ^ a 
creditor, for an eqeal or a larger le * 

mast be cooteot *riih a dividend * 

diitiibotioo which can be made fro . • • 

K 6 C P Code, u io no way t* • * • « 

artiicg in tasolvency or I quidatton {Cintli /) 
bUhOARAVARAOAN V OmCfAL LIQUIDATOR, 

TNB SUBSiD/ARvCO 1930M Wj; 3231- 
AJB 1940 Mad 266 

S Cl~-Atgrlgat(e—’/e"orint initItfHtf — Kt 

mtd/ 

S 47 of tbe Fronncial losoWency Act provides for 
various steps which could be taken by a norigagee If 
instead of taking one or the other of these couites he 


u-a. auj 

■ — 8 61 (fiy—Afplicahliljr—ExtiulitH talt of 

iMiAtiiUi frep/rtr a/lei od/irdKatiiM— /nafl taiii" 
mtaningif 

b 51 (3) of the Provincial lotolvtncy Act applies 
evef< to ravM In which there have been auction eaVe and 


decree and order for sale— hubsequent insolvency of 
mortgagor— hale In execution— OtfiaaJ Receiver not 
brought on record— purchaser— If protected— 
Ti le ot execution purchaser ai against receiver and 
Vendee from him Sit i939 Dig , Lol 100] Axsx 
klALAI ChETTIAR W LaRSHUaKA CuErTUR 

189 LO S86-1SBU 274 

— 8 62— Judgment^ebtor adjudged insolvent after 

sale and before its con&rmation — bale conErmed before 
p s confirmation — Decree holder s 

Ste 1939 Dig, Col 1002 
t> hPECIAL OfHOAl. RE 

186 LO 688-12BL.405- 
AJ£ 1940 Lah S7 

Sj 63 and 64— 4A/r«rr if rtttivtr—Hif/it gf 

ertditir u apply undtr St 53 and 5^Ltatt^/n/tr» 


adiiitiiiH 

Where a petition for msolve cy w as presented on the 
8ih March 1934 and > as ordered to be entered in tbe 
Court register on the I3tb March 1934, when the Court 
also passed an order directing tbe Insolvent to farmsb 
sectinty for b s appearance 
fft/d that the peuuon was admitted on the I3th 
March 1934 if not earlier IBMt J) PUMAS 
National Bank. Ltd » Otficial riceiver, 
Karnal lesio 833-13BL 60-42PLB £9- 
AIS mo Lab 166. 


190IC 88S-1940NL.3 420«, 
AXB 1940 Has 8S3 

Sa 63 64 hSd 37— Annulment of adjudication 

— ^Proceedings under Ss 53 and 54 if can be started or 
oontisued thereafter Set 193S Dig .Col 1166 SCLE* 
UAHr LaXMAN LZsB (1940) Nag 204 

— — Bi 63 tod 64 — Applicability— Fraudulent Dans* 
fer or preference— Mortgage lo creditor executed under 
threat ot legal proceedmgs— If voidable 
preference. Stt 1939 D g.. Col 1002 
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toFs 

PEOV. INSOLV. AOT (i920). 8. 63 
CHE ■ ■ ^ ■ 


ahenalifnt, 

S. 53 of the Provincial Insolvency Act applies not 
only to volantary alienationi, bat aNo to transfers in 
tnstlum {AbJur Rahman, /.) llANUMAYAMMA V. 
OFFICIAL RECEIVER, GUNTUR. 

1910 M.W.N.259=AIE 1940 Mad 719 
— S 63 — Applicability — 'lortgage executed more 
than two years before insolvency Set C. P. CODE, 
S. 11 61 L W. 429 ■= (IDIO) 1 M I. J. 617 

- — -'■3. QZ— Challenge ef front fer unJer — Tramferee, 
if tan plead that petthoning erediler loat a hogut one— 
Plea lhal tnsolveney proeeedtngt etrt a nulUif,ifepea—- 
Pleas, tf Pertuient to enquiry, 

A transferee whose transfer is challenged by the 
receiver under S, S3 of the Provincial Insolvency Act is 
entitled to raise defences pertinent to the enquiry. 
It coald not be said that the plea that the sole creditor 
a - a .v-. av . Ivency 


under S 


Eelianc 
Cel 11 


agent- 
Onus. 
An i 


I PEOV. INBOLV. ACT (1920). S 61 

LL.E. (1910) 2 Cal. 189=71 OL.J. 432“ 
14 C W2f. 718- A IE. 1910 Cal. 417. 

* t — Scope— Transfer of eelony land — Reeei' 

• ■ ■ • sekallenge— Punjab C^onisation ef Goiern 

menl Lands Act, S, 18. 

S. 53 of the Provincial In«oIvency A« contemplates 
only soch property as is available to the creditors or the 
Ofiiaal Receiv er for the purposes of insolvency, and os 
a colony land governed by the Punjab Act V of 1912 is 
excluded front that cates'^'y> transfer by the Govern 
nent tenant could not be challenged by the Official 
Receiver. (Din Mahomed, /.) DOST MAHOMED r 
Official receiver, bAKCooiiA. 

42PJ.X. 141 

— 8a. 63 BDd 51 — Scope — Suie by vnte for 

momteHanee against husband claiming charge— 
Subsequent application by husband in inioliency— 
Decree in suit creating charge— Subsequent order of 
adjudiealion— Application by Official Rccener to avoid 
ehttrge— Decree— f f to be aniiulleJ— Principles. 

A suit for maintenance was filed by the appellant 
against her hnsband on 2S— 8“1932, praying for a 



Mahasimad alt t DiNESH CuANDKA Rov 1 dominant intention In the mind of the Insolvent most be 
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TEOV. IKBOLV. AOT (1920) B W 
{oand Id hare b««n aetaall; to prefer • crrtlitoe The 
fat that « prefeimce In farcer of ibe alfeBee-credStftr 
ineritaUy foTlorrt from (he act of ihelnsoWervt doer not 
warrant the Inference that the fnmlrent’* Inlention was 


Ihedebtor, nor were they person^ for who*e prefeTtneel 

any apecial rea*on exi'ted Ii waa foardthalat the! 

lime of the execetion of .1 

thoaght that the properly - « 

with the other debt* altk in <J ■ . ir : • 

proof that the dominant • * • 

debtor waa to prefer the two • • • • 

the prejudice of the other - . . « 

rucse^ted rather that thii waa . .■ 

the more pre<*5ng elaima op<? ■ • 

in|5 certain of the aaseia 


“S iramftr—Tkrtjt 

• r ^ f ” •• • • • ' 


OFFtCIAL RCCEIVER, SaRGOOHA I 

A J E 1910 L&b e 
■ “S*. B6 and 77— /’enre «f /mehater Caf't 

a ting tindtf S 77—Direclicit ft O/fittat Rttnitr ta 
takt fcttatttn and ttll pratettg—Pawr to tnjmre onto 
daunt if third partm after talt and dehtery to pur 


P&OV. IKBOLV AOT(1B20) B 68. 
poinled on adjud cation— Rerenal of order of adjudica 
taco on appeal before completion of realizations or 
distrlbatlon— Source of payment— Absence of direction 
In order of appointment— Effect— Remnreratlon of 
sf — Amount fixed by order or 
. . - «Y 1939 Dig. Col 1189 LaXMaN 

Prasad 

I.L.B (1910) Nag 161 

-a »uA ^■^Third party settingup Uflt tn 

ientulf— Procedure to ie i ellnctd— Meaning of exprtt 
uoH'hat net a preunt right to to remoiP in S 56(3) 


e .«• • the Act The 

. ■ > to remove' In 

' ■ resent right to 

• • . Civil Court * 

■ • . • ■ wer to enquire 

• , enquiry into 

• • ... ■ If the Insol 

vtney Contt takes upon it'tU the powertofaClvll Court 
t should proceed like a Civil Court with reference to 
leadings, umses ind evidence (,Stone,C/ tend Bose 
/) PANDUf WaMaN 100 10 465- 

ISBN 92-1040KXJ S8S- 
AIB 1940 Ktg 23S 
' — "’ S s 67 and io-^lfieiat Afetirer^Peonrto hnd 
eredilori — Proceeding iy eredHer to obtain personal 
detre* against intoltem ford it due under mortgage^ 
0/fteial Reetiver made party-^Dterte, tf lindt all 
ereditort—Pover of Ofieial Ptetiw to order deem 
holder to prove debt in iniolteney 

It cannot be said that the Official Receiver as such 
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PBOV. rNSOLV. ACT (1D20). 3 68. 

BavvaPjLLa.. 1940 Rang LE 263= 

190I.C.816=A1R 1940 Sang 186 
— — —S 68— Sale of insolvent's mortgagee mtetesi by 
Coart-— Registered instrnment—Necessity Jee T«ANS- 

jrtf> •nortnT-OTv C el r*»«w 


PSOV. INSOLV. ACT (1920), 3 78 . 

National Bank ltd t. Official Receiver. Kar- 
NAL. 18810. B33«.13BL 60-42PIB 29- 
A LB- 1940 Lab. 166. 

' 'S ’It—Dectnen under S.Si-'StccmJ apfat— 


18710 839-12 BL 496 

——3 66 {^)—Seopt—-fiiiidH imtehlmt’^AppInitUtu 
for payment of amount for ptetling danfhttt^s ntarnagt 
exptntn—Mainloituiiliiy 

There is no anthonty for holding that a Illndo 
insolvent has a right to claim out of his estate the ei« 
penses that he conieniplates Incurring for celebrating the 
marriageof his daughter Such a claim cannot bemade 
as a matter of right. The proper course for the insol 
vent IS to ash for an Increase In bis allowance for the 
period during which he contemplates celebrating the 
marriage of hia daughter (A'uirli /) appa 


— S 75 {l)~Detttion on punt of lumdtttion — 
if of order of adtnItcaUan made 

•e fhnt of appiol, 

■eRau.J—K Creditor vho Is aggrieved by the 
, . t Court on tbepoint of juris 

ippeal under S. 75 Cl) of the 
The fact that a final order 
■ made before the filing of the 
• that right, if^amn Jth and 


in 111 ordinary meaning Any person aggrieved byl ~ S 75 {2)^ Appeal— Cmpeitncy-^DitaUawanet 
reason of such a eiatement can appeal {Bote,J)\of plea of resjodieata wtk referenetto a tnJttor't 
VirHOBA BHANAjr P. ANN* BALIRAht appheatton to tet attde a irantfer 

1881 • 

— 8 # 61 

alleged debt > 

See 1919 Di 
Nath 


Ss 7‘ 

insolvent for 
ability by insolvent. 

An Insolvent has a right of appeal againtt a 


-S 78 {2')—Conttru'lion—lixelusion of time 
—Jfsrtf la— Conditions —“Rroted" — Meaning of 


hex that a creditor had realise 
lion sale after the admission o 
falls under S 4 of that Act 
decision Is, therefore, cf ’ ‘ 


61IiW.697- 
• A.1B 1940 Mad. 718- 
(1940)2M,IeJ. 17. 
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rKOV DfSOLV ACT (19TO) B 78 
——8 78, Pr0Tl»0— trer*^ *f 

Tte word prortvl occnrtiPf; In t>i« pro«l«otoS 7S 
pf tb« rro«lnci»l lnK>l«TnC7 \Cl 1$ o»rd TiPJ in hi 

ori E»ty »fn»e cnJpr Iht iiU ^ct 


tp'bn'cil ln«r4re^ m 
l\ 1 protlv' * d»bt i» 
ef It whi h erf pr 
tikfn The wc>ivl prc 
itb iiiU'fJ «Sfn * 
Iwi M TerrJ or lent 

/) K M 

Ditta. 


ind tbit (01 the purpc«« ol 


rnov ao a aot(18S7).8 ta 
kiSlIMKAi II^n.(10l0)Ku 184* 

ISSIO &U-13I1.8 SSI -A in. 1940 ElBd 105 

ti^Smtr^uf/rrfJ »>Wer— 


i '-S 79— C«|-ntt» tl jh Lcwit Knle* K V— Cifdi 
1 lerred «i h rwif of heaiini; of ipplcitjctr lot d » 

I • ' " ■ ■ ^aihofiotne 

■ • I order <ti« 

■ ■ ■ ■ — Appeil l( 


8 C3(l>— f/ fl/'r £>•«// f/ 

S—J '/ Cim^ Jit Jet 

here m qnnthn of title |» iRTolred nimefy vhetLer 
tbepUlMifl hk< any ialMUtln£ ilebt 10 the property so 
that he sbouli iIm be entitled to claim a share In the 
trees «bl h stood on that property, the 
_ ''mall Caa«e Coetl sboaM take action 

■ ■ J) IVrAXmjJ y) AsnvLAritr 

= ■ ■ . 18910.814*isa PesJt 8" 

-rroco • . AJJt 1910 resh 84 

asimst lf>«oltent f r d b* dae on-'er mofl£iee— Ofcdal 3 a—Fi»Jimt tf fa t—JattTftrmct^frKt^i 

I ecerrer male parly— no.ree ifUntj all frevl tors— I 

Poser of OBkul kwrer to order deeree.h(vdet to [ H h tore that In a case depend ng entirely on appre- 


• Dina 


traefS varfixe ye a— '» "tr drfutt* 



* . 1 • con* 

I ■ • i a i * ibe 

•• • , 

• ■ 

• SMr 


' !». a« so sah IS 
T — /?rt\no»— 
- Jrtficfiosi fo Aw 

■ ■ 

• • 23 of the Pro* 

■ • mean tt case 
• ■ ut fi corceroed 

■ ■ ouft on a preli 

• ftoa to hear the 

• • ■ 1 ion of the case 

• ■ « from which no 

tAUOND ToB.ecco 

- 

^fflxatum 

The terms oi the (<rQviso to S 17 (1) of tbe riorinoat 
Small Caase Coarts Act ate ntandatory snd tbe depart 
of the decretal amount or tl e farnUhlng of secorhy U a 
condition precedent to the entertaining of ao appilealm 

/re* /lavtrjri -re — /framUratttJ Junae a'I*‘-trlt 

A groand of exemption from limitation based on N S 
of tbs United Prorlncea Pooiponenenl of Eitcuilon of 
Decrees Act being one of Uw. eren Ihoogb It h not 
raised either in the trial Coait or In the gremnds of reel 
•Inn ifv, n"'** ^ P»t>Tlt»clal ‘'mall Caass Coarts 

■ ■ ' time dating tbe bearing 

■ io/jM //AM* /) RAJ 


• • 46S-19490 WIT 938* 

1940 OJk 

• a • • rmrr*— // tnJrr 

■■ »e«r»/r »/ 


5 of tfce ProTln 
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PBOV. S 0 , 0. AOT (1887),' S. 26 
C^use Courts Act has Wi<J«r powers of r**t’Iow than 
those gfven by S. Jl5. C. P. CodSi and doe*, frocn time 
to time, interfere in exerci«:e of iho<e powers on gtonnd-. 


PBOV. a 0 . C. AOT (1887), Sell. II. Art. 35. 
base been made by a private person In bis private capa* 
atjr could not affect the question Where the In‘pector* 
Generafof Prisons cancelled the acceptance cf the lendet 


tber 
or tl 


mat 

to ai 
ordi 
and 
NAt 


mg 

revU 

The powerofthe High Court under S 2S of the 
Provincial Small Caa«e Courts Act is very wide and 


I Ai.t—Junsdietiiin ef Smtll Cewre Cfiurf, 

I A suit tot art account contemplated by Art.^ 


31 of Scb. 
--il 





eeiitioner obtained an *x decree In a 

cause lult In the Coart of a Subordinate Judge * .ii,.,. uu v.a» »ii « ‘'-ti one lui “J 

respondent applied and had u «et aside onterms. | . . j r t the ContiasiAct, 

revision, the High Court set that 0 * * his employer for an 

manded the proceeding for disposal ’ ioaoand hence the 

The Coart of the Subordinate )u< • inse Court, 

before It was disposed of. and the • * . , r% 

therefore transferred by the District • • . • ‘ 

of the District Monsif, whr * . ‘ ‘ 

jurisdiction was limited and did not extend •®'hej 
amount Involved In the suit The Mnn«il di«iiiissedtDe j 


that there was 

non appearance On appeal the District Judge 
the decision. Against that a revision petition 
ferred to the ireh Court and it was contended 
appeal to the District Court was Incompetent 
son was a small cause euvt 

Ilildt that the District Munsif 
jurUdicilon was bmiied had jurisdi 
suit only on his original fide could • 
an original suit r The suit should 
as an oiiginal suit and the decree 
able {Paitniali 
IlaRtHARA AVVA 


H Art i\‘~AtPUtahltty-~Suit iy * 
ftr than pf prefits 
__ ither I 

. • U rot a suit tor 

. . . 3lofSch It of 

Act Will not apply 
« the profits were not wrongfully received by the 
j » »r ^-u.r - •» the pronl* 

his share of 


Scb n. 

tui/ taktn out ef the r«r.Mi<-rie» 


• • ■ ■ I NI.J.22 

therefore appeal 1 -Scb- H, Art 35— 

• ' t^dhMileamteut frtm f!ainti/rt land^Aementi^i 

■. «f theft or tretpatsSecend apP/al—C. P. Cede, O 

• •• • Whereall that the plaint alleges is that the defen- 

• . I dants, without permission and consent, occupied ano 

used plaintiff*! land and cut and removed some dhom 
leaves, and there iS no mention of theft or trespass, a 
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PEOV.S 0.0. ACT (1837), Sell n.Art 41. 

Uadof tbe plamtin itcoTernl b)r Art. 35 (11) o( Seb II 
of the rro»incjaJ SmalJ Can** Couria Act 


transferred to another before atT«rtlonmeftt of •»««* I 
tnent— Soil for contribution— Ji»Tl*diction of Small | 
Cause Court. ' " • . ' 1 % . , • 

mevt act. S' 

^seb II. ‘ ■ . ■ . . 

lent frfftrif- - • . , 

— Suit a^init n m 

Smalt Camie Cfu'l 

The plaint i&S and defendants «rre co-shaiers in joint 
property and were (omify Iiab'e for the Goveinraenl 
rerenu* thereof. Ihoogh their respectire iharee were 
divided. The plaintifft had paid their share* of the 
revenue but the defendants defaulted and the plaintSfl 
therefore aI<o paid the defendants’ share of the revenue 
to avert a revenue sale and sued the defendants for 
contnbu'lon. 

//{/</ that the suit was not cognlaable by the Court 
cf Small Causes «n view of Art 41 of S.b. It of the 
Provincial Small Cause Courts Act. {ytrmt.J) 
SaROOR FAT1«A V ShfIRU Md, SAFiuonis 

1940 P.WN 709. 
PCBMO DEMANDS EECOVERY ACTCHl OP 
1923) S 34 — ^eit lor eanniution ol certificate— 
Court fees. Sre COURT FEES AcT. Sc» 11. ART. 17 
Cl) 440WN256 

PDBLIO OAblBLINO ACT (III OF 1867) («s 
ameaded Id U P 1 S l—Sti// ef. 

Ittsnot all gaming of digits which constitotes the 
hoase, vessel, etc , In which the instroments of gaming 
are kept, a common gaming hou^e If the winning 
S-’«*'V ' '* other than 


, PDNJ. ALIEN, or LAND ACT (1900). B 3 
I the area !n which the customers esually stand should be 
I Indnder] fn the definjilon of ’common gaming boate' 
• ■■■ ' "'•■f'r, /) EMPERORr 

■ ■ . : 764'=1910NLJ.297. 

■ * ■ ■ ^L/iahty-^noundarut 

If the description in the search warrant h otherwise 
adequate (o identify the place without ambcullj. It Is 
* . • boundanes are not specified. (Crvtr, 

■ GoVISDPRASaD 

190 lO. 764-1910 N L J. 297 


Alienation of Land Act ( xm of 1900) 
CoioDiratlonof Oovemment Lands Act (V of 
1922; 

Court of Wards Act (II of 1903) 
conrts Act (VI of 1918) 

Custom (Power to Contest) Act (n of 1920), 
Dehton’ Protection Act (H of 1S36) 

District Snbordlnate Service Bnles 
£xcl>eAct (1 of 1914) 

Land Record Maosal. 

Lhnd Sevenne ActfXVn of 1687) 

Laws Act (IV oflB72) 

Municipal Act (HI of 1911) 

Pre emptlon Act (I of 1913) 

Eegnlatton of Acconnts Act (I of 1930) 

Relief of Indebtedness Act ( VU of 1934) 

Sikh Cnrudwaras Act (VlII of 1926). 
Snbordlsste Service 
Tenancy Act (ZVIef 1887) 

Village Pssebayat Act (lit of 1922). 
PUNJAB ALIENATION OP LAND ACT (ZlH 
or 1900) S 2 {Z)—Agneultural land-^Tttt—^Pr*' 
tumptton fr«m oriumstancit, 

Allihe facu and the circsmstaneee most betaken 

I. .1 . . ..Un.Wa. l.n<S •« .» t« nnt agtl* 

The 


appear, that the place was being used as a common | 
gaminghouse (AlltoP /) QaBUL StNCH v. EU | 
PEROi ! ■ T 


,.._j t. , — . I.... — •»-Tated for a very long 
ladi Within municipal 
land IS either a part of 
ilding sites would give 
• and had cea*ed to be 

iiui DaUp y/.) 

. • ■ 42PLE.499® 

alb 1940 Lab 438, 
» 2 {3}— Land tmtinumisly uieJ for Irui 


CmRV • ' ! ' '• ' ■ ■ ' ibnckSdn 

. EL 113- 

frimt ef panttail. “ ‘ ' . A loi.. 

tMiere a panstall Is very small and customers never j ■ -S S— Benami sale by an agricn 
actually enter it as there Is no room for them, but th^ I favour of an agiicoltanst— Real vendee, a nop 
atandta front of It, and cany on the bettingor gaming, irfst — R»|its of o«en«ibl« vendee— Sale, 

V. D. 1940-^ 
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PUNJ ALIEN or LAND ACT (1900), S 3 

u.n “ “WD'g. 

■ _ ■ ■ ■ : : ■ -iah 47 


—5 6 — Deputy 

Offi er Ste l939 Dlf , Lol 1012 Malawa Malit 
Punjab Provincial Govfrnmfnt 180 ic 332= 
12 R L 385 

”S 13— 7'ea«fa</i«n fji iliinctpUtn far ietufit of 
manty lendtr~~Sub:iguint iiantctUoHt—Vohditf 

a . r - L t t 

View 

■ ■ »b<e* 


—3 14— Benami saU bj an agr 
of an agricultutist— Real vendee a 
Possession of Utter vfben becomes 


Act would suggest that it was tb^ ezistinc rights of 
agricultunstt which were to be protected and not necn 
sarily rights which might <iibsequent]y accrue toibem i 
Any land wbi^ has come to an agriculturist or been I 
acquired by him, as distin-*t from any land which has I 
always been bis must therefore be subject to the same I 


and that even in bis hands it is 

of th'-m but no more Hence w • 

IS not a member of an agricuUur 
gaged his land to another person, who Is also a non 
agncultniist, by an equitable mortgage and later 
transfers ins ownership of that land to a person who 
IS a member of an agricultural tribe, the mortgagee' 
IS not denrired by this section of bis ordinary 
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PDNJ.COL OraoVT LANDS ACT (1912) S 80. 

Where the mortgagor is a statutory agncnllnnst 
who*elan(l cannot be fold under S I6 of the Land 
Alienation Act no decree for sale of the mortgaged land 
can no doubt, be made against him, bwtthesuit cannot 
* . he Court ran pa»s a 

• • ■ anng the«jmetobea 

• and making It payable 
• ault of which It will be 

XOtn Vakemtd,/') 
Raai PaRTAPp ShibLal. 18810 642 = 

ISRL S7=42PiE 110=ALE 1840 Lah 197 
— S Martgatt dtcree ngaintt mimbtr ef natt- 

fifd iribf—Soli tJt f^fcuiiaH—Permunbtlity 

The prohibition in S 16 of the Act is absol ite and 
land belonging to a member of a notihed tribe cannot he 
sold eien if a decree on the footing of a mortgage has 
been previously obtained against him {thidf J'\ 


• ler passed on an application 

• ‘ II Foil, air 1937 Lah 

Singh /) Md VuSaf 
• • • 19010 466 = 

. ‘ ;i-AZB 1940 Lah 336 
■ — o 4.1 A of remand 

Inacase under S 21>A where the Court consideii a 
remand necessary and desirable it }s competent to order 
(be same under S 21 A (5) (^Dahp S*ngh /) Md 
yusafalip d C hoshiarpur 
190LO 466-13BL^171-AXB 2940 Lah 336 

f"* ‘^''yeenment 

; • *. ' Ulottes when 

' LEHVAp 

. .• PLJS 358 

• , • rown paying 

•ach of sale 
e land Ste 

I PUNJAB colonizaUun of OovkknmFnt Lands 
I ACT. SS 24 AMD 15 dSPLB 629 

I ■■ —3 21— Applicability— Onginal tenancies and 
those ripening into occupancy tenancies See 1939 D g 
Col 1013 Lehka V Patuana 42 P L B 858 
. — — 8s 24 and 15 — Purchattr frenCronn paying 
entire pnee—Paiitian oe—Subtegiienl breach of tale 
eenditimt— Pettier of CedU tor to remme land 

If a purchaser from the Crown pays the entire pur 
chase price and fulfils the terms set forth in the state- 
ment of conditimis he becomes a full proprietor of the 
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eze-uting Court has to decide what property should be I 
sold to satisfy the decree In other words, the section | 
1 analogous to S 60 Civil Procedure Code wlichUys 
down that certain propnties shall not be liable to be 
attached an • 

< Blacitr 1 • s •• k • 

Kara ■ ■ • 1 • 


on—P 


OF THE PUNJAB PROVINCE O HaRBHALIVAN 

42PLB 629 

. ■ “8 SQ—tPidimi a gutrtng proprietary rights— If 

']^ieeomei ovner of that property— ‘Detolstlion of tuei 

* ■ ■ ■ ■ ds Act a 

■ . roprietary 

• out of the 

• • . • . • be owner 

• . . . . . • deKcnd 
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PUN/. COL. or aOVT. lands A 0T‘(1612) 
8 S8. 

axelf.acqalrvO pTopcrtjand not u ancestral cataie In 
*bUh the bat but a liIeLtcrnt ICiirtrn C) 
DtLUNr MOHAMMAD 19LahLT.ll. 

— S. 5S^Cc//fct^r ren/mtuf tanJ purtliaitJ tram 
CreiraSnif iy f<itriiat/r far drttaraltaii ait4 “ 
U»m—.funtJiCtim ft Ctvtl Cturt—Crrv^ Cranta A 
S. 36 of ibe Cblooiialion of Govefnmfnt Land* ■ 
iloei not bar^a toit by a perchaier of land fton) 


totheca«e. lAKiul XaiMtd /) C 
THE Punjab Province tp, Harbhac •■> 


4k P a«it oit* 

■ "' — S turtldietiM—Lmaltr—ytaaauM 

'■a ieereeJ ifyaitd funtJietiat—pra/er fira. flare 


I 


Ifibe Deputy Comtni«sion«r inform* Ihedaimant 
that bit claim bat b(>en admitted for a certaii 

••-r .1 • » 

. 1 • ■ • by 


been admitted for a certain amoant, 
certificate tinder S 3 l ( 2 ). ^Sieaifi ' • •• 

SiNGK p. SoatER NATO. 

12 B L. 5S4» A I B «v ■ 

— 3 32 — AMi/!ea:iaa of crilir—Aoardinf af\ 
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I tONJ. DEBTOBS’ PROTECTION ACT (MSS). 

I a, 12. 

I aon had no existence In the eye of law, that, there 
I (oie, the application mast be taken to be petidinf; from 
I the date of It* dismissal to the date on which it was 
, ultimately i;ran(ed and that this period shoald be 
for an appeal oodfr 
{Abdul Kathtd, J) 
189 1 0 636- 
■ IB 1940 Lth 109 

' — ‘3?EE TO CONTEST) 

• * e ■ * lit by insolrent's «on that 

been wiffed to him b) 


PDKJAB DEBTORS' PBOIBOTION ACT (II OP 
193 CI, S O—Afceilra/ tind attaeird before Act— If tan 



Under s V there ba* to be an express charge by 
otott^iee Sn ancestral land before It can told or 
otherwise di*po«ed of in execoiioo of a decree against a 
predecessor iii'inieiest Attachment in the lifetime of 
' the predeces'or m mie/est la notnSaeot, as aitaeb- 


interpretea >n lueii piaiu gikUiuia.>..k -w, 1. »... 

CiDemnc oart of S 9 does not make it a condition 




18610 lSg-12BL r" 
— — S 41 (8), Proviso— of apfltcat 
for ee'iiAeaee — Xemand by fftgk Court eit r/visie 
Ctru^eate granted after rtmand—Limtiation 
eteond opf’'\l~-'r' —• •- •’ 'ne,-i 

Where . . • , • . 

under S' ■ ■ ' ■ 

by the Di ■ ■ 

remanded ■ . ■ ■ .... 

of the aj . ■ • . - . , ■ 

granted by the District Judge after remand, 

HtU, that a* the High Coart ordered the teheitiog , 
of the application the pnor order dlsnissiog the appUca. I 


AJB 

— '--I I 5 12 — Sum giren as adrance 
“loan*— Entry a* to it* rectipt prosed 


f 


InTphe 

•ed In the 
"money- 
Any dls- 
of the 
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PDNJ. L&KD EEVEHUE ACT (18S7), S 44 


... 

I( . w , P 

OndsT R 11 of thf Pi-njib Snbordina e 

'^rvice RoW, af*»iPtnwt can be r>ade net only when 
any vacancy oxtirs bo* also when a Ta~ancy **« *boat 
to occur” An appomtnent may b* nai* inantmi'a 
tionofa vacancy onli If in the intetrel teiireen the 
appointment and tbe o*cntren-« of th* \acan*> there 
iis teen nochang* vn th» data or tVe groand* on whi h 
the densjon u to be ba«ed If during any «ach int'rval 
fans occur which were no* known to the appomiing 
aaihontybu* ■ , 

meot th*n fo * i ■ ■ i - 

not have be* , ■ . . . 

dM 10 cover . ■ ■ ,■ 

!<fr,FC)x: ^ ■ . ; : : 

PUNJAB \ ' » ■ ; I ■ ■ ■ N 

ila*«l 30ih • • • , 

re^aaiaat — Coll-nire re ponsibiHiy Sie 193'>Dig, 
Col ini6 DUMCHtsnr EMPEROR 

18810 53l-l2EL.42l«4lCrI*.J S41- 
AXR IdlOLilt 3A 
PUNJAB land record MANUAL. Chap 9. 
App r, Bara 3(19) (rl)-/'ee/a.e . wr/«,* 
itufjn tef kanpnf 

tttni if ttturrtm tt'h'f frimim3/—tia.hlUf O rf«r- 


quenctsof hisaction bythe plea that he d d antialW 
that whub It was not hit duty to do and as >t was not 
his duty h* sbceld not be punished (fTjrA***, FO 
SeBR RAIr EMPEROR 19LahiT 19 

PUNJAB LAND REVENUE ACT (SVH OF 
1637), S 1%—OrJfr tf Cf.lt • r Jttmujjn: ZailJar 
rrvrtfJ if Cc»ie”r/»**.r— .fVref V n’\.l tanJiJ.'r 
ayjiet' Cimntsti{^r''t frj r—Ifttmt tiKt 

If an order of the CoJ’ec*or disau««iD» a nildar 
reversed by the Commissioner the nocunee of the Col 
lector to «accerf the zaUdar di*ni«<ed by hin Is rot 
competent to appeal asainstth* order of the Cotami*- 
soner ((7jr« « FC) SULTAN SflvCH r NaR«INGH 
Das igLab-LT 17 

S. IS — Rtfusil tf Cimmt!si-mtrittrta‘€*xtra 

Ijmi rJan—1ff‘-ll, if hit — Ptrr^tf t> 

tec nuJer Jtttten 

The refusal of a Commissioner to accept aa applica 
1,1 , interpreted 

.1 I e • • of an ap- 

.• ■ • . • ■ This being 

e * ■ ■ • • Comr'is- 

* ■ . iscpento 

a Corami'sicner who may so des re to reconsider the 
ca** atany time i^Braynt FC) KhL^HI Dial r 
hMPEKOR l9LahL».T 7. 

— I. -Ss \^tSLd.X^—OrJir if Ctmtamfmr ten*rm 
ly finjinif CeweMilmfr— tattfr, if tin ftrmi 
iu.frrtfr tf 0*e*ir»js«er tt mnr ktt y»-r//vm.*r*j 
fT'ttlurt 

II anotderofaCommisswoer has been ccB£rta*d by 
'he llnanctal Commissioner, It is not open to the Utter 


- ' S 16 — V*> ‘»ii en frsteem g—Rnnm—ln’tr' 

ftrft t ij Fi"J^ lal C»*ej«im •wr 

It If tn.e that th* Land Revenue Ac* gires the nran- 
cial Commissioner powers of tension which are not 
coaSned by tbe P'01 1« ons of b S4 of the Teran'y Act 
Nevciiheless in d*nding whether a caSe in ren«ioa 
s*'oa!d be «“tettain«l 01 no* the p-wnp e of law cdti 
lying S 84 o* the Tenancy Act should not be di*-egard 
ed AAheie in a mota ion proceediog two Courts 


Coorts. (CerVr/./ C) AMIR ALt r AKITTAk \B 
BAR. ISLabi-T 2S 

- — S 16— V*/efi ^—Re^tjirn 

On revinoo tb* Fiaaaoal Commi© cret wiU tntesfere 
in a tnatterol tnu'aOcu] If three has been not only 
matenal ifregulintr but al«o ms'erial injastio* (Car^’^t 
FCy H-ARVAi! SlSCHP DtUP«INCB 

19 lAbJ>.T 46 

- -S l$—0rarr e/CAVA7*e»fA*s»ri*^ lam’ur/ar 

—/mttrf(rm.t IH 

• d Comaisronet Uaverv to toteriere in 

• • yj i CoU*cior as to the better of two esa 

• •• , imbardMi But he wiO lateife** t! there 

t nception both of fact and of peUcy 

, BUTA SISOH P SURlSaAR SiVOH 

IdLabJCiT 21 

i b lt>— Ahf U It aff’r—FetitnaffttnirJ/enKir 
4 Jt iwp'jv ef fttf dttfiiiteJ —Rifkl it fJe rt-tnfn 
tfjinrtf^tr efrrtn.tUfTt*nttfditfiijttHaniarJjr 
IfaCollector appoints a persco as lambardarin the 
place of cme who is dismissed he ^hoold <tate to the order 
of app«nt«ent that the appiointtrear »$ tempo-ury 
$nbj*« to th- rwult of any appeal or res ision proc^ings 
taken oa the order of dismissal Ills failure to do so 
does not howerer gire the person appointed as lirabardai 
nghl to £]• a revi'i-wi petiaon against the order of 
=ta emeat of the dismissed Umbardar (Jfrjye' F 
<r) iiake-ass Singh w Ujacarsinoh 

19LibX.T 8(1) 

3 20 (2)— Ex parte trjfr after ttr~icr tf 

— Ftrte tf — Fretk tercet ei rack rtay tf frt 

//•/»■ fv—/f ss-'fc '♦«ry 

U mr'inoos is l-giLy served under S 20(2) of the 
Land Revenue Act by aEaation of «nmmcns on the 
temse of a party and an ex y arfe order is passed against 
him. that Order remains la force until the whole proceed 
dirgs are oxhaus ei It is not n-cessary to s*rre him 
afie»h at each separate stag* of proceeding* 

FCl Balwant Devi - pARMODH Chanti 

39Z.SI1L.T 16 

S 44— ftnaeKt tmtereJ im rtnriMt rtf-rJi 

0s /r«aw*-«r-miW mnjrr flatittif—Pltt^’F *.Vyi«y 

flat At n trtjfaMr—CfrrfttKtti tf mfry — Presnnf- 

new 

It IS ■well ktvoww that when a yet soft ether than 
the real owner i* found to be In pcesesstoaof land be 
loagieiR to any person the rerence oE'ers frequ*n*Iy 
enter that person as a tenant at will of the owner If 
therefore the plaintiff biffisHf does riot alVs* that the 
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PUNJ.LAKDCEVEinn: ACT (1687) S 41 


I PtTNJ. MUNICIPAL ACT (1911), 8- 195 


' diulbtl 


I Juntitetian ef Cntt Ccurt 


DosTMAJiOSiEDr IlADia 

42P.L.E.759-AIB 1 
I iSs IIS ASd dnj. 

tf Ct-.ll Court 


Ibe CimI 
imittee hat 
y poweri. 


R£VK(UE ACT, Ss 428 | It 11 incomtrnt DF«a Mnnioi^ CommittM to 


matter »htcli Uwitbin Ibe jurisdiction o( the FederaJ 
Legislature alone and cannot there/ore virtne of j 


the committee has. therefore, no power to imp^e a tai 
on salt {Dm ^ahtm/J, /) DaUL,aT KaM r 
MUNlCIfAtCOMMITTfL, LAHORE. 

42 F LiSv. /OU 

S 62 (13>— £er-»/'f7 e/' ear—// tamtf luet- 

(12) of the Muniapal Act only Jays down that a 
c . „ . 1 rjx under the Act 

, ' . . . . . • jeen Im 

• e Act and 

' “ . ‘ . - ■ *bctl»er 

" ■ . , ■ • xmtJ» '' 


12B.L 483 

f 175— rf^^/rejfc/ify 

K,..r.v.»»— — . i..* -■ yonlyff 

■■ {DtH 
ia;jcot 

• 4. :* !.B £02 

/tmelilt»ft-~Pivtr of eomrttltte tf uttn 

\\ here the Muniapal Committee JeiHs out a portion 
of the public street and allows the lenxe to traiJd a cha- 
batra thereon the tile under the chabutti ceases to hr a 
portion of the public street and the Muniapal Co"!- it 
tee has no power to ivue notice uodie h. l75 for 
demolishug Ibe chabotra iPiiJt- y.) MCVinrAL 

Committee jAGADKxir Jon Peksjud. 

^ 190 1 0 631- 13 B L. 179-42**’ 

AXB 

- 3 . XQ^BnUme frfcllj 

OrJlr itmtiiUcn^W ira frtffr. 
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PUNJ MUNICIPAL ACT (1911), S 196-A jPUNJ PEE EMPTION ACT (1913), B. 16 
It U true that power is vested m the Muniapal Com 1 1019 ADMINISTRATOR, Lahore MUNiaPALITV i 
* I- «■ L I I”*!*' “ ; ,12RL S7e 


/) BISHAMBAR SaHAI O MUNICIPAL COilMITTEfc, 
Delhi 189 LC 161 = 13 E L 69=42 P LE 221= 
A IB 1940 Lab 186 
i-S 195 A.—CtnttttU aetut 
A notice under S 195 A of the Montcipal Act is not 
bad if It does not specify in detail how the sanction has 
been contravened There is nothing in the language of 
that section which requires the notice to <ia e any mora 
than that the sanction has been contravened (B/aeter, 
/) suRAiN Singh t- esiperor 

ILE (1940) Lab 237-42PLB 102 
■■■8 195 A — Dtlittrf ff nalue—Mtaning cf 
b 19S A of the Municipal Act says that the notice 
should be' delivered ’ to the onner, and not ibatit 
should be served" on him The words <ervice’ or 
‘ served are technical terms implying a dedntte process 
of the law and where those terms are used that process 
has to be carried out The words delivered to' do not 
appear to mean or to b> intended to mean the same as 
wved upon They are words of much wider mean 
me (B/acifr,/) SORAIN SINGH o EMPEROR. 

1L.R (1910) Lab 237-42 PLR 
S 195 tigrifd f«r' ExteuttvtOl 

—Bteulartty^PrejumfJian ^ ^ ^ j 


, 225—Ct'n>nillte 


’ says that the 

• • ■ • . • infined tosns 

• ■ ■ the Municipal 

< • • ^ . •solution Itself 

■ ■ operates, has 

af suspending 

• ■ "ahtnmad,J) 

“ ■ • iLlTV 

42PL£ 202 

S 25^~Rit^utteH ef Commillte etitd ufon— 
Suhtfqutnt tuiterttien— legality 

Under b 212 of the Punjab Municipal Act the Com* 
missioner or the Deputy Commissioner is authorised to 
suspend the execution of any resolution or order of a 
Committee and not the resolution or the order itself 
If once Such resolution or order has been acted upon, it 
cannot be suspended In other words the order of 
sn'p<*nsion should be made before the resolution or order 
IS execoted and not after (Av Afaheme!, /) 
MohomedShapi V SIALTOTMUNICIPALITT 

42FL.B E60=AIB 1940 Lab 451 
S 238- Period of 6uperses»ion— Limit for— Ad 
rainisirator's tenure of office See 1939 Dig , Col 1070 
Mahomed arif t administrator, Lahore 
Municipality ILE (1940) Lab 14 

■ 8 238 (2) (b)— Powers of administrator Se* 

1939 Dig. Col 1020 MaHOMED ARlFff ADMINIb 
TRATOK, LAHORE MUNICIPALITY. 

ILE (2940) Lab 14. 


KOT MUNICIPALITY 


)r cash and services— If 
See 1939 Dig , Col 
(1939) Lab 500 
No 2716 K dated 14tb 
<s» See 1939 Dig Lol 
lER KHaN 

lb 88=26610 460 
22 EL. 397 

Sale af muyarrtdart 


fthe 
■Clfic 
e oi 
Mir 


<lof 
ed to 
Mt^of 


( 1 ) 
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FUK^ rSG£MFX10KA0T(l91S), S 15 
' S 15 {c'i—OTCHtri «f iftitt— ■ 

Hindu family taiatf namn art met 
ftpert 

The \et) convUtQlion of a. }oint II 
tes that every member bat an eqaal r 
member* ard it I* immatenal nbe • 

recorded or not in the retenae paper 


jPUNJ SIKUOU&OWABASAOT(l{125).S 6 


AJii 1910 LAlt 310 
PUNJAB BEOUIATION OP ACCOUNTS ACT 
(I OP 1930) S 2 {_9'l—Dt/(nttien ef trade— ’Stffe 
The retlricthe definition of trade given in (be Kegn 
lation of Acooants Act can hate 
matters whicn do not faff «i(fiin (hr 
Act (7>1 Cland and Ahlul Aar 
Ram » Miak Uuar au 

ISBL 121> 

All 

PUNJAB EEBIEP OF INDEB 

(Vn OF 1931) 8 ^—Mortfigt by guart'an at mtnar 

mtk tantUen af Court'— Rtdueuen af ir 


Act in respect of a transaction each as usafrucioary 
tnortgase vbich is not a ' debt” and makes a declaration 
that It has been discharged for all parposes and all 
occasions it clearly does so in excess of its jansdiction, 
and (he Civil Coait is not debarred from entertammp 


. I 


- Sg iX Order af Board under S 13 

Court 

order declaring a 
• Paniab Relief of 

of debts IS not 
ce With a notice 


Poniab Relief of Indebtedness Act the Coart has power I 
to reopen the transaction altboog 
created before the Usurious Loan 
{.Skimp, J) JIYA lALf UaBU ■ 

1891C 590 = 13 BL ' ' ■ 


I appiaaiimi beiore tbe 


■ —8 1-—Uiufruetuarymcrti . 

A usufiuctuary mor gage doe* nui tieaie a uem 1 
and a usafructuary mortgagor is not a debtor ’ witbin 
the meaning of S 7 of the Pan jab Relief of Indebtedness j 
Act The essence of a debt is tbc liability of the 


Lah 780 Appr {Tek Chand and Beckett, //) 

I Shanravdass r Ladiis Kasi Ganesh Dts. 

42PZ..B S9S = AJB 1910Lah 417. 

nrscvT nTTBP^ABAfl At'f^VTTT /\e> 
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tion b&s betn filed to content the claim made by the 
Gardnara in respect of the occupancy rights If 'och a 
notification u hssed, the Gurduara m«y le ab'e to <ne 
for possession under S 2S of the Act J) 

iKTlZAMla COUMITTEE GURDW 4RA R^ViAR Ma»J 
Jl Sahib- 'IaNI ram 18910 449 = 13 E I. 79*= 
42PI,E 180=A.IB IfliO Lab. 16* 

■ S ^—Petition u»dtr~DtJariitiett at ti Card 
teara't righii—If eatt be made 
It IS doabtfcl if any declaration as to the nghu of a 

/'j_. t-.j .. 


42P.LB 180=AIB 1840 Xab 161 

Ss 12 7, 10 and 14 (D — eftrtbu 

titl—Scofe «f —Claim under S T, 

The Sihli Gnrdviaras Tribmial«et up by 5.12bas 
authority to desde a petition under S 7 wh*o acoootcr- 
petibon under S 8 or S 10 has been Sled and forward- j 


•.•••* S': ■ .■•87), S 50-A. 

■ and not by proceedings 
■ • (yaung, C J. and Tek 

* • ■ Gurdwara Manage- 

• - • •• : IjE (1010) Lab 687= 

‘ • • : ■! : ■ 'AiE.1910Lab.250. 

* » ' \ct appears to be intend 

isl to apply only to claims nhicb could be made under 
certain «e<mons of the Act and for which the prescribed 
period of lir-itaiion has not yet exp red {Biide,/.) 
INTTZAStLA COMMITTEE GURDWARA RAMSaR MANJI 
SahIBp MaM Ram. 189 IC.419 = 13EL 79= 
42P.LE 180=ALE. 1910 Lab. 154. 

■ -S 99—/fdireciary 

S. 99 IS directory and rot inperatire, Its purpose 
being to ensure that all members of the Committee had 
notice of any meeting Therefore the fact (hat all the 


{yauaf. C J and Tek Chand, /.) CURDIT SINGH 
f GurdwaraManagemes't Committee 

190 1 C 625=A.L£ 1940 Lab. 286. 
PUNJAB SUBORDINATE SEEVICE See elta 
PUNJAB dtistrict Subordinate Service Rules. 

E /Ceieney bar—Pautngaf—Butr af director af 


— — S Z’^&.—ApplitahiltlT—Pigkteftair. / and an explanation sheufd af'o f« tafctn from him 

The only relief which can be given m a suit under IKiae, P C.) GHULAH MOHAMSIAD t>. EMPEROR. 

^ _ , •*. -v. „< I 19LahTi.T. 16 


Preeeedtngs unlerS. 23-W »« retpeit af that fifthly 
MalaiaxaaliUty 

Where a con promise d.’cree is passud bv a tnl • 
proceedings under S 10 the decree with regard 


- I on their merits when promotion becomes due 


enter 
enter 
notion 
0 either 


therefore Tenancy Act cannot be taken to mean “no tenant". 
IS by way Where, therefore, a notice of ejectment was \ “ued to a 
* based oa person under £ 45 of the Act and his suit to contest the 
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notice ■'43 »lw antuccessfol he J* preclnded by S 50 A v PaNCHAVat, Village SahSai. 


Sb 69 (S) and eO—M/ittuitfti iy //I >^39 Dij . Col 1077 Meghji IUrjee ft Co p 

tvid er tf rettruentri t« P***®**” „j 2 b jj 

aJttnUtfn I “ 

~ h the powers of a 

■ in Council or the 

, , , 1939 Dig Cot 

• Bengal Nagpur 

. . 241-12 BN 145 

• ■ ■. Us mads undsr— 

the widow hate a right to get such an alienation ft ti- Station master (Jtarging mreng ratei—Demand 

ed to be eoid and therefore not binding on them Inde reeamry af prtfer rate^Party fapng sf ean sue to 

perdentlj of the question of valid necessity and consi f/cmifT 

deration for the alienation on which the reversioners Thoogh a station master is an agent of the Rallnay. 
can usually challenge an alienation under custom 8 60 It ,s wnbm his authority to agree to carry 

4 • . « . • rees to a wrong rate. 

.... , I 23 of the Coaching 

. . • • . .t • • passengers that the 

I 1 • • right to correct any 

, . . • * • 7rrectly made and to 

the provisions of 03 92iuj'^ A t«i eta* pio..«v v i ,e^ver onoer inaige>> iruiii wuacever causes arising 
.. . . ^1. . « , 4, .-.V. I _ „ •’ eubse 

• * ' manded 

, . • • ger.tha 

. . ■ • forced 

1917, Overr {.JeiLAana, <»/. ' .> ■ ' 

LABH^INOHP llASSO •* . • 

42PLB 638-AIB . • > 

«i 77 nf"fhe Punlab Tenancy Act operates as a bar to Singi J) BhaCwati PRASAD p Q B & C T Rv» 
acmtsui SnW JhenVhe^^^^^^^ of landlord and' ILE (19lO^All 212-188 1 0 400- 

IS admtlU but ^ of thetrnu.e Udis 13BA 17-1940AVJB IHO) 108- 

poled iBiidt.J'i INTIZAMIA COMMITTrE CURD 1940 A L J 122- A 1910 All 235. 

WARA RamsaR Manji Sahib v Mani ka»« 

189 IC 4l9-13EI» 79-42 PDB 

AIE 1910 L 

S Zk^Grtund for re-isitn ■ ■ 

The Financial Commissioner wUI only act in 
when the conditions defined in S ll5 C P Coc 
been fulfilled 0 * ) when there has been wme f 
hiri dicttwi and also when there has wn 

tnarhetl. F C) CANESH DAS i 

KISHAN 19LallI»T 19 ^ iftfltgeiue tf may amrunt to 

q for rnisien—Miscimceptton af Misconduct is something opposed to accident or 

a o> u / negligence it is the intentional doing of something which 

A Court which acts under a complete misconception of J the doer knows to be wrong and w^ch he does r^kl^ly 
the facts of a case materially fails to esercise its jonsd c not ca.ing whaUhe ce«ult_^ may ^be _ '^be«,_«he fault 
tion and a revi . . • ■ 

{Garbeit.FC'i ■ 'a ' , 

Raj ■ • . . m 

-s 99— 

surt dieiion—Pro ^ ^ \ 

Where both the i'e*e ue * c w 

that ihev have authority to hear a case the proper coqrae ■■ . .3 77— Lim taiion— Starting point See 1939 

IS to make a reference to the High Court under S 99of D,g, Col 1028 MotilaL RACHUatR DaVaL a. 

the Punjab Tenancy Act (Garbeti /• C ) JacanHATH pombaV PORT TRUST Railway 1831C801- 
o Sher Jang ISIiablfcT 47 12EA 416. 

•pnrTJAB VILLAGE PANOnAYAT ACT (HI or S 77-Scope oI-Overchar^Meaning of. 

10221 B S') (21— Suit lodetermine whether reioloilon 5V» 1939 Dig Col J 028 *'fWHfl IflXjEEft 
if was Mr//-JurlsdetIon of Civil BENGAL NAGPUR RAILWAY OO LTD 

I939 Dig Col 1026 RACHC-IATH SaHAI 185 1 C 241- 

Y. D I94»— 59 ^ 
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EAILWAYS ACT (1890). S 17. 

S 77— Sectidn. mardaiofy — SoJice tn 
anticipation, if contemplated — Object of reqQitement ol 
noti-e 1939 Dig, Col 1023 MrghJI IIisjeE 
S. CO ^ BENGAL Nagpur Railwav co. Lrn 

18510 241=lgBN 145 

• S 80— Good* dattiaged in tran‘H — bnit against • 
two companies for damages — Proof required Sef lW9 ' 
Dig Col 1028 ^Bengal nalpur Railway Co. 
Lid V Bal^dux 18910 G6»13BO 55 
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BANBtBFEKALOODE, 8 391 
tradicted by another doctor examined In tie Sessions 
Coart Qjy«cnt,C J and Kuklu J") lAHAR 

SmcHt State 42PLE J & K 89 

-8 S02 — Offtnee under — Ainnce of mefitt — 
of 

In a case of murder absence or inadequac) of motive 
IS imoiaterul if there is cogent evidence establi'-hing 
that tbecriine in fact has been committed (,Atdul 
Qayoam C J ani H'jtir, J) MIROO KHiN v. 


cannot impose on a railway company an> liability to pa» 8 Z^l—Sentence—lVifdi deJih taused by 

a ta* when such lubihty I* not imposed by the taxing husband under pretoeeUon 

statute But m the absence of such a notification, the I If a husband '^u*ea the death of his wife under pro 
railway company will be relieved from paying a tax | vocation given to him by her abusing and kicking him 
which IS imposed by the taxing Statute (,/fenderson'oo.toi the bed when he goes to her for sexual inter 
and Abram //) CORPORATION OP CaI^UTTA u course, a sentence of death is not justified, but a 
bENOAL DooaRS Rah WAY Co Knience of life imprisonment woold be a suitable 

ILB (1940)lCal 686 = 440WN 648= Uentence {Abdul Qayeom.C /) Ibrahim r State 
A ZJt 1940 Cal 631 42 F L B J & E 155 

EANBIB PENAL CODE, Sa 149/352— Cewwr- 8 Zdi—Of^ence under^AUacb uuh danziront 

tien under'^Maintainabthly—Ailiofi nat taken tcainsi , tneopon on vital fart of body 

atsoilants ' If a person cau'es the death of another by attacking 

A conviction of the accused persons under S 149/352 . him with a dangerous weapon on a vital part of the 
of the Ranbit Penal Code is not maintainable, when no body, he must know that iheinjury which be le inflict 
action IS taken Against the actaal as<ailanis (,4i/»/ ing is likely to cause death and he is therefore, liable 
Qayoent C /} RamCMANDo STaTe to be convicted ender S 304 of the Ranbir Penal Code 

42PLE J &K 94 (Abdul Qtyoom C J and Kiektu /) All v STATE 
a onA Tif.— r << ' 42FLBJdE 147 


was likely to result from those injuries me case wouiu 

fall under S 304 and not under S 325 of the Ranbir 
Penal Code (Abdul Qtyoom, C J and Kiehlu J) 
Rustam Mir v etate 42 P L R J 6; E 288 
, ■ — .g 3Di, Part J—CenvieiiM under — Aecnted 

that the accused 
impulse in the 
}nvicied under 


In a case of murder it is for 
the existence of grave and sudd 
burden does not lie on the prose 
it It is for the accused to expl 
which the injury had been c 
(Abdul Qjyeem, C J and tnri 
r STATE 

■ q zyh~ExamiHation ' 
Court — Meettiity for — Doctor's 
line Maptlrafe not satisfactory 
Where the evidence of the doctor 


before the commit \ (Abdul QaiOom,C / and Ktehlu /) MST JANI v 
, », . 42PLE J.&K 247. 

• * ; ■■ 11 Conviction under— When 


■ . I ■ ed may not have intended 

■ • • ■ . ■■ ■ • to have known that the 

■ .1 ■ 1 ■ ■ . ■ ing on him werelkdyto 

I u II .^le, (...essaiy, if lueeviuence ol Um uu(.iuc is um unse iiisuediii, uc is ndu lO conviction under S 391, 
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HANBIB PENAL CODE B 331. 


I B£OOBD<Or>BiaHTS 


lue ei^ui 4LIUII MiiALueu lu o j j, 

Code, ckaily proTidn that Ss 3)4 and 
to the <ame pro?i«>s as Lxcep I of S 30( 
therefore, no application irhere provocaii 
anything done in obedience to the lane 
«erTant inthe laofot exercise of the powers ofsneh 
public servant (AiJul Qaftcm, C J anA H’aur J) 
STATES’ ROSHANLAL 42P.LB J & E 202 

■ 3 Zift—ImgrtJttnl tf efftnet 
The essential ingiedientof the offence under S 33S 
of the Ranbir Penal Code is the eiistence of grave and 
sudden provocation {AUul C, J) QaHIK 

Wank State. 42 PLB J & E 162 

S8 S6SaQl376 — Can unJtr—CeHstm vf gtrl 
tf 13 iiart~FJft<t ef 

In a case under S$ 363 and 376 of the Ranbir Penal 


' ' S 863— Ceirwa/ ef mmtr gtrl—lft 
In the case of an offence of kidnapping 
frora lawful guardianship the question of 
oil her part does not arise as a ninot’s cor * 


ckargld undtr 

A sroman who IS said to have been enticed away by 
another person cannot be charged under S 493 of 
Kanbir Penal Code and can only be charged for abet- 
ment nnder S< 493/109 {AMut Qayc9m,C J) MST. 
DARKATRlDIr MONAStSIAD Dim 
' 42PLB J ftE 82 

BANQOON INSOLVENCY ACT {INCLUDED IN 
PRLSIOENCY TOWNS INSOLVENCY ACT ] 

I BECBIVEB 

StfalttiX) C P COIE O 40 

“ TlGtS -RECEIVER 

• lut—luatt ta defend mantf 

• ipplteattan iy rttettir—Prae 

' te eredtter—lf tueeetary—Opf 

• • • i> ebtam 

• ’ iDit ap- 

• • ■ money 

■ • lecessary 


' '■er detention Indian and English practice the original as well as the 
offence will reneaedapplications will normally be made to the Judge 
I Code and wbo has control of and is familiar with the administra 
fX PURAS tiooof ibee<tate The Judge may on such applicationt 
' & K 318 require the receiver to place before him an opinioQ of 
f under counsel In any matter of complexity In respect of the 
{4 ye in—lf material of and incidental to obtaining such opinion, the 

, c •••(e /tt e V t. receiver will be indemni6ed out of the estate {Ameer 

under Ah /I SyED ABBAS ALI r ABIO JFHaN BEGUM 
efen-e ILB (19I0>2Cal 208 

that •Prwen af—Deahngvnth prof rty—Santum cf 

lARAK Court— fifeeet ity~Traniaetien TsitAmt teate— Validity 
SHaHp SlAiK 4., a. a* ii, - w a*. 185 —Rig» to ehaUtnge 

S ZlQ-OPenet undtr-Proof-Detaym report _ Per /-Atwim cannot^ effecurely deal 


flicted and a ropy of ihe judgment has to be submitted 
forthwith to the High Court (t'dul QatoomC J} 
GHAZANo State. 42PiE J SK 178 

— S i\\—Poiuiiion of aeeuied— Stolen property 
recovered from compound of kn kouie 

W here stolen properly Is recovered at the Instance of 

the accused from the compound of bis own house, he 
must be considered to have been In possession of it. 


■■ ■ • not challenge it 

a • ' 'ouri 4 Sanction. 

• • ■ Pbasad Singh 

a a • • nDOv 

’ : . 1940 Pat 618 

• • • • • ■ ■ ■ and his functions 

« • ••• - a bertt, C J and 

-'AN CHITTyAR 

1 « ^ \.i viLkaL .usM t iaR 

189I.C 177“1SB.B. 23= A.LE. 1910 Bang. 151, 
BECOBD or BlOnTS-fwIrg im—prenmpiion tf 
torretinrit — jneonnetent rniriei in diffirenf 
Effect of — if one rehutted iy tie otter 

Where there are two inconsistent entries 
tent ccloBins in the reccrd*cf rights the 
‘of correctness of one entry stands 
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BECOED or BIGHTS 

«ntry in * diS*fent colnran ' " ^ * m-* 

Makmtd Nfo', J') SanKar R • • 

SUNDAR DtB 191 10 • • 

1840 rWJT 827“ 

m— -Presampiion — Kebaital — A»>enion 


Bmola Nath Dutta v Napain Kumarj dassi 

72 OLJ 12-AlB 1940 Cal 688 

' Noiten hf Deputy Cellteter rtferring (trtaiH 
flet at toakf —If tnstrumentt e/titU 


|B£OISTBAT10K'ACT(1908),8 17 

t- — i*n>t!Que them on the ondei 
• deeds proved to be in order, 

■ * snced on equitable mortgage 

e deeds being approved, the 
I cxecotion of a promissory note, the deposit of the title 
I — A .v. of j tetter of deposit, all took 

lan w« advanced TTie letter 
• • tecoting a pronote to jwi this 

■* ■ ■ 'n receded in cash from you 

■ I pt with yoa as secuntjr hou'e 

• the original title deeds relating 
I the time when 1 discharge the 

• take back this letter as well a* 
• . To this effect 1 have executed 

this collateral letter «!lh consent*’ 

//eld, that It might be taken that the signing of the 
' promissorfDole, and the deposit of tjHe deeds took ptac; 

' before the letter was signed in actual point of time, the 


— Preparation— Enquify— Duty of Revenue Officer 

See l9^9 Dig Col 1033 SeCRZTARV OP StatEw 
District board, rangpur 185 La 454- 

12 RC 373 

!■ Pwuniption of— Pita of 
Onus 

An entry m the survey Record of Rights carries 
with it a statutory presumption of correctness 
and the onus is upon the person, who alleges that 
the entry is incorrect to prove by evidence that 
it IS so {hiehamad Noorend hianohar Lall.JJ ) 
SUBJA MOHAK V RAStA PRASAO 

189 ZC 745=13 RP 134 ’ 

A.IR. • 

EEGISTEATION ACT (XVI OF 
‘Benefits to arise out o7 land’ — T< • 

vehicles in public toad~tf immovab < 
REGlSTRATlOS ACT.S l/dJCA) 4 . ‘ .S 

— Sfl 17 and 49 — Campremite ia • 

eetllemtnt—Ktzht le remain tn pout , • 

for hfe.eonferreJ — If eompuUortly r • 

Where a petition o^ compromise l« 
family settlement and it did no more * . . 


the right of the mortgagee in the property and not merely 
a record of sshat had transpired and hence itwascotr* 
pQtsotily registrable under S l7of Ibe Regi*>ralion Ar 
CJ ami Kmnh Raman, /) ViSALAKaHI 
AStSULt' KRISKNAVTNI AMVIAU 

1940 UWN 122w61LW 218- 
AJE 1910 Mad 671-(1940nM L J 661 
— S 17— I^nJ/orJ and tenant— Atreement by 
tenant to pay rent m m mey far erefs ratted by hn 
t-arpng rent payable under patta —Regtitraticn— 
Hetettity 


BAHADUR SIVGH 


194U OA 1090< 


registration -y" 1939 D g J-oJ KasiaPPA p | 


g yH—EquttabU mortgage— letter aceompanp 
mg depailt of title deede an date el loan— If eonitiiutia 
tke bargain bettoetn tke pjrtiet—Reglitralion—Aleeee 


61I*W 366-AlE 1940 Mad, 379= 
(1910)1 ML J S91{rB) 

( as ameoded in 1929) S n—Seope—Oaeu 

ment exeeuied before a»ie»»rfwe>«/ and not reguinng to 
\be repttered tken—ff affeeted 

' — lended in 1929. 

• • • • to be reg siered 

■ • . . . ■ It was executed 

• ' ■ )rce l,Agaruala 

• • ■ Da5 V Kashi 

• • . . =187IC 353= 

UKP 69S-A.IK 1910 Pat 497 
" *" ’■•and (2) {v)—dpflleibiliiy— 

• • ' share m mkentan e to be got by 

ement tn return far finaneial kelp 
"'ontraet Aet,S ZZ—Eitartienate 
, I —Auiard Paitponing partition and 

pmng turn of money annually to exeeutant UU partf 
lean la be adtuetrd at dutnbutian—Trantferabilily— 
T P Art S (t {dd) 

’The defendant who inherited properties from his father 
along with his two slep-brothers a d who was a maa 
of vactllating iotellect was penuaded by the plalollS to 
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eater into an «creetnent «Uh him on 5 10 1930, under 


to give the pUtnuS half of the property which be might 
get either b; a private eettlement or bf the dcnsion 


as the first agrtement. The ver; neat da; theptainun 
lodged this agreement for r* ■ . • 

Registrar who refosed to reg' ■ ■ * . • 

the defendant was ofweaa ' • 

13*10-l930, all disputes betw* ■ . • • 

brotheiiwere referred to a • . ! 

the reference was heard and • ••• 

20.M93t,filedin Coart and . ■ •• •. 

on on 24-1 1931. The pla . . i • 

arbitration and it was not • 

The award after staling * 

a man of vacillating Imel ect • •« • .* 

not in a proper state of healih and did not nndet 
stand either the extent of his estate or how 
to take care of it, decided that the famll; property 
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I SCaiBTBATION AOT (1908), 8. ITs 

I therefore did not require registration under the Act. 
’’uttiii tf Kithtutn ) Upendra Nath Bose 
191 1 . 0 . 7=1940 M,W N. 1122- 
1940 O,WJJ.1103-21 Batli.T. 935- 
62 L.W. 800-1940P W.N. 838 = 
1940 OA. 881- 1940 A.W B. (F O.) 147- 
A1.B 1940 F.O 222 (F.C). 
(b) — ArlilratteH vrttkeut intervtnlien 
' ' dntAinf preftrlitt ef Hindu jemt 

fpar(t"irt—Rtiislratlen—Ntcttsity—~ 
j AppltcaUem ta ptt avard—Aintitiiiilily af atuiird vnth 


"S. 17 (1) Wt—Latut (ram Cevernment af right 
tat^iMlallen puihe raad—Aingnmenl a( righit— 
Regiilratian—Hi(eiiily—“/mmevji/t prapfrtf." 


(Ri 75 a month) allowed to tl j • • - -v.' 

award. 

Htld, ll) that the two agreetr • 
favour did not create or declare • 
immovable propertv, either in tb 
and were covered not b; S 17(1 

the Registration Act, and did not therefore require 
registration, (2) that the agreements were not obnoxioos 
to S. 6 (^i), T P Act, as the money which was being 
paid to the defendant was not maintenance but a 
TeswvaVion out <A the income, (5) that the was 
substantially a suit for specific performance, and as there ' 
n as a demand and a denial of the right, there was a 
cause of action; (4) that, however the suit mnst fail 
because the agreements could only be regarded as an 
extortionate and unconscionable bargain, {Bream 1 
Udd and Indarnarayam, //) IlARILAL NATHALAL 
t Bkailal Oanlal. 18310 217-12BB 602= 
42BomLB 166-AI.B lS406oia 143 
— S 17 (1) (h) — Apptitaiilily~Award—CanJlr*t 


iich purports to be an 
the rights of the lessee 
registrable under S 17 
{Ma'hlm and tVai- 
• NUfl f Gascabisan 

42BomXB.760= 
AIB 1940 Bom. 869. 
■ -Sg 17 (1) (b) aal (2) (t) asd 49--^r»T<w- 
laudum aragreemtnl in retptfl a( haute iH tui/ at veil 
«> ather hauiii-^Prteinan far attaining tantpramitt 
detrte later an >n tirmi af agreement— Regntrahan-^ 
Neetiaty—AdmiitiMity far purpose af attaining decree 

A meinorandam or agreement requires registration if 
the parlimntend it to be a declaration of rights and if 
It is so worded, but a memorandam drawn up for the 
patpose of obtaining another document to declare rights 
for example, a comprom!<e denee to be obtained later on 
In twms of the agreement— does not require registration, 
as It does not fall under S 17fl)(f)of the Registration 
Act It can therefore be received in evidence tboogh 
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BBCHSTRA.TtONA.CT (1908), S 17. 

- — 3 11 (.l)W)~-Mort?agi ty dtfiotit efutltieedt 

^-Ccnttmporaneo amt marandum — If rtqmrtt repUm 
Him 

A person who bad bsrrowed money created an eqait 
ab]e mirigage by depoMt of title deeds In the afternoon 
of the same day the mortgagor execaied a memurandstn 
which u as to the fol'ofin)! e^ect Weconfirm having 
already depoattel with you the title deeds of our follow 
mg property in Karachi as per panu-ulars given here- 
under as security by way of mortgage fat the sum of 
Rs 11,500 (eleven thousand and five hundred) advanc 
ed to us by way of overdraft and for which we have 
handed you a demand promissory note and at) interest 
thereon and all costs and charges and sums that may be 
iricurred or spent by you 

Held, that the memorandum executed on the after 
noon mast be taken as exemted contemporaneously with 
the deposit of title deeds The memorandum was not an 
integral part of the transaction or an operative Instni 
ment It was a mere memorandum relating to the depo* 
sit of iitledeeds and hence did not require registration 
(ZoJtf, /) WalI RahmOO Inrt 

AIB 1910 SlQd 201 
-——3 17 (1) {b')-~A/arti<igt^Di/firtnt detdt $Hu 
ring amaunt ielaw Rt 100— £(tr^ deed ceniaining 
tlnuiatha! martgagor weuldnileem An land an psying 
mirtgage dtedt—RepHrat on 


A person executed at one and 


uP enlire maney an atktr 
af nitetsnrj 


Ilk 

regisirainn under S 


thirteen mortgage deeds, which have been executed 
to day, m (be month of )eth to the mortgagee I would 
get my land redeemed from the mortgagee ana I would 
not put forward any objection in that behalf *' 

Wf/d, that the clause In question dvd not mahe each 
deed, by itself an insirument creating a right of the 


BEaiSTRATlON ACT (M08),8 17. 

' S 17(1) l^h—MartgjgeSfuitai/e mortgage— 
Lnt of doenments depofted^-ifetd for reptiralion 
Where an equitable mortgage is created by a deposit 
of ti(|e4eeds a mere list of the documents deposited 
which b handed to the mortgagee does not require regi. 
iration The mere fact that it is stated m the heading 
of the list that the property is unen-ombered is not suff 
cient to turn It into a document embodying the agree 
ment between the parties {HAide, /) PUNJAB 
Nationai. Bank, Ltd v opficial Rfciiver 
KarnaL. 1881.0 8S3»1SBL C0° 

42P1,B 29 “AIB 1940 Lib. 166 
I — ' S \1 {X)\\i')—Morigap—Efuilal’le martgap — 

I Memorandum relating ta deposit of title deeds— Heed 
I for repstratlon 

An equitable mortgage is created by the deposit of 
> title deeds It does not require to be reduced to writing 

I but a memorandan or other writing is usually passed 
either contemporarily wi'b the deposit of the title deeds 
or subseqaently It is in each case a question of fact, 
as to whether the WTiling iiselt contains the bargair 
between the parlies or whether the mortgage had been 
completed by the deposit of title deeds and the advance 
of money on such deposit and the writing is merely 
evidence of an already completed transaction In the 
former case, the wiiting falls within S 17 of the Pegi' 
ItrationAct and if unregistered is insdmiisible In Ihe 
,lacierca«e there is no bar to its being received in evi- 
jdence {TekCisid and A’dul Rashid, //) RAM 


I L B (1039) Bar (P C ) 287 - 

19lOPWHr 1{P0) 


1) (b)— Need for registra 
of document— If material 
R L SONI V PHAVaOYI 
tSaZC 228-12BR 572 


' t’ Z) {Ti'^—SeaPt— Reret pt iy 

mortfagee—Martpget apeeing to artrpt lets than due 
I amaunt— Receipt reciting agreement to waive balance 
amounting to aver Ks \Vfi—Repitratien—Necetiity— 
Nan repstratlon— Effett an edmiitiiility 

There IS obviously a distinction between a receipt for 
I money and a relinquishment of a claim by a creditor 
Where a receio' does not puroorl to eviineu sh a mon- 


18810 75 = 12BL 602»AXB 1910 Lab 98 


I claim and waive the balance of the s 


of 


National Bank, Ltd t> Official receiver 
Karnal. 18810 813-13BL 60- 

42PLB 29-AXB 1040 Lab 168 


62 LW 401 

S 17 (1) (c) and (2) (y)—Appbnhihty— 

igrepnmt for sole of land — Provmon for deht cr\ 
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EEQISTEATION ACT (1008), 8.17. . jEEOISTBATlON ACT (1008), 8.17 

of land cn (•aymeitt of Rs 200 iy t ouiM M wnrfor | a* of rent h oneof the termaof ihe lease. (/I, 

out of salf fntf of Rs Z(Xi—Vfndet to holdx ATOL KiSHNA Bo‘!E r Zahed MOndal 

Irnid ai security for Rs 200 tHifif fajmrtit o/li 72 O.L.J, 132*46 O W N. 120 

i-u_ . , j . ...r ... K... I S 17 f1 ^ (d''^—le-<ttlcr ent ytar with option of 

i ■ ‘ 'ar certain with the option 

tfttuiii uiu.e I ' • tenant to continue to live 

’■ .».'•« .... , .» ■ , I •• a ,«><• f..r aKeeding one >eai 

when It does not 
id and Bhidt, //,) 
• 19010 493* 

. *42PLB 442* 

B 1940 Lab. 409 

I * year filing annual 

rent— Need for registration, 1919 Dig , Col 1036 

MESCHkAJr.NANDl.AL 18610 106* 

12 BL 363. 

S ■,’rri\r’A't 


ment was not registered 
Heidi that t 
favour of the 
a charge was 
integral part c. ' 


I menft^-CAarpe trtoUd 


t irnmnailt frtptrtt^ 
dtcrtfheldtr to rttner 
• rtf ikaritd^Att'gnmtnt 
— Fall Jiff— Cenitrutlieii 

' — letty t a right to ot In 


formance even to prove an agreement to execute I by annual mst • • 

a further document such as a sale deed, by reason per cent per annum The decree created « charge on 

g . I . ... . .... e.A r.1, i..r..,og, of 

CJ end 

1C ■ ime fixed, 

int of the 

■ charge bad 

i- S property, 

eonpultoriiy tigimaiii aju'h ••-»» .— i- . 'tfi 

varying rtnl iy mating tenant liaile for Gov rnment amount ba> been placed on the properly as atove The 
taTei—lfreauireiregiitraiion loeciee wasttinaferted tolhe appellant who filed* 

A decree which conarms a mulgeni lease, which did ] daikbast to recover the 2nd and 3rd instilments The 
not require reg siratlon, but vanes the • ’ ’ * .w 

{syabte by making the leMC* P»y ■'.••• • 

revenue and local fund tax and whaieve • . ..... 

imposed in future [f the »am* be due • . • 

cannot be read as creating « new li. •• ■ • 

tegistraWe under S 17 (l)(d)of the ..••.! . i 

{Kania, /) RAWRaO . - . . . ■ 

SaRaSWATI SWAMI lEB (1940) Bon 480- | prior to the assignment oi 


moltaneoosly wiib tb* 
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fisois T&ATIOK AOt (1908), S 17. | BSaiSTSATIOK ACT (1908). 8 ?8 

{Brffem ■ • . ■ 

BASAp’ I 


aietr f 
«ward 
An a 
more tl 


1x04 


Moriga 


- S 17 (2) (»)— Scope— Agreement of sale I 
of land crealing cliarge — Registration — Necessity 
— Oause providing for execution of sate deed on 
payment of balance of sale price — Effect Set \ 
RfQistsatiOH Act, S 17 (1) (c) ako (2) (o) 
1939 P.W N 880 | 

-(as amended la 1929). 8 17 (2) (rf>- /#/»/* 

eatt/i(y—4rSHrafttnmlAM iHintnUen of | 

Avtrd tftolmg ehorge on immotioilo ^rvfitrty men ' 
fiemd litrtsn — Axoord Shd oi 4 ma4< dttrttef Coart | 
—‘/ttgutrouw—tfietitiiy—OhteUoit on ground of non' 
rtpttrattoH tn txttuliort—Mtiniainatiltty''-SlrMgtr 
to <mafd—'Rig\t to raitt eif tenon— Exteutmg (.ourl— 
Powtrt of 


17 (8) (xt )— for poymttii of entire 
morigoge'moftey—Atttif for rtptlrotien 

K receipt for pajment of money due under a mortgage 
does not require registration unless it expressly purports 
to eatinguisb tbe mortgage, altbougb ibe entire money 
due ande^ tbe mortgage is paid at the lime of the execn 
lion of the receipt {Aidul Xaikid, J ) llANGLU v 
UEvDatT 43PI.B 27. 

— — S 17 (2) reetlttig Hat gotnuien- 

$t nUortd to mortgagor— ffttd for rtgnfralton 
The essence of redempiion consists tn either the 
cancellation arid return of the mortgage deed or nhere- 
ibe mortgage IS «ilh possession, In the re'toraiion of 
possession of the mortgaged preperty to the mortgagor 
after the morigago-money has been paid Where a 
receipt recites that the balance of the mortgage money 


the Court has to pronounce i«ft»w.»».» amt I 

pats a decree which must b* 

with the award When a charge 

the anard on the immovable prope 

parties to the arbitration and award 

the award It cannot be said that the 


the decree but must take it as It stands Even 



^ >1/ tu 


• ANLiUAUtr i'gAKAIN OlM,H 
; • B«6BB 488=187 10 e22:> 
' P 603=A1B 1940Fat 601 
. u' * 76— Document presenled after 
—Validity of registration See 

■ . Mahomed Yahya au Shah 

« ■■ 42 PDE 26T 

ZB— Fraud on tegittration— Mortgage deed 
n ngtstra 
• rn to mate 


Mjn 

Elfet 

atiat 

tui/e 

If 


reqo • 
whic 
able . 


1 docoroent 
es to land 
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BEOISTRATION ACT ( 1008 ), 8 E 8 1 

that the rrgotration of the deed of rnortgace In the 
district fn nhlch ibis land alone Cs titaate Is inralfd 
{fftrnii,C. J AftH^har lall /) RAIINANDANI 
PRASAD NARAVAN ~ - T’ 

SP.CH 19 Pit ■ - 

1 

- .3 28— rfpilrehaH—PItt bf f^rly tf 

fraud OH rtptlraUvn /air— \tainia>iaMitf 
A mortgagee defendant Is not predaded from pteading , 
that the rtgistratiOD of the mortgage deed aoed on* 
IS Invalid tinder S 28 of the Registration Act as being 
a fraad on registration on the groand thtt he is a patijr 
lothe fraodontbe registration lair (/farnts.C J 
and Manahar Lall, J ) KAVNA^DAR PraSAD 
SARATAU SlNGHr CHaKDRADlP NARAIN SiSGH 

19 Pat.578=B 485^187 10 ft^So 

12 B:P 603-AlB 1910 Pat 601 
— — S 80 (1)— Discretion ander— E*e»«*'«e ^f—Cnn 
jideration* — \VronB registration— Re re^ • . 
i939Dib.,CoI 1039 buGANUAL o U» • 

I.LPt (lOlOlNag 74=: ‘ 

12 BN 275=AIB ‘ N 


BCQISTBATION ACT(1008),S 49. 

— ■ S 33 (1) (c)— Exrf«/i(m hy pardatvuhm 
lady—ifanutraie (resent, but exteutwn behwi 
tbe (vrdah — // amounts to execution "before’ 

kfanitlr^jtf 

.. * - It IS found that a pardanaslrrn Jady had 
-« a power of attorney while the Magis* 

e i present and the lady tvas behind the 
purdah and tliat thereafter the Magistrate made 
Ins endorsement and the lady onep again signed 
(ter name below the endorsement, the execution 
amounts to execution 'before' the Magistrate m 

[accordance with S 33 (1) (c) of the Registra 
tion Act (Bennel and Verma, // ) Sultan 
AlIAStAD V (klKAK Decasi l86 I C. S0S= 
12 ILA 400=51939 ALJ. 1151= 
1939 A W.R (HC)578=ArR 1940 All lOS 

■ Bfl SI RBll S5—AJmiJtian t{ rxeeutien—Failurr 
of rttriunlalivei cf deceaud executant to raise paint af 
I * . erf. t ,f 


- -S 32— itmard »f ariilratar ttgm • , •• 

Parlies, tf ean present U ter repuraiton j they have 

here an award Is written on ■ ' ” 

the mere fact that the parties sig 
the ori^nal natare of the doentn 
can present ft for registration , • 

execotanU of the docameni and cannot ihe*efore be (he I 


grounds to deny esecntion \i hamat, 
.» » ••■"•TLALt- Mt SUKH 
AWE fOO)£54- 
■ -X910OL.B S7S- 

66e»lSBO 10° 
AIB 1910 Oiidh S18. 


e •< e>t presented vnthin ftur 

pepresentahves ef dteeated 
thm that time—Valtditpef 


ftr preientalian 


self made an endorsement on the deed that she had pre 
sented it for registration 

ffrid that the sale was not invalid on account of a 
defect in i<s reg siration ■" ” 

y) BARORAZAf Ar 


the executant of a deed of 
I gid.adeed is presented lorrrgi<lra ion b; the donee with 
I I r 'K. .4x>*nr ATi>raiion, tbefailare to 

• • ■ representatives of 

‘I* • feny execution Is a 

. • • , the Sub*Regtitrar 

* * tet applies, and the 

anioo of the hutt-Kegisitat III leguitring the docament 
cannot deemed invalid when the only objection is 
that there was a defect in procedure [TAemas, C, J. 
a »r _ « - rt 1 svhpat Lal I MT SuKHRAff. 


■ — S Z2 — Presentation— Validity — CanHiiions “ ! " ® 49 S 

Prtunet ef tiliprSufftitiKy I for fatute obtaining of compromise decree In respect of 

A R.n hia fin 1 ,r sd ciion to rcciUer a docament 1 boose in salt and other booses — AdmisslbililT wuboat 

■ ■ , , Ss »7 0) {.«.(« 


I1.1. tu *uu- 

12 SL S6S 
of sale of land 
t price raid aod 
)TQent of balaace 
RrasiXATiow 

) 


Y, D 1540—70 


39 P.WJJ. 880 

■^rd ermpmtsrnlr 
tie suit ir set 
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EEGISTRATIOITAOT (1908) S 49 

A detree b^sed on an award nti ch is compuisoiily 
reg sirable but not reg ^tered cannot be set a'ide on the 
ground of want of registration under S 49 of the 
Hegstraion Act m an independent suit by a stranger 
to the decree There is no warrant for saying that if 
any inadmissible evidence IS admitted and a decree li 
passed the same can be challenged m another suit by 
any parly {,Kan\aand // ) ARVI CO 

OPERATIVE CREDIT Society ltd i> Dhondiram 
NaVaLCHamd ILR (1940)Bom &26» 

lOOLO 606^42 BomliR 466= 
A in 1940 Bom 289 
' S 49— Scope — Receipt for mortgage money 
reciting agreement to rel nqu sh portion of claim exce e d 
ing Rs 100 — Xdmissib Iity w thout regislialion Sfe 
Registration ACT s I7(i) («) ANDtlXxi) 

1940 MWN 895 
S 49 — Unregiitii’ed dttd of (xthangt—kdect on 

title 

S 49 of the Reg stration Act prevents art unregistered 
deed of exchange of immovable property from having 
any effect and the t tie remains m the transferor 
{Monroe J) BaBUi' DaliP SihCH 

42 P L R 294 = A I R 1940 Lah 311 

S 49 — Unrtgistertd kahultat or palla — 

AdmtstibxUty 

The terms of a tenancy cannot be determined 
by looking at an unregistered kabuliat or patta 
{Mohamad Noor and Manolcr LaU JJ) oURja 
MOOAN V Raua Prasad 189 1 C 745s 

13 RP 134=6 BR 860=AIR 1940 Pat 37 
•S ^9—UtregntireJ mortgage bonu—t^roof of 
firtonal totnnant^Atmitiiiiliiy 

An unregistered bond creating a simple mortgage is 
admissible in evidence to prove the personal covenant 


■ '8 49— Unregistered patia—Admimiilsty to ex 

flam nature of pettession 

A person rely ng on an unreguiered patta who is 
admittedly in pos'e'sion is entitled to refer to the on 
registered patta for the purpose of explaining the nature 
of bis possession eg that he was let into posses.ion as 
a tenant of the land m suit {A^arwala /) KUER 
RAI » BaBORAM KuER 187 1 0 683= 

12RF 619 = 6BB 502=AIB 1940 Pat 498 
— S 43—U»iegiiterea sale— Use to which st tan be 
fit 

An onreg stered sale though ineffective to pass title 
may nevertheless be used to e^pla n the narure of pos 
session taken under it {Slone C J and Bo e J") 


Where some years after the execa lo i of a mortgage a 
reg teied agreement to sell the prope ly lotbe moil 
gagie was executed but the sale deed in pursuance of 
the agreement was not registered as it could not have 
been validly reg stered at the office where the agreement 
to sell was regisierec, It was held that the agreement 


EELICI0U3 ENDOWMENT 

(as amended in 1929) S 49, Proviso— Jm/'r 

— Hetrospectsve iff et 

The piovtso to S 49 of the Registration Act, added 
bjf the amending Act of 1929 is necessarily retro>peciive 
It 18 a role of evidence and normally as it does not create 
or defeat substantive rights, accord ng to the recognised 
canons of construction u should be accepted as retros 
peciive {Kama ail li'iuo devi, JJ) MaNILAL 
^ACANLALt- BaiCHAMPA 18910 106 = 

13 B B 41=42 Bom L R 382 = 
AIR 1940 Bom 193 
■(as amended m 1929), S 49, Proviso — 
^copr — Retrosp ill c operation — Anreesnent for 
sate f laid er cut il prior { coi tiia v lo force 
if Amtndiiig Act — If su i 
The proviso to S 49 of the Registration Act, 
added to It by the Transfer of Property Amend 
ment Act of 1929, has no retrospective effect and 
does not save an agreement of sale of immovable 
property executed prior lo the coming into force 
of the Amending Act {Hanes, CJ and Fan 
Alt J ) Kuhao Mia v Gum 19 Pat 90= 
187 IC 198=12 RP 566=21 PatLT 1033= 

6 BR 435=1939 PWN 680= 
AIR, 1940 Pat 92 
■ 8 67 (6) and Evidence Act (1 0/ 4872) 

S Z^—Copr—kegsitrt' t en to'iiments—Admiisibiliiy 
Under S o7 (5) of ibe Registration Act a copy is ad 
mtssible to prove ibe con'rnis of the original and tue 
reg strar s endorsements appearing in the copy ts a rele 
vant fact unuer 5 35 of the Evidence Act as regards 
presentation and admission of ex'Cutlon {PAlotk, /) 
OANPATRAOf SaGDRAU 1910NLJ 437- 

A JR 1940 Nag 382 

S 72- Power of Registrar— Order of remand 
Undei S 72 of the Regi tration Act, ail that the 
ver«e or alter the order of 
It necessanly d recting the 
In other words it is m 
tne power of me Kegutrar, if the Sub Keg strar has 
lefused regi'tiation on some ground which did not 
entitle h m to do so to remand the case to him w tb a 
ditection lo continue in accordance with the Reg stca 
lion Act from the s age immediately before that where 
the Sub Reg strar had acted cont ary to that Act 
{Thomas C J and Hamilton /) LaRHPaTLAL » 
Mt Sukhraji 1940 0 a 509 = 

1940A WB fCO)Z61=1010OWN 600- 
1940 OLB 373=183 IC 686= 

13 RO 10 = A IB 1940 Oadb 318 

S 77 — Suit under against receiver in 

insolvency — Notice under S 80 if necessary See 
C P Gjoe S 80 AND Kec Act S 77 — OrnaAi. 
Receiver. 1939 A W R (H C ) 878 

and 35— Deed pre'entet w thin 4 
s ration— Representatives of deceased 
immoned w thin that time — Validity 
o I a ,1 w See Registration Act '?<!. 34 35 
AN087 18810 666 = 

A IB 1910 Oadb 318 
RELIGIOUS ENDOMENTS 
heealsa (1) Hindu Law — R tu lous Endow 

MENT& 

(2) Mahomedan Law— Endow 

MENTS 

(3) REiinOUS t-NDOWMENTS ACT 

(XX OF 1863) 

(4) Madr-as Hindu Rmcious En 

rowMFNTs Act (II of 1927) 

Deed of— Power to alter line of sueieesh i to 
m •snesU—Conslruilten of 
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2EL10I0TJS ENDO'WMENT. 


Where a deetl of endowment prescribe* a bneof 
nccsssion for its cianac^enl and also glres a power lo 
alter it, the law h that if the p^ver is given to two per« 
soas by name, the pawei can exercised by both or not 
at all. I Qt if power I* given to two persons not by 
name, but as office holders, the power can be exercised 
even by the sorsivor of the two In ease# where 
power IS given to two per'ons by name coupled wttb 
their descrip ion of tbeir office, then. In order to decide 
whether the power can be exercised by the survivor, the 
Coort has to gather the inteniicm from the teims of the 
deed, whether the power was given as ptnoua Jtat^ota 
or as holders of the office and the rule set forth above, f 


EBLiaiOUS ENDOWMENTS ACT (1883). 8 12, 


'Pulilii. temple— \igiiitition ot private rigliis of 
ownership by piesciiplion— Permi'Sibihty— Arciiakas in 


years lo manage the small property ol the viilagr temple 
would not lo'e their right of management of the inMitu- 
tionjsr ereii ft* properly {IfnivnH, /) Mt’NI* 


■ I I 1940 Mad 208. 
' • • : S 'I ACT (XX or 

' ' endow niencs cxis 

. • ' Dig, Cdl 1044» 

. «. . 18610.28°- 
I 12B P 447°° 6BB.282°A.IB 1940Fat 9 
I -S 12— cf VnasHanam Commtttt — 
\Cstm$t$>>l ef t/mfU trufUc-^Greunds Pt 
r ef (Pmmiltei tf afpPtit Iruifcr fer 


I 


itvcnOH 41 E 

Swaml or hsad—Posiiloi 
—Permanent tease of mute properly— I 
of—Repndiatlon by suecermr— Effec • 

LAND ACQUISITION ACT. SS 29 ANIi 3^ 

18 MysLJ 429 

I P»hUe cf privaU—^O • 

vate indtmdMQl— Inference . •• 

endowment from user— If • • 

value of suck user 


not a mere servant of the Devastbanani 
ii.b appoints him, nor is he liable lobe 
ihe committee’s v>ill and pleasure, A 
od and sufficient 
• • • facts aditmiasil 

. ide by the Courts 

trustees appoint 

* ' . . * ni Committee for 

I the management of ihe Sit Tbiruvaieetwarar Deva 
Uthanam in Madras under the Hehgious Endow menit 
• •- ‘ as such in 

■ to be in Joint 
• • • In l934, the 

• • was filled up 
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8CA CUSTOMS ACT (1878), S. 16S. 
i«w nut* to tial)' eJ h i>nt ■» atllui'ka* 

lion ai to (n(tc4vii tatc of rtut) iindfr i>. 11*7. lula 
tirvivloo a* lathe normal rate ol duif, ^ach an order 
If upheld In ftpiwal under S. IhS and f« nhfn nJ in ml* 
•I in under S> I9|, cavlu>lc^ ihc jiilNlulKnoi the Clril 
Ct'uilt lotiilrriain A Challei'j^ of lie mriita >t that 
drd’loii 1 he Ciill I'o'iil I a<, t} rrtlore, no JuiKlKtlm 


srcoirio HEUcr act ( 1877). a. 0 


S ISS— Older 

IJemc Ijrnl aceileirti pait\>- 


1871C Oi2-12RO fiSO-aredlXJ <110)80 
'■ 8* 188 AD(] 101 kk! txijmtl 

t/frill PtinJjt 

mar— »\^r(er AV/«r/ J 4S 

The flliih CouTi «lll nor liiierfrre «|(h the cu^rome 
Aothoiitln i] nra> of mandamus until the applhant 
l>*for« It eihau'ia hU tljht of •Pl'«al under v* and 
JOl of the Sfi Cu'iomr Art ( Ai.J'i W \N 
TiS LANO rs Cot 1 ICTttK t*» t.iMllM'! 

IJ.Tt (1937) 3 Oil Mt-18dtO MO* 
19 RC 77-A.lR 1040 Ct) 174 
■ " S lOt—O'ilcr* under -If can fie questioned In 

CltlH'oail*, iVMVllhif.. (V) |05i, TiMMCNr 
5»^CR^r^Rvor^rol:. 1S710 6ia* 

ISRO OSO.sredlsJ (110)80 
aECDRlTIES ACT (S OF lO.'O), S 8 <Vi%«nme«t 
promliso’ennte— Mrtleol |ian>frr Stt tOf<> Dig , Col. 
tiSl E.*lie»ri,e lhOM>rKoit ltf^r,Al 

189 to. Dll* IS R<0 SS0*4tCrX<J 134 
SECURITY rONI>—rii;.Tr.ei-ioif-/V.ve.ftiee | 
-AV"./ rn n.rxK’ <'f cf G’vrr 

oih.'n o/ m ie.-vri/\ fer situjatU>m 

o/ iff. rc^— KijAf cf df<r<f-hi!.hr It mferte 8y 
xi/i- f'f fro/rrlirf— .f/nrnnienf e/ b'ni by Co»rr 

—.NV.ftnfv 


Commir*i«net lo cancel a I qnldatlcn erhrme ahlcb he 
ha* »an iWed and when rucli a rchrn e hai I'etn cancct* 
led the {uWiion of the estate reretd to the iwitioo 
ousuptesi under f> 19, hint Incunilietcd hiiate* Act, 
before the firiuidatlon rchtme nar »anetR>ned. .After 
relinquishment of manajf'tne it by ComroUdrirer ernre* 
quenionthe canecltrli m of the liqnldatim Kbeme 
pioccedlnc^ pioie*»e’, encuUina and altjchmenti 
lahkh ricte aiayrd or eu'pendrd under h 9 of the Act 
and (hedet t» and lial iliite* hatrrd be h 14 of the Act 
resile (/Jd'ir CJ aiJ letf. J.) KlFv'ilAND 
AKiTMAI n lAMAtUitlN A 1 It. 1010 Sind SSS. 
SOCIETIES RBOISTRATION ACT (XXI OF 
lAbO 8 SO— hi'CKiy Of arrcxljiun formed fer tianas* 
Inc mosque— A*s<Kialion havjnj for It* chjecl*. collect 
IncMitwcctpilnn* for moaque, p4)ln(; ralatie* and other 
eipentrs for npbctp of mosque and Improrirc Idamlc 
rt'ucaiioit and trndeifi it help to pour— If ean (a: test* 
(rtcslaider Act— Klfhl to acr a« irutavalll of n>o>quc, 
Stt lOlODie . Cel 1054. MAtlOMEnlllSSrts Saiiib r. 
TllCMttilHA MAIKIVCn jAMAtr. 

1J.R.(19I0) Mart 671-189 10 660- 
1SR.M SlS-lOiOM.WJl.Sl- 
AIR 1040 Mao. 1G7-(10|0)SMX..J. 436. 
SFEOIAL MARRIAGE AOT (111 OF ISTSX 8 3— 
A//»rr»ee mitn^er Aertneeu 

rf mjrftte* ff »eu.4'M 

.Caaaarrtfr— i’e/iJ’ihf 

Where a Keci'trar |s appointed to roleninlfe tnarrl* 
ACe*bef»ern Aijra bamajists. a •olemniraiion byrach • 
Recisttar of a maitlaee betueen partiei neither of «hon 
V.-«r.t. U Issst I rr*V' l/ep 


|054 


sevuntN IhsikI and bntwf the pnipcmcA to >aio. | 
Miihont |i 


ItRIt .MOilAN n CllASPKAitItACABtl. 

XLR. (1910) NtC. 6(3. 
■ '■ ^It (:>r— Mternalire prayer for lefuml of amount 
paid— Withdtaual of cUlm fn ajiccifii: perliirtnance— 
Pamaers if could tic auanled— IVoree for refund •Ith 
Ji*ie»e*i— Whon proper .lee I01> Oifi Col 1054. 
jAttCO RAt p. IfAkJH AR TRAttn .SlNGH 

I Lit. (1910) AIL 62 -187 10 COt-lSR A.642- 
AIR 1040 All 41. 

srcoirio relief act fi or ist?). s 

•atr/rff— /’er'oe e/aiPfr*r mnAi'tarA riJ»e re 
ftt’m mir. 4 4ea»^ Air eerhirer/ mere emrfe./— A'«/l/ e/ 

twt 

Tfie rtmtily by a porst'sory luii proi Ided In b 9 Is a 
•sv-Xsi n" ter Ik* «i|tute theniinrtole under 


a'tilPtinj; 

to enforo: 
OtiAVnitt. 


SEDITION 

le lony. J 


SIND 1K( 
IJOftLS. 


A" 


Alfeif 

pr.sener, ereeaXieai a* f Affa 4#r ■tr— AV*'tn/ e/, 

ItW tin* that theie I* no epeilf. pre»lsi.in In the 
A.t Phettly a bq«t tiiim Pshriieean tw ran.ef edonce. 
tt has f*»ti pancti stint. Isal there 1» m'thing In the Aft *<•! 
rriitvitll ft n, In.ssns|slcnt Ullh U. b 31 read«ith: 
'' at. Oenrtai Ctau«e« Art. rtnponei* the 


re//a/<ee— /'/e»Yeiie/ri - 8 0— .eyA.i.a'i try— if im4iiimi /ajii.a/ 

/sit/rrresr e'/u*./— A fe*fa»/ e-.afrne/ reeX rra/"« 

4eere»* eu m^rlH JjtK 

b Oof the bfipclfic Relief .tct cannot be fnroleJ 
unlen the defendant ha* tlepr*ireit the pJalnliff of actual 
phydwal poasepslon. The »ectKsn has nfi apHLatlsn 
«her< the plalnilif ia atilt in phydcal piwse^eo cf th« 
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sPECiric nELipr act (ibt?). s. o 

land and «hat Is alleged is that the defendant bas 
induced the stall kcepets to pay him the rent on maiket 
days insieadof paying It to the plaintiff Tbeoiily 
relief that can be granted under the teclioti is the . 
restoration of physical po'-ession As the plainitR has 
not lost that po^vesvion there can be no question of tes ' 
toration {Sen,/,) hONA Mia t. PkaKaSH CHANDRA 
UOW.N B95 = AIR 19f0 Cal 4S4 

S.O—Veeref for ifini fintiwfft, 1/ marSe pjst 

The words of S. 9of the SpeciC: Relief Act do not 
refer to eaclasive pos>c"ion. A Court can pass a 

' ~ j i.. 

RDAS 

■ 79“ 

76“ 
261. 

■ '3 9—Oiiitr for remoiat tf Urudureitrecltd ijr 

defenJjnt—Legatdf 

All that the Court can do under S. 9 of the Speci6c 
Relief Act U to restore the plaintiffs to phpical posses* 
siOD. It cannot direct the defendants to remove any 
structures which they have erected on the land or peimu 
the plaintiSs to pull down the slructuies In asnii 
under that section, the quenion of ihe iiile of the respec 
tive parties IS not adjudicated upon and tberefote, it 
would be wrong to pass any order regarding Ihe stroc 
tnres on the land, SONaMia v PRaKash 

CHANDRA. 410WK 895-AJB 19lOCat 464 
' — S unUer^/faluf* and uofe 

The plaint In a auu under S 9 mu't aver previous 
pouestion and disposKssKin by the defendants other 
wise than m due eour<e of Ian within six 
amt being biought, and iheuld aver no<l 
the only prayer in eucb a suit can be a p 
recovery of posssssion. 7he decree 
theiuit or order the plaintiff to be 
by the defendant, such decree being • 

p^ses‘ion and di*possession merely * 

{DunUty, J i Detv POP. U TO H 
ISlOHangLB 237“miO 8 

A IB 1940 Sang 9t 

8s 12 and 19--Contract to sell land— Default 

by vendee— 'Vendor leasing property to raise money for 
suit for enforcement —If destroys right to speci6c per- 
formance— Claim to damages— busialnability as an 
Independent claitn See 1939 Dig , Cof 
KRlSHNAVYA t> SREE RAtIULU 188 

1: • 

Ss 14 to 17 — Centraet it (o iharrr 

entire property —Splcifit Perfertnanee tn part— if tan 
ie enferefd 

W here a contract for «3le of an entire 
made by only one of the co sharers of that 

the other CO sharers refuse to sell their sh. ■ 


SPEOITIO BELIEF ACT (1877). S. 23 
purchasers as defendants m the course of Ihe <ult for 
apcdfic performance, S 3S, C P. Code, clearly enables 
the Court to award costs In the light of the conduct of 
the parties in the suit {Varadachanar amt /liJur 
Rahman, JJ) ^EETIIARAMAMMa v, pATTA RtDDl, 
1940 M.WN 14“A1R l940Mad 739 
— "fl. 18 (d)— f'cnj’ueV title unper/ect—Refund of 
adtanct paid ty purchater— Interest on advance— Right 
It. 

Pnma fotu a purchaser J# entitled under S JS [a') of 
the Speafic J.elief Act to interest on the sum paid by him 
as advance w ben ihe vendor’* inJe js imperfect and not 
free from doubt, and when there is nothing in his con* 
duct to duentide him to Ihe same, he must be awarded 
interest {yaradaekanar and AiJur Rahman, JJf) 

bECrilARAMAMStA V. PATTA KEHAI, 

1940 U“AIB 1910 Mtd 739. 

——8 19 -^Clatm to tpectfie performance plus 

damage! m neittitiitien—If tan be totned nr/A alter' 
name elaim for dsmaget for breach ef een/racl 
A suit may be brought for specific performance of a 
contract plus damages In subsntution of such perform* 
ancewilh an alternative claim for damages for breach 
of contract {dmeer Ah, j) CALCUTTA IMPROVE- 
MENT TRUST f Surbarnabala 

44 0 WIT 541. 

— ■ — 8 J9--^or/>' giting up sPctife performance 
—When entitled to elain oomfeer/ateon 

Where in a suit Sled by a purchaser for specific per. 
forroance of a contract for sale ef an entire property 



specific performance, he becomea 
ompensaiion as an additional er 
■ ro application h sarh atrum- 
. MANCAt SINCH |r.DlAl.CHAND. 
...,.1. ...“12BL 624“48PLB 186- 
A.IB 1940 Lab 169. 
- 8 Zl-^Conlract ot ltatt~-fdo date fixed for 

dehxrry of ypiieition—Specifie Performance— If can be 
fn Tarred 

Spedficperformanceota contract of lease cannot be 
nntract for delivery 

■ ) KHUSHt RaMv. 

418-13BL 76- 
I 2.B 1840 Lab 225. 

-S Zi-'d>ecree for tpedfie performance— Delay, 



ys)— Option of repmreioee in contraet af 
rent ol— Right of atstgnee t* enferet 


fe no doubt that both under the common 
S 23(4' of the ^pecjfic RelltfAct. an 
•L, . »bich Is part of th* 

. ■. « / faett avngtiable jf 

• • ■ »!■ cue of an cpiioo to 

w a ‘ ■ ■ ■ orfginst grantee Of to 

provide inthedece- 

; ■ ■ ttereb no soch pro- 

vt is dearty 

' and ■ - y) Vj. - 



THE (YEARLY DIGEST* 1940 


•^PEOiriO BEUEr ACT (1877), S. 21*A 

NARASABHATTA f DURGAPPA IRAPPA 

IJiJt (1910)Bom 674c,42Boml.B GSS- 
A IJB 1910 Bom 339 


ir 

o , V 12BN 136 

"S 24 (b) and {cy^Brtaeh af cantratt iy pttr 
ckastr~.i^inior fertiiting tarittit money^lf diitttutl 
id to tptetfie fir/orma/tii 

II on ihe purchaser refosing to complete the contract, 
tbe vendor forfeits the earnest money paid by him and 
rejects 6is offer to tender documents the acts of the 
vendor may amount to an expression o! intent 
rtsund the contract and exclude protmio the . * 
specific performance but do not disentitle him tc 
by specific performance under S 24 (4) and (e) oi toe i 
-Specific Relief Act There is no incapacity* to I 
perform vritbin the tneariine of S 24 fA) trhere the I 


'chosen I 
the mean 
of remed 
1 ! eatisfac 
esplsined 
Trust Surbarnabai-a 


410W17 341 


— S 25 tb)— Utlf^Preif—Oiiut—Tiit ta 


purchaser’s part of earlier transact *•“ 

source and the nature of the vend 
disentitle the purchaser to insist 
vendor s title unless he had agreed 
the inquiry into title or had agreed 
title the vendor had (PVi'-a^fm » i/»»r 
Aakman, JJ) SepTHARaMAMMA » PaTta REoni 
1940 U=AIB 1910 Mad 73® 

(X){V)^B«rdrrt of Proof of traniftr for 

velut m good fatth without nctui 


BPECITIOEELlEr ACT (1877), S 42 

(if omsideration — Discretion of Couit 4‘re 1939 Dig 

Col J057. MOMAUNGUt- Ma IlLA ON 

185 1 0 733 = 12RE 222 

S i2—l)iel<iratory rtUtf at rigardt ttatut^ 

Grant af— Managing dtrettor rimoved iy eamfanyS} 
retolutien — Suit for dtclarahon that kf ft tfill tnanag 
ing dirtilor—Ritolution found ultra vires 

Where In a Suit by Ihe managing director who was 
removed by the company by a special resolution for a 
declaration that he is still the managing director It was 
found that the TCsotutions ttmoving h m from o£B(» 
were ultra um 

////,/, that the managing director uas entitled to the 
declaration and the Same could not be refused on the 
- j.t L, _ _ — u. •^bseqoenllJr remove 

Intton J) 

' ■ * • s ARA Dank, ltd 

IjuIO oij-‘A 1B 1940 Lab 243 

■ -8 42— Diilaratory fuit—kfaintamakility—Suit 

r . • • ' ‘ ‘O' a . gf ttimpany— 

, . dtrictors 

• . . iff is a director 

, oteciion of bis 

:» e ..I. 7 CBit 

)ri 

. . U 

’ . : . 

ILL cavlui a woO 

■ - S A2—Dtclaratory suit—Mavilamahhfy— 
Right to tcnseQuenltal reUef cmitip dunng pcn 
itney of suit 

Where a plaintiff was not able to seek further 
relief than he sought at the time of the institu 
• /.r K « e . * and \» as Only during the 

• acquired the right 

• pen to him to apply 

so as to claim the 
might order him to 
— »s » Qhcn,.* of such order, the 

‘ id and is entitled to 
was entitled at the 
suit (Pollocfe, /) 

■ . 188 I C 292= 

. *. 1939 NL J 577= 

AIR 1940 Nag 99 
. S 4%~Declaratary <uit— flAiinfainaStfity— <S«i( 

to dfilare ptaintilf "Ot tkt fatktr of a child— Burman 
ttuJdhiit bteeming a tahan—Effte! 


Bolak Ram V Ganca Bishun chowdmorv 

18610 183=12 RP. SOI- 
AJB 1910 Pat 133 
■ '8 41— CancdUiion of deed of sale eiecoted by 

age— Order for refund 


—I I a 42—Dtclarattry tutt—Rlaintainabitiiy'~ 
Suit with rtspict to spes successfonis 

A suit for a declaration not with respect to an cxis 
tmg light but wiih respect to a tpts sutitsttont Is not 
maintainable under S 42 of the Specific Belief Act 
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SPEOCFIO BCIilEr ACT (1877), 8.42. |SPi:0IFIO BELISF ACT (1877). 8 46 

{Afr-t Bu and Duniley, jy) AmtG TH«1N » i *2— Scope— Suit for declaration of right of 

MaUM> IIA MauMG 1810 Bang L B &4 • fisheijr— Allegation that plaintiff is in pos esslon at pre 

3 iZ—'Oee/aratory sutl—H'itit ffumMiwu#/*— s«Pt“Defcn(Jant denying plaintifls son— Order of 
PljtHttf trattngtottm fatusnon tuhstfntnt t«tu$l I Omit demanding anjendnient of plaint— Propriety of 
The rn;ht of the plaiQuS to the relief be claims mus* before taking evidence in soit .See 1939 Big . Col 1058 


~ S 4.2—Ditlaratory not ino/>i/iMW4 

tU—Unmarrtid daughUr miti’iting frtpirty ttadtr 
tuttom—Suit far dtelaraUtH of UUt ty rivtrueHary 

Where an unmarried daughter is under costocn eniitl 
ed to inbenl the property of her father and to remain 
in possession until her marriage a suit by a reversionary 
heir for a mere declaration of title against her does not 
lie so long as she is unmarried {Dm il/«/tjininaif. y)| 
JUGAbKlSHORE » MST ShAKTI BaI I 

183X0 798el3Bl. 48 = 42FL.B 198- I 
A.IB 1910 Lab 184 ' 
' -3 42-*^rfir/ unJ'r^Oiieratitn «f Court— 

Jn-irlertntt lu oppial 

If in ih» eaerase of its dKrction a Court of first ins 
taoce awards a declaratory de ree nnder b 42 of the 
Specific Kel ef Act such a decree cannot no doabt, be 
reversed In appeal siinp y because the discretion has 
been impropeily exercised But this does not n can that 
even in casta where the discretion has been exercised 
sthdiy arbitrarily and in a manner grosily mconsisimt 
With ;udicia] principles ihe Couit of appeal novid have 
no posrer to intcrleie (A'lae^fur and Lodgt //) 
UOAY CHANDRA Paul S' B II PaRMap 

41 C WJf 1063 
3 VZ—Stept— Ccniinttni rtthl —Suit to 
d/tlart uoiuahfitd right ta mainlain and tut Pundt 
and to flat and rtpair thtnt—Kight claimid tuitttt to 
ptrmhtton of CoPltclor~£ftel on niintaiuoii/tty of 
lull 

A suit by the proprietors of a maoxa for a declaration 

of their unqualified light to maintain andcuiaparl of 
the exist ng bunds avcordi ig to neces'it es of irrigation 
and to close and icpair them is n ainta nable under b 42 
of the Specific Ket ef Act Tbe fact that a Notification 

under b 6of the Bengal Embankments Act piobibiis 
the obatruntion of a ly waieico rse in the area without 


W here in a roil for a 


decUiation that a 


denre based | 


1940 Baog LB 69 
— S A2—Suit to tit aiide lalo dttd in reipeci of 
ont id thi iteott—Mjinlamaii/ily 

Wbeie a sale deed transfers a series of properties for 
all of wh ch taken together an over all price has been 
fixed, 11 IS joint and indivisible so far as the properties 
ato concerned and hence a suit lo set U aside in re pect of 
Certain t>n)y oi the properiies wib not be (Buwrr) 
SURAIMaLo CHISu LaL 1939AMLJ 162 
— — *S 42 Proviso- Applicability — Propeity in 
tuilodia fr/ra— rosses.ion oeiiber with plamiifi nor 
defendant— bail tor bare declaration of title— Compe» 
leiiey Ste 1939 Dig Col 1060 Su'IDaresa Ivek 
t> SASVAMNA bOWKIASI ViRDHI NiDHI, LTD 

180XC 429-13BM 276 
— — S 42 TzOTUo—fyet/aiaiory rwr— «4r« 
tamaHt— Proof rifuirtd of plaintilf 
Under S 42 of the Specific belief Act in order to 
enable tbe ptaimiR to gel a declaration it Is only neces* 
tary for him to show thai he has some legal charseter 
or some right to property and that hiS opponent is 
e cber denying or Is interested in denying such legal 
ebareaer or tnJe li Is not necessary for him to show 


a declaratory decree piovided he is not in a position 
at that time to ask for any other >il ef consequent on the 
declaration prayed {Afuthfrira J ) NaRAN ClIAhDRA 
PALPATI V SiDII NUIH Sl'CH 

ILB ilD{0)2CaI 200“ 

13 SO 130>44CWK 817- 
A IB 1910 Cal 415 
— S 4&— S-ope — personal iieht— P ghi to be 
as«es^d by particular Income taa Offeer Srt INCOiiE 
Tax ATT bu Sand M 1910 IT B 189- 

42fiomLB 411 

• PrOTUof*'— Personal iighi Mean ng 
19 Dg. Col JC60 ‘•HAhKCRlAL r 
COilMISSIONER UF BOhlBaV 

186IC 203-12B B 801 

• ProvlsoB (a) to (e)— Consirnriion and 

■ under— I«sae of— Conditions f r— Uis- 

Cretton and duty of Court — Naluieof order to be made 


D 1940— 7* 
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166 1 C 203» 
12 SB 301 
' 3s &1 anl 65— Ca'-emcnt of passage — Infringe 
raent — Right to relief bi demolition 1939 Dig 
Col 1062 durga Devi v Dalip Singh 

18610 311= 12 BE S78 


— Sa 66 and end tervant^JUtgal 

duifiittal ef if tan 6t grarUf 

In poreuance of certain articles of as<ociatton a 
member nas appointed br the 
director and nu subsequently 
managing director nn the basi 
consulate an iQipUed contract 
company brought a snit for injt 
thecorepanj «lould not preter 
his daiies 

fftlj, that the contract on 
director rel ed being dependent 01 
toiilion of the parties, (he (xintra< 


AJB 1640 Lab 69 
— ■ B 67— Contract for sate of goods— Implied 
Regariee covenant— Breach— Injunction Su CONT* 
BACT— roNVrvi CTiON I L B f 19401 2 Cal 63. 

STAMP ACT (II OF 1899), S 2 (5) (b)— 
'AUested' ineanwg of — Senhe desertbtng hmself 
' ' at ttioney tias fatd ui hts presence 

• sfrumenl a bond 

• nstrtiment m the nature of a pro 
ontained a statement at the encf 'by 

* • . son of //' and also 'the money was 

• '•csence', it was held, that though 

be an attesting witness, the mere 

• ■ money was paid in his presence 

e him an attesting witness and, it 
‘ se amount to 'attestation' and that 
was not a ‘bond for that reason 
CJ , Zus ul-Hasan and Hamtllon, 
NaRAIN LaL V UOAM SiKCH 
k 285=185 IC 347=12 RO 220= 
R (CC) 321=1939 OWN 1109= 
AIR. 1940 Oudh 83 (F.B ). 
2(11) and Zb~lntnfflctertty stamp d pro- 
— Admittii Ht) 

A promi sory note is sn instrument as deSned m S 2 
(14) of (he Stamp Act as it purports io create a liability 
and IS hen^ inadmissible under S 35 unless (lean be 


I in nhether the interest in immovable property transfer* 


-S 66(j)— Ciwr/wrf ef . 


relief A Municipal Committee had refused to grant 
permission to a person to build certain structure The 
per'Qn subsequently Induced the Committee to grant per 
mission on condition that he paid certain sum to (he 
Committee The Committee passed a resolution accept 


' ' nft * — One of stamps net tan 

ra1 adhesiie stamps nhicb 
•■•■'"ip affixed to a promis 
. • Stamp Act requites 

>e cancelled If one 
note IS to be deemed 
ts concerned, and the 
. In evidence (,Radha 

Krssfina,/) BABULALf DUPOA PraSaD 

18810 1B4 = 12B 0 421 = 1040 0Wir 681 = 
1940 0 A 612=1940 OLE 328° 
m0AW£ (00)267°AIB 1940 OndbSOV 
— S 24 'SiTg\—toHitructionSah of undixsdcd 
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STAMP ACT (1899). S 35 1 STAMP ACT (1899) Art 67 

each party, staiop doty, which inclades the s • , , 

the whole mortgage debt, that h the effect , 

Certain penons sold One loQith undivided «h« ■ 

they had in tno linmovable properliei for • 

Pi 14 000, one of the properties «cld was . , 

a mortgage debt amounting to Rs 66 633, and \hai\{ifc$4mfnt and obtaining cf ctrufieate undtr S.AO (1) 
property w as sold subject to the mortgage | (a) 



perly stamped 

that It could not be said that Ihebundi had 
been admitted in evidence within the meaning of S 36 
of the Stamp Act (Ajiir J C Lato J ) Dkolan 
OASk TaKILRAU LLB (1940)E&r 19 Sb 

A I B 1910 Stod 194 
- .—.■3 se—Applicability'— Court If should havecon 
setou'ly applied tts Rimd as to admu'ibihty St* 1939 
Dig Col 106} LOdhi r ZtA UL-IIaq 

LL B (1939) AU. 816 
' ' 0 58— Efieciof— Adfflisjfon in evidence— If can 

be corrected in appeal Stt 1<)39 Dig Col 1065 
RAM Chandra « Zolca IL3 (1940) Nag 671 

■—8 86— Cf<«<a»r/ed avard admitted by trial Cetirt 
IN tvidinee—AJmiiiibilily, tf <an be tkalttnged %h 
aPftal 

Where an award was admitted by the trial Court 10 
evidence, its admissibility cannot be challenged on 
appeafon the ground that 11 was not Stamped in view 
of the provisions of S 36 of the Stamp At {,1/tndtr 
re'>.y)GiRiSH Chandra Sen n. 8RAjAi^t> Sen 

71 CX 3 190 

-■S 40— Collector a certiScaie— Reference to High 
Court thereafter— Competency 
AND 40 1 ' 

■ Sa 40 and S&—D*cumt 
— Preientation I* Court tf (tr 

tturX t'rton If tan ti oorntrUtd i* pat lUtr a»-i ptnuir 1 


being shown that he had not accounted for certain sums 
of money, admits the correctness of the amount due and 
signs a memo of accounts it is not meant to be an 
acknowledgment to serve as evidence of liaMity In a 
tall by the emplojer for the amount agreed to be due, 
the memo ts admi<sible only to the estent of proving (he 
admisMon by the agent of the correctness of the 
meco It cannot be regarded as an acknowledgment 
nnder Sch I. Art 1 ol the Stamp Act (A'rye/t /) 
MaOHAORaOi HansianT 1940 VXJ 6S5. 

~~ (Bnrma) Sch l, Art I— Appbcabilily— Test 
— Running acfouni— Balance ilrurk and signed even 
month Stamp il necessary Set 1939 Dig Col 1066. 
Roshan n m a Karim OmerACo v Mahombo 
EbraHIM 186 1 0 608-12B^ IBS 

—Art S^Landlord and tenant— Agreement by 
tenant to pay in money varying rent payable uuder patta 
—If exempt from stamp duty Sr* RkgiTTRaTIOK 
act S 17 (1940)lMXa 39i(rx) 

Sch I A Art 55 (a) (1) and (vlH)— 

hhly — Loan frtm month to month 

\\ here a leaseis from month to month and does not 


document But il would be obviou ly hard and nnlair XXliX- ^82(1!). 

to compel such a person to pay the duty on the docs Art (it-~Atflitahliir—Bo"d ty guardian of 

mentmerely becau^ he attempted to produceltin mimer **> at* under Guardion and IVerdt Att—Stamf 
endence {Dahp Smgk, piidt end Bla her, JJ) duiy—Cmort-FreiAt^Seh 11, Art 6 
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SPEOiriC BELIEF ACT (1877), S 46 
Commissioner OF DOMr* ««•_ i 

' — S 45 Proviso (d 
1939 Dig , Col 1061 
COMMISSIONER 0> HOMI 

12BB.S01 I 

3s W anl 65— Ea--ement of p»s«age — Infringe I 
ment — Right to relief by demolition Vrr 1939 Dig I 
Col 1062 Durca Dfvi f- Dalip Singh 

18610 311°12BL 378 
— — Ss 54 Cemmiltetimftt 

tngillegal tax—lnjunttion~Jf (jn St granted 

When a Matute creates a body like the Municipal 
Commiuec and confers on it poner to levj ttaes of a 
particular kind in a patticular manner there is in im 
plied obligation*’ on the part of the Committee not to 
lax the subject in a manner not coiered by the <t4tnle 
and if a Commitiee does impoce such a (ax it commits a 
breach of this obligation and a suit vronld Sie under 


ISTAIuB AOT(18Cg) S 21 


ceeding available tolheplalniitf «hicli can be consi 
deied to be ’equally eSicacioas ’ \Tek Lkand Dm 
Mahemed and Kant Lali //) MUMCIPAt COMMIT 
TB« MONTGOMEHVf SANTSinOM 19110 65*. 

42 PLE 673- ALE 1910 Lah 377 (FB) 
■^8a 66 and 21— d/arfee and eervant^llUptl 
dutnistal af untnl—Zn/nmii 
In pur.uance of certain i 
member was appointed by the 
director and was subsequently 
managing director oa the ban 
conitiiate an Implied contract 
company brought a *nit for Injunction to the effect that 
the company should not preteiit him from discharging 
his dunes 

I/elJ, that the contract on 
director relied being dependent oi 


gr It t. ^ t — ,j t granted injunction 
• • ■e were dishonest 

■ ATH r Municipal 
64 = 12EL 615» 
IB 1940 Lab 69 
— ■ ■ 8 57~Conlracl for sale of goods— Implied 
negaifve covenant— Breach— Injunction See COST- 
BArr— CnN«n-PiicrfnN I LB fl9401 2 C»> 63. 

STAMP ACT (II OF 1899), S 2 (5) (b)— 
'Ailesled' tiieanuif; of—Senbe dtscT\htng hvnself 
and stating that tnaney itas faid m hts presence 
-~-lf makes instrument a bond 

Where an instrumcnl m the nature of a pro 
missory note contained a statement at the end 'b> 
the pen of P, son of Jlf' and also 'the money was 
paid m my presence’, it was held, tliat though 
a senbe could be an attesting witness, the mere 
statement that money s^-as paid in his presence 
could not make him an attesting witness and, it 
* per se amount to ‘attestation’ and that 
mient w'as not a ‘bond’ for tliat reason 
CJ, Zus uJ-Hasan and Hamilton, 
• i Nakaih Lal V Udan StNCH 
15 Luck 285^185 IC 347=12 RO 220= 
1939 A W R (C C ) 321=1939 OWN 1109= 
AIR 1940 Oudh 83 (F.B ) 
'Sa 2 (14) and ZS^tnenfieiently team p,d pro- 
. miner} n Se—dJmiii iililf 

I A promi sory note is en inMiument u defined fa S 2 


I — ' — S 2(16 ; — Lent and heruet — Diitmetien 
The dutinction beiireen a iea«e and a licence coikIsIs 
whether the interest III immovable properly transfer 


— — S 63(1)— CerrrfKcr of affnuam aitaenif 
junction if can it granted 


person sub^cquemly induced the Committee tograni per ' 
mission on condition that he paid certain sum to the I 
Committee The Committee passed a resolution accept ' 
Ing the offer but when the person failed topaytbesam 
as agreed served a notice under S 172, Ehinjab Municipal 
Act, for demolition The peison who had Uiilt the 
structuie pleaded that the resolution Imposing condition 
for Rrant of permission was lllec ■ 


MAMOSifD I shaq 186 ic 391=12 BA 317(1) 

I — S 19--prr>it>ltfnrvHA*—Oneof ttampt net eon 

Ibesiie stamps, which 

• ip affixed to a promis 

. Stamp Act requires 

re cancelled If one 
note is to be deemed 
• IS concerned, and the 

• In evidence t^R/idka 

• • ■ ■ PGA PRASAD 

• : : 1-* ■ =1940 0WN681- 

1941) O A t>12« 1940 OLE S28= 
1940AWJ1 (00 ) 267-AIB 1940 Ondh 308 
3 24 ^TgiX—Conitruetion — Sate of undnided 
share in property lubieet to mortgage — Stamp duty— 
IVkele mortgage debt if to le token into aeeount or only 
proportional ikare of debt 

Under the Explanation (0 S 24 of the Stamp Act, 
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STAMP ACT (1890). S. 86. . STAMP ACT (1899), Art 67. 

each party, stamp datj, which mdndes the — I . _i j. . .»n,, 

the whole mortgage debt, that i« the effect , 

Certain penons sold one-fouith undivided sh 

they had in tno immovable properties for ■ 

Ps 14 000, one of the properties sold was • . 

a mortgage debt amounting to Rs 66633, and ii^A\docutiunt and cbtatntng ef ttfiideaie under '.S'. 40 (1) 
propeity was sold subject to the morigage |(a) ' '' 

Held, that the stamp duty on the^ale deedj The proper lime for making a reference to the High 



ro It nor bad admitted it id evidence when nes^n 

the handi which the defendant was holding was not pro. I lui 

peily stamped, 

that It could not besaid that thebundi 
been admitted in evidence within the meaning of S. 

s • • • 1. ' • . • 



Dig, Col lUUj LUCHll' oUtio-liAU 

LL B. (1939) am 816 

— ■ ~ B. 86--Efiectof— Adniis«ion in evidence— If can 
be corrected tn appetl. See 1S39 fhg. Col. 1065 
RitMCHANDRAv ZOLBA. 1L.B (19lO)Kag 671 

— 'i.a SB— UitslaiKfed aieard admitted if tr,ai Catirt 
in tudinet—Admittiiilily, tf tan be ehaltenged m 
apftai 

Where an award was admitted by the trial Court in 
ciidence, its admissibility cannot be challeciged on 
appeal on the ground that It was not stamped in viese 
of ibe provisions of S 36oftheSiamp Act {^Ifender 
ion, J } GiRlSH CHANDRA SEN V. BRaJALAL SiN 

71 Oi J 190 

■ S 40— Collector's certificate— Reference to High 
Court ihereafter— Competency 
AhfD 40 * 

— Sa 40 aad 35 — Deeumt 

—Preientalian t> Ceurt if Pet 
Suck pertt’i.ifeau be eomptUed 

Th»e> is nothme in S 35 or 


under bch 1. Art 1 ol the htamp Act. (A’ryegi J.p 
MadhaORaOs' HaNsiant 1010 KX4. css. 

"’(Batma) Seb I, Art 1— Applicabiliiy— Test 
— Running aecouni— Balance struck end signed even 
month Sump, if necessary .Trr 1939 Dig Col, 1066. 
Ro£han N M A Karim omer&Co e. Mahomxo 
Ebrahim 185X0 608<* 12 B.B 108 

- -Art 85— Landlord end tenant— Agreement by 
tenant to pay In money varying rent payable under palta 
—If eaempt /jom sump doty See RCCISTRatiok 

act. S 17 (1910)1M3:,J 88l(rB). 

-Seb lA Art 35(a) (1) and (TUl>-.fp///«. 

btlttr — Lean frtm mortth to menlk 

Where a lease IS from month to month and does not 


taut under these sections, the payment of such duty or 
penalty Is left to his choice. H he does not pay, be has 
to take the con*eqaenc« of not being able tu use the 
document. But 11 would be obviou'ly hard and unfair 
to compel such a perron >0 pay the duty on tfaedoce 
metit merely because he attempted to produce it in 
evidence ILXihp Sinfk. Pkide and Bla her, JJ^ 


• I A-. ■ 

— lAuse on monlbiy reniar— leiiii useu uul leiiiuiial 
ed on one months notice Set 1939 Oi*. Cof, 1067. 
bOOR Ahmads Mahuud AU 185 LC 227- 
12 BX. 282 (2). 

' -Art fn—Afpleeabtlttr—Saad df tmardiam ef 
mtncr't ti’att under Guardian and ICardt Act— Stamp 
dntf—Canrt-Ftei A f, Stk //, A't. 6 
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STATUTE. 

RAOv Kalavatibu. ISO 1 0. 22t =1S EB 101<* 
42BomLB 668-AIB 1940 Bom 275 
STATUTE — Chiinid in — If can affttt Mteant't 
righis. 


/ji i.o<tiiiieiiL«u. 1 uu i^MLiuii «.jii ui (.out^e ue »ltemi 
if the kgiiUture so decides, but there mast be no 
nmbigaiiy about it C J ani Boie, J) 

GAKPATRAOf JAGANNATHRAO 

ILE (l94Q)Nag 488= V 
1910NLJ 187°AIB 1 *. . 

Oftrahve provtiieni — Proper pUtt ter \ 

Operative provisions are to be found in the body of j 
an Act, not in explanations ahich should explain not 
expand {Stone C J and Clarke, J ) RaDHsKRIsAN 
JAIKISAN V MUNICIPAL COMMITTEE KHANDWA 

1940 f? L J 63^ 

SUOOESSIOH ACT (XSXCZ OF 1913) and 
FuaJabLaws Act (1872). S &--AI 'ptian— Place m 
the Sn teinon Aet—Suecemen te eitjti of Sikh convert 
to Ckriitianiti—Lma applicaiU 

Oi a consideration of the provisions contained m 
Part IV of the Succession Act whn.h deals with consan* 
gamity, U would be noticed that there u ab^ointely no 
mention uf adoption as creating any kind of relaiton^hip 
whatsoever The rule of taw applicable in regard to ihe 


SUCCESSION ACT (1025;, S. 105. 

ISBL 88-41 Ocl* J.729 = 42PLE 215 = 
AJB 1910 Lab 274 
' 'S 96 — ipplicability — Will — Btjucft to 
douphter' t ten for li fe and a ftcrwarJt to her tent cr 
sent' tont —Daughter dying leaving ton and tan't tons— 
ght of latter to Suete/d when their father it alive— 
“ rtgagee from father during suit — Appeal by — If 
— C P Code, S. 146 and O 22, Rr. \0ond If 
i, the maternal greatgrandfather of the respon* 
u IIS 1 to 3, and the grandfather of the 4ih respondent 
died in i917, leaving a will, by which he directed Iba* 
the balance of the income of his estate, after allowmc 
* ' ‘ ■ ■ ally by tru«- 

a • ’ during her 

‘ , “After her 

u<.acu an iiu piupeiies snouiu go in equal shares to 
such of ray aforesaid P’a sons or sons* children as are 
alive . *' PA\tA abont Jut), 19)5 and was <urvived b 
person the 4ih respondent whose sons were reap indents 
1 to3 III a suit by respondents 1 toJandtheirmoiher 
to treovet thiee iouiths of the estate of S, a 
decree was passed in tbeir favour on the footing that the 
respond<nts 1 to 3 and their father the 4th respondent 
beJame entitled to the estate in equal sharer The 
Court held that the word ‘or” shoal f be read as “and " 
Pending the suit, the 4ih respondent created a mortgage 
of pan of ih* est.te in favoar of the appellant to be 
filed in appeal agiinit the decree 
Held that the word or'’ could not be read as “and 
and that S 96 of the succession Aut should be applied 
in coniiruing the will and therefore since the 4th respon 


Further in the ausence of anything to show that iu« 
convert after his converMon desired or did <omething 


a ShaHMUGam PiLLM ' ’ 1910 MW N 899- 

62LW 279-(1940;2MLJ S7B 


. 3 ti—Comiction under— Intent to defraud — 

Proof of. 

In order to maintain a conviction under S 64 of the 


Hamchands" Emperor 


73 — Applicali/iiy and 
ira pouiradi kramae— 
eiliier’i death— Legaty 
grant tint 

is a perpetual annuity 
charge on ‘pecific pro 
peny.in which circumstances Ihe law assumes that it is 
not annuity alune Irul Ihe property iiself that has been 
bequeathed. R aflmda, died leaving a will, which 
auwig others, incladed a number of annuities one of 
whKh was to B, 'putra fautradi kramad, B predeceased 

e estate of inheii* 

, b*ing an absolute 

, ■ r intention was ex 

, > of the Succe.don 

sLiucuieiii K,»*4my j ) I Ati tiiin,c<tmi wiin-ii .lu .he Case was clearly 

189 I C. 318- I governed by S. lOS of the Succession Act, and on the death 
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SUCCESSIOK ACT (1925). S 111 
of B, Lefore the testator, the legacy lapsed, 
gift was of a general estate of inheritance 
Hindn Law namely, to sons grandsons 


SUCCESSION ACT (1926) E 


respect of claims to a 
• Government servant are 

21 FatJ,T 37™AIB 1910 Pat 257 I under no liabiiity toobtain any snccession certificate 
i favour e/ uuiom ^/esens-- | the amoniit ve»li in them upon tke death of the depcsi 


I9l6 a Hindu cannot by hts will make a beq test cover I ' ■ S 2lA^/4ffIieaitlily^SuH iy trtJticr for 
ed by S HI of ibe Succession Act in favour of aper XntfMryof dtbt-—l)taih ef plainliirSuit continued ty 


A mortgage decree is a piece of movable property. I 
vihete a testator holding a morteage decree disposes all | 
his movable and iramovahle properties to bis 
wile and daring his life takes a morrg ge bond 
from the judgment debtor in satisfaciton of the decree 
the wife on the death of te<tator becomes entiiled lo 
enforce the mortgage bond bo question of ademp- 
tion arises nnder S I SI of (be Succession Act {.Fatt 
ill and MtrtduX //) SaNTOsh KUMaR BfXEo 
jALAOSASHlDavi 6 B B 892- 190 I O 36- 

13BP 163 


• — - -S 214— ‘Holder of letters of administration not 
being heir— KigSi to sue for debt due to defendant’s 
estate .fee 1939 D g Col 1068 KiSSrsLACt TILAR 
CtlANDRA 16610 121-12BO «1S- 

710LJ 57-AJB 1910OaL24 
— 8 2\i— Scope— Oeirii pasted wtkout frodue 

lion of tuccetnon terttHrate—df nuihty 

S 714 of the Success on Act in cSeci lequiret the 
Jodge to inMst upon certain evidence in support of the 
plamiifl s claim before passing a decree but theonis. 
Sion to obtain <b h evidence (succession certificate) 


grant It is no part of the daty of the Testamentary 
Judge to consider the question of tufe 10 property or to 
determine whether the property for which letters of 


LALr IILAKChamlIKA ieoau i,.i — 

I 12B0 413-71 CJ>.J 67-AJB 1910 Cal 24. 
——8 214(1) (b) — AppheaUJ ly— -Eaecotion pro- 
I r#—* hntf'ee d» e» dnnrif ecedenCy c/““ 

. certificate 


made out, to obtain the apouiutraent of a icceivtr or an 

injunction against the adminlstraior BAI 

VAR\ATlBAln KaCHUSATH LAKSHMAS 

42 Bob LB 1063 
S 212— ^copeand applicability St* SlCCCS 
uiOV ACT bS 304 AND 217— XlLATiVt 'cOPt or 

A.LB. 1910 Bang 178. 
■■ S 214— ApplicaUfity — Money deposited by eta I 
1 cjee with employer u eeroniy for good cooduct— Salt I 
cr recovery by heir of employee after hlv death— I 


- Ai.o*w C~>-«2&C 387 

^——^228 tad ZlX-Affhcah Ur-Crant t! Pro- 
Pah m Emttamd—F^rrultr nal * I* e*u*t to fudsa^ 
Atpheat emty opt* f" I llrn of aJmimirtrtiit^—Fro- 
tfdurt—tJohltly lo fmrniii lecunif—Proiltet 

Where probate of a oi’l of an EngtUS tmtatoe ha* 
, been obtained In Engtaod and (beexecaiorwbob asabte 
to tome *0 Indu to take oct lenen of adetlplv- 
I tratlon grteti a tniwer-of attorney to anether to 
1 him to appiy as kis age-t lettM of adml* 



nay 

STATUTE. 

KAOV Kalavatibai 190 10 SZIbISRB lOl-* 
42 Bom LB 668 -AIR 1910 Bom 275 
STATUTE — Changet »« — If can affect Itttgant't 
rights 
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Vixconimencec] i (iis poMiiun can 01 cour'e be Aiterea 
if the Itigijlature so decides, bat iheie must be no 
ambiguity about it {Stone C J and Best /) 
Ganpatraop Jagannathrao I 

ILB (1910)Nag 468-19010 807- , 
IBlONLJ 187-AIB 1940 Na; 196 

' -- OptraUve provisions — Proper place for 

Operative provi;>ioiis are to be found in the body of 
an Act, not in explanations uhtch should explain not 
expand {Stone C J and Clarke /) RaoKiKRIIAN 
Jaikisan V MU'ticiPAi. Committee Khasowa 

I9i0 N L / 63^ 

SUCOBSSIOfT ACT (XZXtX OF 192Sj anl 
Baaiab Lavs Act C1872) 3 h—AtapUon~ Place m 
the St* cession AetSneeestten to estate of Sitk convert 
to Chrisliansty—Law appiieaile 

O I a consideration of the provisions contained m 
Part IV of the Succession Act which deals wiih oonsan* 
guimcy It would be noticed that thert is absolutely no 
mention uf adoption as creating any kind of relaiion»hip 
whatsoever The rule of law applicable in regard to the 


I SUCOESSIOK ACT (1025^ S. 105. 

I 13BL 88-41 OrLJ 729 - 42PLE 216- 
, AJR 1940 Lab 274 

j '■ ■ “S 96 —Applteaiiltly —IVill —Bequest to 
\diSUghtcPt sen for hfe and afterviarJt to her senses 
' tonf tone —Daughter dying leaving sen and ton's sens— 
Htght of tatUr to tueettd when thetr father is aln-e — 
Mortgagee from father during suit— Appeal by— If 
liet—C P Cedt,S 146 and 0 22, Br 10u*r,711 
I ibe maternal great grandfather of the respon* 

denis 1 to 3, and the grandfather of the 4th respondent 
died Ml 19I7, leaving a will, by which he directed that 
the balance of the income of his estate, after allowing 
for a charitable b«due«i. should be paid yearly by tru*- 
tees appointed by Ihe will 10 bis daughter y* during her 
Jifeiime Then followed a provision "After her 
death alt my properties should go in equal shares to 
such of my aforesaid /*'/ sons or sons’ children as are 
alive ' P died about July, 4935 and was survived b^ 
her son the 4ih respondent whose sons were resp indents 
J to 3 In a suit by respondents 1 to 3 and their mother 
to r<s:ovef three fourths of the estate of S, a 
decree was passed In their favour On the fooling that the 
respondents 1 to 3 and their father the 4th respondent 
became emitled to the estate in equal shares The 
Court held that the word ‘er" shoul f be read as 'and " 
Pending the suit the 4th respondent createri a mortgage 
of part of the esti>le in favour of the appellant to be 
filed in appeal against the decree 

field ihat the word er” could not be read as "and’ 
and that S 9^of ihe '<u cession Act should be applied 
in construing ibe will and therefore since the 4th respon 


convert after bis conrer ion desired or did «omething 
indicating an intention to retain any custom of adoption 
that might have prevailed in the community or the 
locality CO whicb he beloneed be ore his conversion, any 
such custom cannot apply nor would succession to the 

r . _ . s,. _ A nJ c e .K. 


niwami Avyangar, /) HaJO CHETTIAR 
sw.Av OGAM fiLLM 1940 M3VM 899- 

63L3V 279-(1940;2MLJ S76 

8 Lapse of legaey—How may be pnient 

ed 

A testator may prevent a legacy from lapsing But [n 
: order lo do so he must clearly exclude laose and must 


(Butmal.b 07 — lllesitimaie ano auiTneo vi mo- 
ren, if inUu led under See BURMA Law s ACT 13 
AND bUCCESStOV ACT, S 37 1940 Bang L B 654 

.Sf 67 (c) and 6Z—Orat will by Hindu — 

Validity 


DHURY V BIRENDRA NATH Gf’SWAMI ' 

18510 634-12 B 0 387I 
■S Conviction under— Intent to defraud— 
Proof of 

In order to maintain a conviction under S 64 of the 


on her death during the lifetime of Ihe testator lapses 
I and passes to the son whom the testator had tried to 
I exclude {Yeung Cf and Tek Chant /) <;hiV 
iDevip NauhcbIA Ram ILB '’1940)Lah 683- 
I 19010 682- A IB 1940 Lab 318 

• , ■■ s73—App/ieaSt/i/y and 

, Ira pouiradi kramae— 
cs/iiler's death— Legaey 

• is a perpetual annuity 

• charge on '•pecific pro 
perty in which circumsiances Ihe law assumes that it Is 
not annuity ahne tmt ihe property itself that has been 
bequeathed a Hindu, died leaving a will, which 
among others, included a number of annuities one of 
which was to B, 'putra peutradi kramaf, B predeceased 
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SUCCESSION AOT (1925), 8 111. 


SUCCESSION ACT (1925), 8 I 


of B, Uforeihe tesistor, the tegecy lapsed, (3) that the j cession certificate — Necessity — “Debt " Stt 1939 Dig, 

gift was of a general estate of inheritance according to ( Col 1068 n,"*- r 

Hindo Law namely, to sons grandsons etc , In dge ] KUARI ■ 

socces«ion, and was not a gift to a person and then to 1 ■ — 8 
some other person within the meaning of III (in to 1 
S l05of the Act (lyarfanJ I ,■ 

PRASAD GHOSH o DFBENtiBA I s • ■ • respect of Claims to a 

1861.0 172^6 B£ ... Government servant are 

21 PAtX.T S7“/» ■ . ' . . y succession certificate, 

S It/ll iH favat^9f unlern — | the amount vests in them upon the death of the depcsi 

‘ //) subhadrammal 

filE-W 675- 
' '^AZS 39<0£lad 590- 
(1910; 1 Mil 3 715 
ly — Suit iy trtdttfr fcr 

edbyJj 111 of the Succession Act m favour of \me*>tryef dtht—Umth ef plamtiff^Smt tentmHtJ by 

~ "■ ttfieate—f^ecunty 

ate Act applies not 

■ ■ representative of a 

■ al<o to a suit origi 

continued after bis 
sho is substituted in 

•nON 

8 Xh2—AtpUcehlily—Btfutti 

iminataUtprtptrtitt—Ttstaltrbtvmg • — 

and latiHg murlpaef band m Mlii/ae/tt - 

dtbtar~£fitt ef—AittHthan—lf any ■ 

A mortgage decree IS a piece of merabfe property, ' S 2Ii—ffoId<i of fetters of administration not 
where a testator bolding a mortgace decree di«po^ali being heir— HigStio sue for debt due to defendant’i 
his movable and irareovahle properties to his estate 1939 Dig Lol 1068 KiSSCMLALt Tilak 
wife, and during his life takes a mong ge bond CHandra 18610 121-12BO <48- 

from the Judgment debtor 10 satisfaction of the decree 71Cl><I 67— AJ.B 1910Oal.Sl 

the wife on the death of te<ta<or becomes entitled to . 8 SU—SeaPf — Dterit paiud wtliant pradue 

enforce the moiteage bond No question <it z^*^p-\itaHaf tue<uii«n ctrl’bicatt—// nnthty 
lion arises under S l5Iof the Socces«ion Act (/'ee/{ S 2J4 of the Soccession Act in effect requires the 
111 and Jlf/rfd$tA //) o,«— i »•«- I » j « • • ' 

]AtA08ASHl DAVl . ‘ > i 


" ' ■ 3 17S--Annnity • • • * ' * ' , 

A’r’flwas”— Nature of— 1 .•** •* * ’* . 

petual 5'r/ SUCCESSIO'- • : • •' • • e e 

i73 . . • “ • ■ 

— " 8 211— /<ig*»r-y P • ' ' . * ' “ ' ' ' I.,.' 

httenaf cdmimArattan-ijMiiuun ai luityii r< SHAMSHERAtr FaARUDDIN 

^ Canal am grtUHd ¥f praptrtt btiHf tiinlfamly aaattX LLB (1910)8018 611 “190 1 0 SS9- 

^Snittinabihlj—Btmidy at asvtaur j 15 E.B 107- *2 BomL E 621- 

In an application for tetters of administration tliel AJS 19<0SCIS £85. 

Court has only to see that the pers^ properly entity g ^ ^ SueceKion'— Meaning of— 

10 rep ewnt ihe estate of the deceased according m the I _ . ' • _ 'v..-.. . .. 


^ant Iiisnopart of the duty of the Tejtamemsry igEC <13-71 0X.3 67-AJB ISIOCal 21. 
fudge to consider (he question of title to property or to ^ • , . . ». 

determine whether the property for which letters of ® 214(1) (b>— Apphcabi! ty Eieeuiioo pro- 

administration are asked for was the property of the ceedlngs— Decree holder dying daring peodercy of— 
deceased or not or was the Joint property belonging to SuVtHaiion applieaticmj^ heir-SuWSioo ^'iScai* 
the deceas^ and some oue else during his lifetime A — Necevsity Sir 1938 Dg Col |2d7 Tr)A^5 », 
careat cannot be sustained on ibe mere ground that the *^***^’^V,b < I^B. (1910|Nag 196 

property In tespeci of which letters of admisumation a.e 8 218_Appl.cai.ois for letters of admlBi.irttK» 

asked for U Mnt family estate The easeator U no way “ ®! 
prejudiced, because he has the right 10 file a fu,t to e*ta Jer 1939 D g Col lOW JnanaDA C^VIVDA CHAU* 
Wish hli tide to the property and If proper grocods are DHVRY w^EiRiUdRA \ATH C(»waW ^ 

made out, to obtain the ipoinntoetit of a reeeirer or an ■ * ••a ieoiC oM — 5S7 

tnjanction against the administrator (Aexe,/) Bai — — 8l 22 Z*siH\—A//li{aii'itr—Craml 0 fBra- 
l*AR\ATlBtt r UaCMUSATK LAKSMUAW Mr tm England— Fjrrntf irmai’t la fryu It India — 

42BodL£ 1063 Apptttalirm tf tpmt far t tUta af nJmtmilrtlta^—Era- 


1 •.)«« wlih emplojer as aecnnty for good condact— 8«si 1 trailon grants a pow«T*</ sttoreey to another to 
'ct teenrery by heir of er-ptojee after hi* de*tb— Sna-l Ho to spyfy at hi* aje-t. le» i e» f of ad 
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SUCCESSION ACT C1925), S. 241. 

OBght to be issned to the applicant nnder S. 341 mthont 
security and not under S. 223 of the Sucv-ession Act It 
could not have been the intention of the Legislator to 
compel an executor living abroad to come to this country 
to takeout lettersof administration personally vrhen be 
has obtained probate of the mil in his own country. 
S. 241 has been read as covering an application for 
letters of administration nlth a copy of the will annexed 
when the original cannot be prodnced because it held 
abroad as the result of that Court having granted 
probate. S. 241 cannot be read as applying only to the 
case of an executor temporarily absent from the province. , 


SUCCESSION ACT (1925). 8 301. 
thatanyoneis preiudlcially affected thereby. (.Mittf 
And Akram, J /.) DlNABANUHU ROV v bARALA 
SuNDASl IJiB (1640)lCal SS^^ieSIC 7B7» 
ISEO 35=71CLJ.26 = 44C.WN.149*= 
A IB. 1940 Cal 296. 

I Ss 276, 284, 286 and 295— Proceedings for 

prebate when becomes a Suit— .C^rwr t/andi of person 
not filing caveat, Sfel9i<} Dig. Col 1070 VIOLET 
PATtRSON t. ADELAIDE EllZABETH FORBES. 

ISLnck, 107-AI.E 1940 0ndlil6 
I — S 283(l)(e) — Crtdilor et lutr-atlaw—Rtgh’ 


(l9iO)lM.I.J 264 
' -8.263 — Grant of adtninistrauon Ivtmted for te* 

presenting deceased in suit— Application by executors of 
deceased's ulll for its revocation and for grant of probate 
—Practice St* 1939 Dig , Col 1070 hfT. Golab 
Dave, inthtgtoJtof 

18510 341-12BO S66 
'•S 2i'i—lifVi)<attan tf preiale^Cnil tun— 

No civil cult lies to revoke a probate on any 
ground, (or, It is the intention of the Legislature that 
the exclusive remedy In every case should beanapptica 
tlen nnder 8 . 261 of the Succession Act (Pantkndfr, 
/)Panna Lalo hansraj Gupta 

ILB (mOlCal 14-18810 674- 
IS BO 18-AIB 1940 Cal 236 
' ■ — 8 26S, 111 te/iatt *f tprticl and 

[tntral citaliant—Rfic’eatitti »f grant— DtterttiaH of 
Court. 

Per Miltir, J . — I lustration (ii) to S 263 of the 


wberesuch special circumstances exist, and espeaally If 1 1 ». EjiPBXOR. 
the Kill had been proved in s^j^mn form before, revoca 


Atuenmg creditor cannot maxe any uiueieiiiA- 1 1 
principle {A/$fUr and Akraot, // ) DiVABANDU 
ROYS' Sarala S15«DXRI II.R 11940) ICftl SO- 
1B8IO 787-13BC S5-71CLJ £5- 
44 0.WN 149»'AIJR 1940 Cal. 296. 
3 283 ic,'h-“/i’tereif'—Dtlilar of dtttaied— 
Kigkt tookieet to grant of itHtn of admtHitlrotion 
A debtor of a deceased person cannot by merely con- 
tracting a loan become interested in the estate of the 
deceased and he ha' no hius rtanii to object to the 
grant of Inters of administration under S 283 (r). 
Succession Act. (Pa$l Alt <t”d dftrtdilA, /J) 
Sawtosm Kumar Bo«e v. Jaladsa5Hi devi 

6BB 892-190IC SO-ISBP 1&3 
— S 283 (1)(C)— '7«rrr«f”— i'mp* tredtterof 
*tlate-~ Ktgkt to obtttt to grant of firotaU. 

A simple creditor of a testator's estate is not a pertoi 
having an interest in that estate and he has, therefore, 
no right to object to the granting of probate of the n ill. 
The interest which entitles a person to object to the 
srant of orobate most be an Interest in the estate and 
... •< • • eprobatepro- 

. ■ « of the term 

• . ■ '.tE AUGUSTA 

. ^ . 10 I C 362= 

■■■IV 56-7BE9 

. «, • . ‘to discharge 

• . nt See 1939 


' >1 ■ I : :940 Lah. SB. 

C. P. Code, if 
. • • contentious. 

■ SSION ACT, 

. lOOWN. 1. 
I furnish fresh 

0. &RI Ram 
187 1 0 93-12B1.. 440- 
ALE 1940 Lab T" 


tion would not be made. There 
principle betwe* ■ *' a-"* ■ - - 

under S. 283 • ■ 

persons Interes ■ 

proceedings for ■ • 

and a general c . • 

should be pubti' ■ .• ■ 
emission to pu' ■ • ■ ■ . , 

I* not a sttiiata . • 


i. 301— ‘ f/tgk Court"— If includei original 
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SUCCESSION ACT (1923), 8. 302. 

JJ-) JNAN Kumar Das v ram Ku\tAR Das. 

Z.Z.B.(ldlO)lCa{ 79-186 IO.302*> 
12&C C66-140W.N 2S8-AIIt 1010 Cal 264 
S Slept— Anntutf pafailt undtr mt / — 

yippli'alien to reiovtr—MaintaiH-xbthly—Limt^tieir— 


SUCCESSION ACT (1025). S 328^ ' 

” ' ” S 317— Acconnts— -Court’s power to examine. 
Set 1939 Dig , CoJ 1072 Gulati v. Reeves iirown 
180 1 C. S9-12&L 837. 
— —S. S17— Executor— Burden of proof. 5w 1939 
Dig. Col 1072. Gulati r> Reeves Ubqwn. 


AJE, 1910 Pat 2S4 
8 302 — Scope— Juii*diclion of High Court 
under— Disputed questions of title and fact— Ouesiton 
whether deed of surrender b; pardanashin lliodu widow 
IS valid— Petition virtually amounting to suit in eject- 
ment— lunsdiaion of High Court to decide See 1939 
Dig . Col 1071 SUUHASSU VIOHAK SiRKAR tf. 
IIaRISM CHANDRA DUTTA 18810 8l9- 

13 48-6BB.7SI-AIB 1940 Pat 194 
— Sb sol and 212— A’e/efrJ'e eeoP‘ «f—Suit if 

mertgageeta re’cver debt by tall «f niartgiged . 
in fitSittnaH af exttular de son tort— Matmama 
h 304 must qualify S 212 of the Succession * 
the tao provisions of Uvv must b* read together • 

Is a special pros islon allowing suits by a creditor against 
an executor of his own wrong to the extent of the 


property of ibe deceased but merely to have his debt | 


toe purview ui n au4 anu is nni uarreo py » 212 
(^MraBxand Jj") MRS Muvroe t> Rod 
R iGUES 1010BangX..B 485-190 1 0 627- 

ISRB 81-AJ.B 1910 Banr 178 
3 307— hiecnioi ■ • ' • ■ 

executor to carry on ■ . • • 

buslneis for that purpc ' . . * 

assets of the estate Set ' J •• 

SHAW Dsn ABHAl r MAHUSiau alAUOMED 

1 1*B («W)14»4 211- W \ O €03- 
13BM 303-(1910)lMX.J 855(2) 


an executor to enquire inio lacis uuisiae ine niii as iney 
existed Immediately prior to ihe les’ator'* death Much 
of the usefuloess of the statutory power conlerred by S 
307, Socce.sion Act, on executors ir India would be 


32EM.729 

Ss 322 and 323 — Crown debts — Pnonty 

Hie Crown is not bound by Ss 322 and 323 
of the Succession Act It enjoys a prerogative 
right of preference in payment to alt its subjects 
of debts of equal degree and except in so far as 
the Legislature has thought bt to interfere this 
rule IS of universal applicabon. The Succession 
Act dots not anywhere touch the prerogative 
of the Crown, and the scope of the CrovTt 

. r •• ■ ii . i.» { •Tjjny 

• ‘ S. 217 

■ f ■ taxes, 

• • • ' • I .of the 


’ s to see wiio are the ordinary 
' what order they should be paid. 
’ ani Braund, J.) U Ba Tni t 
• GunxAi, Buiua 
1939 RangLR 701=186 I.C. 684s; 
12 RR. 279=A.1R 1940 Rang 36 
*5 325 — Debit af deetattd — Priartly etee 

rS 325of the Succe>ston Act. tbe debt* of the 
deceased tafcepiietity over *11 the legacies Theonly 
persons that ate protected are2eM* fide purchi'ers for 
value without notice l,Bkide and Din Makantmad, 
//) bARDOOLSlKCH V. VIR BlIAN 42PJ.B379 

• . ■ ' 4 • • . avertega 

m ■ pre^erif 

’ . ■ , aymeot of 

the debts of the deceased tales precedence over Ihe 
legacies A iierson who has obtained a decree sgalnit 
the deceased can therefore proceed against Ihe proper 
.. j . w .‘.->:x.d Irrespcaive 

• . ■■■ • ■ ■ ..... -deceasedare 

I • I ■ • ■ • 'the decietil 

. an- .1^.. -• ..y/.) ABDUL 

AElEr DHAFAUC JETHA & CO,. COURtY 

J901C 506-13 EX 173-42PXE.427- 
AUb 1940 Dab 318 
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StrCOESStON AOT(im) S. 852 
GiR» Dhu*jshaiKavashaMisra 

1910 *■- 

AJS igiOMAd 

83 332 and 335— 

Necess iv — Cxecutor also 


STTEETY BOND 

^e^mere fact that an appeal had lo be broogbt la a 


Kerr ‘“CH I Art 12 lUiu N LJ 

■ ' ■ ^ 379(3] — Falnre tu fatDi<h.securi() asduect 
ed— Refund of pnexpet ded deposit— If Can be refa*ed 
See 1939 D g Col 1073 FATMABt /« re 

185 LC S72-12KN 154-A.I3 1940Nag C5 

Ss 384 (1) and 588 (2) Prorlso— y</'P 

Forum— Order gretntinp eerii/iette fasted it a 
/ ’dgr invetteJ teili foteert e'f a Di triel Jid£e 
\\ here aa order graalmg a ‘uccession ceriiCca 


A I B 1910 Ondh 164 
BtJEETY BOND — from Jeeret 
—Surety for decree holder for voithdraval of atnount 
fendtug apfea!~Boftd iy luretf—Vitdertaiiiig to h 
UaUt for amount if In this "numier” deeition 11 revert 
ed -Pert reversal in atpeal—Second appeal— Suit 
entirely ditmiiied in second appeal— LtoMtfy of surety 
—ff extends to tecond appeal also 

The terms of a saretj- bond most be construed 

{ and if the parties in an appeal hare fai ed tomiLea 
provision for the contingency of a second appeal, that is 
— *rK ch the Cooit cannot coirect. D 


lo«et Court is alteied in favoiu ui i 


« „ j dent has to pay the whole or a portion thereof for that 

»«_ Anoeal— forom | ^moont I shall be liable” The appeal leml ed in favoar 


appeal n 

ppellanl and the amount payable by h n 
need by Rs ^SO Tl is decision was given on 
«•«> Tl.. » vas a second appeal to the H gh 


purposes of valaation between a soit enoei .1, 1 v,, 
C F Code {<.r ) after an objection has been dismissed, 
and a suit wb<ie no objection has prtviou 
(Shemp J ) 'JHAM LaL t- ShahBAZ K ■ 

- '-8 8— Sait for declaration of nph 

Damages for trespass and injuncti 
1939 Dg Col 1074 1 Aja Biu 

Mam Eshera 18910 

ISBP lOS-'A I 

' ' ■■ R 11— 03//mi>r; as to lurtsdulien—Jf eante 


(fore extend onij lo the amount lor iaui.u lu.. u ui 
ihefirstCoort was reduced in appeal namelj Rs 550- 
. *Tt l82ofthe 

■ ond appeal 

— “ u u ■ P"al in A S 

ng J'S DHARitAPOltAM MuTT 
SAHIB B2LV7 es?-* 

■■ VN HST=(1910)2M1..J 831 
] ■ - *' ■Construction— Bond pros ding that sureties would 
should succeed in the 


—Appeal alloaedin 
abil ly of surety— If 
VFERESaUNGAH vm 
316»12BJiX 621 


Surety lend to pre 
— Dismissal of tlaim 
ton— Surety ifaisd 
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Suret; bonds are to be constraed primarily npon the 
terms osed in tbe docament and, in respect of any 
matter on vhich the bond is silent or ambiguous by a 
reference to the various rules a 
which apply in such cast* Wher ■ 
ment before Judgment a person ui ■ 
a bond that he “shall either cause 
produced or its equivalent vaU 
in Court upon such decree as the 

ca<ie whenever ordered ' and th* suit was dismissed for 
default but was Subsequent!) restored and decreed on a 
question whether tbe surety was liable on bis bond It 
was held on a construction of the bond, that his liaU 
lity did not terminate when the claim was dismissed for 
default and that when the claim was decreed the saretv 


properties by the karnavan Is not entitled to be dis 
charged from the bond on tb" ground that be is not pie* 
pared to continue tbe bond or that he wants to di pose of 
some of his properties or that be has fost faith In bis 
karnavan, when It IS not tbe case that be eaecutvd the 
bond owing to any mistake of fuLt or misrepresentation, 
etc In the case of tucb a bond a sucet •* . 

himself or discharge himself from the 
•Meet wilt but must obtain leave of th< 
of the Court can be given for good c 
would depend on tb« aicumstanees 
{Pandrang Rn> J) NARAYAtiAN • * » 

KUNHATHAYI AstMA f52LW tl9« 

igiOM.WK 65d»AIB 1940Mad 730- 


the alternaiive Both the principal debtci and the surety j 
are liable at the same time to (he cm 
owed moneys to tbs plaintiff, who pn 
as the compin) came Into financia 
managing agent of the company ifae ■ ■ 
for tbe debt due by the company to O 
inately there were proceedings for 
company, and unoer S 153 of the • 

scheme of rec6n<tructjon was approv i 

by the Court under which the c 
receive half their debts in cash and 
ihe shape of preference share* iM » 

the scheme was sanctioned, ihe , 
tne managing agent (guarantor) that be did not 
agree 10 receive preference ibares and that bis lights 
v.nder the agreement of guarantee remained on 
a*In:ie<l He leceived payment order the svheroe 
ard lapsed a temporary rectije an respect of Ihe 
preference ihates which came to his lor, twt he did not 
receive the share cetUfi'ates frorn she company and 
I ever dealt with Ihe share* and also oiTi-red to vetum 
he preference tbarrs which came In hiTuanderthe 
vheme, la a mit against the managiBg agent to recover I 
tbe balartce due to him tbe defendant fjeaded that he | 
wa» «' schirgsd from U*bd ty at |he plain'll ha' atrpt* 

Y, D loto— 7* 


TSA CONtBOL ACT (1938) Seb 

ed payment under the scheme as well as the preference 

shares 

Ifeld, that tbe scheme sanctioned by tbe Court and the 


— — Discharge of liability— Administration Bond- 
Maladministration •— Compleiion of administration— 
Succession Act, S 263 EapI (if) Stt 1939 Dig , Col 
107S Nani Lal Das, 1h the toads cf 

lesio 431-12B0 364. 
. _ „ _ . — Surety for 

• cedinss and 

- procedure. 

18 Pat 761. 

— —Liability — Underiakmg to remain liable not- 
•• debtor and 
or agreement 

• • and creditor 

■ rACT.S 143 
il,^iv.ilMLJ 424. 

— —Minor** contract— Surety for performance of — 

Contract being void if absolves rarefy See MlNOA — 
CONTRACT CV 19*0 N L J 358 

——^Surelf hand—CenstrueUtn—Rules-’l.tabihtgof 
suretf—tf /smiled (y reeila/s 

\Vh*re a Avwiimsnt onexKi with a reriial that ■ecutUy 


e/tia tnat toe above uause aiinuugucuveieii iii wiue 
terms would according \o the prin>iplet of interpreta 
•■An Wave to ha ronsirurd «n far as the etecutant No 2, 
ncerned with 
imued to the 

I 'll would be 

ipropnailont. 

Mohan v. 

II 3WN 793 

■ 8). 8 15— 

Aifh taobliJi’i lietnte—Latsar or /Jisset—l^si e*t<hled 


—3 Zi—S fte—Jmrsidielim *f Ccurts 

While the fixing of any quota tie gran irgof and the 
icfasal to grant a Kceeie cannot be qoertiooed by any 
CcuTturderS 2* tf the Tea Ctotrci Att.rigitioo 
vegsrCiWR the cobveq trtr* cf sech txi''g grant or 
refnsalb not bailed by it Ttelfveree Coats* Lave, 
therefore. fell aetloniy to hear a case ievolilsga 
question as to who should be*«£i by to-h grant, it* 
lessor or the In<ce. (CaeArfr FC} K*) Ki 
Kahar Nath Fkiu Raj 19 lob 

— ScJl. CL (1 —Col * m„oe' tuf 

eit’tr—AJ/iUom of iirdiUf allrso'itt 
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TE \ COMTBOL AOI (1938) Sch 

Under Cl (1) of the Schedule to the Tea Control Act 
of 1938 the iaiual crop basis figure wiM be either the 
crop basis figure for 1937 38 or the highest cri^ bas s 
figure fixed tur an; preceding jear afier investigation 


TOET 

The expression } oung clearings" in the latter part of 
R 4 ( 3 )vl) of the Tea Control \ct Itnlcs J938 has 
been ij*cd in ihesame $en«e as the expression •'ioeng 
area ' has been used in Cl (2) of the Schedule to the 


hardship allowance granted in anj prcvijos year 
{.EdtUy /) G A LLOVDo iNDJtN TEA LICEN I 
SING COMMITTEZ 44 C W N 634 

— ■ — Seb , Cl fl) — Crep bant -- AJdilton »f 

Aardthtp allnoanee—Permittibtlity—Intlunw tuth 
allnvance in crop Bant ni dtr 1933 HuUt—lf un 
warranted 

The Legislature in enacting Cl (l)of the Schedule 
to the Tea Control Act of 1938 could not have inteoded 
to provide that a hardsh p atiuwance should be added to 
the crop basis of an estate if such crop basts already 
included the haidsbip allowance in question Sacha 
provision would have placed the estates concerned In an 
unduly advantageous position with regard to 
estates which bad received no hardship allowance 
therefore reasonable to bold that the intention of 
clause ID respe't of hardship allowances was that 


extiidingaUowan t^Pirmitiiiilily 

R 4 (4) of ihe Tea Control Rules, 193«, and 
the scale in S:h I attached thereto moit be read 


the Ut January 1926 KLdtIty, J J LI^NaoaK xi-a 
CO V Indian 


R 4 (b) 

tf—Rccai rse ta Sshcdule IJ—Pcrmititbility 
Ihelan-o-c'of R 4 (i) (2) of the Tea Contro 
Act Rales, 1938 Indicates that il e Commitue are ro 

auiloii ed tohave recour c 10 the provisions 01 Seb 11 
attached to those Rul»« in calculating the deduOior 
tobemadennderthis part of the rale if salisfactoo 
evidence is forthcoming of the yield which a young area 
contiibuicd to the production of a tea estate in the j«ar 
I L. Sts crop basis 

* ■ p INDIAN Tea 

7 ICLJ 260- 
• B 1940 CaL 406 

. ' ‘•i 10(d), 16 

cut 

Cempensa 
y Dtstnet 

action by a 
ph authont) 
by the tele* 
applies only 
, oeen erected 

I and oot before erecnon el a line In tl t case of cutting 
down of trees for the purpose of laying a line the order 
of the Ma-istraie as to the other 


U’4 ll>)liy-~Conifructian , | TELrCRAPH ACT. ’'S 10 (J) 16(3) AND 18 

In construingR 4 (4) (l)of Ihe Tea ControlAct > itJioMWJJ 799 = (1940) 2 M L J 254 

Other means 

, sion or relin 

uires a deed 


MOTILAL 





(b) ( 1 )— VouHt cteannif —Meaning 


•Defamation— Civil act on 

mttary ititementi contained m a 
1 Irate— Privilege 


01 — Maintain 

Nakavana 
8810 8 W= 

-13EM 110 
for Jamaec ! — 
eemplamt to a Mafu 
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TOST TOST 

In a «vil action for damages for defamahon in at all from sacli a finding In the case of a mutual 
respect of certain false sutrments made in a wiiuen assaolterbere both parties are in a position ol equal 
complaint to a Magistrate the defendant h inapnv -• j j 


leged position {.Grillt /) DRIJLAl. PBASAn 
Mahavt t ALDAS I L E (1910) Nag 48 • 

187 1 0 764 = 12 EJI 30l = 1940NLJ 83 
AIB 1910 Nag 12 

- " — Difimatien—Diinugti — ■ '* 

^rau «/»j« and canvtctiffH cf dtftn 
suit fcr d tmaget~H grctni far 

■datragft 

In ca<ts of defamation the lav alloirs to the wronged 
part; two ren edies a civil remedy and a criminal 
remedy which are different The f<ci that there had 
been a criminal prosecution and eonviction obtained 


in action for malic ons prosecution 
* mind of the prosecutor at the time 
prosecution (^Radhudrishna J) 
■ Kuni BehaRI IJAL 18610 233= 
IS Lack 401 = 12 BO 802>>1940 0 Z.E 118= 
1910 O A 105= 1940 O W 201= 
1340 AWE (OO)10B=AIE 1910 Oudb 320 

ticn — Ijabilily far damages 
se and maUctout prateeulson-^ 


52 282=AIB 1940 Mad 879 = 

(1910) 2 MX J 828 
— - Defa) atioii — PUa of iitsixficaUoiv^Bitrdtn 
>f Proof 

On the quesbon of justtficabon for defamation, 
the burden of proof lies on the defendant The 
burden of proof on this point is not shifted, not . 
does the presumpbon of good conduct cease to | 
be available m favour of the plaiotifT, in conse- I 
quence of his having given evidence on his own 
behalf (Rowland, ] ) Bracwar StNCn t 
UjAcza Sntcd A I B 1940 Pat 93 

^'OefasMhait — Privilege — Cemtnmnieatign er 
ttmplaint ta Paint tharging a pertan teitk trtmtial 
ireotk if trust— ff atsalutety prsvtleged 

A eompU nt to a police officer from its very nature 
as a statement which the complainant is prepared later 
if called upon to do so, to tabstsniiat'' upon oa h is 
absolutely t nnleged The plaintiff took some diamonds 
from the defendants a firm of Jewellers on approval tn 
April, 1936 On 25— 5— 1936 the defendants present 
-ed him with aninvoice for tfaeir cOat The diamonds 
were not paid for On 27—9 1936 the appetlants sent 
a letter to the Inspector of Police which the plaintiff , 
alleged was defamatory as beini; equivalent to a charge 
against him of criminal breach of trust In a tmt 
the pU nun (or datnasc 

/felJ that the fetter in question was piivlfeged 
absolutely and no aaion for damages would he (A img 
/) RAPALALSCOt f.RISH'CASWAUI AIVAB 

1940 JIWN 1094-52 LW 519- 
(1910) 2 &I.X3 556 
~ '■ -Mai Clous prosecution -Absence of leasrnaWe 

and probable cause— Proceedinge under b 144 Cr P 
Code-— Suit for damages Set I9J9 Dig, Cof IPSO 
Nahatasa Mudau r Peris akalatui 

ISSLC 801=41 CrX/ £77=1SBM.1J0 
■ Malicious prosecution— Action for— Facts to be 
proved in order to succeed Set 1939 D | Col IPhO 


ved that a person did vrith the 
intention indigatelhe fale 
I and malicious prosecution a id is responsible for It, he is 
I liable for damages It mailers Utile that he was too 
careful to come as a witness in the txs but preferred to 
I WoiL behind the curtain lie is iri liuh the real pro‘e 
Color she nominal pio^ecutor being merely his tool 
(.Oatn JC and IftsteH /) ISSaBDAS KtgHfN 
CHARDf ASSUDOMaU IL-E ll040)SAr 2S0- 
289 1 0 72=1SBS J4-A7X 2940 Sind 90 

■ A/alittaus praseeulwr-’Liali/sty far •— P Ittt 
prtututiasi an defendant s reparl—hipart nal proved to 
6e falst 

Where (hedefeDiiasl in a suit for damages for nali 
cious pio*«cution bad filed no complaint in Court against 
the plainiifi but bad only eniervd a report with the 
police lor noting, etc and the police after due investl 
gallon and making sure tbai the report of the defendant 
was correct had filed the chalan against the plaintiff, 
who after iuoibal inquiry, was acquitted and the 
plaiMid could not prove at all that the deierdanl bad 
entered the report with the police whinhwaa false and 
basedon enmiiy and to cac‘e injury to the pUmiiS 
field under tbe circnm*iancei no reepon ibiltiy for 
damages lay on the defendant (,Bsrdt /) FaYAZ. 
MOHAMMAD t SardarKhan 187LO 689 

- Vahtstus praseeutisn — Lsaiilitg tar— When 
artset—Jifert esegrtssian cf tu'fseitn to pallet— Prasieu 
tscH ty paUet—etefcittat — Camplcinjnt sf Isahlt 
In a suit (or maliaoua prosecution the qsestiou is 
whether rhe rfefendanr Ir eBbstanliitly rwpoosiUe tor the 
pioiecution of the plaintiS and whether be has or has 
not act'd in good faith Mh«re the defendant trerely 
capve*<«d bis ta^pinon regarding the plamtiS and cfi' 
not pan MAely lay that he was go liy and left the n alter 
loibe inTcsiigation of the poCce and d d not take arj 
unduly active part in the condan of the case he ii nor 
liable If the pla ntifl n prosecuted and altitna’e'j 
a-qu itwd " • • 


Madji Kau t 


CllATURBItUJ 

LXE (1959) Kir (P C ) 575 


• —Valliiaut fraseeuSien—Camptcint /ui— / tair — ■ Valiarui t'ts* »♦ en—Prese ut am fats h prt 
falsr—Prttcm‘lieH at tadsecie of reasetealle or pr ia ireutoo g Im mleJgr—Vc/iee if etc Ae tc /erred 
■bit taut if rttseJ—SSale af mini e' frast-m r~— Wbeo a prosecutor launches a prosecuiion bised upon 
Xelftant feimt af liotf setatemec whs b he knows to be antrue ard fee whi ^ 

In many canes the findiag that the ensp a nants case ihetessBo leasonaUe and proballe ca'se is-arsery 
wasfalse my t ad ts a pre^nmptlon rhit tbecom eir'umstaoce wrwU rai>etbe Itfrrefx* ihitOetewr 
plainint had no reasonable and pro'taUe CUaM (or ma im in has inn at eg the prosecc ton (i/y« 

wirgng the c>mplart Jeatms him h aa actioct of Votrlf JJ) DawkOMs U Miv 
wjI ions prCKe-ot 00 to reSut that prewaipiljei Int an 1910 EsEgXX.£5l- 

ctTtAin other cs—s sc h a pimar'l'n may eoAins; A IX 
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■” ^'Milioeus fiiin/cutli<n PreiteuhoH ch Ugat 
aittci — ly^tn ceitld ahfite fretecuter from liahlitf f»r 
J\ima£ei 


tio 

foi 

lauiicned ihe pro»ecution upon certain f^cis tvhlch be 
&neur or most have knonn to be untrue orupoitthe 
conclusion drawn by the lawyer which he could not 
believe to be correct the prosecutor is not entitled to 
lake shelter under the law]er s adtice int^nitfor 
damaecs for maliLicus prosecution aeain«t him (<*/}•> 
flu ani Most’} JJ) Daw YoN e> U MlN SjN 

JOlO Bang L B G31 > 100 2 0 830 
AIR 1910 Bang 230 

■ ~~ •Milittons pr s Htton^PrcmuUon rthrn ttarts 


f AND JnC. CALCU7TA 190 2 0 7S5» 

lOlOIlLJ 237-A2B I9l0 Kftg 225 

■ ■' —Malicious pro«ccuiion— 'I\ca‘onable or probable 

'aose>-Btrden of proof Ste 1919 Dig Col 10*1 
GOBIND K AM V KajU Bam 185 2 C 662o 

12 BL 8*0-42 P LB 232 

■ ■ •’MaltttcHt trosK Utiu^siUtl tor^Bsu"Uai$-^ 

Mafttt—Proaf^fnftrtHetftcnt aiunct of riatotiaMe\ 
III I proiailt htn /Miifi/J i 


TOET 

favour of the plalnti^, but it Is not evidence that (he 
prosecution was fal'C and malicious, for a Civil Court 
most in Its own proceedines form Its own Jur'gment 
« .< ■ 1 opinions of the 

• ■ : be decision Itself 

. . ; titofi.J) ISSAB 

I ■ : • • ' . ;2-J3Ba ii- 

A IB 1910 Sind 90 
■ A rf A genet^-Buifiii uttJ fy cceufont for 
itoriic (omhuUtNe mtitenaf—foss 6y fin—Fatf^rt 
xtotaie fruiutioHt egamst fre or to fu! tut firt or to 
\ret(Ue aMytimg /torn flre—Lioiilily for damagoto 
\ittiitr of iuiljtng 

' It IS the doty of i person In occupation of a biulJing 
in which articles liable to spontaneous con bustion are 
.‘tored to hate efficient watchman to guard against 

f spontaneous combu«tion and to have all reasonable ore 

• ' ' s not take special 

. . > . makes no 'iltempt 

. ■ ■ water from a well 

■ . be held guilty o! 

. . ^es to the owner of 

. I •^uilitr applies to 

f f/ertmf/, //) 


.. • • • ■ . 5- 

lt)5lt* htftl-lJHia.303 
■■ .—flfogflgtuu—Coulrihitori ntgfigtntt — Motor 
temmg tiilo {olhnon at oudntgkt xeitK ttaiionarf 

• . • , I of fact not of law and each 

• . own facts At night note 

ed obstruction to u person 


and A unit Poman /) At 
MaganlalJaveri 

SlIiYJ 655- 


r , t I, — 'necessary 

. . • , • Dti pime 

• ■ • lie most 

_ . . - inrtiga 

Cion of the defendant, that the pro'ecoilon waslnsipiut 
ed without any rea^nabli. and 
it was due to malicious inter 
COattft J C and iVrstcn 
CHANbr ASSUDOMAI I 
1B9IO 72-I3ES 1. 

' - — Vohciont freucutton 


‘ ‘ 42 PLE 109' 

I — — AVfArvrrrr— A'cr/’crrjriifrty record^ 
IdmeMottAandtaftlyoftre-o 

‘ The responsibility of a shipower in regard to th® 
securing of the health and pafety of the crew is In 
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TOET. 

■ •fftghetHef^mt fer damaeti—Onui — Plaitr 
Ji/T* haute darnagtd by water etcafmg fram mumtipal 
burst pife—Enertlialt to be prated by plaintiff. 

In 8 suit for dairages for nrgligence against a Mom 
dpality for not maintaining the water pipes In proper 


I TOET. 

damages for negligence. The defendants inter aha, 
pleaded that the plaintiff was riding rashly and negli 
gently and was guilty of contributory negligence. 

Held, (1) that there was no doubt that the accident 
was doe to the negligence on the part of defendant 


Cannot be said to be negligent because they had not. anuapate the sudden Intention of the driver of the car 
according to a technical book produced in Court, fitted and who, ander the circumstances, had a right to go 
or had not ptoved that they had fitted air valves, s'xmr along the toad at any speed he liked, as It nas practi 
valves, reflux valves, safety or relief valves or sluice top ' cally (.{-“ar of any traffic, (3) that there was a duty cast 
valves when the municipal water system had worked | on the 1 st defendant to eiercise such cate as would 
well for over thirty years without these valves. The avoid an accident, and the first defendant failed in 


water supply and the pipes*" *• •* 

tnunKlp*! management and 

an-es.if damage arises frorr 

ordinary course of things, with ■ 

occur, that there was want 

explanation by the defendants 

the control of the Municipa • *. 

account Where the Municipality have shown that the! 

pipes were laid down and the S/Stem maintained with 

reasonable care end iki'l, the plaintiff mu 1 fail unless 

he can edJoce evidence to the contrary. lOatnt C / 

and Laia /) RAMOaS* 

•CTPALITV, M U 

— Veglicence~Test 
Dig. Col 1032 KAN'Nr.. I I . , u.iv 
ILfi (1910) Lib 133..18S(0 S39-12Rt. 302 
— " I P^eglif net — eaniiitutre^ Cantributary 

tteetieeuye-'fferim pmeedrne an mjiar eyeieen praper 
tiJt'^ar praeeedinf an appatue direetian eutJenty 
tu’uingrit*t wiHaul warning ar tndttaiiananl dath 
engintandar eyeU—Ltabthty far damage— Oa/ner af 
tar—L* ibilfy af—Pertm riding in ear at tie time— 
If h ible—hiaiter and tervant 

D f -mdani No. 3 ow ned a motor car which was kept 



was. at the lime, being taken on the basme«s of the 
'rd defendant and delenlant No 1 was acting In the 
I cootseof hisernployment, defendant No 3 was fable 
land the services of defendant No 1 could not be 


and the fact that there was deviation in the route at the 
instance of the second delendani made no diRcrence 
and the '«cond defendant was therefore not liable 
to the fdainiiS . (7) that the third defendant, the 
employer was liable to the plainiill for the negligence 
of Its servants the first defendant {A‘‘dul Ckimi and 
Veniatnranta lyrngir JJ) DASCsLOue PPlNTISG 
ANOPUBUSHIsC LO. LTD ►MR MURTV 

<3Mysn.C.E. 165-18 UysLJr 315, 
——Pfuiianrr—Oimagii— liitiiminl af—f/auit be- 
teming nnttl'aile due la praaimiiy a/ nmitamet 

Whcie the proairriiy of a nuisance if one of the mair 
reasons, though not the whole reason, for a bouse be 
coming unkttable, the fair amount at which to a.sess the 
damages ts the amount oMoss in monthly rental value 


the car was being taken by defendant 2 on a busmen 
of the third defendant. Theroid was clear cirept for 
the defendant's car and another car pomingin the sanw 
dirccion and the plainliflwas sounding Its horn and 
was indi 'atmg by a movement ol his hand that be was 


was then almost at the gate and could do notting to 
avoid the car of the defendants The car ds'hed again.! 
the rfainliA a m tor tycfe. and caasrd teriemt tnyaiifto 
the ptalniiR and damages to hi< cy'fe The road was 
notabroaJone and the turn to the gi*e wssshaip. 
the defendant'a car could hate gore on straight aod 
theft entered the premises tSrcwgh another ga<r «bi b 
was the orv Inary roB'e to the p etrjses. Thedevtaixw 
and entry by the paiii-ulir gate were Arne at the 
InMsnce of the ?n4 defendant fw Us private |w»- 
poses. Tbe plaloiiff sued defendants I to 3 foe 


: f '..’4 ' 

•’A MU"ce—Vuty at neigntaur 
\ weighlswr mu«t do everylLing * within rearoo” to 
see that «t rsnot a ruitante (Amtrr Ah, J) DaSILv 
COKPORATJOS OF CAlCt/TTA. 

LZrB (t9|0|2C8l lSl-71 CLJ 403 
but ance— Pub'ic paisanct— Private aoivm— 
Special damage— Secvi>i>y—^v>»trscliors 00 Katiha— 
No barm to |4aint.fl— Right 10 rruinia.n aeit See 
Ihg.Col JOS2 KANtlAlLaLr HhOAEvUL. 

185IC 10I-12BA.37S. 

■.Vrr ia",i—Publit nntian.^Spe‘i*d ^.awe/v— 

Facttta t pemtd 

In order that a person may l« Ind ridasOr m I'ed tc 
maintain a Cisrt aclioe, in respect cf a puU c rsiaarce 
be must ah.^ that he has sabered areee damage more 
Iban what she gevwaf bn'y cf the pwb'c had ts M*eT 
It was beU In this rase that leaprrz of ra"l h In front 
of • peroi'k bnese which did not la a^y mar for 
bis eOTing lorw gtnog from hi* toese and •>' 
merely ap'wsa'jle naivaw'v f'cnw a Cifle'ent 
view, couli eat te regarded as CAsvtg 
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his goods in Bhopal acquires in respei.t of that mark sncb 
rights as the Coons here woold protect K&htAttmmad 
Ahmad Kkan,C J) KaMLAPAT GhaSIRAM Uhu- 
KABUaL Nakaindas 188 10 462 

—Similarity of marks— Diffirentes m get up — If 
material 

It H not an answer to the claim of a trader who esta* 
blished the right to a trade mark (r / , a devKe or i 
fancy word) to say that, apart from the device or the 

J . 1 . » / .. . . g 

• 0>it the 

• most 

■ question 

, he mark 

’ • • SONS V 

PRAYAG NaRAIN 67 I a 2l2“ 

tLB CldfO' Ear (PC )171» I 
ILB (1910 All 4]6»lfl7 IG e88>= 
a2RP - - - , - 


4y ttdt—lf proper lest 
The te*t of compa»no 


of the marks side by side i 


T P ACT (1882) S 3 

/.asut Sast.J) RaDHAKISANh JaMNADAS 

190 10 491=13 aN 102= 
1940 Ni J.239-Alja 1940 Nag 228 
TRANSPEE or PEOPEETT ACT (IV OF 1882)— 
Seope^ If ixhausltvt of masters dtalf wth 

From the preamble to the Transfer ol Property Act it 
19 clear that the Act does not parport to be exhaustive 
but only to deal with certain specific matter and also 
that primarily u was enacted to deal with transfers by 
act of parties No doabt it touches here and there 
certain allied matters but in view of the comparatively 
cursory manner in which they are dealt with and in 
view of (he preamble, the Act cannot be regarded as 
eshaoMive when it deals with lboi,e allied topics which 
are foreign lo ns main purpose (_Sto»e, C J and Bose 
J) GHASlRAMe KUNDANBAI 1940NLJ 1 = 
A IB 1940 Nag 163 

9 and effect of S 2 (/) on S 100 

lAND2(rf) 1940 ALJ 660 
We claim*'— Mortgagee as«»gnjng 
pending money suit— Validiiy— 
execute decieeas assignee— Su! 
such right— Specific Relief Act 
Col 1087 PURNA CHANDRA 
KuMARi Devi 

I 187 1 0 806-12EO 812 

I » 


especia ly if the goods are in practice asked for by a 
name which drnotes the mark or the device on it 
iyiteoiiHl Mingkam ) THOMAS UcaR & SOnS ^ 
PRAYAC 


•Ss Sand B9—Al/esteJ meaning of—Sersie, if 
S ^ Si At '■••'stsng mtneet as jjell 
* person has signed the docu 

of the fact that be saw !i 
e a person places his signature 
I upon a document and at the same lime desctihes himself 
as the writer thereof, though the Inference Is that he 
[ Signs as the writer and nothing el e ii can as a matter 


ti fir* trt Bxlures does not apply r» 
nbedded in the earth or 
dded for the pssmansTit 
which It'S attached, then 
property If the attach 
eficial enjoyment of the 
I a chattel even though 


TRADE UNION — hat amounts to See 
SHIP AND Trade Union 1940 I ' 

TRADE UNIONS ACT (1929) 8 13- 
l/nregt ilered Trade Unton — Smt by a e e • 
againil anelher as a eontiaehng party to t 
Iion—Miin aiiiahlity 

S 13 of the Trade Unions Act merely says that if a 
trade union is regi-iiered it can roe and be sued In (he 
case of a co-nb naiion resembling a trade union which Is 


Ifatiet—Puniab 

The Transfer of Property Act is not in force in the 
Pan)ab anri hence S 3 of that Act as amended in 1929 


—it nt>cesHary— 1 iui>.ipie— 
1939 Dig . 

MUCHAVf ■ • : 



INDIAN DECISIONS 


”54 


1 P ACr (1682). S i 
Fatimas GopalDeti 


abUtty — Tuo amounts due to one and same person 
under to.o Iransaclioiis from same debtor— Sole 
of property 6> debtor— SonstderaUon left n*lh 
zendee to pay off both amounts— Assignment by 
creditor of one only — Volidily—Smt by assignee 


"property" The transferee of a part ol a de 
may however, find that what »s transferred 
him IS not an actionable claim as under O i. 
R 2. C P Code, a single cause of action can- 
not be split up into $- «•« r.e 

ButO 2.R 2. C P 
cedure, does not affec 
that IS to say, it canne 
able non transferable it uy-j. nowe.e 


I T. P ACT (1882), S 41 

190 LG 699= ■ 8 11— Settlement deed— Construction of — 

~onfennent of estate 
—Subsequent clause 
of — Deed— Con 

I ■ Official Recei 

RAVijAYAM Chet 
288°12B.M 628 
' ■ ■ 'd 11, Proviso— btope— Maintenance decree 
charging immovable properties— Arrears doe nnder — 
Transfer of portion by decree- holder — Stipulation that 
assignee should not bring charged property to sale— 
Validity of J‘«l93'> Dig Col 1091 Vehkatappa 
Kavamsi Bahadur v Sundararajulo Naidu 

185 X 0 427-12BM 641 
■ S XZ^Apphcahltty—' Fer the henedt ef the 
puhltd' — ATeanmg of — Renusn Calhetu — Dediealton of 
properties fer defraping expenses of puta at father's 
tomb amt for feeding pslgrtms at feilittal— Validity 
xe ■> OAmt.. pifioNi r r*K.ta> on jinop wS k k s three 
• ■ ■ ■ docu 

• ' • . ”, but 

which was in fact an arrangement for the payment of 
the debts due by all the members of the family and in 


^ |4/aaesot nanu anu punja ujius loi a snaiiij uiieu 


the seller might mention the two amounts to- 
gether as a consolidated amount and though 
teth the sums are payable to one and the same 
person If the person to whom they are doe 
chooses to assign one of them only it is not an 
assignment ef a part of a debt, but is ui fact . 
assignment of a distinct and separate debt 
18 a valid assignment which gives the assignee 
Tipbt to sue for its recovery 

Per Harries, C 1 Quaere whether a pirt of 
n debt IS assienable {Hamn C J and FoA 
Ah 1 ) Durca Smen v Kesho Lal 

18 Pat 839=185 I C M4=12RP 376- 
6 B R 195=21 Pat L T 928= 
AIR- IMO Pat 170 

I . I 8. 6 (aV— Relinquishment by Hindu Terersionei 


—Attachment before but rale after acerual aiMl ascer- 
tainment of profit*— rorchaset'a suit for *uch share— 
Malniainab lily Ste 1939 D t- Col ]nF9 TaCAN 
HATItP fAUNANAU-ABH (1940) ITag 97 

— — S 8 (b)— AppliJabrSt^— Inam griat bardetied 
with serrlce In temple to be enhsjed by family of I 
grantee with heted tary tight— U*ufru*toary ttortitge ' 
ef— If void Set GaasT— CONTrarenoN 

WIOM-WJT 494. 


with lights fioneis inceTi<e, etc., according to the custom 
of the family A creditor of df attached the dedicated 
properties whereupon Af, claimed that the properties 
being dedicated properties were not liable to attachment 
and safe 


trieaningofS 18 T P Act and there was therefore a 
valid (rasi (Fandramg Feai end //orn!' // ) R, M 

S Firms- muthuswaui Odavar 

62 LW 793 = 1910 AlWlf ll&O- 
(19tD)2bLLJ e03 
S 36— Applicability— A*8 gnee of lease— | [»ht 
to daitn apportiotirneei of rent Set 1939 Dig., Col 
•rot I f- p rrvwtvnrr r K*UAKKIShVa 
• lOUad SI 

• • iors not deal 

■ a a a a itkoetolit, 

a a ■ the foreiev 

M , ■ 1 If £aed ty a 

• a (Slim . C 

mma ■ ■ asj 

1940 l>A.2E.l»40Kag 1C3. 

I ■ 3 49— ArT'-*^^! ’p— dted— ’'ripetatlon 

shat Jenml U to pay compe n s a tion at specified r* e*— If 
covenant rverirg with the land Set if a* iRtt CoM- 
pcesATios FOR TiSAvn* itrpROTzMtsm Act. 
5 19 (1910) IK X,J ICS 

5 - tl—Affhiahhey 
AVberea MabMr'aa kis 
a EMTtgsge of two benses a.nJ tic esortgvge 


Y. D. 1940—73 
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T P ACT (18821. S 41 J T P ACT (1882), S 43 

been registered as executed by the husband alcne ihe^ S ^\-C,ft-Sub,.qut„t Iran, hr tj dcn-r-' 

wifeatloislng her husband W represent^ hira«elf \ per,oHciallenpnxgtfl~Fa(U ta bt trntd 

ostensible j ,0 another 

the case is < . 

on challeng- 

■ bad notice 


Mohammad 


.„l S 41 — Principle underlying — It apples 

See IVJy j anciion sales MINOR— Decref AGAINST 


o^ner— Proof — Entry In survey Register— 

See 1939 D g Cot 1092 PERUMAL M 
SUBRAMANIA MUDALIAR 185 

12 Hfil bU8 . 

S 41 — Applicability— Court sales 

Dig, Col 1092 Baba Ramchanora r» Kondoo { 1940AI» J 166 

JAA„ A,. u AI^mONag?! ^ ix— Purchaser Mth noUce a! real Ulte— If 

S 41 — Applieabtltly—Htttd 4 videm AUegatteu acftesret tea title 

ef adoption of son— Adopted sen dealing unth fropertr I n cannot be said that a purrhaser from an ostenMble 
and exeeuttne mortgage— Death of adopted sen—Rtwr I „I,o purchases with notice of the real title acquires 

nri/'r impeaching mortgage —Estoppel —Burden of no title lie acquires a title which is voidable at the 
proof .t,n± , . . in«tanceof the real owner and until his purchase is 

C a Hindu died in 1S06 leaving his widow Z>and a -voided he can deal with the property {.Mttterani 
daughter^ ^ had three «ons one of whom was tiung \ Sarburgi //) prjRSENDU NATH f HaNUtMUIX 
with D till 1921 when he died It was alleged that! OWN 813“7101 jJ 620= 

he had been adopted by D and was treated as the I A J.E 1940 Cal. 565 

.dopied-onol C lit d=all j,l,t Ihe property of 6 « | lr,„,f„„^l!,cUs ,f 

,f ke rrere .dopttd -on rred iSlS ejected , lorat ' S 41 ol tiie T P Aet does not lo te™; spply erthe, 

. ostensible owner or to the 

• • • fere«t of the real owner or 

lurchasers from volunteers 

, ir consideration from the 

hcs of such successors in 
trees are to be deterinineil 

■ , * , es Ifthe fir<t transferee 

' * • * fide purchaser for value 

* * > sod tide and any transferee 

t s . . . j .u. j - -...-a — . P tfoin I nil »uu or wnuoui notice of the real title would 

tion that the mortgage and ,n equity acquire a good title If the first transferee be 

iiol binding on her and for -n^^^unction wwtram the ! ^ volunteer or a transferee for value but with 

~ '* "’ ** I notice a ^<rV transferee from him for value without 

I itottce would ID equity be still protected on that pnoo- 
ple {.Muter and Roxburgh //) PORNENDU NATH 
'v HANUTMlHi 44CWJT 813- 

nCXJ 620-AXB 1940 Cal 665. 

I - S. iS— Applicability— Alienation of anceitrol 
> property by Hindu father vnthent neeessity—Subsetuent 
, X division— No misrepresentation— Benefit of S 43 if 

available 

S 43 of theT P Act is not applicable to ca«esof 
transfers of property which by law was not transferable 
Vlfaeie a lather in ysinl IFindu family in Dudh alienates 
ancestral property without necessity and there is a 
subsequent division In the family, but the mortgage 
, clearly lodicated that there was a posaibitity of the 


, ■ ■ • t 

OOPALA Chettiar K Arasappa PH. » * ' the partners, it 

1940MWJ4 190 • , . ■ •. was in the sale 

A1.K 1910 Mad S23— (1940) 1 M Ii.J 781 I deed executed by that partner at the timewbm it was 
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T P. ACT (1882), S 44 J T P ACT (1882), S 62 

made, was labseriuently cured by virWe of S 43 T P. I — ■ ' -S bZ—Altnattcn of frofttly after order on 
*■“ ' ■* • * tYitlttaitn pelilion and tefore euil under O 21, P 

■ • ‘roujcWf — If affected by htptnitns ' 

Lst V MlSRl . • .• 

1910 AWE (H0)469-1940 ■ I .* • . • - . • . 

AIE 1 • * .... 

— — S ii~~Scope-~Aforttagee of ehare • ' ■ ■ ' 


fact that the mortgace deed confers on the tnorigagee . . 
iijlhltosoe for partition would not entitle him to sue CODE S 64 

for pajtitjon if In Jav he is not entitled to (t'eniota 


—Rights of Stt Partition act. S 4 

ALB 1940Sifig 63 

* — — S Sl’^etfphcaiilUr 
S 5l applies only when the transferee believes 
that he (s aoMlutely entitled to the property Therefore 


‘ . —Attachment in execution 

babeequent alienation — If affected by In pendens 

. .. 62I,.W 862- 

(1940) 2 MX J 1038 

"* ■ ty—Utniu vnJow—Suit for 

toting charge on tpeetfie pro^ 
iendmg tuit to ditthargt hue 
* 111 p*ndent~Charge treated 

bj decree — freontj ever lafe pending suit 
Tbedoctilne of /«//v.fri»/embodied In S 52, T P 
Act, ap];4ies to a sale made dnnsg the pendency of a suit 
for roamtenance by a Hiodo widow in which property 
toldissoogbl to be made a charge for the sridow’a 


“■*® iX—dppiitahlily-^Tretpateer or peeren I specific property In a decree for Balnten- 

claimingundervili ance takes precedence over the right ofa prirateor 

Oiiter^s 51 does not appfy to erery who is jauction-putcfiaser of the same properry darfng the pea 

m possession of property It does not apply to a tree deocyof the soil {Breomfeid and iMviia //) 
passer It does not apply to a person who claims onde- • ■ ■ . 

will because S 5 of the Act relates to conveyan • ^ •m % , 

between living persons {Zfant JC and tMo . • 1 • ■ ■ . , 

TOPaN MALe CHANCKALSIAL . , , • 1 

L1..B (1940)Kir 241-1881.0 225- , , , 

12B.S 280- AXB 1940 8(118 77 I obtalamg possession iboogh lease not Signed by both 

^ZX—'TraHsfertf—Meontngof^ ^ I CU’etZf "v it tl^rT V*’i*’iM*'^*?e«0**^* 


writing does not affect the fact that It is a transfer 
within the de6^l^^o^» of ^ 5, a conveyaace of property 
between living persons so that * person to wbooi 
ImmoTable property of the value of R» 100 or upwards 
has bevnirinsferred or yoryorted tobavebeesitransfert 


U»»0)2MXJ Til. 

— — -8 t2—BfflicaJi/irp-~Safe under Semitf Laud 
Krvenmt Code for mrrtort of toll-^lM pendecs 

OisSrr — Ahhoegh the priodple of /<r temdeui —r wt-t 
apyfy to bvoUetary sales ft casrsot be node a;T£eabte 
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T. P. ACT (1882), S E2. j T. p. AOT (1882), 8 63. 

It iS a settled principle of law, that In order to attract j — - — S 63 — Appheaiililf^Fittilicui tah xmtkcut 


— — S ftt—Mcrtpatt suit—lA'i ^hen terMinaUt I T P Act and the transaction can be avoided wiiboot a 
It Is well settled that the /»r in a mortgage sait con j snitonder that section Bat the onns would then be on 

ttnaes after the decree and does not termina 1 . i. . . l.» i. 

secaritj ha< been realised for satisfaction of t , 

mentdebt {Afuii^r/ea, j) Khvlna LO • 

LTD » Tabapada BoSe 44 0 V • ■ 

■ — 8 62 — Partilion tuil — Ptndtnep i 

Court — Mortgage duri»g/Aal penod—Pe prtte ' 

plaint to proper Court and ultimate deeree—M 
affected 6f lis penderis 

Where daring (he pendency of a sait by a 

partition instituted in a wrong Court the father executes | widow's hands — If transfer and if vCid See Dig , 

a mortgage of the family prop . ,i • 

plaint is returned, for preseni ■ ; 

and It IS <0 presented after an • ’ ‘ ' S 

mately a decree for partition 

not effected by lit pendent • * 

adecreefor partition must be deemed to have been \nalure of tale deed and for setting xt atide at tetng a 
tostitutcd only when the plaint was filed in theproper I Mr rrryfr<wr—/'^irffsr of-~Leave under Q 1, 

Court (/ I . - - . 


B 

ttgatntt xnUrttt |m behalf of all the creditors not for bimsell alone 


— rfj» ■ 

The explanation added to S 52 of the T. P. Act 
makes it manifest that lit pendent continues till the 
decree obtained in the suit is completely satisfied or 
discbarged ot the execution of the same becomes barred 
by Jimitatron Vfbei* a suteeuwtit srmple 
purchased the mortgaged property in execu 
decree for sale obtained in respect of his mi 
later nsufroctuary mortgagee under a ns 
mortgage executed prior to such auction x. 
redeemed a simple mortgage earlier to that of the one 
on which the decree had been obtained, was held to 
be pot entitled to claim to hold that earlier mortgage as 
a shield against the claim for possession by the sob 
sequent mortgagee auction purchaser He was also held 
not entitled to claim any reimbursement in respect of the 
eaclier mortgage redeemed by him, masmacb as the 

purchaser was entitled to Ignore the nsufroctuary mort 

eaee Itself In view of S> 52 of the T P Act OgM 
AJkmad.J'i JIAR FBASAU o SlTA RAM 

18710 332=12B A 620- 
1910A.WB.(no>4-AJB 1940 All 141 


transaction reiieq on uy me buctesuui luiuiant is a 
bogus one and to have the transaction set aside on the 
footing that it IS a fraud on the creditors fatls under 
S 53 T. P Act and must fail, if leave of the Court is 
I not obtained for suing on behalf of all the creditors 


— S 63— Applicability— -Transfer of movable pro- 
perty — Part of cnnsideration fictitious— Transfer, if 
wholly void See 1938 Dig Col 1296 MOTILal r 
Mr. KashiPAi LL.B (1940) Hag 316 

■~8 63 — Bona fide transferee from fraudulent 
transferee— If protected 

A Pona fide transferee even from a fraudulent trans- 
feree Is protected under S 53 {Dm Mohammad, /) 
MAK SINGH 0 B N SirniA AJ B 1940 Lah IBS 
——8 Z2—Fieltltout transfer— Transfer in favour 
oftm/e 

Where subtequentto a transfer of a property by the 
u r- /. > nf h g vif,.,),. Kusband and wife 
no proof that the 

■ • ■ • g in a separate 

. again after (be 
■ f h(s properly for 

• • t to the trustees a 

■ be property trans 

■ that the transfer 



INDIAN DECISIONS. 


ii6i 


1162 


T p. ACT (1882), S 53 J T p. ACT (1882), S 6S-A. 

b; tb« bnsband to the «>(e is a Gctitioos traasactlon 1 Uw right of a creditor in execatioo proceedings to obtain 
which IS not Intended to b« acted opon (Peaof.C/.i a declaration that a transfer b; a decree holder, bf 
and Ttk Ckand, /) BULAQi MaL SeS » j reason of Ita ‘benaml* character nerer operated as a 
• 1 *r at all and, accordingly left the property it par* 

• to transfer available to him m eaecntioo In 


aitmtst trfditart— Cons/ruetiaft e/ d/tret |<ioy^ 

Where in a sait by a creditor of a decree htdder tioder I PkaS 



defendant ' It rnast be ' ■ 
cancel the asslgntnent anc 
in part leaving it efiective 
the assignee and ineffec' • 
(^eesneA/, ^ J <anJ 
KJUSHNAJIff VmtuOO.liHU 


aniftr tkalltnfed hy dtftndant-trtdt- 

, he creditor has to challenge the trans* 

■ sU years, bat where the creditor has 
, isition of a defendant, no time bmit 
.m I a&ects hts defence and he can coRSeoaentlv challent^thr 


LikuiiuU— ii Ilia) ue upliuu lu iiani 

paid Su 1939 Dig Col 1095 • 

Cmettiar V Velv Murooa Nadar 

188 to 1 • • . 

— S G^^Frandul/m iramfit—U*ant~-tf*n* 


I 


* • n \ 

— — B fiJt-A— 'April ralility— Receipt “When snlS 
Sy-A Srt 1939 Dig , Co) 
• ~ ■ Mahomed Yunds 


-» S BS^/nlnttian tadf/rauJ—Svrrendrr af fra 
f'rly tf an* af trtditar* unitr tomframiM, 

Where a debtor yielding to the Immediate presaere 
eaerased by one of the creditors by reason ot aaalt 
broDght by him enters Into a ktna Ad* coaprocmsewitb 
him, the mere fact that hj the conpronise he nrrenden 
a portion of bis property to the creditor does not show 
that be commits any frand or has any IntentMoof 
defrandtng other meditors (AMtR SingA nnd Salt, 
JJ ) BULAQI MAL AVO SOSS V JASWAKT KAt 

IZVS^ SS5. 

8. 58— /V»/rrr>t<r *f ontrrtdtlar I* tnatktr^If 
/rauJnltml 

A debtor who U not on the verge of Insolvency U 
entitled in law to prefer one creditor to another A aale 
by the debtor in ftvoer ot «ee of the creditors, the coo 
sideration for whRh condns of previena loans only cai^ 
rot be attacked as havirg bm made snth Imrat to 
delraod and delay the Other creditors (.Dtn ifaXaaui. 
J) KKHKtMAt.» AbbrStSCH 

■ " I ■' 8 ZSt—Rfaudy tinJrr^A'aiiirt tf. 

Pet Framd, / —The itatstory remedy reovlded by 
b 53, T.P Act, Is merely sepplemeotaTy to the ccasmow 


I - -8 53 Trantftr frtar ta 

I amewdarret — Dw^ute* re Court luirtfumt to amrnj^ 
otmt 

S 53'AoftlieT P Act only debars the trasafeforh 
I plea of the sale being lavaCd for lack of reeittration and 
1 doesootlnvatidate the transfer. It U a kind of estoppel 
which comes Into operation only when the dispeie comes 
itoCosn. here the dispete comes to Cmrt after the 
, ameodnent came Into force, the doctrine of part per' 
fonsance Caa he tavoked thoegb the transfer la qneitlaw 
eras at a date prior to the date of a me n d meat Itself 
|(A'>rer./) BAIARAM JAIRAMPATILP KrWAUtAM 
I lOioKXJ iSO-AXS lOlOXTag ^6 

I ' — S. 53-A— Benefit of— If can be claimed by lessor 
•nder a lease with Mealdpority— Leate not eicented bi 
accordance with hfenictpal Act S** V P. MCr*nCi' 
PAtJTY ACT, S 97 1910 A.WX (ItC ) 2*1 

■ — -8. tS-A—Fart frrfermsmie^J^fiitk daetna*-^ 

Auatlahlilj 

TheErglbh doctnee of part perf'rnasee Is not 
avmUaUe in India by way of defesce ta ataltloraiKt 
: ment except uder the yeasiakwa of S S&AeiW 
Trasafer of Property !■ caMS !« 

fcoton a spyricabte, /} P*Da 
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I P ACT (1882;, S 63 A 
Mukuerjeav Ploreshi Devi 189 1.C 

13EC 6l=710LJ 14<l«4iOWN 857*= 
A m 1940 Cal 254 
' — “S 53 A — Part (irformanct doctrine e/~If tan 
be pleaded by purchaser from Hindu wsdmo^ against VU 

reverstener 

The decision of the quest on whether the doctiine of 
pjft performance could be pleaded by a purchaser froin 
aHndu widoft, as against the reversioner, would 
depend upon the answer to the question whether the 
reveriioner was a person claiming tinder him (»^ 
transferor widow^ The test to be applied is to see 
whether the acts of the deceased widow affecting the 
property bind the reversioner or not A reversioner has 
to take the estate as it stands on the widow s death 


- " -—8 63 A — Requirements of — Unilateral act of 
veodee-^If sufScient Ste 1939 Dig Cot t09$ 
FiRDOS Jahan S' Mahomed Yunus iSLaeie 43- 
A X.B 1940 Ondh 1 

• - I a •« I 

, <• • • • 

. ' : i • I * 

" ■ 8 63 A—Scope and nature c 

ted by ^See 1939 C^\ 1099 


S 53 A, T P A-t 
be made a ground of 
formance cannot bt 
attack It IS a right 
protect bis possessio 
KANTH V t 


T P ACT (1882), S 65 

be answered at the tune when it anses that is 
when the suit is filed (Beaumont C J. and 
Sen, 3 ) Rustamji Dossabhai v Bhai Moti 
ILR (1940) Bom. 50=187 IC 27= 
12 RB 422=41 BomXR. 1310= 
AIR 1940 Bom. 90 
■ ■ -S 64 and Provincial Insolvency Act (V of 
1920) S e^Applteahlsty of S SA TP AetSale 
of mortgagee S interest by Insolvency Court where no 
reetsver was appointed 

S 54 of the T P Act makes a registered deed 
requisite by whomsoever the sale of a mortgagee s 
right is ondertaken except when if can clearly be shown 
that the sale takes place (eg) under 0 21 CP 
Code Where no receiver in insolvency Is appointed and 
'' •■V « < L conferred on it by 

* t sells the mort 

. ■ does not proceed 

* ■ ' • the administrative 

a “ ' - if he bad been 

a a ikes under S 58 of 

encetbe ^ale ctaild 
• • tmment (Roberts 

UOCRALIKGAM t 

• • • .OBangJiB 26S» 

1 < \ ■ B 1940 Bang 186 

— — S 64 — Assignment of rents and profits of land—' 
Registered in^trement if oecessary See T P ACT 
SS 68 AKD 59 1940 Bang L-B 7 

' — S 64— Ora/ sale of sm notable property^ 

iperty Act is not sn force in 
itotory prostsions of that Act 
* * -ro 

08 

• v) 

•Scope and apphcabihty of S 54 
mg’, meaning of—lJeenettostll 
sfeanotiyie by registered in 


als with sales of immovable pro 
angible thing referred to in the 
to embrace those imponderables 
immovabte property such as for 


egisterea instrument 
MANMOHAN D\S 


isa ' > -mOAX-J 449- 

trorpeelivt operation 1 1940 A W It. U ) A 1 E 1940 All 458 

S S3 A of the T P Act which was enacted byihej.. _8 66(8) — CoHStmtUon^Land forming bto.^ 
Amendment Act XK of 192 „ 

(Xaniaand IFosroodeuf JJ 

I Bai Champa ■ • ■ • 

42Boxal<B 3i 
——(as amended m 

— RetrospeeUve operation— Appheaptuty to tram 

actions effected before 1 — 4—1930 • • 

S 5J-A Transfer of Property Act, has ?v- • • . • ■ 


The use of the present tense m the opcoing tbewUlot.^ liepiai uu was mm h e lasi pu i. 4 t 
words of the section denotes that the question and was the purchaser 0 / the lot 0 / greatest value of the 
whether the section is to operate or not sboold land covered by the original com eyance ThepUJntiffa 
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demand for possession o{ the title deeds was refased ' ntotisage {Bktdey J ) WaS DeV v DHskU MaI. 
the deletidanu on the gioand that they were entitled to] BaU NatU. 19QI0 625=13 "BJi. 175 « 

retain the same under S 55 (3) of the T P Act, and 1 42PX.E 321 -A lA 1910 lah 291 

■ ~Scope^Exhaus 

t» allmiins mar- 
P Codf 

^ ^ ^ ± K »» >. kui. tail I j jU i I AU ^as amended in IS>Z9) is eahanstive 


-S 56 (4)— AppiicabiU^— Mosahl^Vendoi**! of rents and frcftts 

lien~H eaisis 1939 Dig < Col 1100 51I1 Va Kao ( «/ ^r/rr/rW reXovMmr ,/ neeeitarii-^e 7 ieral 


ceseity~>Condi(lonal decree In eendar » salt for oosses*! . i. , i.* ^ . 

eion— Propriety Su 1939 Dir , Cot * • . . * 

LAL t sroHsui 185 1.0 le* • •• : . , ^ ' 

8 56 (4) (b)«--Uen for unpaid • • . • , 

—'Proraisioty note vendee to vendor ** * , «• ■ 


Afert^f( ditekargid iy faytneni ef litttr 4inninl'~- drr4if*nt t*te tfr"4 im tniKd 

Pfurlriiirundffr.iftaHrtcffpirlAediftrtiie* The proposition, that where a Oontra« of aale end a 

Where a mortgtEor sells the equity of redemption to contract ot repurchase are evidenced by a single docu 


• • is ■ nl bctore It was 

■ ■ * • • itkon should be 

■ ■ ■ I ■ « , ck hispicpeTtj 

u 1 ■ Bitb ia'erest at 

• . ■ I clued and that 

■ ■■ I • iiita piymecl it 

■ ■ I ■ ■ I I Kt and act aale 

. I ■ a • • i/ti4lAt"*d 

• i.a • SHtOTfATM 

• . . .. , ■•■-12ILA 595= 

• I I • . s . ■ i. ■ L{n.c)i«- 

• I . I I * . ■ 1810 AIL 227. 

principle ot ihesectlonuillapply toanauaion-parAisei }——S.*8(e>— Jlortgage by coci,&*»l taJ* or v 
whj buys property Jb faith without rotieeof the 'awd'Oal »ale—T«t—Te~i o' inciB“w= —Traa '• 
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use 


T. P ACT (1882), S E8 i T. P ACT (1882), S 60 

■’ “ '• ■* ,..»*»• le of the sale, and (be landlord him«elf becanie 

• thaser of the half share. Thereafter be applied 
recute the rent decrees against (he half 
of the appellants for the foil araoont of the 

.< JaoaNNath 1 ! «■ ■ !* •. • . ‘ . 


— s 68 (c) Provisc *1 

1939Die.Cb! 1104 SaHEBA DEOCHAND r JACan I that the decrees should bedeemed lohave 

NATH 187 10 591=12 BJ4 292= | been satisfied to the extent of one-half only and not 

AIB 1940 K&g 84 [wholly, (2>tbat the fact that the whole amount of the 

— ■ " 5 68 (e ) — English mortgage — Et»tt and frefits rent charge was notified m the sal* proclamation relating 
— Mortgaged* rig^t to ngen fareeUsutt — Rtcttttr j to the «ale of the hall sharer did not result in the whole 

’ " - ' i in execution and 

• ■ leee the other pro 

' . • of the rent being 

■ ■ • • that (fibe whole 

portion of the mortgagee under the Indian law, <o far as I charge IS sought to be enforced against either ofthe 
the right to the rents and arrears of rent is concerned, u I properties the holder of chat property would have the 
w — .i.u. I,.. of one-balf against 

■ , f , (4) that the landlord 

• , • his claim for contnbu 

, * . > • , separate suit but could 

^ ^ . ind (5) that it was the 

redemption, the mortgagee Is entitled to the rents collect* j Courts duty m a proceeding like this togire eSect 
edbythe receiver since the date finally fixed ' ' , , 

emption and to the arrears of rents which 


A.i A i«r4u tal ^29 I 
8 68 (1)— Documents of title— Factory— ^fap of 
properties and animporiant letter See 1939 Dig. Col 
1105 Peoples DANK OF KOBTKERN inuia.ltd p 
FORBES, Forbes Campbell &. Co 

18610 817-12 BL 379 
8 89— Attested— -Meaning of— Scrtbe if and 
when coaid be an ateesiing witness as well See T f , 
ACT, SS 3 AND 59— attested" 

1940 Bang LB 199 
■ i8 69— Oral mortgage— Suit for redemption— 
Maintainahilitj— Proper remedy of mortgagor See 1939 
Dig, Col 1105 STaONQ LU Pe V Maunc San 
MVA 186 1 0 69=12BB 244» 

AJS 1940Baag 11 (FB) 

■ ■ Sg 60 asd B2~dpfiluaiility antf nope — Land- 
lard tahug niortgage af half-share tn tenureand ah 
{tuning deeree ofi tnartgag<—Sale~Purthate ty land 


'- S 60— c/op on rrrfe«^/io»-^/iAw/ofiOM 

tn hter morlpoge Ihot tnortffSffor tt/euld not be 
entitled fostesston oi froperly mortgaged 
under an earlier wvfrvefitttry mortgage unlesr 
sum due on later deed ts paii—^Bffeet of 
Where the mortgagor stipulates that he would 
not be eotitled to get possession of the proper^ 
mortgaged tmder an earlier usufructuary mort 
gage unless be paid the sum due under the 
later mortgage deed, the second mortgage, in 
effect amounts to a usufructuary mortgage though 
the deed does not say so, and does not consti* 


/ ) Rancoi t 


186 IC 515=12 RA 408= 
(HC) 872=1939 ALJ 1056= 
AIR 1940 All 101. 


VI o uu, u t i..tAJU, Ldi) 111 me i^> luxt uiiiy mejiii me 
interest of the roorteaeor outstanding after the creation 
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T F ACT (1882) S 60 

affect the right of contribution which the owners of 
sereral portions of the mortgage wilt have under the 
law, and the fact that third parties are Interested in the 
property would not affect the right of the mortgagee to | 
do so {Vtniatar»mana Raa and /Cunkt Raman y/)' 


I T P ACT (1882) S 73 

I the profits made by him, over and abote bis outlay on 
I the {mprovements and interest thereon {Bktdt /.) 
WaSd Ram I MOHAMMAD RAMgAh 188 10 670= 
13B1 29=42FLB 196= 
A IB 1940 Lah. 199 


Imttatiin—Entrf of mortic • 

dtfauli of rtdemplto*i jntktn ptnod fixtd \retrotpective—/fgot>tmimortgagt txecuttd itfort itt 

Where a mortgage provided for redemption ilttralintroduelton 
period of two years and further provided that in delauh I S 65 A of the T P Act has no retrospective effect 


period fixed in the deed (.Bfnntit y) KaMDATTAr 
Mahomed Husain Kha^ 19010 828= 


S f 

ap^y 


legal right of redemption the mortgagor le cates where 
the right of consolidation is still applicable is only 
allowed to exercise his equitable right of redemption of 


I to sue for entire amount Id case of default of payment 
of two consecutive Instalments— Default — Mortgagee — 
vvsr -> sue for whole acio&nt~~Suit and decree for 
stalments alone—Nale^tf free of balance 
Dig Col 1107 Subbayya p Venkata 
1989 MW,N 1239= 

I A LB 1940 Mad 296 

* " “f* ahtUlp—Tteo tutettnvt mart 

t * • • Unon^Amount on fattr moot 

, • '/ e Hon that on fn! morlgagt— 

to tki firii/r mortgagt—BrO’ 
•f<9n again te told on tie frit mortgogt 
Where there were two successive mortgages In favoar 
of the tarns mortgagse, but the money on the second 



■Ss 6S andeSA— A*»// and troflr—Dntrofy 


■81. 69 and TI^AppIlcatxlitT— Accestlcrr— Mort 

■ I ■ , , sabeequestly 

s • I • ige as part of 

!■ ,1 , * anakayana* 

■ ■ • ■ ' e ' ■,-13E3Ll25 

■ • * Ityof redvop- 

I • t ■ . J/vXWDix 

• >1 • ■ . ■ rufAti lau 

< . • , sCaLtSl= 

■ ■■ -isBCCsa. 

■ ■ I ■ m • m ted tre*rrtr 

a > ■■■ fiBKa' fir tt f t 

rroperty Is in bit tu^sestion only I7 way of accents and j romrntxtim nmomnt 

not at an InTettment and there !» no JumScaliOn f-w j Where a pertloa of the tncettxred pec^wrty 
anowirp t'-e rruatgagre to regain apyrtlrg more o«i of ed VvGoveremect ender tie Larvl A— «1 
Y. D 1040—74 
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■ T. P. ACT (1882), S. 78. 


Mortgagee would be entitled under S. 73 (2) of the T. I the mortgagee would be ghen credit for and that if the 

P. Act to claim the whole of the -• - s- -* • * -■ - -*-s— would be 

II the mortgage charge exceeds 1 • . . est Tlie 

y.) iBiWHijt V. Fauja Singh , ■ ■ and the 

Ss. 76 aid 77~Appl$eat ■ • . • . . ‘ . 


the 


usufructuary mortgage deed provided that out of | mortgagor himself It w 


purapad or 
paid every • . . _ 

be appropr 

money. The • . 

pad to the ; • * 

a deCTee lor possession with the rents doe- But 
the dect« was not duly executed and became on 
enforceable owinn to lap'e of time. In a suit for 
wemption by the mortgagor, the latter claimed the 
fhe unpaid rents, while the mortgagee 


s he who was to pay rent at. 

" could not 
■ . own de- 




(r<i 

‘OHAMMAb 

Lah. 3SS. 

•Mi'tgjget’t 




pleaded that the latter was rr 
adjustment of the unpaid rent 
10 the mortgagee 
fitlit (1) that to the eaten • 

to the janmi as rent accordio) 
deed S 77, T p Act could r • 

statutory liabtliiy to account • 

mortgagee in possession, and 
as thay fell due every year sht ■ 

agaiQst the debt due to th • . 

claim of the mortgagor for t * • 

not paid to the jeosu was not a uaitu to set uii <0 *» 1 
disentitle him to the benefit of so much of the amount a 


I S 76(c)— iPruI if mirtgagei 

I Itaiility account— Rdiempiien suit 

If in a vuit for redemption of a mortgage with pos- 
|ses<ton, the mortgagor calls upon the mortgagee to 
account for the nmounts paid by him as rent which the 


PARUAMMA 1940KWN.55=6lL W 617- 
AIB 1940Maa.6S6«(1940]lM.I..J 693. 
S. ’IZ—APPUcahihty^Pta ■ • • • 

A.t. 

S. 76, T. P. Act, does not • • 


I voluoiary, the mortgagor would be entitled to a money 
I j -j,. c fgy three years' 

.• ‘ • * [imitation. There 

. to pay interest. 

• Shankar 

•• .1 \ '. •=18910.109- 

I aw ou M A !.£ 19i0 Pat 579. 

S H— Grots mglett — Mt«HiHg-~-Motigagre 


I > 


'S. 76— ir to http artsrt 

Once It IS found that a person has entered into pos I 


i A/, It had been expressly lueiinuiieu uy ice u uuga^ui 
that hts bouse was free from incumbrance Further to 
etecy mortgagee subsequent to A/the title deeds were 
given alone w^ possession A/ however had allowed 

in the c 

otberwi ■ 


fH Itati ■ 

paytntt 

rf rtnt and rtgktto rtcattr ft htcaming ttftftarred— 
Merigagtt't rsght ta rtcevtr mUrttl. 


-3 78 — fiftrtgjgtt allojnngmarigagarta rmam 
i« pastduan at Itnant—// gutity al ntglidtree. 

A mortgagee who allows the mortgagor to remain In 


agreed that though the mortgagor bad taken 
caged property on tent the income actually 
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{T P ACT 11882), S 92 

■ S "Contract ta tie tonlrary' ~Centniet \ » - 

wetn ajttpcie from mortgagor and pmrchastr of part a/X Hi? 

/fully of redemption from the aiiigHee—Urdfrtahng . • • 

iy purehoser to dnehargt whole deht — EffeetSuhte | — 

^uent purchaser from tuck pnrehaur— Right to tontrthu I , 

I'on tfitli in tb« Sections enatneratetj jn S 63 of the T P 

A contract to the contrary nithin the meaning of | Amending Act have retrospective effect S 92 U not 
S 82 T P Act, need not be beineen the mortgageeand I ooeof (hose sectionseoatnenCed in S 63 and hence i 

the mortgagor • — - ' — * . ‘ . , 

the mortgaitor a § si 

of redemption , . , ‘ ' i ' ' ' ' 

to the contrary . • . , S • » ■, i ■ ' . 

part of the eqoi • i ■ n ■ ! . ■ ■ 

chaser from him Where the - "t--* c*""** . ./ 


by that contract and hence he too 
botion from the other mOrtgag 
bands of the mortgagar*a as 
PATTABIPA'tl ReDDI V VPNKA • 

ISiOM'WJI 

' '“•8. 82— Contribution— Lao 

share m his tenure sublect to rent 
against vbole tenur " 
other half— If ba 
charged or eatingc 
contnbution See 

' >8 88— Cone 


tofefiiity 
■ equity of 


«• mortgage 
f /gutty of 
•mplint if 


— S 91— Puisne mortgagee purchaser— Suit by 1 • P*^ *^* *"*''* •“'*"'* oftheincum 

priut tnottgagea on his mortgage viithoat Impleading 1 ^trance In question Payment of a portiou of the 
former— Effect— DsCree and sale— Right of pujjne I l"<™»braiiceis b« suffident Such a qaaJificaUon of 
mortgagee purchaser to sue for redenpuon— If lost— (•he’lfhtf* lubrogation applies whether the right be 
Dismissal of application to set aside sale under O 21, { <•«"»»<• under the sUtute or under the pre^is*iBg law. 
R. h^« bar lu suit C P CODt,S <7. HCorg Kemer) JaNKt VaTH Roy r PRaMATha 

tt. f nmikiT *47 I^athMaUa CTLA 82-IiB (moilCal 29l- 
o— . eur. 42P1.A *32-1861.0 1-lMOlOA »6- 

. 21 PatiT 89-51 UW 116-d<CWJf 261- 

. 19I0AW.R (P.C)e5-l910 PWJf 1S2- 

, , 1910 OJiJf 104-71 eXJ C7- 

, . IZEPC 126-652.239- 

l9tOAX.7 5S0-IX2 (l840)Sar (FC)S2- 
42 Rortr.E .V9-1910OWJ7 83- 
u s9»0 78- 
. • 446(70.) 

i« i * ■ ' rpoanJeFret 

■ .. I . a of 0*i re- 

ef 


n the question (Lord Jtomer } 
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T P ACT (1882). S 92 

rogated to the position of a prior mortgagee has the 
same rights as that mortgagee. In other viords be can 
not onljf Qse the earlier mortgage as a shield bnt also 
enforce the rights of the earlier mortgagee If the case, 
however, falls under the third paragraph of S 92, then 
all that IS necessary is that the mortgagor sboold have 


T‘ P. ACT (1882). S 100 

S . 92, para. 0')—At>pUeabil%li^Redemp- 
Iton of mortgage tnth moftey obiofned frem 
mortgagee hunself. 

Paragraph (3) of S. 92 of the T. P. Act 
does not refer to a ojortgagee whose mortgage 
has been redeemed by the mortgagor with mon^ 

• • • ’ . t* j f. _ *t.. hitn- 

• ■ I \CHAB- 


•:.s 


825=^ 
»at 64. 


—(as ameaaed tn 1929) 8 92-‘Secp/~/r/trM 

ptcuve operation ot-~Traniaetims effected before itt 
4pril, 1920~/f affeeted 

{Fail All and Dhdjle JJ Manehar Lall, / 
dissenting) —S 92 of the T p Act, »s amended in 1929, i 
has retrospective operation m regard to transactions 
ejected before 1st April 1930 except in cases pending I 
on that day and except as to rights and liabilities arising ! 
before Ist Jsly, 1882 trhen the T P Act came into ' 
fores 

Manehar LaU 92 T P Act, does not apply 

to transactions tihich were concluded before l«t Apnl 
i 930, irrespective of the fact whether they were or were 
not the lubject of any pending action on 1st April 1930 


.! I ‘l 

92-^Sulro/atiori'^o'tditiont nteetearp for 
eldimine—Later narteagt erediliae ametfUi to an 
earlier tuorigstge — inter mertgnfee, tf tuirogated to 
rights under earlier mortgage 
According to S 92 Transfer of Property Act, before 
a snbseqaent mortgagee can claim to be sabrogated to 
the rights of a prior mortgagee to whom money has j 


~noiit mortgagee 

The privilege conferred bj S 92 is not confined to 
the first person only who redeems the prior mortgagee 
and can be Inherited by bis successors In interest 



' applies where the mortgage has been redeemed ihe 
words in the section 'mortgage has been redeemed’ refer 
merely to the payment off of the mortgage-money and 
not to an extinction of the mortgagee’s fights over the 
I mortgaged property If such rights had become extin 
gDished there wonld be none to which the person advanc- 
ing the money would be sabrogated The fourth 
para^apb moreover seems to contemplate that a mort 
gage may be redeemed in part and this clearly shows 


S 100 — Amended section — If has retrospective 

effect -rev 1939 Dig Col 1114 Rai INDRA ^ARAIK 
V MaHOSjed ISMAIL (1939)A11 885*° 

12 BA S37«185IO 697 
' f an axnrDdedlti 1929), S 100— AjlpAcaji/rt) 
decree after 1029— //” 
• Question ef notiei — If 


cti as amended in 1929, 
]aent to 1929, the ques 
• nsidering whether the 

the property in the bands 
a charge is created by a 
ifference There is no 
a charge created by a 
set In either case the 
of an interest m the 
the parties is none Iho 
• sodied in a decree A 

charge treaieu i y a wetiee m pursuance of an agreement 
between the parties would therefore be a charge created 
by act of parties contemplated by S 100 T P Act, and 
the question of notice is therefore relevant and material 
•' -edtth JJ'l BasuMATI KVaR V 
. 21PatLT 783= 

19iOPW».8l8 
• Htcahlitr~-CAarge treated 6f detree 
P Act Is limited in Us application to 
• act of parties or by operation of 
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Ut A» *«ch It tannrt tpi^y to « ehatg* cmt«d bj • 
<5 «t« inr It U wMtJin by »t1 of pirtle* Mf 

cock) it be Mid to b*'« bw> »Mi«) by opertUon of la« 
(STw CJ *nJ Rm! jy CftlVSJJtAMr KUJJUVNBM 
X9(0 t-AlS.19fOJffAf leS 

—" S !• ftwiUta *f Jfcr*t ■ 

^ timifSf m^rifitgF—Fvfritnir mtrltaff* dftret j 
kalJfr — \faim’enamefti»*p tn fariMr »f /{in4m I 

4pai"it bot»»li(3»| 

mart i 

tatrtymtkcmt n-*ict^/f fretr(tr4 I 

b lOa of th» rr»R»f«f of Tfoperty Act does tiot ajn>ly 
Co eactiots ufe» txtd to cMmtion of a tlMrre ibe roton 
fcetsf iiiat a Hie in oxacstion la not a transfer* irkbln 
Ibe i»ea»1o{> of tbe Act and arbat it told In a Court aa*e 
ii tftCTtJj tbe rtfbt, title and intnwi of tbe JuJj*tnent» 
ejebtor, »o that the aectlon jaiichaMt Can be in no b«iw 
Tpeoiiicn than the Jadpneni debtor hlrr'ell bm pro- 
perty nb{ect to a charge for mafnienance fn fatosr of ft 
irindn female lalotd (n caectstlon of a decree on ft 
aimpJemortcare and » psrcfiaaed I7 the looiirtagee 
<}^Krte^iiie^dff Miatait in/ssnotfArJ-wJoharoporrfciaMd 
the property free from the tnalntenanee charge on the 
groond that he ku porchued (t ima fiJt wlihoDt oobce. 
and that there fo** the charge cannot be enforced agamti 
the property In tie hands, nndey S lOC Tnnefcrof 
rroperty Act horeart the mortgagee porchaaer fall 
bach on hla otlginal nortgige becanae a« • aimple 
nongigeCfbecannot by any atrenh of imagftiabon be 
CDfMidetvd to ban tlie property In bit hand* aj contem 
pJatedhyS ICO (.ffarmilt, /) ’tOttftVVA ft VeM I 
rATAb&UAtlAUMA. 1940 M.WN Sit-: 

AXB 1910 UftS 7Cl-a8IO}lS£XJ' SSt . 
o. .■«»9 100— Asctlon parehaier->-{f eaneJalffl benefit; 
of a /f^r pttKbaKf Ste ]939D(g Col 1)15 RA{ 
IfDitA VARAjNft MAHoaico Ismail. 

I.I4B {1939)AU.«8S-12BA.SS7» 
18510 597 

8 100— Charge created by decree— La’eriafe of 

the Brotcriy— Right to posseroan— Remedy of the 
chargeholder JVr J939 I>« . CW 1115 BaDRIDAS 
LaI^HANO f PAtTAf Cm 188 1 0 2S- 

12B.K SOI^A-XB 19(0 Has 8 

— — S 300— 

bo pardCttUr form of words «i neceasary to ciwte a 
charge all that is recjnired U that there mail bo a dear 
tntetitlon to make the iaod a aecenty for pam*— • ' 
money {^fifaHertta and Kaxittri 
Nath BAKERjr ft Sarba aIawcal 
188 1 C 8 
44 0WJS Z2l-A^ 

— — -S 100— Cdorff—^tf “infra - 
atrtfiUen af dtcummt 

hat vs MsttiHaJ to the creation of » charge w that 
immoeable property moal be made * aecnjjly/or the 
payment of mtmey In *neb a way that the iranaactton 
does not arvonnt to a mortgage In the lodun law sense 
Where a person by a document undertakes >0 gW« a 
charge bond in respect of a liabil ty to get sanction tor 
the transfer of «raod also not ha aasliyi cerfaifl propnly 
ttotil the aboee are tamed ont the o«Jy possible purpose 
of the last nnderialiing h totegrecate a particisSar pro- 
perty CO that tt would be answerable In faisbaodstf he 
abootd fail to giro the charg* bond and that makes the j 
pretty a eecerity for the payment of money andftj 
charge (s thereby creeled (Sfant.C/ rend Stu yjj 
Hat; Bhairophasao p luoAL PRASAD 

19(0 VXy3 651, ! 

——3 100— Cceislnictlon— So far aa may ! 
Heading and effect — Deed of charge— Keeessity l«w ; 
reguirred deed attested by two witaesses Stt 1^? ' 


X p ACT {1882) 8 106 

lAg vCrl lllb. •'HivA Kao shunmuohasi si iHt 
8HaM 1 I LB (1910) Mftd 506-187 10 243 
J2BM 695-1010 M W N 3 a 3« 
A 1940 Mad 1(0 (IMO) 1 51 L J 823 
—— Sf 100 ftfid S9— D ttinciioB {xiawt irr T 
P ACT ss 39 Asji too leiO 8 0 J 

— S IDO— Property subject to recarrmg 
dfcargt— Sale of, tn oecuijon of decree for 
ftmaM m respect of sum charged— Liability «n 
ftspect of fotore payments — If extinguished 
SteC T C<we.O « R IS 

AIR 1940 Cal 60 

— S* lOOUtAS {i'^Strfe mnd if amtna 

mt/UrfS tOty^&fnt af S 2(dt^ 100 tf itpUr 
t* Cattr! anetiait tal/t 

'The amendment lo S lOO T P Act mtrodaced nu 
change In the law aa it atm>d before the amendment 
The ftroendment wa* Intended merely ta cUnfj the legal 
pnaition There Is DO warrant for confining theopeia 
tKW of (he faring pronsion of S 2 (rf) of the Act to 
Ss 85 to 90 The faring pronr on »» perfect!/ genera) 
t» intern* aodlit r)e{as edit S }(X> ta smeaded 
applies to iransferfby aaction aa!e« m execution of 
decrees {TMen C J end Canga /fal/t y) MOM 
ClPALBOAkR CAWMS>OtiSv ROOTCBaSD /AIN 

1940A.W.E (nO)460-I94OAL.ir 660- 
AXB mOAU. 4Se 
*”■"■"“3, 303— AppEcaWity sad tOBfiroetion— AforJ 
CAgee purchasing mortgaged property pendng atiacb 
, (Rent tn eaecBtico of money decree— Moitgage— If 
I eStingsuhed by »«!«— Right ot nort^gee to f allbaek on 
■ROrtmge— Keeping aiite— lacenuon— PrrsanpCMn of 
Xrr 1939 Dig . C6I 1116 MAKaLACSKUI »■ SOMA 
I^AW 38910 3?*15Sir 114 

”*■'■■'■•8 101— Suit by sobseqaent mongsgee to esforce 
bis mortgage— Redemption of earlier mottgage, if obi 
Catory—Bighu of earlier toortgagn porebswng equity 
of (edetnptlon S*f l939 V e Col 111? Hari RAM 
r MUNSHfSfNCH 18610 l2«-a2RA SOI 
“*■■—8 lOS— CrtUfrftcfrew— R*(kt It trifay tutA prt 
prrtt'-^ ittaning »f 

The figbi to en)oy »och properly which is spcAea of 
•a S 105 means the ngjht to cnyry the property ii> the 
tithnncr m which that property cari be enjoyed If the 
ftabject matter of Ibe iea<e U coal land it Can only be 
«n{oyed and txni" — ' see by work ng it as 

' ■* regaJates fully the 

d lessees in India 
anoUr fall //> 
B i O r- KUMaR 

lW0rT.fi, 5B3-21 Pat XT 897- 
AXa 3940 Pat 6S3(Pa) 
“-S 106— Ratwre of tenan-T— Constrociion of rent 
•mie— .Agreement to pay rent every monib and ro vacate 
In defaalt of payment for 3 months Stt 1938 D g Co) 
1322 ASOULRArAK*- SZTH >AND1.AU 

IJvB (3910) Nag B69 
. S 106— boltce— Lessee from toonth to month 
'»6<jared to wnstnsct hoiWtng-“Ei<c{oreBt — Notice to 
tja«l~Ne«sslty Sre 1939 Dig, CoL 1JJ7 }mOV 
:l4AHOAKDASr Mt MaHO 185 1 0 284- 

e BR. 148-12 fiP 337 

; S lOfr— A'e/irr ta gxal ar pay enAanetd rmt~~ 

'■ Fttlurt ta gtal-^LaaitfUr U (ay eniaiuad «wr— ffArx 
araaea 

Vthtre ft notice to qoU or pay enhanced rest is issced 
i to it tenant, and be refuses to qoit it does not neces- 
isarity follow that be Is bound to pay the enhanced rent 
I froth the date of the termination of tie tenancy He 
' SB*) be CQbtled to remain for some reasonable time »$ 
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T P ACT(1682>. S 106 

in the case of a shop keeper who has been in a particolar 
place for a longtime In sscb a ca«e, he « ill be entitled to 


T P ACT (1882), S 108 

1910 OJtE. 616« IWO OWN 812= 
igiOED 407=1910AW£ (OC)408 = 
lOinna fir>i = aTTi 1940 Oodi 425. 


ed to S 107 of 
hich eras sab 
nt of 1904, IS 
a goveroinent 
to writing and 
• Court of law. 
ZUBEDA 
AJ!dX.J 148 


Tinaiit unJtr I'lt-aliJ ifaie—fcti lan «f^Ce 


ct applies onl> i — ■ - S 107— ' 
juired b; S 107 I for registration 
a lease is net ABDUL RaH1S< 


— . 3 10&*-TenaQt entering 
oral aereeTBenl-*Pos*ession conn 
rent— nrpoee neither agncaltaral 


leatts 

Transfer of 
p'icable tc» 
he Act. m 
Sectiag an 
sofCh V 
of joscice, 
/> 


iU iia>- 

12 Ef. 3 S 7 . 
Itait’-Asiienntiit’-trnUf eftttate— 
ietual ffiiettitH iy cinfHet-./f 
liahtilyftr rent 

>f prmty of estate is applicable in India 
Ucalion of the doctrine all that is neces- 


— 8 Wl^Afflicaiiltty—Reni deed ’ ' 

A rent deed does not fall within the puuiew ut i ' * 

S 107 of the Transfer of Properly Act, in v,ew of the •» 'ounatetial TTie meie fact that an assignee- 

deEniUon of lease in S 105 oi the Transfer of Pro- the lessee does n« take any eff^ive step 


enniUon of lease in a 103 of the Transfer of Pro- i “ * 
friT Act (Aidur RaeAid /'i KISHORI LaL f | obtain pOSses«ii 


to realise hlsshaie in the profits of 

• tr, . i.„ landjofd'g nght 

««ignee Actual 
■ U end CAatlerii, 

• I Bahadur » 

19 Pat 4SS= 
.■ ■ :5 1910 Pat 616 


freferty ni/ect t» 


■> pay . 


: reqnire registration, ihoogh it may amoont to a | r«»o<we— •Swfr-frtre 4y tttsee *1 remainder ef term— 


—Cir-enanI far fu/et 


The criterion for distinguishing between a lease for 


r • was subject to a mam 
tenaace charge in favour of a Ilmdo widow to the res- 
pondent for a term of fit e jearsonan annual rent of 
Ks 125 commencing from 13—5—1926 R him'elf 
Bndertalung to pay the maintenance to the widow 

4 a— 1928 the respondent sub-leased the property 

• . f - ■ . nder of the term R was 


cultural purposes and tl • • 
^Zla ul flasan and ) on 
M'T IQHALUWMSa 
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T P ACT (1982) 9 108 iT P. ACT (1882). S 123 

hersp to 2I~-1-*1930 itid the appelUnt paid her Ri. f etdiatige which wa*«e«led 20— 2— 1916, excluding 


HtH ( 1) that vJnce the TC^pondent w»« boondtt __ . ..... 

cure quiet enK’T'tient of the leafed prr{>etl]f to the appel I which tome liemi of B bchedule 
Unt, and »ince default of pajment of the maintenance I 


e I auction to a third party who ditpossened the plaintiff on 
I 71 2—*"** rt •''•'•'•pon filed a init claiming 

■ * . • ■ eipre««ine his uillmn- 


. ■ . ■ . . - . ■ ■ no belter title than the 

quently <0 far as It related to the payment of Rs. 215 I irantferor and the second defendant most therefore be 
which reprrfented aireari of maintenance due in respect I deemed to hare taken the lands enbiect to the liability 


sitj Stt 1939 Dig . Col 1120 Saheb Din v Gauri 
SMANKEB ISLuek, 92-AI£ 1940 Oudh 92 
— S W^—Atuptanct ef rmt falling Jut ifttr 
breach of ecrjcnant—Watutr of farfnturt 

Under S 112 of the T. P. Act, the acceptance of rent 
falling due after the breach of a covenant on which a 
< ..•-••f wi* raurvaH .|nr1 with notice thereof. 


; S 123— Cf/’e vf m<niablei~CendUiont— -Person 

ospntngasstts in business erediiing amonsits isi aceountr 
sn favvur of r’lativef—Effeet — If creates gift or trusf- 
' in respeei of amonnis sh favour of such relatives— 
Trusts Act, S 6. 

A gift of taorable property, nntss it 1$ effected by a 


44 O WJf 1109. 1 words or acts (1) an intention on his part to create 

S 114-A— AppUcabil'- ® «•"’«>«»' t •- . . / v.l. - .t . 

Dig. Col 1120 Mahomed i- • ■ 

ofStste 1 

—S 114'A— Retrospect ■ ’ , ■ ■ 

Col 1120. MAHOStED HUS ■ _ • _ _ ^ 

STATE ^ 117— Applicability— Test Sn T P. ACT, | moneys are -credued does not raise a presumption that 
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T P. AOr (I8B2). S 128 ^ TEUSTS 


*1, - • Sui. I uieteiy evidence ot the deposit and doee not amount to 

books cannot complete the gifts, because vthat the law j » valid assignment of the policy and confers no rights on 
requires for completion is never earned on» « <-»* I .tn -» '' - 


mOMWN 1185o°(1910}2Mi:.J 962 
S 128— Zraii/i/y/e pay dtbtt 
ef donef 

A universal donee Is on the principle embodied in I 
S 123 of the T P Act, liable to pay the debts of the 
donor oat of bis estate tn bU hands {,T*l CAand end 
Abdul Rashid JJ ) RAM SaRUP v SHIV DayaL 
MEHRA 190 1 0 463»13 BL 162» 

42PLB S07 = AIB 1910 Lab 285 
S Wb—APphcahtltty—Dtpent af tnsuranct 

s. isl? 

asslgnmei 


I * '■ o liiU— Scope—Hsed deposit receipt for amount 
deposited in Bank — Assignment — Essentials of — 
I Endorsement on back and delivery — Effect of — Receipt 
— If negcAiable instrument See 1939 Dig, Col 1122 
ANANTARAStAN V OPFJClAL LIQUIDATOR, T N A 

Q Bank 18710 531=12EM 7S0«= 

AXB 1940 Mad 157 
■ ■ S 137— -Negotiable instrument — Oral assignment 

—Validity— Ponlab J«l939Dg, Col 1123 RAM 
RATTANt' CofiiKD Rasi XLB (1940) Lab 84°° 
185IC 426-12BL 289‘°42PLE S66 


ot transie 

the deposit is ueiiig ituae wiib (be intention ot creating I 
a title in the person with whom the deposit is made I 
iUrt Wtlhamt /) KaC.1 MOHAN SHaHA v EMPIRE 
or INDIA LIFE ASSURANCE CO 44 0 W N 693 
■■ — —9 130— Assignment— D positor in Bank aatbo 
rising Bank to pay future subscriptions payable by him 
for a chit fund conducted by a company— Effect- 
Trust— If created— Bank going 

•n r 


T^VSTS—Ae/eunfs^Suit for by cestui qoe tniat, 
afainst legal representahvee of deenued lrtitUe~‘Deeru 
$H latttr't favour— If eon be passed 

A tmstee is bound to account to bis eestui pue trust, 
and if a suit for account is brought by tht eestui pue 
rrui/ against Ibe trustee the latter can ask for a decree 
to lie passed m his favoar in that very suit if be is in 
• '~i » leeal renre 


iJA3 JAMNAUAit' PKIENUMANS DIAMOND I'TRAD I 
INC CO, LTD 188 10 878=13Bbr 9S I 

3 130 — D‘ht — Assignment of - * 

passes '■ee 1939 Dg, Col 1122 ■ • 

NATIONAL Bank Subsidiary Co.Lt 
Q Bank, ltd a 1 B 194U Mad- 258 

. - 3 ISO — Debt — Assignment of part— Validity 

5«l939Dg Col 1122 Travancors National 
Bank Subsidiary Co, LTD t- T N & Q Dawk, 
LTD A IB 1940 Mad 258 

8 IZO—l/ypotAeeation of aeliouablt elaim—If 
sssignment 

The hypolhecation of an act • 

a deed of assignment under S 
with a chose in action by way * 

assignment {Wert and ATanohi.’ . »• * i 

Sarda r Sailaja KantA M • 

Aid AU-iwral.AMb 

■■ S 1311— Part of debt— Assignment of — 
Validity. Stt T. P Act, Ss 6 and 130 

18 Pat 839 

“ ' -S IZO—Transfer^Rledge of Itfe tnsurane* 
fslity ipiiA eredsicr—E/fett—lf operates as asttgesment 


WEC 14U-/1 UL J 216*44 OWN 304* 
AIE 1940 Cal 337 
course tor trustees— 
in giving directions 
1124 ameena Bee 

186IC 188-lZEE 248 
■ ‘Breath ef trust~Deatk ef trustee— Survival ef 
cause of aettoH 

If a deceased trustee had been guilty of negligent acts 
or omissions or wilful defaults, the loss occasioned by 
. sads acta and omissions must be made good from his 

ia«4tF(A|n tl'e l<aT<rt« 1..~ • . — • 



I apart for relifieut purfuet — Divesting of title by ttantr 
I and rttagnttien of title in duty— Effect of 
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TEtrST 

A pervs il-e »h«/ !a!» own**? of itnmo««Up 

J^opcfSj )T> a «r ii?n ajif al o-j jn the t olfector alaled 
that h' ha 1 *•« apari *he prjv'rty a» a perpetaaj pit to 
« i in ir an t a»l.rii ihal • rtmrcale thooii} l>e 

ttruej i,hn« ng that ih^ (\ii« In i^e f)niiTH> «aainlh« 
deity T .p catnn«a« Rranted and a dee*! wa» 
dr**-! tp • teeiMieJ 1 5 him a< the tfoaier tvf ih* 
ptnpeciy i 1 nihedeiti by «hi h he coaenantol lor 
iimvl! - V f* eacTito I a m n •tratntf pethonai 
reptevntjt ' « and a cn‘ I payiJ* Und ta» to the 

//Wj that it-e il eamentitlfa 1) »ho«rilba) the 
«ain«t ha I i. ie t(%l hini'tU nl a I peraonal »n«Me»i »n the 
fTOpertwfld la ne t from the Seeietarj of Slate >« 
'ocntt art tha the title ea* 1 the deity and there «as 
therefore a c n pletej de ( annn The fact that vt «at 
AOt knoan arether the >eiilor etillzed the Income 
lot the iruyt pjrpn^r d I net matter a* there 
■aa^ a LOinp ete di'e-'iitoie \,/^rA C J ati Kumka 
Aflffiarr J) GfiKLUttr-*: JUhfNAItOSS & To p 
I AKSIl lINaBA'^tMlIAlt f tltTH 

ISiOMWJf 007-Aia WOMad 820 
(1910)2MX.J 400 
• ■■■ f ftHttn—K an kt ekrec^ttJ Ay a/ree 

anmt 

tjowe of he londimental of a tiosit* ajt lb 

get in the tr jti projwrty and to manage the truit as % 
prudent man r f b(i»iocu lie m«»i exercire hi* poteeia 
Also 1 Ice a {ffudent man of buttnets Where he has a 
eiiaaelion he mutt eaerci'e >t in a kaaa A/e and tnieliigent 
manner It is doubtful aneiher those duties can be 
ateagated or tn mmise'l by an agrectnent betneen the 
creator of he truti end the trustee IMitUr anJ fiti 
■iur^k y/ ) SRJSChaVDRa SaNDV p hUPRAVAT 
ChaVDRA I ES (1949) t Cal 872 

19910 295-lSSO If9-7SCL8 218> 
44CW2I 304- A tB 1340 CaL 387 

^Mfiri if ifuiitii rttarJinf inutlmanli 

It IS the doty of a trustee 10 confine hiasetf to the 
class of Incescoiencs erhtch are perteined by thetmsi 
and likewise to arold all invescirtents of that class which 
are attended with haaard A person making «n advance 
upon his own accoont upon the eecority of immorabte 
properly may no doubt be lofiuenced to do so by the 
■valne of the security nseU and patlly by his estlmiie of 
the solvency and character of the borrower These two 
{actors may blend m his mind as it were m helping 
him to arrive at a conclusion Bat a trustee may not 
blend these eonsideiations together He most net allow 
tbe character or solvency of the borrower to weigh with 
him to as to make his advance, in effect an advance not 
etpon the security offered bat apon a cons deration of 
other matters which seem to make it safe not to rely 
upon tbe security alone {Raitrts CJ anJ DunMty, 
y) OmClAL TRUSTEES' MRS kassurs 

WlOEaneiR 273'=A.rE. 1010 Kang 207 

■■ •• Rights ef Itustfi—Httki ef iifU~-Trutls not in 
txiiieHC* 

When none of the trusts created by the testator Is In 
'eiistcnce, the trosicM become merely bare trsstto and 
have no right of suit with regard to the trust property 
(Faneiniife,/') hKlKlSSENt' TaRACHAND 

19010 405**i3ao 162-Aia J910Cal«!8 

' ‘ — •Rigklt ef trutii^—Ritki to Jui ee~lruffif /ev 
Mdunta 

A cult by a trustee against a co-trustee (or accounts ts 
maintainable If ibe colmsiee i« guilty of breach of 
Wrnst (Deririkirt, C / otfl Panckriifi J ) hfAlCAStAJ 
DaHadur SivGH w Ts; Bahadur SiNCH 

19010 114-13 BO 131-MOWJff 688*= 

' I , • I A.tB. X9(0 Cal 4X6 
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raosT* 

te tra<f~Truf{(t ntjtme mmeyi ef me 

trmt wtii tkert e! etkert 

Taere is nothing wrong In a man being a trustee of 
more trusts than one There la nothing wrorg/ In Itself, 
in his miaing the moneys of one trust with those of 
others or even with his own money, whether the tniature 
It one of ca«h in a common re-'-eptaefe or of credit in a 
common banking account bo Jong as »t Is possible that 
hii drawings from the mixed fund are proper, they will 
in faw lie deemed to be proper The trustee cannot ret 
up bis own wrong b) 'aying that he fpenc trust money 
on himself so long as there Is >n the mixed fund money 
of bis own which he was entitled to spend on himself. 
F^ualty the pirsumption against wrong doing preclude* 
the bmeficiaries of crust /(from showing asagainstlhe 
beneficiaries of tru«t B that their (Jmst A) moneja 
arere used for the purposes of trust ^ so long as there 
srere trasi ft moneys which might have been properly so 
used Unless and until therefore there Is shosm to 

hate been a breath of trust, unlns and until the mixed 
{and has been so depleted that tTss! moneys mait have 
been misapplied noque tion of foilowing trust moneys 
can really ari>e In other words the right <0 trace is a 
canseqaence of and cannot therefore prc^e a t^each of 
! trust ihetfrt! C / ew/ BUf^len, / ) SBVTEItONTHA 
i&. EtECTRlC UCHTJNO ASSOCIATION O U SAH 

HI A 190IC S95-AJ.B 1910 Bang 225 

.. ^— XeuHit—Lean ky~Sekeme frehaUttni Ini 
tngantf terreataf—Ptnen managtHg truit atagtnf ef 
trutut «Juiurtni meneyt ftr Htetttenei ef trutt^ 
Premmety nett iy trusiit-^EnfrnHiihly eeatntt 
trmti-^eHratt Act S t$—Aff/ieehliiy^Q;attiXnm 
mefttlt 

A Khertie framed by the Court for a trust provided 
that Ail twirowing from andallJendmgOR Interest to 
i the funds of (he trust it absolutely prohibited'' The 
I ptamtlS who had received a power of attorney from tbe 
itrustee manajrd the tiuston his behalf ttceistng fbe 
lincomeof (he property and making purchases, etc lie 
I incurred expense* on account of provitiona and other 
' necessaries tupphed to the trust in excess of the income 
ftrf which he got prohiissory notes from the trustee lit 
brought a salt on the promissory notes and claimed a 
decree sgamsf the trust 

Held, (l)that In borrowing the money tbe trostee 
committed h breach of Irtisc and the plaintiff who knew 
it cOuM not be heard to say that he was enabling the 
trustee to perforin his duly to the trust and was there 
fore eniillvd to be compensated for what he had 
supuled (2) that S 65 of the Contract Act did not 
apply to the case a* It could not beaaid that there was 
ever a coottact in the case— void or otherwise— witJj tbe 
truss and (he » called contract was nothing more than 
a disbemeet device of the plaintiff and the trustee to 
defeat the *ch«Ke (3) that In making tbe promise to 
pay the tru'iee could not be said to have been acting for 
the trust, (4) that S 65, Contract A«, would not apply 
to contracts Into which persons debberstviy euler. kiiow« 
ing that the contract cannot have any vabdity and Is In 
express contravention of Ibe rules and restiiciioos Im- 
pmed on them. (5) that if the plaintiff had raised a plea 
of fSMXfwat mwirif and euitable evidence had breo In 
Id, the plaln*»5 miglil have got a decree for tome pan 
of tbeanouAi advanced by him {//ermU /)CoPala* 
SWAMt MOXJAUAR V VAlTHIUffCA PA-HDaRASAX* 
HADBI BlIuW 705-1940 JJ-WN 6S9-. 

A-tB 1940 Mad. 7Z9-a940) M7 

— — 7>*»(r«4iP— J’affcirifw— Feunder’i ngit te 
alter hue «f dtvciutttn 

It H clear that once the founder of a trurt pr 
ahaeofdeve^ation asre^dS thelnsteesb! 


Y. D t34o— 75 
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TRUST 

docameot creatiQg the trust, the founder has no nght 
thereafter to alter the line of devolution of the trustee' 
ship unless he had reserved such a power to the onginal 
document itself. A founder by two documents dedicated 
certain properties for the chanties mentioned in the 
documents and directed that after his lifetime 'A AI, 
and after hii lifetime his hens should be the heredilarr 
Iluqdars ’ The document also stated, t"ttr aha, that 
the founder had no right whatever to cane"' **— 

deed of settlement curing the lifetime 
A M died before the settlor 

HAd, (1) that on the language of the <• 
provision m favour of W At and his heirs as neieuitary | 


I TEtlSTS ACT (1882) S 77. 

I with the bank and the money was paid into it. One of the 
; conditions of the account was that the amount deposited 
in It should not be available for withdrawal for purposes 
other than payment of the instalments for which the 
snbscriber was liable in respe t of the chit fund until he 
had paid all the instalments At the time of the opening 
of the account, the subsaiber had to sign a letter 
addrc«sed to the bank, to the effect that as secuiity for 


uients as tney leii uue me n«.es*ary amount irom tac 


and did not confer on the settlor any power to make a 
fresh provision regarding the devolution of the irn<4ee 
>hip {Somayya.J'i NaLLASIVAN PiLLAI v GaHA 
PATHI Miro^LlAR 1610 M W N 2S5« 

51LW S3l<°AIR.1940Mad 633 


1 trustee for the company 

HAd that there was no ba‘is on which the bank 
could be regarded as a trustee for the company that 
there was no intention on the part of the subscribers to 
create a trust, that the letter signed by the subscriber 


tru}lie^Btnillet«ryitl«im tnenty 

Where a trust is created and ^an amount of money ts 


I bat must prove as an ordinary creditor in the banka 
liquidation {.Ltatk, C J and Harmlt /.) TRAt AN 
mow V*ifON»I SUBSIDIARY CO LTD t* 

‘ • • . 62 LW 488*» 

: . . 31-(19iO)2MJiJ 666. 


TRUSTS ACT (11 OF 1882) 8 S—Trunaf mer 


i Essentials— Amounts 

of relatives by owner of 
23 

62 LW 726. 


Loan by trustee 
Su 1938 Dig , 
Deo Radha 
1910) Nig 91 

. ’ a ’ *— Temporary lDve>-tment 

• ire— Duly of trustee Stf 

. ;dra Bai V shri deo 

• •> LLB (1810)Kag 94. 

’ r proPtrty—ATtamnp 

• , ) of the Trusts Act. the 

I value of the property does not mean what would te 


benefiaary and (rf) the trust property, and (unless the | 
trust IS declared by will or th" «t 

himself to be the trustee) trans 
thetrusee A company was . ■ 

purpose of organising chit fund . • . • » 

shares In the company eacept ■ 


7*»wrt trtaltd. Taken txlinputked — Demand 


/or 


’perating as a revocation of 
e performance of the trust 
//) DinSHAVY A CO ». 

1910 OA 991» 

» 133 =» 1910 OWJf 102(2. 
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TBUSTS ACT (1882). 8. 88 I 

- — S< 88 ind f»r\ 

d*rk\att eunt—rm • ■ 

trit—Dtatk tf aff " ■ 

tf tttJm ft-r t » 

(*' ar Ur Uruft ef • ■ 

atii ef iuttamj 

A tpplifd or\ ■ ■ . . i • ■ . I 

piece ol land 

iBonejr for the V. ■ 1 ■ • . ‘ 


*190 

17 P AQBI. &BLIi:r ACT (1931) S 2 

~ -'-8 Stm/fitial iiiterttt''—A/eaitlnf 

! — Ce^reiaer undertaking 
dett ef anotktr tefarttntr 
red 

•U" u used In S 94 ibenJd 
r technical meaning The 


I not be given bdj rntncted > 



hasband'i estate for obtaining the grant from the | 
Government, the coaid not be held to have gained an 
advantage in derogation of the righta of the persons 
interested In the property left by her husband and the 
creditor* of her deceased husband »er« not 'person* 
interested** In the property (41 and the property 
acquired by the widow under the grant wa* her own 
property and not liable to attachment and tale fn eaecu 
tion of the decree against her husband (,Atdur 
Rahman /) Ki t r *wr»t n Ab4S*pp*piI t /»rj.»-rrr 
ro^lPERATI' ■ 


• 'll 


’ll urmanot [6/en/, 
" AO o Bhdpzndra- 
w ■ J.B 1940 Nig 149 


fs • • t (XSVIIofWSl) 

Vi’uatv/ rlUulAlt tiV <//7912), ' 

District Boards Act (Z 071922) 
BBComberedBstatos Act (ZZVefi934) 
Bocumbettd Sststos (Ameodaeat) Act (ZZ ef 

Oorersaeat Bales re »ausmtot efajuarlal 
ffi&bals 

Lead Records Usssal 
Lead BeTeane Act (UI of 1901) 

Local Bates Act (I of 1914) 

Medical Act (JU of 1917) 

MoalclpallUes Act (II of 1926) 
FartitloaMaaaal (1939) 

Preveatloa of AduUeratloa Act (VI of 1912) 
Begalarfsatloa ofBemlsslons Act (1935) 
Begrolation of Sales Act (ZZVX pf 1931) 
Beeenae Coarts Maaaal 
Star of Froceedlags Act (19S7) 


Ss 8i 


ifruetive frui 

Ss 88 and , 

the sense tha , 

these sections, and held liable as a trustee, he must be j iavtng a tiare in aneeiirat freftrtg~Raeker‘e name 
found to fall under the residuary S 94 In other j anlf affearing in ikewat 

words where no trust has been declared a person would I E,p| (u) to sub S (2) to S 2 of the U P Agricul 
•r . . ■ ‘ . • . ■•Relief Act only restricts the benefit of Ch II 


S 

"hois 


* ' ' ■ *779 a share in an ancestral properly and whose share of the 

91_AppIicalMnty — Constinctire trustee — revenue Is less than R* 1 000, whose father's name 
See TRUSTS ACT. SS 88 AND 90 la entered In the kbewat. Is entitled to the 

19IOM.WJr.76 SioftbcAct iVerke,/) Ra2a 



IIQI 


tr. P. AGEI RELlEr ACT (1934), S 2 
KERVSarak 1910 ED 695 = 1940 O a 1165= 
1910 OWN 1219 
' ^ '" " S. 2 {2)— Proviso 1, Exphi I’ll — Sco/'c 
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iiga 

tr. P. AGRI RELIEF ACT (1934), S 7. 

rights Sre United Provinces Agriculturists* 
Relief act, Ss. 7 and 2 (10 ) («) and (<■) 

o „ ^ , 1940 A WJl (H C ) 64 


Perinanent Settlement Regulation I of 179S or 
holds lands free of revenue and pays boll ‘ 
and local rate the aggregate amount of 
exceeds Rs. 500. The term *explanatior 
been wrongly used to what has been enac ‘ 
Explanation VII to S. 2 (2) and it is more, like a 1 
'provi 
ZtO-K 

SAD t) 

194 

1939 

I ii3 2(2) it)~-'Ae'ieu/tural tanJ' mtamagef— \ 
OrtvtIaHd, tf agrte"ltti'al lanJ. . 

The expression 'agriciUural land' in Cl (/) of sob 


llty— Sin 
CXJLtTJR ' 

Proviso h.. 

--Ss 2 proviso (3), 3 and SO— Joint ' 

familT^'foripge by father and son — Benefit o 
and 30 — Availability — Father alone entered •• 
-fjgtoi — If affeois the question S« 1939 D>i 
112^ BANCALIMaLv Bansidhar. 

187I.C 24g-12BA B02. 
_ .3 2(8)— Interest — It inclades profits derived 

fcom property asufrn«natily mortgaged. S<t U, P. 

ACRI. REL. act. ss 33 and 2 ( 8). 

1940 A li J. 616. 


U P. Aerlcultnrists' 
over all 'decree for 
money* and when there is no specific provision excluding 
r S 33of 
ees passed 
e a decree 
S. 33 of 
■ Bahadur 
'C 663= 
A 247 = 

U.W t. N 271= 

12 E O 825- 1940 A W.S (0 C ) 188- 
, , AIR 1940 Oodh 106 

— » 3 Ur- In'talmenis — Discretion of Court Srt 
)ig., Col. 1126 LALTA V. AVADH KARESH 

« J5 Luck eS-AIJt i940Oudli69 

S 3 (2/— Creation of charge under— -Valuation 
3oses of— Fair rate. Stt 1939 Dig, Col 1127. 
•rLALf RAGHURAJ SINOH. 

• 7 1 0 345=12 EA 625-A t.R. 1940 All 22 

• of— Future interest— Rate— Dtscre 
ig.Col 1127. MUKAT Lal s. 

• 18710 345-12E A.625- 

^ A r.E 1910 All. 22 

•Bs 4 aad 30 — Future interest — If to be on 
at amount only. See 1939 Di® . Col 1127 

• tLalp RAGHURAJ Singh 

18710. S15-12EA. 625-AlE. 1940 All 22 
■"eneSt of— Availability— Person havinv a 
stral property. See V P. ACRICUL- 

tEFACT, SS 2(2 )EXPL.(i0andS 5. 

^ , 1940 O A 1155. 


Mahomed Abdul iiAQ I87ic 885= 

12EO 415-1940B D. 87= 
1910 A W.E (CO ) 87 = 1940 OJ.E 284= 
1940 0 A. 172=1940 O.WN 169= 
„ ,, AIE 1940 Ondh 194 

' S 6f2J — Finalitv of decision of appellate Coort 
■ Dig, Col. 1127. 


Ondli33(rJJ.) 
ynient In Delhi— 
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V. V. AGBI. EELlEr ACT (1031). B 7. ] 

1919 Dig , Col. 1138. iiAvSRAj Gupta p. Uau lal 
E^LDEO TaRSHad • 18510 711 -12111. 317. 

Ss.7and2 (10) (b) and (c) — C/jim »f nl^. 

rigiUm—Svit ti tnford ngkti—/( im rugf<t «f « 
urtj hift' «r ‘umstcurtd /ais'. 

\\ hKe a person claims (o have been tubrogaied to the 
nghti o( a mortgagee «hQm he has paid oft, and aoes 
to exercise tho*« rights In order to L>e aile to realxte 
the money claimed, such a suit Is in respect of a 'secured I 


JJ.) 

18810 1 ■■ 
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D. P. AOEt EELlEF ACT (1034). 8 S3 

“ S SO— Scope of— Change of compound interest 
into simple interest— rowers of Court. S/t 19^9 Dig. 
Col 1139 MUKAT IjtLr. KachuraJ SlhCK. 

I 167XO.S16-12EA.625-A1B 1940 All 22. 
: I - B 80 (2) — '/f a deertt ha$ alnady inn ftuttd' 
—C»Hilru(t(dn. 

•fhe words 'if a decree has already been passed’ in Cl. 
(2) Of S 30 of the U. P. Agrimltuiists Relief Act refer 
onlf to decrees passed before the Act came into force. 

- j n.ji r«. , ..X 1',,.., 


INDIAN DECISIONS. 


——8 l2—AftUtahiUtj,tf€enknid te valid 
lift! anlj—Siatuiarj tman! martgatar, i/ taaafflg 
vndtr S. 11, 


I («<) ta tut S, (2) ef S. i—Prattse viktn afplh 

I —]f tan kt ttnitrutd liktrally, 

K..' 


llal9H,j'l SaNTUaMp Pum lau 

15 Luck 655-18710 431-12EO. 380- 
1910 OLE 210 - 1940 ED 188- 
1940AWE (00152- 
1940 OWN 852-1940 0 A 316- 
A I E 1940 Oadb 263 
-8 IZ^Afflitatien unJtr— 

Mtrigjget't fatirinoH cAangrd mta or 
NV here in addilioQ to an agreemen 
subsequent to the execution of a 
esidence to show that the nature o 


S 2Z~lfiarirniu. 

The words that appear i 
Vinces Agricaltorists' *'• * 

from an appellate ord • 
the words in S 5 whi' 

Ute Court shall be fin 
must be taken to be 
that a revision is not 
and y trie, JJ) lA 


hktrally. 

\A here an agriculturist mortgagor transfers ( 

. ‘ ‘ a noa-agricollurist 

• mortgage, such a 
. S 33 of the U. P. 

* fer does not attract 

• S (2) of .S3 of the 
n apply only when a non agrieul 
agriculturist in any transaction of 
I In the nature of an eseep'ion to the 


I Act for the proviso 
lociat 'joins’ with ar 
toai> The proviso I 
definition of an 'agti’*nltoiist’ contained in the Act and 
I aboQld. therefore, be siiictly construed A liberal inter* 
I ptetation should not be put on it so as to deprive a per* 


194 

1940 A WE (C 


•tkf appeal against a decree pas<ed^ I 


' Court fees Act, 8 7 1.4) and Art. 
^Su.t nndtr S 33 of Agnculturutt 
i-^Ceurt ft! t^yabh im tmt end m 
m ttuk tuil‘—yalmf pf tuck mil, 

33 of the United Provinres Agrini] 
a suit fOr account and is not a deel 
nee Art 17 (trr) of Sch II to the 


, ounts to a decree as It 
f Us opinion as to the 
the defendant ort»« 
a decree, if filed by the 
■ .mount, and if filed by 
of the amount, found 

for account and 


rrpatation of Court fees. 


1 ■ I 
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U r, AGRI REL ACT (19S4), B 83. 

■ g 33— Suit to declare amount payable — Court* 
fee payable Stf COORT-FEES ACT. S 7 (»»•) (/} AND 
U P AGRICULTURISTS RELIEF ACT S 33 

1940AJC*J S6 

S3 33 and 2 (8) — Suit undtr S 33 i« tkttau 

tf uiufrnetuary martgagt^ VainUinaiility—tnttrtSt' 
in S 2 (8) if includes frofilt fram such prapertf 

A suit under S 33 U P Agri Kel Act, can be &]ed 
in respect of a usufroctuaty mortgage In which no 
interest Is speciGcally mentioned in the deed The 
profits of the property osufructnarily mortgaged which 
the mortgagee appropriates in lieu of interest, are 
clearly covered by the definition of 'interest' in S 2(8) 
of the Act (fgial Akinad and yerma // ) DlGBIJAl 
Singh r BudhSen 1940 0 wit 1139*= 

1040 RD 647° 1940 0 A 1262= 
1940 ALJ 616 =1940 A WR (HO) 484 = 
AIR igiOAU 520 
S S3— Suit under — Decree for instalments, if 
could be passed in See U P AGRICULTURISTS* 
Relief ACT, ss 3 and 33 1940 RD 112 

“■ ■ ' S ZZ~Suil under— A'alure cf for purPesetof 
taurt fees— Appeal — Valuation— Protedurt in ease 
appellant eilaint relief far larger amaunt 

Cases under S 33 of the U P Agriculturists* Relief I 


44 0WJT 765 = 6BR 694 = 
IIjB (1940) Ear (P C )»160 = ie40 0 L R 292 = 
12EPC 169 = 62LW 60=72 OLJ 1= 
194DAWE (PO)72=104OOA 383= 
1910 O W1T.431=1940AL J 333= 
AIR 1940PO 82=(1940)2MiJ 205(PC) 
■ 8 8(1) proviso Cl [,^y~Gross annual prafl/t 
—Caleulahen af-Deduehon cf land revenue 

Land revenue must be deducted m calculating the 
gross annual profits of a property, but no allowance for 
any expmses of estate management must be made in 
arriving at the gross annual profit of the property. 
(.Lord Porter') BHAGWAN PAKSH SINGH t SECKE 
TART OF STATE 67 I A 197= 

ZLR (1940)AU 432=18710 646= 
44CWN 766=6BE 694 = 
I L B (1940) Ear (P 0 ) 160= 
1940 OLE 2g2 = 12BPO 169 = 52IiW 60 = 
72 0I.J 1 = 1940AWE fPO)72= 
1940 0 A 383 = 19400 WK 431 = 
1910ALJ S3S=AJR 1940PO 82= 
(1940) 2MLJ 205 (PC) 
'■ S 11 — IPreng tiew at la meaning ef "gross 
annual PradU' m S 8(1) pmiso,Cl (a) — Ifeaale 
eiallenged tn Civil Court 

Pv=" r r,/NV=*=nv 1= ..*11 «Knt>=H I k « - 



U. P COURT OF WARDS ACT (IV OF 
1912)— Power of Court of Wards tP acknowledge 
tmrd’s barred debts 

Thci^ IS nu provisioft in the U P Court of 
Wards Act entitling the Court of Wards to 
acknowledge or pay off a ward’s debt barred by 
lime (Zta-ul Hasan and Radhakns 
Anand Behari Lal V Deputy Com 
Barktianki 15 Luck 308=185 
12 RO 212=1940 AWR (t 
1939 RD 635=1939 OW 
AIR 1940 I 

~ — B i— Cl/eel af disfuali^calian 

The obfect of disqualification under S 8 is no doubt 
threefold — it will protect persons incapable of managing 
their c - " I ’ ■' 

the A< ■ 

In eii • > 

easily 

BMag 

e7L/ . . ■ , 


eels creditor’s remedies 'for enforcement of 
claim 

Diere is nothing in the provisions of Ch IV 
the U P Court of Wards Act to justify 
view that remedies under the general law 
are suspended as soon as a claim is notified under 
I S 17 of the Act Nor is there anything to 
I show that a creditcfr or decree-holder is pre- 
cluded thereafter, from instituting a suit or 
executing his decree or that the Court of Wards 
IS placed under a statutory liability to discharge 

“ • » .t . k-r 

be- 
a til 

HARI 

12 = 

I luaJ lA u Uja—ijjs \j M !• **45= 

1940 AWR (C C ) 15=A I R 1940 Oudh 107. 
| - S 52 — Applicability — 'Wiiliout discharging 
fS= I /.A / < «* thereof i« the manner provided by 
aning of. 

le U P. Court of Wards Act ap- 
where the estate is released from 
ndence by the Court of Wards be- 
ertiinment of debts, and Ss 20 
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»»97 

V P. couat OP WABDS ACT (1012), 8 61. I 
acd 21 arrly where the debts arc ascertained | 
by the C^ucctor under Ch. IV^ of the Act. 
Oi. IV deals not with dischai^’nj the Kabih- ; 
ties of the ward but with their ascertainment 
only, and the words "without discharping ■ • 
liabilities thereof in the manner provided in ' 

IV" occurring in S. 52 of the Act mean . 
stand for "without ascertaining the habil • 
thereof m the manner provided hy Ch I." 
(Zia-ul Hasan and Hadhaknshna, JJ.) AnaK.. 

1-sL t Dfput\ CoMMissiovDi. Bms* 
nssKi 15 Luck. 308=zl8S IC 290= 

12 R.O. 212=1939 R.D 635= 


V. P. ENOUM ESTATES ACT (1931). S. 2 
When property Is In (utfeJia lept another Couit 
aboald arold appointing another receiver. NMiere a 
CIvM Court has already appointed a receiver of (he pro 
perties of an applicant onder the Encumbered Estates 


■ . ■ 

' are eititled tJ lent fits under the del. 

The benefit provided for by the Encumbered Estates 
Act can be given only to a person who i< entitled to 

• ^ 4 of the Act and whodoes 

Where the landlord appli 

• ule of debts a mortgage 
debtor coder that decree 


covered to be de'emve and the traniferee Is eiposert lo I -S. 2 (a) — Ltaiihly under a mertzate, tf cue frr 

the risk of eviction by the title paramo • • , 


property. An express covenant is n 
pose a personal liability upon the ward, fo 


UNITED PSOVmOES DISTEIC' 
ACT (X or 1922), S 85 (c)— A/rct. 
Refirtiut U Dutrset Judze—Dsstnet 
persona deiignata— afami/ its dee 
tc Htth Ceurt 

Whereat] objection to the election of a 


‘ . '• Taf 

tay 

• . : the 

o.- . ary 

■ of interest enjoyed by a person 
landlord’ of the properly withm 
t.*— wk... ,tt.r death 


SINGH V C 

1 

S It 

If income ta 

in bis hands 
'erty though 
■ Smzi Ond 
J KIUV V. 
Oln RfH- 



of the U. P. 
iplate 
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, tr. P. ENCUM. ESTATES ACT(19S4). S. 7. 


Wher-u- .j w. t o» lui. 

United Provinces Encumbered Estates Act, the Speaal 


tU iiiuy llj 
Radiatris&p 
SIONEB, Kt 
19 

13EO : 


Ss. 4 and 49 (2J and U. P Act XI of 19S9— 

Exerasi cf oftien under S 49 (Xi~ffeH totnJer ef 
tame memlert — If tntath dttmnetl ef 


J939, merely or 

(J^^ar^h^S.^r. 

Mon RAsf. 

Ss 4 a]' 

IfhiVat entr} t 
If tnreHw—F/Ieet^Remeav 


>. 4 or the Act 
• KATHA Prasad 
I R.D 55(l)= 
1910A.WR.(BB)45 . 
5 ^•~Right if apply undtr^Denee under deed 

. ■ ■ ed PrOTin 

ihcation on 


: • -oes- 

Ijiu 511 

— »' 'S ’I-~Applicalilit}r~Del/le doe iy landterd at 
tenant. 

There is nothing to irarrant the new that only those 
proceedings which relate to any debt owing by the appli 


( 


<■ ■ 


1940 OWN 153 = ALE 1940 Oadh SOI. 
' 7 — Applicability— Debts due from landlwd as 
ee 1939 Dig. Col ll3S MoOLCHANDr. 

• iSLncir li«=A.LE isiooadiils. 
I ■ — -S 7 — APplteahlily~~Pre<eedin£s after a fnal 

I decree far fareclesure, tf een ie Rayed, 

I When a final decree for foreclosure IS passed there is 

' . t.. _ ,ry longer 

. ' d Estates 

• • . ■ the «tay 

•• • V Girm 

• ■ -OSlO- 

• ■ • ao 16- 

• » . ’A 456- 

' ( ndh S04. 

■ ■■ b i — barat'^Veeree ler tatte a(ainitlanJlard 

'cen 

. ■ an 

Its 

• . ' 44 

«. I 1 , •—•J . » j.k«. executing it» 

• • t • jllah KHAV p. 

• . • 18SLC 633- 

' BzigjQOLP. S6Q- 
• • . «mOALJ.117= 

A IE 1940 AU 245 
S s 7 and 59— Cwr, af partifion‘~RealtS3lion~ 
If eon heitayed 

Costs of partition proceedings are realisable as arrears 
oltand revenue cnderS P Eandltesenos 

Act. Nothing m the Encumbered E<lates Act will 
ap[dy to «ech realisation and hence it cannot be stayed 
under S 7 of th» U. P. Encumbered Estates Act (Satie, 
/A/.) SAST BAKSK SittcUr. DWARkA Prasad 

1910ED 578=-1940OJl 1217- 
) O WJX 1227. 


, • ■ ' under S Jh— 

3 Act enpowers 
howthedebtor 

• 'i*: •• ’ . r* *• ing u allowed to 

I . . fhis prospective 

■ • , • ■ ’ - ■ ‘ven Usneatiin' 

under S. 6 of the Encumbered Estates A.-aa 
period when the Special Judge acts nndi : . . 

Interlude intervenes in which for ap»*i6c ,,»■■■* ■ 

Sp*.ial Judge Is funciionng. The Collector ba« not I property is not wasted or its probts reduced me 

diTfsted himself of h's Inherent rights and he will I debtor ij still r/j/w y«/'r//jrr and is not coirpeten* to dO' 
ontinoe to function in the interest of everybody coa ^ anything to create a permanent Interest in derogatiCn 
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U. P. EKOUM. ESTATES ACT (l9Si), B. 7. ] 

the creditorf the Collectore can step In at anjr ll>ne 
under 0,39.r.l or O. 4o, R. J.C. P. Code, by in | 



V. P. ENOUM. ESTATES ACT fJSSi), S 7. 
cwdmgs remain pending in that Couri, Where 
a deaet passed by & Court m the U, P. 

" •'* ' execution to a Court outside 

* “ ■ of Courts jn the U. P., tffc 

, “•ceding* pending m the latter 
• t be sta)ed under S. 7 (1) (a) 

■ • ' ' Jic, Estates Act by the (^rt m 

■ ‘ ch passed the decree. A mere 

• mg a decree for execution does 

— ... '.r ““occss for the execution 

■ • her execution process' 

• ■ ■ • 31. (1) (o) of S 7 of 

• ' ■* Act, do not refer to 

■ • tn order. The words 


sold, he melt deposit the necessary amoant as reqoiceti 
by this parigr * * * ■ ’ •• • • 

the property. 

RA^'^. HaRDI 

— 8 7— Right to apply cndef'-'MetaTSlIi apply, 
ing under S 4, in respect ut personal debt— Tf can ask 
for ttay of caecution agsinii sraqf estate Su UmiCD 
PROVlbCES ENCUMBERED ESTATES ACT ST 2 (/) 


, 'i' refer to processes 

I analogous to attachment of property such as 
of arrest, order for safe of property, 
TAoiwix, C J. and Radkakrtshnet, /.) 
foexL KisiioKh- IS Luck 270= 

I 18S I.C 280=12 RO 204= 
1940 AW.R (CC.) 23=1939 RD 628= 
1939 O.WN. 1134=1940 O.A 22= 
AIR. 1940 Oudh 84. 



— '8. 7—SlaY tf tjcteiiiifi—ifarigag/ tf 4wa $um$ \ — — S 7 (1) (*) and (b)— Jro// et Hay and frthf 

tf frtftrty-’SuKt tn a>>d dt<nt—Exi<uti«n ' ' 

tH« of Iht Utmt-^AfpIictlian undir S 4 tf Hu 
a intufiunt mertgagu tf tnt tf thi utmt it a 

txttuhen • • ■ 

M heie a person RiortBased t«o separate item , * 

propeny in faxour of another and A decree u obtained ( Collector under S 6 of tbe Act and provides that toeb 
ihereon nhich aUo treated the Items a ‘ * ^ , .v e\ 

decree.faolder *eel.i execution against 

only, It IS not open to the mortgagor • 

should be staled under S 7 of the • 

Estates Act, be-ause a mb*<quent o u ’ ’ 

other Item had applied under b 4 of the Encumbered I contemplate suits or proceedings against landlords for 
Estates Act {.Btnntt and Vtrmi // ) KlSHORl I enforceroeni of debts due by them and rot to loits or 
EAL t K AT VAN -“INGH 189 1 O 461— IS B A 102 1 proceedings that the landlords themselves are entitled to 

• 19492.^ IW-WiO A’W'B 178" ivnSUXtiXeti ' - - . . 

mOAIiJ 190-AIB 1910AU 212 IrpASADi . 

“ -S 7 {!) {af)~~Aft'!i(ability-~Dtitt>- furtHattng ' ' f ' 

proptrty tan ati ftr ttay tf tzttvhtn * ' . 

againit tuch profirty 1910 Sl>* . • ■ ‘ ' ' ' 

The provisions of Cl («) of sub S (l)of S 7 of tbe 1; S 7ih)~Apphcalilily—euateefAtuieProptrtf, 

Y Encumbered Estates Act are «ub)ect lotbeniWof ^he proviMoni of sub-S (i) of S. 7 of the U. P. 
law enacted by S 52 of the T P C and hence a debtor Encumbered Estates Act are not in'ended to apply to a 
appticant under IH- Encumbered Estates Act who has |*;^e of house prepetty (Ti n.C J) EiJai SjNCh 


7 (b)— .Tfcrfl tenitryilitn — Apflitalttn 

• £Miim^red EitHti Act autiHg ftndtnejtf 
frttttdmgt in ChH Ccnrt—rtttiidinfi iw 
rt,m pnriuantt tf tfJcr tf rttiamd tf Dittri^t 

'narrtJtyS.Tf.^'). 

auijLgu ii luuy uc Uiai UK. LJLeuuuuii umil | b a ot the U. P Encomtexd Es'a'rs Act Is 
does not CQ an order of transfer lose its yorii- | tire of the ordinary lights gnen loaliugant 
dtctiou over tie execution proceedings lor certain J and its provisions must b- itutOy tet'X 
purposes, it cannot be said that execution prc»« I during the pendency of a cf.il luit for pa 
Y. D. isio— 7 C f 
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r.P.ENCUM ESTATES ACT (1934), S 9. 


r.P.ENCUM. ESTATES ACT (1934). S 9. 
r - ^ JJ40, Kazim HOS- 

■ ■ •• ■ I •. BeOasi. 14 Lock 694. 

■ . * of—Ptlmg ef vjriltemtiite- 

' • * femt ef limila>i9n-~If net 

■ S 9 of the U. P Encom- 
• ■ provisions fixing the late't 

' ' ' * ' *ors of written state- 

1 statement filed a few 
date from which the 
itation is to be made, u 


of the notices onder Ss 9 ant? 
pnbhcation of notices Is aoceeess 
and Yorke, //,) AZI2UR RaHV 
PlARj 15 Lock 460= 136 LC 
1910 O.A 213= 

1940 EJ) 116- 
1940 A W 8. (C.O.) 126= A 1 
■ - Ss 9 tmd Vi—Binanudary 
«f~D<atk, afttr filing «f tiiritlin ttalemtnt—APptica- | 
tian far luhiUtuUan hy htmt of ienefieial aianen— 

A benatr •* - -<>— -• •* • — — “ * e . 1 

their rela 
tTDstee foi 
maintainec 
the pioperi 
ficlal owne , 

the right to file a written itatement of claim itt accor*! 
dance «ith the provisloas ofSs 9 and 10 of the U P 
Encaabered Estates Act When be has done this with 



tea ana not to 
eand to enact 
time most be 
dars of that 


-S3 9 (3) and \Z~~ElTeci of amindmtnt — Poiitr 
of Court to extend time^S- 13, sxfien efflm 
On accoiiat of the amendmeol made in the United 
• • n view of S 9 

n to the special 
•s hii claim by 
‘nod fixed, to 
S. 13 of the 

Aci. uoes ftov avi“y vuuMS v-awM m •• u ■■h an appeal or 
revi<ion bat been preferred against the decision of the 
lower Coon The provisions of S 13 will come into 


tion lor sobstitoCion ot legal representatives. {^Iqbal 


COURT Pees ACT. S i7anpScm i.Art i-Appu-I AIR 19WOudli3J 

CABIUTY. 1910OlfR 92.1 S ^{Z'^—AtpUeaiihti — Jnnt and teveral debts. 

9 (as amended by Act XI of 1939}— /<««r| The words used InS. 9 (5) of the United Provinces 
debl~Siut against tAe deltar not applying MWee- fAr ' Encumbered EstatesAct, wheremention Is made of 
Aet— Amendment ..f the Act'^Proeedure to be | }o,nt debtors and joint debts or joint decrees, are not 
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V P ENCUM. ESTATES ACT (1034), 8 9 
LACiniMAN Tras^d 187 10 835~12BO 401- 
1910 OA 621-1910 OWK 610- 
1910AWJl(O 

8s 0 (6) tsd 13— 

ifiint atwttl tt tnt'a- 
d leint as vitl at letsrai • 

landlcrj, if kirrtJ 

S 9 (5) o( th« U < 

contemplatn only those • 
of the debtors is Joint i 
the liability is Joint as 


V P EN0T7M ESTATES ACT (1034), S OA 
maVIngof an application under S 4 of the Act, does not 
eiclade heirs or transferees of the original debtor 


1 as tetreral In a case 


— — i) u R^ttutleu by 

/finl debl—Afph<alitn iy seme 
undtr tie Acl—Xemidy «f trtditei 

Under the amended U P. Encuu. n. tu a. «i<.s . 

tk- . • 

d 

ll- , . . . . . . . 



1940 A.WB (BC)1 
AXB 1910 AU 148 <F 

- — —8 i(B)(%'i—Afplieaii/itv—Dttliaclian ifait i 
ittwnH tlatmt cn a franate and piertgagf dtSti 
The plain Intention " " • 

'bered Estates Act is I 

to be impleaded in the he e 

distinction so far as S 9 • * 

to be drann betsreen a claim on a pronote debt and a | 


vereu i.siai<9 Act U' 


inalion con* 
P Encum- 
e tpecial Judge 


U. P Encumbered rstste# Art dies n<t nece»MillT 
mean persons who hate Jointly Incurrnl a llabtiliy 
or as one might say joint Imrioneri llie deBnl 
tion of the word debtor In rnnnecllon with the 


! JU1UUV^J1 iiC>l-19lUlU> 

i ■ . ■ 8 9 A—Kt<fiF*r—.AffttMtmnl 

! final! *• l\trtf*r—rrffriity—Cmtrnt 
\ Su^Htaty 
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U.P.ENCUM ESTATESACT(1934),S 9A. j U. p, ENCOM. ESTATES ACT (1934), S 9 D. 

There IS no justification for the appointtnenl of a ! ^ ■ -S B(c) (2) — ‘AppUcartt'^Totahom il rtftn. 
receiver where there u no application /or it before tbej The word 'applicant' used la Ci (2) of S 9 (r) of the 
■ ■ - »' »- j Tf . jjogj njcan the applicant 

■■ ■ “ the receiver but refers to the 

■ * ■ * . ginally under S. 4 of the act. 

iyiux,JU oj' • * * . - 

Ss 9-A, 9.B, 9-C ana 

{■ittan urtJer S. 9-C ’ — ATuntatn 

^ stdi ftttift nf i^/irre spe 
The scope of the new sectio 
9 D js as follons . S 9-A reUt. 

of a receiver on'y in i\'o limited cases, namely, where I . 
there is a claim of maintenance and where there is a I 
decree for traintenance or wages for professional *crsl 
ces, S. 9 B relates to the appointmert of a receiver in 
respact of non landed property only S 9-C relates to 
the appointment of a receiver of landed property > - 

possession of the debtor applicant where the , 
s afue of the p-oper‘y is being whittled away or 


9(c) Afid 1>/. 


" - S 9 B (3)— ^rrrrwv— // ean futidian after 

deereeit feruiarp/d under S 19. t» the 
Power t of S. D 0 

Under B 9 B (3) of the U P. Encumbered 
Act, a receiver appointed by the Special ^ „ 

♦ » - ri». hata been. 

Judge under j 


" (as amended), S 9 (c)^Peten/r — Appemlment 

•^Faett tniilhft[ 

A receiver can be aooointed under S. 9 (r) of the 
' amended 
of the- 

• . lorate its* 

• • ■ IS dell 

es under 

• • » " • ' " s vHD LaU 

•. A . .v ■ 90(1)- 

1910 BE. 220 6). 
<r o js !•*> • — -rf - i<> ffKt of ctndentt 

• '■ « greuttl for 


.•II ail >ppi>v«i<vii uLuki o / xj VL luB Encumbered 
Estates Act for the appointment of a receiver it is not 
enough to sa) merely that there is no evidence that the 


the Case may b", 


to appoint another in his place, for j 


1940 A WJR. (B B ) 226=1940 O A 1J84- j 
1910 0 WK.1019 I 

■ S 9(c)— AV,r/.rr — 

Drhierati f retraction or o^si 
Tect. 

Under b O (^), U. T. En 

receiver can be appointed only when It is shown that I 
the propri'tor IS either rnanagmg the property irieochaj 
way as to d«t»iiorate its capital value, or (bat he is | 
deliberately protracting or obsirncling the proceedings) 
under the Act. Before It can be held t . . 
vs piottactiug the proceedings. It shouh ' ' 

, he was raii ng futile objections for the ■ • 

matters. The mere Let that the i » 

objeciions to the valuation prepared I ' 
hard)/ enough to Jay the guilt of protraction at the door I 
of the debtot for in all ccnscierce hiS objections may I 
conieieably have been thoiongSly justified tf/arferA 
SAf OftJ SotU. /.<’/) RA^^ DULAKt ». CAVA I 
J*Kas«d WIORJJ 555=19100 WW. 770- f 

lOtOAW.B (SB)2S1=1910 OA. 1188 


.» '*•0 

In no Case will a creditor who has been dispossessed 
under 3 35 of the U. P Encumbered 
be entitled to receive the profits, for the 
icling S 9-D IS not to defeat the provisions- 
, .he Act by enabling the creditor to enjoy the 

ptofits of the property by indirect means The object 
of the section «s merely to safeguard the property from 
may be available 
Tie of liquidation. 
lAHMUD KHAN V 
1940 ED aeo- 
a-— - 1940 0 A 1004- 

J940A WE (BE)182. 
■g 9 (d}— Order oppoinling reeener—^fsenre of 
reaeomt—lVken net «« »vrf/«/flr,jy 


such ground {ifarper 5. ft end hothe, J. M } 
ASHTIAQ HUSAIN V AKHTAR HUSAIN. 

IBlOOWH S67=1940OA 646- 
1940 A W.E (BE >168. 
-S 9 Ifif—Propertf m reepert of uAuA receiver 
ieePtAnted, 



INDIAN DECISIONS. 


isio 


V P.ENCUM ESTATES ACT <mi).S.9*D. 
Under S 9 C</) of the United Tfovlnces Encnmbeicd 
.'■< * * . • ■ itipect^ 

or might be 

■ • . ■ • ■ • • I e*pect of no 

' ■ , . ■ * ■ “ ■ y 


tX. P.ENCUM. ESTATES ACT (1034), S 14 
~J— 3 14— tf spteiel Judgr v/hen acUnr 
For the «r .t . _ 

Specli] Judj ■ • ■■ 

beted Ltiit • « • , 


datlurt at dthtep tearraug* ter Mr pjfmtni «r t»t 
jiftty ef mertgatt memy—If a good greund, tahtn 
Jifutdatien freerfdingi Ajvt net ttarlid 

The fit that the debtor had not • • • 

-for the payment or the aafeiy of the 
41 time when liqoldaiion proceedingt » ■ • . • . 

all, IS not a groand for the appoint! 
under S 9-D of the Encumbered L « • 

■till the Uqmdation proceedings start. • • 

-required to make any payroenii. *J{»rpir, SM 

, / 


tuditaling upcH It 

A claim under sub S (2) of S 11 of the United 
Frorinces Encumbered Estates Act has to be filed aicbm 


AIR. 1840 Ondh 25S 
— Ss. 14 and 15— i'M/r ef—Pav.iT e{ 


ptinupai tun> oue pivis inveim wnicu siiaii nut exteeu 
the otincinal amount which was due on the date of the 
* >ns It u no longer 

* • • • • • m tome other con- 

• • • ’as been obtained 

• ake the slightest 

• that the powers 

• • • «nt are subject to 

* • IE to that section 

* * ■ * ■ principal amount 

• • . • • . lication {.Ratkh 

palStngh.J) GlRDHaRI LALf JANQ SiNOH 

ILB (1940) AU 614-18910 465- 
13 BA 100-1910OX.B 472- 
**'“ N***”: '•r)338- 1940AXJ 363- 
ALB. 1940 AIL S94 
’ ’■ luPrvttuary mortgage tmtk 

l^—Dthtery ef pe<iinten 
• • tf teuld it enforced then 


1940 BE 428-1940 OA 837- 
— V — - • •'»: !-» 



I examination of the claims with ie<p*ct to debts due 
»>— iindWrl *oa the da*e of the apphcaUon urder 

■ on, who adrasced detei to 

, • • ■ ■ . ■ ‘ he aprUcatiOBs coder S 4, 

. • I ■ • I • ■ th respe^ *o such d«bH, 

■ j ' 1 .1 upon byaSpedil ’ 

. - ; ■ ■ the Act. 

• ■- St .•■AN rAhCEjr P 


( 
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U P BNCUM ESTATES ACT (1934), S 14 

wARi Prasad Dube 1940 0A1178«» 

1910 A WB (HO) 593 
■ ' " S 14 (4) (a), (6) and (6) — Prinupal — Hffxo to 
be ascertatmd-^Contract or agreeofitl tnnltmplattd by 
Cl ( 6 ), if tkoutd be only between the origins' parMt 
The ordinary meaning of the word 'principal' is ‘the 
capital sum lent as distinguished from interet Bat for 


I V P.ENCUM ESTATES ACT (1934), 8 26 
decree IS substituted In the case of an existing mortgage 
SBCh a mortgagee i” cot therefore entitled to retain the 
property A purchaser at an auction held after ao 
order "'** c /; r i.„ » . „ - 

lion, 

of the ■ ■ . ■ ’ ' ■ ' ' ■ 

RaMo iiAkDtvAKJ laiuikD t>3“ 


1940 tenancy- 

mbered 

- ■«»» 1 ortgago 

, guisbed 

iroceeding I » deciee is given for the debt by the special judge 
• • that the { scops of <he seciion IS not limited to mortgages of 


mgs that are contemplated by Cb * 

to be postponed simply because a 
filed against a decree passed under ' 
the question of the amount that is c 
M and Mehta, J M) SURAf B* • • , 

NAURANO SlNOH 1940 BD 93«> 

1940 A WJK (BB)S4 

——8 14 (7)— Pendente lite and future inferett — If I 


• . ■ % 

1940 BS 493oAIB 194 'i 
8 15— decretal debt — Interference— ' 

In the case of a decretal debt the only ( 


S 24(1), Provisos 1 and Z—Seopt of— Order 
of tale preeenbed by leetion—Defarturt from—Justi' 
tteation 

debtor pos* 
umbered, and a 

. liquidation of 

the mortgaged 
d sold last m 

• zamlndari pro 

a It was held. 


Petition and nghtt of a mortgagee and purehater at an 
auetim tale 

R 18 of ihe U. P Encumbered Estates Act Is para 
mount On the passing of a decree under S 14oflbe 
A« all cUlmi are extinguisl-ed and a simple m«jey 


KHANv SHANKARLAL 1940BD 437(1)“ 

WlOOWJi 1018-1940AWE (BB, 262(1)- 
1940 0 A 1270 

S, 26 (fi)— Instalment and tram fir valuet fiieS 
—pentitn, if /utll/ied 
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TJ P ENCUM ESTATES ACT (1031). S S5 . IT P ENCUM ESTATES ACT (1034), S 46 
There b no laim In revising instalment and transfer | compensation H*nce the creditor can only get the 
values Used b> the Collector i( the circamstances requite I crops sown before the decree if they are not already 
It until final orders are passed by the Collector under j reaped {Ifarttr S M) Rsj Rahadur Rao f 
b 27orS 23 of the Act, for ■ ■ 

and transfer valaesare mereb . 

been acted upon {.Harper, , 


{itatke.J l/J SaKJU lELlt' HAJUsHAUUK 

lOlOSE 437(2)-1940O WN. lOtO- 
1910A.WB (BS)26S-1940 OA 1267 
- S ZS—Affiuatten unJer—fyjkenta iemaJe 
Generally, special Judges under United Provinces 
Encumbered Estates Act, order when pa«sing a decree 
under S 14 that the interest to be paid mil remain 
abeyance till after possession is made over If the 
special Judge me'tions nothing aboat this matter (re) 
about payment of interest, he simply passes a money 
decree then whether he refers to the restoration of pos 
session or not the moment action Is taken under S 19 
of the Act, the debtor mortgagor can apply to be put in 
possession under S 35 {A/tk/a, S Af) JaOANNATH 
PRASAD l> MaKKA LAU 

1910AWB (BB)62-ieiOBD 163 
I S 36— Delivery of possession— Conditions in 
mortgag^lf can be given effect to See U P En 
CUMBERED Estates act, Ss 14 and 35 

1940 A WB (»il)162 
— S. 86 — Delivery ef pattetuen in retH‘* 
property— Preeeiure t» n 


Z^—ProceediHgt under— Aiienei vf fear »f 


Where the Collector in proceedings under S 35 of the 
I U P Encumbered Estates Act holds that delivery 
I should not be delayed and also finds that there Is na 
I fear of mismanagement after delivery, an order by him 
'for delivery coupled with a direction to deposit certain 
sums in Court within a time is not justified {Harper^ 
SM and Satke /3f) SHRI BeHARIJI v Ram 
NaRAIK 1910 0 a 1215 « 

1940 A WB (BB) 240, 
■ " -S SS’^'Preperty —Tensney, tf prrperly 
A tenancy light IS a right to use land for certain 
agricultoral purposes and does not depend upon 
another* courtesy Hence, a tenant's right 11 the 
property of ibe tenant and can form the subjMt of an 
I application under S 35 of tbe United Provinces En 
Icumbeied Estates Act {SatAe, / M) ATaHaDEO 
' KOBRI V Ram JaS KobRI 1940 B D 492- 

19I0AWB (BB)184 

' 8 aSette tf 


——3 35— Delivery of possession to roortgagor 
under— Receiver, if can be appointed See U P EN- 

cusiBERED Estates act Ss 7 and 35 

1910 B D 2. 

-■ -.3 Delivery ef palMiiien—fCken tebeerder 
ed wkere erept are tIanding—Practite 

Yet Harter, S Af It is the fettled piactice that the 
delivery of possession should take place after Ibe crops 
have been cut as there Is no provision of law under 
which com • 

{Harper S 
IDOKHAN 


~Crediter,if entitled te eemfeniatien far ertpt /curw 1 
iyAtm \ 

The United Provinces Encumbered Estates Act U| 
entirely silent ont* 
to compensation, ■ ■ . 

slonof property 1 « . ■ ■ • . ■ ■ 

words of S 35 «eem to precluoe me wm of 


cumbered Estates Act that can secure possession under 
I S 3o of th« Act but also any person entitled to posses- 
I son under the provisions or the Act though be might 
I not be an applicant under S 4 {Harper S Al and 
Ij'eMr JAt) KAMESHtVAR DAYAL P CHAJJU SiNCH. 
' 1910 B D 438 -1910 OWN 1061- 

1940A.WE (B^)262(2)-18400A 1271. 

(as amended by Act XI of 1939) S 45— 

APptieaiility— Appeal Sled befert amendment but Aetrd 

• ed underthelaw as it stood on 

eld to be not euterta nable on 
. amendment of the law which 

• • give retrospective effect to the 

smendment There is no reason to make a distinction 
between an appellant under the Encumbered Estate* 
Act whose appeal happened to be heard before tbe 
'• and oce whose 
• 'is < • • ■ • a of bis own 

a • mending Act 

vr«jai>d<u teioi JJ 1 Ali^R 
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U P ENCtJU ESTATES ACT (1934). S 45. I U P. ENOUM ESTATES ACT (1934), S 54. 

PRElil PlARI 15 Ltick 460=186 1 0. 680= | 1940 A.W E (C 0.) 355 = 1940 O A. 655 = 

12E0 328 = 1940ED. 116 = 1940OA 213= 1940 E D. 349 = 1940 O W N. 712= 

ALE 1940 Oadli 433. 
O 22, E 6~'DiatAof 

proteidinis— Addition of 

' bt fottbonei 


( 

MOhA>tMAD V. KHAUL AHMAtt ] 

18910 266 = 13EO 47=1940 O.LE 423= I 
1940 O A 468 = 1940 O W K ‘ 

(CC) 

AIE 1940 Oudh 335 

S 45 (3) and C P Code 8 151— 

iatt oiUOH undtr C P Cedt,^ iSl—AfiPialoiit 
S. 45 (3) of the U. P Fncumbered Estates 
doubt makes ever; order pas ed under tbe Encumbered 
Estates Act appeasable, but not an order refusing to (afce i 
action under S. ISl, C P Code {Salio, /A/)' 
Jacannath Singh v. Driopai Singh 
1940 ED 615 -mo A’ 

1940 0 A 1077-1 
8 46(6)— //Aura mrrroe « 

Cedtt I 

Claa<e (5) of S. 45 of the United Provinces Encum- 1 


m S 50 and C P Code, O 22~/f ceniittinl~ 


beregaraedas inconsistent umi luai seciiun ui tne 
Act It necessarily follon^s that Art 176, Limitation Act 
«ill have no application to an application lo add the 
legal representatives of deceased applicants under 
~ • • -* (2;j ul‘ffeiin end Yorke, 

• SURENDRA SihCH 

'1940AWE (CC)295 = 
. . . 466-1940OWN 735- 

1940ED 313-19400 A 618- 
AIB. 1940 OQdIiS94. 
64— Rules— R 6 and C. P.Code, O 22— 
lity of O 22 toproceedtnfis under United Pro 
cumbered Estates Act — Death of a creditor— 
implead legal representative nithtn lime— 
Prr 1939 Dig , Col 1130 GoKARaN SlNGH v. 
ikan Singh, ILB fi9S9) au 892- 

1B5LC 402-1SEA.319 
51 —R f> of ru/et nndir~SeoPt of—Potatr 
' Judit to grant ttmporary injunction for 


lurpose consis 
cts of the Act. 
ower to grant 
steps «ith a 
n wasting his 
V) Narai.v 
I O-A 1176 = 
I (U 0)691. 
SZ-^Ainitaiit 

ramed under 
n Assistant 
tor in respect 
f2)oi K. S7. 
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V. P. ENCXJM ESTATES ACT (1931), E. 6. 

Iteoce he hai antboriijr to appoint a recdver In those 
cases which are entrusted to him ender R. 87. {f/arptr, 
S.U cni Satkt, /..V) RtM DULABt V GaYA 
pRtSto 1940ED 335_“l9i0_O_WN.^0- 

E.6 

ceedmgs u ■ • 

interested i ■ , • 

nnder the 


U. P. LAND EEVENUE ACT (1901). S S6. 

3.25—Qmune>^Duly »f fffiuri wUh rtftrtnct 

U tut/fnijr etrliAeati—Htfiual an tht graund that liey 
»r* pntralty dnAanesf—Prcpritiy. 

Officers sboQld act with foil sense of responslbilitj 
both when the; Rive an integrity certificate to a Qannngo 
• they Withhold one from him Bnt it u not 

efuse It on the ground that the Qanangos are 
• lisbonest as a class. {Mank, S^i. and 
t/.) \BHAi Nandan Kumar v. King* 
1910 B J). 22 » 1910 A.W B. (B E Ul » 
1910 AEJ (Bnpp) 2. 

1910 OWN 716 1 'Ss 29 md A\—D<martatian prectedtng — Vntr 
, ■ • -\ahiUty—.Ptndtn<y of ctvtl auit,afur prectediHgs under 

' _c. »JC P /'^t 


. 1 - 


'S.US,Cr.P.Cede 

Where as a result of boundary dupntet. parties have 
I resorted to proceedings under S 145, Cr. P. Code and 


:s •. ■■ 

jancUeneJ— prayer farum. 


1910 ED 180 (2)- 
I .7E (BE) 193- 1910 0 A 1019. 

• CarrtcUan (ast — Long tlauding 

aval iHvalving yuet/ian pf title— ^ 

b>«i>.et4iii>VH under S 33f21nf iheU P T^nd 


• » WN 739- 

. • • • • a .. ; : : . .ooa ioo2 

* • ’ • apphtatian 

each a person to come on the basis of the existing entry ■ fhe general rule with reference to matalion applica* 
and ask cbe Court to draw an inference that because <b« I Qons is that If it is once presented and u dismi«s^ defi* 
entry Is there, therefore the onus ' *■ 

side to show how be came to be adi , 

lion of the field. {Meita, / M) ■ 

KAMLtSKAR AHIR • ’ ... . . 

194 • - . . , 

— E 236—ll'rttlen eapy of . t, u • t ' ■ * 

Failure net resulting in tn/ui'iee — Interfere 
appeal t if nteeseary 


as he thinks fit. tb'^e idea is to ciicnm<CTibe bis order I tbe Land Retenoe Act an ex^proprleury tenant may 
within the framework of tbe severalty lists and the I have Us holding carved out at any time during the 
partition proceedings ai ’ sV*‘^«»* »» »v. n-p”-'. **1 •-“anej (/far 

Sent. (A/rlM. ^ A/ ) , * i- •*. s . ■■is- •» ■ i., • I i- •»'*n Pb 

-SEWAK SIVCH. s'-.i :i)0 

■ ^ ;s. 41 i 


Y. D. I91&— 77 
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U P LAND EEVENUE ACT (1901), S 36 
— — — S t^—D<claratien of tx proprietary rtghis~ 
Suhequent procedure to he followed 

When ex proprietary tights are declared the pro* 
cedure Is for demarcation to take place and forfixingof 
the separate tent S 36 of the U. P Land Revenue Act 


S 36 — proprietary rigkti—-/dew long tuitis! 
—Lioiitation against proprietor — Starting point— Test 
Nature of possession neeestaiy 


D P LAND REVENDE ACT (1901), S 87 
JAt) CHHEDA» BaNWaRI 1940RD 247= 
1910 A WB (BB)142 
S3 39 and 22S—KAatauni eases— Assistant 
Colleetor, first class, if can deal teniA eorrettion of 
Every Assistant Collector first class, is not competent 
■’ ‘ ttion of Kbataani cases Sacb cases 

I by an Assutant Collector, first clas«, 
a sub-diVi<ion, only if the ca«esare 
by a special or general order passed 
himself (^Harper S M and Sathe 
tRAN SaIThWAR y NEEBAR 
1910 A WE (BE) 168 = 1940 ED 446 = 
1940 O A 1000 

S A.^Seope of enquiry in Reienue Court 

a (ranorl nn A H tatr* nta** tv k rh r.t.vrccc<arl 


before limitation can start running against a proprietor 
This noutd start as soon as the ex proprietoc loses pos 
session oxer what constituted his former sir holding la 


thtreoH— Amount nit in aeeordonee nuh requirements of I 
, ‘ nding nature I 

of the United I 

I < fixed, before 

, . . _ e j V* ' 


KASt iy4U AWE (BE) 163 

■ ■' S Scope and effect of— Order in eorrec— 

tion of papers case— Binding nature 

ArrrvrH <t» Anftt nt P. Land Revenue 

■ under this eectioit 

lishing bis tight to 
Court An order 
iJJjBg under S 47 oP 
* I In all subsequeut 

' • • V MasitrivaDIN 

i«x«AWJl (BE)180_ 
S il— Demarcation, opplteatton for— If ean ie 
smthdrawn 

An applicant who applies for demarcatign under 
S 41 of the United Provinces Land Revenue Act is at 


S Q9— Correction case-Entnes of longstanding 1 s Entries in the khewal—Preiumption of 

—Alteration t ■ j eorreetneis—lf eenelusive mdenee 

Existing entries of long standing vrill not be altwo I Though the entries in the kbewat are to be presumed 
unless a fresh adjudication IS forlbeomJng the rasis | (^ evidence under 

, the proviaoDS of S 44 of the U P Land Revenue 
■ ' '* J Act (TAomai,C J and Yorke, PRASAD 


-g Z9— Correction on the ground of admission to 
tenancy— IVhen can ie made . , , 

Where an applicant for correction of papers bases lus 
rleht on an admission to tenancy. It is for him to prove I 
by cleat evidence that he was so admitted, but his name | 
cannot be enter 
sumption* {/ 

SINOII V bau 
1940 AWB 

-S ZH— Correction— Long standing entries— 

Questions im-elving title and rights— If ean te gone 

*"li Is difficult to alter entries that hare stood /or 16 
years by summary proceedings Any slteration vrhich 

• oQld Involve an adjudication of title and rights cannot 
t>e ptopeily dealt with In such m scellaneous proceedings 
a* oMTSciion proceedings (fforfer, Sdlf and Safke, 


! 3 79—Settfement of^cers duty under— If can 

determine gross rent 

Under S 79 of the United Provinces Land Revenue 

• ’ tr » T . 

AL 

6 = 

, 1940A WE (00)289 = 19100 A 628= 

1910 OWN E65-AJJS 1940 Oodh 385 
B ^—Fisnng rent under — If an enhance 

Hie settlement officer under S 87 of the U P. Land 
Revenue Act fixes rents and where it was a case of 
fixing the rent of a tenure the nature of which was 
determined for the first time by mutual agreement 
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laaa 


P.1A5I>SETEKTOACT(1S01).S 1». |TI.P.Uk3n>E£TrSTJEACT(lSCl\S.SSS. 


ttia ty Taj of sai tb# »0^ ^ EaC» KrvWiS r. Ion rJUiSAlJ. I9>10£DSJ9«> 

f» £xJI tb* rtsi «o taiw prtTTjeUJT IM 0 A, W.T;. ^ p tL) T t?. 

4-rf « ret smttvi li, it ts.* b*13 tb»t it - Si. 163 *ra lt4 — Si!* t=c« (:«=rv« lOJ br es^ 
»sf ro" 3 tjTTaJ «»« ci ebs-aaraet cf ret. , cyeitie — IX'-rnri ci Ss. IfeS sjkJ IM— OtU 

SJItwixitUM. J.i-'') L.U.TA EAi:5a Srvce r toiSttiitsi.'* rtai— If humJ ^ S.:53(»»X 
GaSC\ SK-CMLEK. 1940 BJ). TT— j CJOTId Psovccces Lora REViNxt act. SS. 233 

19IOA.Wj:.(BJl.)£3.](««>.ltuAND 1940 0WJf 45S. 

S.1C3— «/ u j Ss. ITS *=i SS3 (1>— Fr3=eiia: sik fcr 

• ^ — //« **ntars of baa toreze— CirJ ta «« 3$.ds if 

■•Xrri r^rfy%r<wue rtlfTtnit tar^. lO^ Dt£, Cci. ll-?** R-Ui Kc«AR LaL 

Tb- rt> it ib.t tiee sbccli he DO riS't;aa» Tbe-e r-. Ram ClUKiriR Lit. 1S5 I. C. 583=12 EJL SIS. 
tse Te=bet is bss thn fre »aes 3ajiii<A ■ S. glO—AnCatCiT. Str U, T. LaXDRit- 

fcaeii sai ssfitiry cee. E:l if re aceoat cf Hnocj- tXTT.^CT.SS. JS5(l)jibT>(2)AND21Cl. 
pst« bttaea co-*iarar', s5-siie eyTir e t of I 1910E.D.219. 

etiladin t* poe-ife »ii:ct faruaca ef — S. JUS — avsr — AWtk 

an i=;efse ehanriw. rbe tie ee^ f^ ibjt tie .\a 3prG3t.3o cader S. 218 cf tie D. P. 
r^eltxat pits wcOi be less ibaa 5 asevcclfocr Laad Rerece .\K tioe!i t* tJ'J befofetieCeent?- 
f.'feg.itT' e sc So et razice g Ver S. iTO(l) cf tie D P. f"ee aaf tc« directjj’ bt/ore the Bawi 
Laai Keeae .^a ta «a:p pirid». jiffU*. S—V. oaf r, 

S^HEEOSp^GH r. RiV PiTSlNCH ! ' ’ ‘ . ! ' M • ' . , . 

1940BJ) £1»19M A.W.B. (B.E.)19= ! ■ f. ^ ■.'. 

3940 AJiJ.(S27p.) U- * • .••■.. 

“S. Ill zzA C. P. COie, O 23, B. 2— ’ Rtftmet ty C^vrtno'UK.'r tf /rwcwwr*/ er-Ar— 
Cixrft rriir mieJer S.XW—Cml tmii fcteo— < P^vrje* * 

iViitirs»:i-—F'rttJk nat *‘ter ftrtAi *’ /im'aii.w ^*hee the cutte is befce the Basrd id renacn co * 

HVhsr-a ct 2 «Bit * i , . » • • . • • ••«••!,> i , • » 

CoETt eadn •••• . ,*••. 'i*! l••■■ •■•ii •• 

Titia the three me • »•••• .••!< ■.! ••<. *■• *<1 

vil:dr3n Ttih tie ‘ . e • « *• . • I ■ . ■ , , 

u fit>i aS^ th* penof of Caitahao, it is ecK tiae | of t«i*c earned Kt or oo the fast of it is ificcwrta, it 
hvred. The ahcre ner raa eph«3 1 by their lordships ease: be latr f eed «iih udes S, 213 of the Lud 
SI It vu based ce aloes cOBTve of d«s<Mcs ehich they ’ Rerece S^. *jcJ StiU, yj/’.) 

did DCtdesireto£sarb,tb0esh tier doebtsd itscarrect Dtrtsju hJNCB e RtSntO SC>CR. 
aea. C. Al’t^ tirJ Xsi, //} 1940 OJb.lllS-mO SJ) £55. 

SJ » 

AXB. 1910 AIL 147 (F3 )• As the poi^Besi of ratrarts i<a)iafiaal{soc«ed- 
“Sa. 114 S2d ISl— Part.tKo ptocsoiiofs— VP • ' • '• I’V ’ . • 


OKspJete — VVben effects rijha of pre<4cipaoo _ _ . 

acsa Pur-EJirnox act. S. 19 and Cmted Pj ...... , ...... 

TI^cES lASD RrvzMJT Act, S. 131 ’ i • ••• • i ■ • 

1910AJ*J5* • • '• '■■■•,■■ S'e-r'ji, 

■-S124 — perfiit farttitm vf wtaKsl rmOitta-i • / »' * . ' . ' \ 

• ttrfecttanitiffn—Ifpemitsnilt ' V •• . ■ . ■ . • , ■ t S ! :' = 

Where the qnestiaa was irhKher a mahal aostita • . ' . . | 

by a perfect parutnn en agun be pattioooel loOsteo i S. £13 — p/wn ta faj*/ 

leparate Bahais by perfect parutioa it was held Out it [ «artf»T— iriaoie atmtt 

did not appear Ifa It would be any more ecu ••--<• •- , 


did not appear 

124 of the Un'iitd Proeioce* Land Rereo 
the eamJns arranperoenf. {.lUrpir,SM c* 

M.) KAEJin hitcil P DUBOA PRASAD 

10WED 233f2)-19400A ■ * 

1910 A W£ (BB. 

1010 • 

8f 1S3 (1) snO (i) sod ZIO— 5fc^ • 

(1) and (2^— S. 2|0 vihtn appllii—dfftal ■ ■ 

easel, if liei, ta float J 

5). 133(2) of llie UnlftO Pratlncei Land Rereoee 
Act merely lays li'/nn n III trilod of Lmitatioc S 

>33(l)prwldesilflVa.)'/.i«lJnl*Mi*bich a fertber 

appeal can He tjalntf ll * r f'l«r of Ihe Colrfctor There 
IS noproriiion limlllnf »i>li SpjeiN H only one Court 
Hence the genefal pff.>l.l<»fi« I'l » 210 ere deajfj appli- 
cable to parthim ca<'« '|li*t<fHil}er emphasiKdby 
the fact that sub-cl (5) i f fl 210 reft i .. • 

ca<es sboulns that ihty c/<rT>e WMltf lie c''- 
sions except so far as ipe>ir>ril irgirdins • ,» ■ 

hmitatton. In such a caw> srhrn an sppe '* 

not filed, a rtrMon (• barred, (ft . '*» 


A suit br a p'aioti^ i« cia.staiBable la a CrO Coert 
for adecliraticti rf bn rttht and I2“e-e<t ia the chithi 
or hba»a maf* exdejirelT re the name cf the defesdast 
at s Rereaee Ccott p«rt.’ic*» »heie the yOr 
de'tfi-fxst were both amrrd to ihe saae side as ci>- 
appheaets cc as co-ece-appCcaaa aad there was so 
dispute latfr n be-ween theta aad farber the queues 
cf tbttrisdindsal tateiest 19 the eeSre bisr« 

■ ‘ • . ■ .* f r the diwt hauj- cf the 

■ • ■ • S .4' dirt^ODS as hy 

i.-» a- • • (rA»suar. Cy. ^ ’ 

mmi * t « as- / ' , AMISHWAR SlNCH 
»••• « • ;3Ieek.£S7-lE3 ' 
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n P IiAKD EEVEKUB ACT (1901), S 233 

13BO 63 = 19100 A 619=1910 OL£ 128 = 
1940 A WB (00)331 = 1910 0 WN 670= 
A I B 1940 Oadli 354 (F3 ) 
" — 5 233 (k) — Title not put in partition Conrt — 


tJ P MUNIOIPALtTIBS ACT (1916), S 162. 

•ons « ere or were not given b? theRegistrar and whether 
those are or are not good reasons, the Civil Court 
cannot review the action of the Registrar (Bennet,/) 
Jagadish Prasad p Medical Coosc.L, U p 


tuniteu PruviQces>irameu under t.o op*raiive boaeties 
Act IS passed and an attachment is made by the 
Collector as for an arrear of land revenue, when it is 
found that the decree IS Invalid, the aitacbmeni in par 
suance thereof is also invalid b 233 (m) of the U P 


1910Ajij 688 = AZB 1910 Atl 482 I 
m Ss 233 (ta), 163 and Iti—Sa/e in dttregard 
of * 163 and 164-^af/ to dttlan tal* void~tf barrtd 
6r S 233 (m) 

Where in pursuance of a decree held by a co-opera- 
tire aoaety the property of a minor whose name had 


" '"S 97— Conlraet of Itate ~Rtqutremints of 

, S 97 Mof eemphtd mtk— Effect— Ltait acted upon — 
I Leuor, tf can eiatm benefit of S A, T P Att or 
I reililulton under S 65, Contract Act 
\ Wnere in the case of a lease of a site to the Moma 
* UP Munici 

not complied 

■ committee and 

* • ■ ■ was hdd that 

the contract was not binding on the Municipal Board 
and that though the lease was acted upon, the les»or 
could not clatm the benefit of S 53 A of ibe T. P Act, 
in a suit by him on the lease It was further held that 
the lessor might possibly have obtained restitution under 
5 65 o/ (he Contract Act if be had made the claim in 


minor as required by b lu-lot me Act and a civil suit 
was brought by the minor for declaration that Ibe 
property was bis and that the sale was void and in 
effective and it wascontended that the suit was bariedby 
S 233 («) of the Land Revenue Act It was held that 
It would be a travesty of juiltce to bold that in such a 
case tbe minor had no remedy left to him if he did not 


■ 8 128 (1) (xlii)— Right to levy terminal 

tax— • Import”, mtaning of— Goods brought into tbe 
Monicipahty on its way to a place beyond muniapa) 
limits— Liability to tax See 1939 Dig Col 1152, 
Harowari Mal Harmath Das » Municipal 
, Board Dehradun ZLD (1940) aU 4= 

j 1871c 468-12BA 633 


12 E O 397 - 1940 A W tt fC O 1 2^d= I 
1940 0 WN 458 = 1910 0 A I”'-’ ' 
laiQQLE 2S2=AIE 1910 Oudli • 
UNITED PEOVINCBS LOCAL BATES A‘ 

(I OF 1914), S 8 EipJ —Annual value— IVb. 
—Calculation of local rate— Bam of 

Under Explanation to S 8 of the United Provmces 
Local Rates Act the annual value means double the 
land revenue paid by the supenor propnetor on account 
of the land flence to arrive at the local rate the ol 
eolation should be based on the land revenue payabre by 


When competent— Jf can be made during pendency of 


disposal of the appeal, during the beating of an applica- 
tion for review of the orders passed in the appeal The 
order cm review contemplated by S I64(2)ofthe Act 
clearly means an order which can be substiloted in place 
of tbe original order and not any other order whatso- 


UNITED PROVINCES MEDICAL ACT (HI OF j 


lUldA W R lUU >3UJ=19sU O vvjs 

1010 OJ.B 489 = 10400A 690= 
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U P MUNICIPALITIEa ACT (1916) 8 164 
reference tinder S 162 (1) U not competent The order 
00 review contempUted b]r S 164 (2) It an order wb ch 
no be tnbeiittited in place of the original order and not 
an; other order whaUoever Hence the appellate 
asthoritj has no jarisdiction to pass an order making a 
reference under S 162 (Zia ui t/asan and Sntuts- 
tava //) Chhokmal Kam Chandra 9 notified 
A kEA,B\RCAON 169 LO 491-1940O1.B 476« 
13B.0 85-1910 A WB (0 0)216- 
1910 OWjr 503-1910 OA 463- 
AJA 1910 Oodh 400 
- ■ — Ss 164 (1) and 160(l^/«>}'<r>»rfr«/»M/»e* 

aftaxen tbela wN plying far hiri tailkln muninfatity 
—Rtmedy 

Where the mnn apalit; levied and realised a tay on 


CIPAt BOARD, MEERUT 

Z.LB (1910)An 383-190 tO 769- 
1910 A WB (K 0 ) 274-1910 At, J 830- 
AlJt 1910 AU. 346 
I 8 164(2)— Order contemplated by ,y« U P 
MUNICIPAL Act 5s 162 and 164 

1910 0 WJf 503 
3 177 andTtansfecdf Ptopertp Act 8 100 
—Armn cf Afumctpal Tax^Ltaithty far^Pur 
tkaur in tatcuttan tala 

Accord ng to S 177 of the U P Meniapal ties Act 


Ss 246 and 321— Mill set up with sanction of { 

Municipal Board — Suit by adjoining ownei 
the working of the mill— If barred by S 3, 

Dig Col 11*5 MOIN UoniN t ABDl 

IDE (1939)All 724=18610 99- • 

' 3 265 — Scope and object of St „ 

Col 1155 Mewa Ram - Municipal board 
MUTTRA IDA (1939) AU 770 

S Z7S~SeaPeaf autimlf givan la Afttmapaiiljr 

under 

The aathoiity given to the Municipal Board under 
373 read with S 7 of the U P Municipal lies Act u 
not absolute The Board fs permitted to put up dust or | 
rnbUsh • 

does nc • ■ ■ 

LUCKr ■ 

19 ■ - ■ ■ - t 


U P.PEEVENTION OFADtTL ACT (1912) S 6. 

RAM z> Municipal board, Muttra 

1 DB (1939) All 770 

— 'Ss 298 and 299— Bye laws framed under S 298 
—•Byelaw requiring 1 cence to store Vood— Storing 
timber — Absence of licence — If offends bye law See 
|939Dg Col 1156 Daulat SiNCH v Emperor 

188 10 283-41 CrL.J 285-12BA 394- 
AIB 1940 AU 35 
——8 298 H (b)— Bye laws under-— Bye law No. 2 
-^\t uitra virti oi the powers of the Board 1939 
Dig Col 1157 Mewa Ram r Municipal Board, 
MUTTRA liR (1939) All 770 

— ' 9 298 (2) H (c)— Scope and object of Ar/ 

Mewa Ram v Municipal 

Ii.B (1939) AU 770 

e on-, ^ _ pj tinder— Val dity of notice 

* * et — Comjjetency of Criminal 

• a See 1939 Dig Cot ll57 

• • ILE (1939)AU 875- 

41CrLJ^ 6 
. ocomply with notice— Accused, 

' 1157 MdtjUiLp 

' t ML 876=41 CrL.J 6 

Any order or direction 
an Order made by the 
hg Col 1158 MOTI 
• . LB (1939)AI1 876- 

41CrIi.3 6 

— S 321 — Bar of civil suit— District Magistrates 
Older pa<sed n appeal under 5 318—1/ can be ques 
tioned See 1939 Dg Col 1158 Banst DM«R w 
B fSHAMBAR NATH A.IB 1910 Osdb 102 

— 8 Zil—Deela'aiian that eertain laeality it nett 
/Sad areaSgecI m prepnitary right/ 

There is absolutely no authority for the ronlention 
ibal a declaration that a ctrta n locality is a notified 
area diverts the proprietors of the land of their prep* 
retary rights {rhamar C J and Zia ut Hatan, J) 
KANHAtVA LaLV IIaMADALI 

van TP jfi7-if)J0OL.B 16-12BO 243- 
A 408-1940 OWjr 462- 
’07-AJB 1940 Ondb 164 
. PABTITION MANUAL 
Uan far parhlien — fiefnire 
laved 

has been framed under S 234 
ue Act and has replaced the 
teals with the requirements as 
)r partition and also the pro* 
ceduie as to proclamation and serv ce of notices At la 


Individual so long as it It possible to effect it ladividutl 
tj It the Court dendes that It Is not possible to get 
lad vidual service effected then proclamation will be 
issued as laid down la S 197 of Act HI of 1901 
Ihlthta SJT and tlarfer, JM'' ALLAH TaLA » 

\hAJiDAU 1910 BJ) E0(2)- 

2910A.WB.(aB.)42 

- , • - ■ - » or 

a SIB B ■ ■ repe 


S 298 
reatoD 
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UP PEeVENTION OP ADUL AaT(1912).S 18 
u_. -i.- — 41..- j 1. » ore pleading 

, e(c of the 
And this 

4 4 r!«o who IS 

accused of abetment of sale In order to jaslify the 
conviction of a person nho is not the actual ‘vendor' it 
is necessary to prove the existence of circnmstances 
from tvbich it can reasonably be inferred that he was 
aware of the adnUeration {Celluter ^nd Braund 

//) 'fUNicrPAL Board, Bareilly w ramGopal 
1940A WE CHO)482 = 1940 OWN 844- 
igiOALJ 653»1940A.CrO 163» 
A I E 1940 AIL 517 
— ' i " Ss 16 and 17— Breach of R 8 of rules framed 
under S 16 by servant c' " ' *■* ‘ ' 

liable See 1939 Dig , C “ ■ 

Emperor II*' 

410rl ■ ^ • • • 

(as amended in 11 : ... 

The words in which gh* 

10 S 18 of the U P 

(Amendment) Act 1930 f 

^ings mentioned that is , 

It were not so it would be an odence to keep any sub 
stance to be used for the adulteration of such ghee in 
any kind of a factory or any kind of a shop 
not what the legislature intended but it didlnten 
the manufactory or the shop were to be those ip 
the ghee was manufactured (.Bemut and Verma 

Emperors' chhangaMal 

ELE. flS40) AIL 126-187 1.0 865- 
12 BA. 680-41 Or t<.7 622-1940AOrO 8- 
1940ALJ 14-1940AWB (HO) 32- 
A.IR. 1940 All 174 
UNITED PROVINCES BEaULAEISATION OP 
BBMISSIONS ACT (1935>-//' Intra vires af tie 
United Pravmeet LetiiMure 


U P EEV COURT MANUAL Para 62 

Bat fat and Mohammad Ismm' //) ATIOA BfGa'J 

f. ABDDI MaGHNI khan 

ILR (1940)A11 465-18810 686- 
ISBA 27-1940 B_D ISS-SPLJ (HO)83- 
1940AWJI (HC)208 = 1940ALJ 274- 
A.IE 1940 All 272 (FB) 
— — and Oorernment of India Act, S 104 and 
Sch VII— P Regula'italicii of Kemiiiions Act, tf 
falltunJerS \W,Gcvtmment of India Actor under 
any of the tiiti tn Sch VII 

Vet Iftal Aimad, y— The U P Regalari'ation of 
Kendssi<ms Act Is not with respect to the jurisdiction 
and powers of Courts within the meaning of entry 2 of 
the Provincial list It is alao outside the *cope of the 


I and not within entry 4 and entry 15 of List III (If ha' 
\ Ahmad, Batpat and Mohammad limail, y/) ATIQA 


the mere fact 
tion of Salec 
exclude the 
Hence it is 


' -Scepeand effeet of 

Vtt Ifhal Ahmad, J U P 
of Remissions Act, validity is given to w 
and invalid orders already passed or t 
future by the executive authorities T 
designed to and does in substance thoogu iiui lu loiiii, 
validate the invahd orders as to remissions passed by 
the Provincial Executive Though disguis^ as an 
enactment regularising prcceduie, the Act Is, in fact 
and in substana an enactment regularising illegal 
ciecnlive orders 

Per Batpn,J U P Rcgularlsaclon of Remis 

lions Act pretends to deal with procedure only, but this 


5— Transfer under— Nature of — Right of pre- 
emption If arises See AGRA PREEMPTION ACT, 
St 6 AND It 1940 A W.E (S C ) 284 

UNITED PROVINCES REVENUE COURT 
MANUAL Ch X.Para Z2(^y— Instruction, if man 
dalory—Ctmmitsioner for local Inziettigation of past 
portetsion — legality 

TU. rr.«»a -pH In Para 22<2'io(Ch X 


« uiiu uus siiu4ii,ii A line II uiiuweu lue wu leiiauLjr ■ ■ a'af* »<i 4.»iy -mi u ^ / 

Act to ttmain In force It took away the benefits of the I Courl^Dlimiital of appeal, tuhen luiliftJ 

'« l/y lBtrt>.lncInB Act XlVof 1938 (Ifhal Ahmad, I When there Is a non Compliance with para 52 of the 
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IT. P. BEV. COUBT MANUAI. Para. aOOO. jl^.P. TENANCY ACT (2939) ' 

Beventie Court Manual, in that some necessary papers | 3*4/4^, /.J/,) RAM ManOHAR r. RaM ADHjM 
are not filed, tbe Court should usually ei\e time «iihin I 1910 E D 4l0«=10i0 A.W,E. (BS) 268 

which Compliance should be r»rf!K»H 'P'’« I . 

re»n.bl.,™.,.na,.lthc,. . 'V 

that the application for the - '■ .^CUTION OF DECREES 

eiedttatpit in after the / =„ . ' 

against the applicant praying for the extension of time, I *^“<r—/feav<rntd iy C. F. Coat „ t, . 

which is within the discretion of the Court to ?raM „ 

under S.118.C.P. Code For non compliance of the I * appeal ^ajainrt 

order within lime, thememo of appealc • " 

(A/jwA. S'. Af and Afikia, / .1/) Ch* ••• .**■'' 

PRASAD 1940 ED. 84=1940 AWE ' . . . . / ' , • 1 ■#■.'• 


1 i{\y—App!teaUetm>tJtr- 


onder para 1000 of Revenue hlanual which is Identical 
wilhR 90ofO 21,C. P. Code. {Harfitr,S Af and \ 
■Satkt,JAt) BiSHAMBAR DAVAL s. COMTI DEV| 

1940 SJ) 227(9)»1940OA 713= 
1910 A W E (B B ) 119 


I" 


'rt S 3(2) of 

be presented 
executing it, 
•■me Act could 
■ ■ tts inasmuch 
I (c (.Alltop 


-a S(l) aad(2 )— as to amount paid as 
I lani mtnut—BindiHg nature 

tWITED PROVINCES STAY OP PE 
IN08 ACT (1937) — Appluaiitily — 

—Delivery of potumo>*^Appetl apaintl onp 
allowed— Fettarahoa of postiiuoit— Board 
Collitlor'i order after tke Stay of Proetea • 

•taoii Into forto—Ft^ehvery of Ptstenton—If 
ttayed under Ike Aet, 

Where in execution by nay of ejectment uot • 

•of the Agra Tenancy Act possession nas delivered and I — — s S—Applnolihey— Decree for eoeie, 

s 3of the Umted Provinces Temporary Postpone 

' • ) 


•A 


and that hence the Stay Act could not be applied 
{Harper, JM) EaKBTAURIv KaMLa KaNT. 

1910 B D. 194=1940 A W R. (BR )60(1) 

I — FSekedule —Appl 
Reiteration application— 

The schedule to the St, ■ 

■refer to any proceedings • 

Hence where a suit under ■ 

deneed /r ywr-rr and an applicaiion is made for its 
restoration, It should be dealt with on its nienb. as tt 


: I .n J ” , ; 

— S. 2 — Appli aiihly—Kemand of txeenttm fro- 

ittdinp ta Ta\sitd»t. 

When execution proeeedi • ■ 

Tahsildar by an appellate Coo ' ■ 

passed in the case are set , • 

proceedings are fresh proeeedi 
the decree and hence S 3 0 ■ ■ 

Act would clearly apply to the * 


j — a 6— Plea under—Not pleaded in plaint— li can 
be raised bter on Ser C P* CODE. O ^R.7. 

* 1940 O WJT. 988. 



baa to see ts whether under the tabrtaative law prevail 
rag at the tune when the original suit was decided, the 
decisKn was correct according to law {Afei/o, SM, 
and Harper, J V.) KOUaJ, AHIR v. RasCha** Lau 
1910 ED 92-1940AW£.(BR.)S7(2)- 
1910A-I*3.(6ti7p)7. 

——If aVieti tenanfx rt[k’ to hiild tm tke aeadi. 
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TJ I* TeNAUCST ACT (1W9). S 3B ITJ P.TOWNIMP. APPEAL ACT (1020), S. 8 


S S5^ffttn/St 

one who vstt a tfetpaJse 
A person nho s\as not a 
Dtider the old Act and nb< 

the old Act and a decree oi ejo-tnient yras passed agai 
him nnder the old Act troald not be m a better posili 
svben the natter comes up in appeal, on the ground tl 

5 35 has changed the line of succession to an occupan 

tenant The Act cannot act retrospectively 
daughter’s 'on who had failed to share m cnhWatioii i 
with bis maternal grandfather and as sqch was a tres | 
passer under the Act of 1926 and adjudicated a tres i 
passer could not clzim the benefit under S 35 1 

(fiMia <tn4 ffarptr J t‘ . 

jcanchaw lal ; 

J940AWE (BE)27(2)'=1 ' 

- ■■ Sa 180 and 29&--5Mit fiUd undtr S 127 OiufA 
AV«r Aet—'Prectduff, after neta TtHat^y Alt came t«to 
fcree 

S 180 of the new U P Tenancy Act corre^ionds to 

6 127 of the Oudh Rent Act Where a suit ts filed 

under S 127 of the Rent Act and during Its pendency 
the newTenanci Act comes into force the proper pro 
cedure Is to continue the proceedings under S 180 of the 
Tenancy Act and not to dismiss the «oit (Harter^ 
S M And SAtke / Af,) KaNmaivaLaL V BalDEO 
SlNOH 1940 AWE CBB ) 196 

1940 OA 1089 I 

■ “ S 'H&^PrMdurai lA»-^RtlrAtpeeltte eferAttaH ( 
^ReviuAH under nftu Aft t/ het vhtre ftereimenlAyi 
iefort 

Though ordinarily changes in ' • '■ 

retrospective effect, It cannot opi 
as to affect rights which have a 

rrl* oU — 1 ,1 , 


rriue— Jj ptymisttble. 

Where a reference is not compe'ent under S 2S9 of 
the tf P, Tenancy Act, resort cannot be had to S. I51. 
J-. o r* r under that 'ectioa. 

* 1 sampat Singh v 
' 1940BDB29= 

; ' ■ ■ I ■ lA WE (OC )466“ 

1940 0 W K 1050 

■ ■ “ “S 296— ,5rn;)r ef 

S 296 of the new United Provinces Tenancy Act refers 
only to suits nbich have not already been decided by the 
trial Court at the time when the new Act comw into 
force {ffamt/tw and RAdia Krtihna JJ ) Bha&" 


tunt Atl'~-kxecuttan~-P>'ceedure—Ccrrei(ondingsic 
tien—MtAning 

S 296 of the U P Tenancy Act Is not at allaobigu 
out and does not entitle Courts to refuse to execute 


applications under b llS.C P ( 

to Sttcb an order *^th retrosp< 

deprive the opposite party of the 

which nas final under tbe 

TuLSHi RAU ti Madro Ram ' 

190 I C 78 
1940 A W,B (0 C ) ' 

' " 3 ^5~Pefer/nee lU penc 
lie under the Ait 
TheU P Tenanc) Act contai 
reference In a pending case The ■ 

reference Is S 275 which provide 
section cannot be I ivoked to pe j - 

subordinate Revenue Court in an appeal wbich ts pend 

f fU err t- 



I So extended as,lo include an appeal lienee In a suit 

1 o «*»v -» > r\ JL Tif, *-» j j J [or (0 tjie 

* le tight to 

idh Kent 
District 

. I SHEO 

I „ myo A iub4-194l» BJ) 652« 

} V>-pr. owU 1125 

1 •, t ■ •i*'* ‘ ' IMPEOVE 

• ■ • • ■ I : ■ .' • ! l)(c) — Order 

I appealable 

I • • • peal) act, 

A M « (HO) 125 
• ‘ICES TOWN IMPBOVE 

* ) AOT (1920) S ^ApftAl 

it erder under S 64 (l) (t)ef 

•■rrvetntnt Act (l9l9') reteetinc 
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ixsimioua loans act (lais). 

It appears to be the Intention of the U r Town I 
Improvement (Appeal) Act. that mere decisions in | 
regard to questions of law and procedure of the natarej 
deaded ‘ ■ ■* » r » • 

An ordi ■ • . 

restore ■ 

^0 »» ■ 

Najbai 

ix^ ( ■ . 


I VEND0& AND rCBOHASEB 
Interest in new of the long delay in 
and '• ■ ' 

Bttt • • • ' • • 


filing of the suit 


AJX^iaiO AU*«B 
USURIOUS LOANS ACT (X OT 1918)(C U 
Amendnient Act of rran. 


“ 8 S (1) (b) ff rtfund fy 

'rtiiftar—J’fteer vf C^urC 

The power of the Court to order repayment by the 


pci cull auu uvei wuu ualt yearly resit— Keduction to | 
IS per cent simple interest— If reasonable Stt 19J9 


«uu» aiiiMiiy uniair me Court reopened the 
transanetion and allowed 33 per cent Irom the very 
beginning {.Datta ) LOBO s- JaCat Narain. 

1939 A.ML^ 163 

——a 3(88 aineaded by Faojab Belief of! 
IndebtedaeasActVUof l92i}—Fotrft/u »f ttan 1 


- , b bu o .. b uoi ut lb luee 

, the full amount of ibe loss sustained by him (7VA 
\Chmdcnd AMul Rishti^ //) KartAR SIkCH r 
SaktSINCR a IB 1910 Lull 821 

— Cc^Ktnt tapay tender t trediteri—Defen/t ty 
undte — VmdeAt right ef mdemeuty 
The major portion of the consideration had been left 


b •n,,it • .AiKbA Zjie it/ e See “ni 

interiet—If txcietivt 


AXB 1910 Lab S 21 

— ■ Purtkater under tebng te fey fertien ef freer 
te fender't eredeter—A eture pf tie pitegalim treated 
here a vendee covenaots onder a sale deed to pay a 


, m • I • 1 " 

AXB. 1910 AIL 600 

CHErmRe LOOTHOVPOO — RigUiaf tender— Frefeety tedd at free frrm 

ISTIO 41fi>*12B7C 166-61XW 702* fnit,miraner—l tnJte niseyeumlty diteevnenf mart 
1910OL.B 251-eBX S7J-lM0MWjr 702- ener—Rigitl ad— Armnt retained *y hm intuineeent 
AIX 1910PC 60-(1910)1MXJ 6S(pO) \tP denUrp peprlgage-rindrr’, ngU !• ete refund— 
— "S Z~Ft*femmg pf Irjntaetien — CretimJ~\CpntraetA.-t S 19— 7" F A t S 5^ (5) (11 
Bteh re/r ef intereit > l\hee property which wasscld as free fioo eeCUB • 

The Court when It Is of opinion that the interest ' brsnce Is eobMquentJy d,*eoTered I? the vendee as 
charged is high coesidering the ample secutity araila subject to a mortgage of wkrb he tsd no loontedge at 
b'e, is entitledio re open the entire trsnun on la the j the time of the tale the laje ii TOidable at the ogeloo of 
particular eve, the C^rt reduced the rate cf Istertst i itw vendee of la Ibe afttruioe the vendee (• eni| Jej m 
from J per cent coespoend lefere»tto 1 per cert simple ' srsm that he should be petia tie pot tv-n la 
Y. D I9n >— 78 . 
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_ ij L I, ^ r _ j, «. I ,» » 'Iarihar Prasad Singh v 

21 Pat t T 873 

< ■ * Kyot holding land in ayacut of 

upply of water for irrigation— 
. jold or regulate — Limits S/f 

money to pay the amount due to the mortgagee * But if I dr StStp T - 

the amount in fits hand is not sufficient for that purpose, j OFhTATR 185 10 *76 

be IS entitled to retain that amount until the eendor 1 IZ K M. olb 

. *' by 

• -by 


entitled to claim the amount retained by the vendee ( 
{Ledge,/) Tripura Cmaran * Nikunja Uehari 
190X0 491=13B0 167»44 OWN 3S0» 

A IB 1940 Cal 380 
WAIVEE— Objection »o jurisdiction — Appeal In 
competent — Failure to raise objection to competency — If 
renders order passed in appeal val ~ “ ~ 

O 9 R 9 ■ 

WAJIB "Uli-ASiZ—Ceiist/’uetier 
Where the Wajib nl arz recorded a custom in the I 
following words ‘ The letAann cu8tr~ * 


"’O Rang L R 744 
f«< — tVAipping—Per 
ner l6 yfdrt — Age 


iBniriti iH^Btndutg nature 
parltet U if 

The entries In a tvaiif ul arg bind 


vrshh 

See oil* (1) Hindu Iaw— Wills 
, (2) Mahomed^n Hw— 'NNills 

I (3) Succession Act 

j (4) Hindu Transfer and Bequests 


which was 

' e the will 

• ed to have 

the codi 
Ihout inde 

t.2> VVAKb nuiB I pendent knowledge of what was in the alleged will 

•WATBES AND WATBE COUESES— /’i.A/ir Op^Airfr C J end Sligden J) CYRIL p D 
, 1940 Bang LE 654 

• . . • litelute estate — Gift czer— 


w IS firmly established that once 
ten to a legatee, the "gift over” 
death of the legatee, Js void and 


, - ■ . , . Daft flow — Caniruclion Alsolnte estate — Vte of vserd 

■ • • ■ . at every ‘•te/ii’* 

• , • , I defined It U weii settled that in a will, the use of the nord 

. • ■ . • 'a good mahk, coupled with the fact that the legatee lias been 

pail «f the year does not cease to be river merely because invested with full power of alienation, cleaily establishes 
at time* u li accustomed to becotre dry i/fgariaafa „bat an absolute estate has been Conferred, regardless of 
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I wi 


whether the legatee is a male or > ' 
and Ahdut PARS • 

Ram. 189 LO 646-13 E.L. . 

■‘ConttrucUen—AhtluU inlrrest l»viidffsa~Pra I ^^/rf.Cl) that there was no beneficial gift to B, but 

fubitten a[j>nit ultme tmmnjilii—EfftcJ ef^ ^ ^ | that the danse constituted a trust. (2) that the trust for 


ConiiruetifH — fftfutst of aiieJuU ettate to 
ttjUter't andtvr—DirttUan ter faimtnt of annuity to 
toUtg!:— Validity— tf mm t>tut xutth or tltar obhgO' 
tion of vudont—If tutt dotoH abtetuU ottoU 
A testator by his will • • 

widow and gave a direct , 

annuity in the following term 
part of the Masammac to • • • 

demise, a sum of Rs. 700 out * 
parties to the National Collei. 

■nahe over every year a sum of Ks 7C0 to the Trostees 
of the aaid college for expenses of the school depattmeitt 
.... and this amoant of rupees seven hundred shall 
all along be continued to be paid evtry year by the said 
Sfusammat." 

^r//,(l)tbat tb 

the will was not a r • 

<2) that there was 
widow to pay over ■ 

2Q>. (3} that the at 
to the widow was n 
the annuity, (ffVr 

KlSHORI KUER. ~ ■ 

Conrtruetior • 

Ptrtont iirtciingti ■ * 

Validity— If void as pot fttuilj o> 101 nnniiainif 

Where a testator b^aeatbs property to four persons 
directing that “the same be Lept as tirwad propeiUes" 
without any indication as to whether the testator Intend 
«d to give the property to a tarwad formed on the ana 
logy of a maruMaHafiajam family or one founded on 


' Construction — Brpusst of rtsidus to /tgafso to ft 

•font far ttUpAitital uplift of India— If aisofmlt gift 
139*^^^ rwr—Fe/jA//^* >•««<•» A t.Ss MionJ 

A testator by his will gave four legacies and after 
diieciing them to be gi\en to the bmeSdirlea, 

dirpo^ed of the residue in these terms? — ^“The 
balance of my assets after the ahoi-e meeilloned fwr 
gfft# fs to be fand-d over to Vf < C. BoSe . . of 


lo.' M ■ ■ ; ; : . - 

A t al, l.rsi>i>wau iu 
—^—Construction — B*duest to dangbter for life — 
Ci/t over to her sons or sons’ sons— Dealh of daugbrer 
’ " f Utter to Inherit 

• . {0)SMZiJ.576 

• . cahoH or Ailp to 

, • > • • Vis jrftrrrflokop 

• ’ ' petd for vagut 

A will, tntfr aha, provided that whatever residue 
was left after setting apart certain sums and giving 
a«ay the legacies, the "earcntois shall utilise all that 
residue of the estate for the purpose of education or for 
rendering help to the poor or for any other purpose of 

• '• » . . ' — ip. .tiem at my 

■ of myself, 

■ tly meant 

> that (be 

; the three 
■ end they 

there was 

. I or Its in 

■ ■ ■ • and mere 

« thu there 

■ ■ ■ residue to 

I charity. (5) that loispysgi works by themselves were not 
consider^ tamable; and (6) the bequest in question 
therefore failed on the ground of vagueness (A'eera. J ) 
PftABHAKUVCRBtl ASfRmJtL V KaSUS'BABAt 

Saker Chavd ZX<.B (19101 Bob. 701=: 

42B0B.Z.B.e27-AXB 1910 Boa 382 

— Conslrutiioa—Bt*titto IhuJa nisso— Words 
tonftrrtng iUfdutt po^rrs of aliino'ion snikts gift, 
,mortgagr,taIe.p —F-ttetof—Aiiolotr tsfalt or fif( 

' tt'aX—Sabttyntn: g-ft nr to djofbtrr—1'a.'ility— 
Uo* of m'rd "rnasmStman t" m wnU—// cotsdrsn 
mtorostto mtrr hft rs^oto—fn'fn'i'n 

Where a Hindu by bis wiD confe*s as urtr*- 
trveted abw'laie posrer cf aHeratlon cn tj widow, 
she wiR take an ab^utc estate calm be In’radeJ te 
the language ««ed by Hn to ccn'*T on her a I *« e«ai“ 
with a power of appean Rs«-it. Pnmt fjsis, v 
powers of aSolut* d ipos-'icm are ^ " 

the widow, h is taken as an le-s 
the testator (steaded to crea— *3 
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WILL 


on tbe widow, and when the will confers powers 
of alienation of tbe widest amplitude sack as gift( 
mortgage, sale etc , that is sufficiently wide 


and Paiteirtjge,/') GOLAPMOM v IlRISHJKESH 

44 OWN 637. 

■ ~ Centtructton—^Mfantng «f words— Duty of 


donee is invalid, the principle being that once a property 
IS given absolutely to another the donor cannot dispose 
of another man's property A roan cannot create a new 
course of devolution w hen a gift Is made It is no doubt 
true that although the words are absolute in tbe first 
instance, subsequently occurring words may be sufficiently 
strong to cut down the absolute estate to a life interest 
Sut before this IS done, there mustbe words suffiaently 
precise and certain to cut down the said interest The 
fact that the word * maintenance * is used in the will as a 
reason for making provision for her and as a motive of 
the gift would not cut down the interest conferred on 
her, when the operative portion IS absolutely clear and i 
gives unqualified and unrestricted powers of alienation | 
One cardinal rule of consttaCUon in constramg a will it . 
to give effect to every word to the will and try to I 
effectuate the intention of the testator and not to 
frustrate it (Ptstiataramana Roo /) AnaNTHa 
SAYAKA KAIDU V KONDAPPA NArDU I 

m 10 17-1940 MWN 269-1 
AI£ 1910 Mad 479-(1940U ML J 212 
— —• CmsirweUon—CentirueUon of words used sn 
another wtU—yclue of ‘ 

It Is not useful to construe the words in one wilt by 
reference to another when tfii* « ~ -* •—<» 

both In tbe context and ( * 

Phabha Kuverbai AMR 
SaRER CHAND I : 

42 Bom LB 827 . 

— . -CcnsIructioH — MamUnaice provtssau /or 
rtemhers cf family— Famtly'—Mtonitig of 

here a testator by bis will provided for the inain« ! 
tenance of tbe members of his family. , 

Held, per Ssn, / that the term ‘‘family’* meant | 
the testator’s de«a • _ *’ * 

time of the tes ' ■ . > ■ 

Paiieiridge, / ) ■ ■ ' _ ^ 

~ ' ' Construehe '* • 

hers ot family— A „ • • ■ 

together 


corpus or tbe income to any one of his ions, allbougb 
ultimately after their mother’s death they were to take 


ILE fI9lO) Bom 761-42 BomLE 827= 
AIB 1940 Bob 382 
—Construction— /Vr-Jdua designata See 1939 Dig . 
Col 1169 Kartar Singh S' DavalDas 

ILE (1930) Kar (P 0 ) 350 = 
42 Bom LB l(PO} 

’ ' Construction— Powers of Couri- Limits See 

1939 Dig, Col 1169 KariarSinohd Daval DaS 
ILE (1939) Ear (P 0 ) 350 = 
42 Bom LB 1 (P C ) 

I ' "•Coasiruetioii~Residuary bequest— Bequest of all 
^ fiopertles of testator sioi shown in will— Effect and 
validity of 

A provision in a will that certain named persons should 
' tale all properties found to belong to the testator and 
not shorn in the will is a gc^ residuary bequest 
{.tVadsworth and Patanioh Sastri, //) hlBHXRWAS 
jBHANGtR V DHUNPHAI KaVASHA MiSRA 

:940MWN 669-52 LW 71- 
ALB 1910 Mad 785-(lD40)lMj:« J 9X8 
■ ^Construetion — Vested estate— Bequest in favour of 

wife for life and on her death to adopted ten and htt 
heirs ab’etutely— provision that st adopted ton pre* 

I deceased wift unmarried, wife should take absolutely— 


lortber proviueu loai it me anupceu sun uieu tiuring me 
lifetirne cl the testators widow unmarried, all tfie 
estate was to go to tbe latter absolutely The adopted 
son pre deceased tbe testator s w idow leaving him survi 
ving his widow and daughter 



' 44 O W IT 612 

r' Prrtnprtu hflOM- 


Where certain properties are oy me terms ot a win 
given to a person for life and alter him to bis male 
issue absolutely, failing which they were to go to the 
daughter of the testator absolutely, it was held that the 

t . V _ . . _ V. I .k. Ijfe 


! . . . «. 1910OW1T 291=1940OA.270= 

. , ... . AIE 1910Oudhl84 

* ms an 1 their famil es continued to resid* under the old I ■ Conitriution— Vested remainder— BequeiS to 

• amtlj tool nhere hU widow resided (.Derbyshire CJ \ widow forhft and after her death to daughter s son— 
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Death cf daughter's sen tefere vndato—Prefsrtj If 
fastis la heirs ef remainderman er reverts to Mrs »f 
testator 

In law U ts pressmed that where there If a life estate 
Siven to a person w tb a gift over, the remainder vesta 
on the testator’s death in the remainderman onless there 
are very dear words to show that the testator bad a 
contrary intention A testator left his property to hia 
widow for life and provided In bis will that alter her | 
death the property sbonid be enjoyed by bis daaghler a j 
*on H R predeceased the widow leaving his widow I 
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WILL 



0 6 R IN THE NATURE OF SUIT, 

1 1940 Bang L-B 603 

I Ejeeckter-^Ltaitl tty— Mortgage — Exeeuters gtv 

ingiecunty for testators debt— Personal liability for 


(Hormtt, J) bUBRAUANtAN CMETTIAR v LaRSH 
UANAN CkeTTIAR 1940 U W It 668«> 

61 LW 652«(1910)1MLJ 817. 
- — -Conitruetien— Words amaunUng to testamentary 
distasttien af (rofetly 

The words after my death I' shall be the owner of 
my entire movable and immovable property and he 


leasU /uixloslA llv— 
1940AWB (BO}SOO*AIB 1940 All S33 
Dtsafftaranet of on final— Preiumfition 
Where a will dulyeseemed is traced to the possession 
of the deceased and last seen there is not fonhcoming 
on his death it should be presumed to bavebeendes 
troyed • * 

rebut I ■ 

S’ MAI • 


Rule a 
MOOS/ 


iional upon the sufficiency of the assets and depended 
upon the future of land vala*s The executors also 
iinderlook to pay interest on the debt for the aforesaid 
period of two years 

//eld that the promise to pay interest not having 
been expressly i^Qaliged in the context there was not 
enough to show that the promise was intended as 
'* sufficiency of the testator S assets 

e limited petiod of time and the 
e transaction The executors not 
that their words of promise were 
be direct and simple sense of a 
^ . w <. .• u ade themselves per<onally liable for 

I the interest which accrued during the two years with 
' interest ibereon (Sir George Kaniin } SIR /AMSKEDJI 
lEBilBHOyr' SORAPJI RvRAMJt 67 1 A 270* 
ILB (1940}fiom.6S4-187IO 778s 
82 LW 52«6 BS 628- 
ZL£ fl940>Ear fPO )179-710L J 459- 
• 519- 

19- 
75- 

“ O) 

Sts 

• SLIM 

I . 35. 


ASlOUMh 10 StSt, 

— Eaecttlor~Appomiraent for limiird purpose — 
Express direction to carry on all gereral done*— Neces 
suy It is not necesrary when an exeruioc » appointed 
•for any Lmited purpose apeciCed in (be wilt, (bat there 
should be an express direction that be should aUo carry 
oil all the general duties of an exe'slor 

——Exeenter~Liaii • 

Exeeuter gtttng setur 

deeds te one ef hts • • 

Itahhtf fer dsht 

Where executors of a deceased debtor for eonsidera 
lion give security by deposit of li le deeds over an asset 
belonging to bU estate to one of bis creditors In respert 
of a debt due from the estate and there ii no indi'aiicei 
that the executors intended to assume personal liabrluy 
for the Secured debt there Is nothing la the Transfer of 
Property Act or In the hwoflnduio mabe tbens ao 
liable by reason that they have granted the seennty or 
byreasonthat they have dene by deposit of the 
testator's deeds, (Jrr Geergt Roahn ) SIR JAW^HOJI 
jElBBROrp Soajtxyi RVFASin, 67IA.S70- 
Z,Z,JLU940)BoS 631-1871.0 77S. 


6BE 274-12EB 436-AJ3 1940 P#t 40 

- — Orai— wit^Proof— Onus— -Sature and extent 
,yeel«39Dg Col 1172 TEMPtE OF SrI MaDAN 
Aton*S|l» KiSHNaKlar IL£ (1939)A11 977- 

18610 648-12EA 450-AlB 1940 All 67 
-—Poof — S^nd di«pcsing Hate of wnd— Iluraen 
* * ^ ' ■ nee evidence to 

Regtitratlon of 

• • ■dercy to prove 

. g Col 1174 

I AJJI 1940 Ma4 316 

I - — Revora Ion — Proof — Win not found after dea b 

of testatoi— Itiference of reTcralior— If jaiti£e<! Set 

l939Dg,Co] 1174 Srinivasa lYssr-AR r TfRO* 
^ARAyAN 18MyiL/17 

Testamenfary capaQiy— Un«ooBiinrss ef wind 
— ^Test. Set 1939 I>e,Cc4 H74 SURADHAWl 
DEBYAr RAjAjACATKlSHOFCACHailVA 

lt« to 83-12EC 42? 

- Validity— Bueden of grt^f—Stut to 
ytoU srt mf Ij lit defendants as met . 
mflod it rtatf* af attmenSt ef Ifstater 
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WXJjIi 

scunS Jitfaftni; i*3it «f mind—J^tiw—LiT^xtatipn Act% 
Art) 92 end 17^— Urn -il m trtll o) to oct tf Usteiet~~ 
1 dir»ahility ard value af—Statemr*U w* made hf 
les*aier^£feA, 

The pIuniitE's, one of «boTi was a minor broB{;ht a 
<t:it for a dedaraucm that' an alleged will set ep the 
defendants as haring been executed bj one T wae not 
executed by hin and could not be, at ,JI es ents «aid to 
be valid as the testator bad not attained majority on ; 
the date on which the wil) was alleged to have been 
ei*ccted, and that as the te tator was suffering front 
cholera ard died with n a few hours of the alleged I 
execui on of the will he could not be *aid to hate I 
posses-cd a sound disposing state of mind 

Jltld (1) that the onus of proring that the testator , 


I WOEDS AND PHEASES 


It and set It up, as m the case of a probate proceeding- 
(2) that Art. 120 and not Art 92 of the Limiutton Act | t.UPKROR 
would apply to the case, in as much as the vnU was also j 
beingcootested on the ground of want of capacity on 


was thcreforo a will for a limited pnrpo*e, (3) that the 
person who was to receite the money on l^half of the 
minor was an exe-utor by impl cation bet for that 
limited purpose only (Hasia, J) VE^K^TARAMA 
l\ER» SusDARAMBti- 42BoniE 912-= 

AJE 1940 Ecsl 400 

WIEELESS TELEOEAEHT ACT (XVH OE 
1933) s 6 asd E, 2ic) of niles made naderthe 
Act— tnreUt) set" tf tnriuJit e set under 
rrfatr—Peteettte* et tuclt asetmtkevt IterKse, tf an 
ftenee 

The expressian 'oomplere wireless set’ as defined in 
R 2(r) of the rules made onder the Wireless Telegraphy 
Act shall be deemed to ineJude an in'oeiplete *«t when 
“■*•*■*"* ' the description 

■ ■ . I • Hence the mere 

* ‘ • , licence would 

nnoerb b {_Ort,er Jt KAMDAyAbr. 

mro S71-1SBN 1- 
41CrL.J 650°ig40Nl.J 299> 

AiE 1940 Kag CS3 

the jurt of the testator and not merely on the ground WOED9 AND FHEASES— A9'4rri«rg 
that It was a forged will and not genuine- ($1 that n An is a reservoir of water or a small hollow 

natal in the will that the testator was 21 years of age •'* * bed An eiar may well be a reservoir con- 
whicb was made not by the testator but by the persons strncted Jo the course of a natural stream {Arartmla 
present at the time of the writing of the will and which I Aferrdtii, //} JIaRihaR PraSad firWH r. 
was smtten by the «cnbe cannot he relied upon as proof Janak DdxaR] Kutr. 21 Pallt T STS 

of the age of the testator, and was not rderant endet ■ — — Cittf Crurt—ff eantfnjr tie Crennt 
S 32 (7) of the Et idence A« {Fentaiaramana Ratand I The term Civil Cenrt does net comprice the Crown 
Aiiur Rahrtvt //) GNASsPRAKASAM riLtAl r {Stone C / and Clarie J ) RaPHaRISan JAlKiSAS 
PaRaSAKTHI AMMAL 52LW r MUSlCJfAtCOUMrmE.KHANDWA 

1940 MWN 9^S I 1940 NU 6SS 

irjtat nmtitnU to— Perm ^f-~Vte Of oitrret rf \ ~ ^ . u > 

tlte xoffi ''ittir-.MotertalitY^Ejeeeutof-Atffntfunt . J” “ ,* cohabitahKi” 

tytm/>.ieatto<r~Ffnpie}eetneemfanr ioeominf J'' ‘""'s Cohabittlion” means a 

ef frciiirot fund—Deelaration m avinnc ttgned and 
attested twvnuetttt tutmtuf Ait nefkev at tertan 
entit'ed tt revert faytneat of enonry on AttdealA— 

PHreetion iAat monej to At fold to fatter of nefAevo" . . 

hit h, halt ^ ^>ba'-0oi-a —Meaning See ALLtirtOVASD 

Notetimcal word* are necessary for a will and the DlLUViw ^ 141tjck.765 

form of a will is immaterial It is enough if ihc do a- — • ^ Ditt^ — Meaning See MaDR.aS Hindu 
nent embodies the legal declaratiai of the intention of REUCIOUS Esdowmdjts ACT R. 63 
the teratOT wilh respea to his property or any portion (1940) 2 Mi J 615 

of his l^operty which hedesires to be earned lotoeflea wardian -gleaning of See i93<> Dig, Col 

after his death The mere o«e of the ‘will ’ in a hleS GOtAW » REEVES Bro^ 

dedaration cannot tnahe It a will if it does not amount | t- v jv tr S9"12EX.S37 

to a tes ameriary disposition nor can the absence of the | — IT” ^ 

word mahe It any tbele«s awillif thereisa testamen i Tbeordinary meaning of the term Aar ahadhantj, 

larv d •pojiuon An employee of a limited company | •* tvnt fixed in perpetuity (3><f, J ) Kiran CBaNDRa 

wwnauired on becoming a rtembei of the Provideit *• AsRTOa'H Dv^a 44CW,N 991 

Fend of the company to furnish a declaration In a “ “ ^ 

rirti*o1ai form signed by h3m«elf m the presence of two . The word Kuhl is always ««ed as meaning an arti- 
witt,e«« ttaungthe manner in which he wished , he | £«! waiertxmrseandnol a natural swam in the d strlcts 
, 1. I I S ’ ofKangtaand llosaiarpnr (Tet CAanJ and Daltf' 

' ■ , ■ . ... Stnei JJ) DHaMRaMt HaMIRA 

“ ^ ... '. . 42PI.,E 467-A-IE.1910Lah 398. 

• . , • . • ■ ■ . • w — Nadi— Veamwf 

, ..r .v» t»»a* t TV>e word ‘ .A *./i* Is used to dfsirnate a natural rifer 


paid to the father of the minor on the minors behalf | 
de*aih:-g the father by oane The writing was signed 
by him and duly attestid by two witnesses 

UeU that the sniting wis a will made the 
ersplryee and was propetlv executed and attested as his 
l«*» wi 1 (2) that the wn mg was a will only a« regards 
lbs monry fund ng to the cred t of tV employee and 


V . . ' ■ r ' 

“AVa* means a natural watercourse (.Afarzoala 
nd lUtrrdith, // ) IIaRIH AR TRAStP SiVCH r 


“ P/rynnah *■ and “Taraf^— Meant n^ of 
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WORDS AND FHRASDS 
A Pargunah, which usuallj covers a very large tract 
and loeans a large local division of the MabomedM 


WORKMEN’S COMPENSATION ACT (192S). 

Proof of dependency 1939 Dig Col , 1176 Dam- 
' - - 1 0.93=12 EE 246. 

■ ' 'lyidewfd motkir'’— 


.r”.nS 


— Upto'—tf tncludts last day 


WORKMEN’S COMPENSATION ACT '** 

1923) S 2 {ny-Trihuttrt v)arkiag el 
—H 'workmiiC wilAin tie neaieieg ef tie 


I “S S—Censtruetson~Cartdtlitmj for oTvard cf 
and in tie eaurie ef 

n’s Compensation Act 
ght to compiensation.. 
t to compensation To 
I . at the bands of bis 

■ out of and in the 
iloyinent. There is 
the Indian Law 


allowed to do worhol ttieif i)«iuii m«»i o»n mill, aiiu ■ ' ' ' ' 

are notsobject to the ciders of any master as to the] ' S 3— "Out of and in the cour<e of bis employ 
way in which, or the time at which, they shall do It, ' ment”— Bus driver killed in accident when travelling 
they do not fall within the scope of the Workmen’s in bus as passenger standing on fool board— Claim to 
Compensation Act The fact Chat a per«on }s not paid I wmpensation— Sostainabilily i’re 1939 Dig , Col 1176 
s ^ ^ MaHomcd Ibrahim v KamaL Sahib 

. « ' 188IC 145=12EM 808=AJ.E. 1940Mld 207. 

■ ■ ■ * • * S 3— W ilful disobedience of workmen — Liability 

" . ■ ‘ • ■■ I of empfoytr to compeniauon — Test Set 1939 Dig Col 

■ ' •1II76. LZKSHI r CONSOLIDtTEU TiN MINES OF 

■ ■ • BURMA LTD 185 LC 817=12 EN. 237. 

* ■. ' ...... ® annngent ef empletmmf' 

. * ■ “ ■ ■ ■ ■ • • — Fraef rtfmred—OnHi 

— r '•'1''- '<«'»—• o-.. TT/ri\_/'.. I In daims for compensation onder Workmen’s Com 

an • pensatiom Act the onus bes on the apipneant to prove 

' " ■ • that tb> accident arose cot of employment, and jf the 

W< . . ■ e . IcvideticetsitotsuSoent to mabhib Cbit,tbe daim /alls 

Th ' ■ . ■ ■ An necidenl ari.es "out of" the emp'oyment where It 

Sch II of the \\otkmen's Compensation An means, results from a nsk ircidenta] to the eirplojoen’, as 
where it occurs, emplojed on a contract of serTTce and distinguished from a risk coramoo to all maakud. 
not "engaged In, "and where the rjuati&cation of persoo I al’hoogh the n*k ioddenial to the empJoymert may 
as a workman under the Act is dependent on bis em include a n<k common to all maeklnd \Vhile the 
ploymeni with other workmen, tkw other workmes workman was going back to the camp in the m aicg area 
like himseir. must be employed on a contract of service where he was working a dead tree fdl oe Ua and kiCed 
JC nVr/<'i». /.) Sind Hindu TECBNI him The workman was etrplojed for cucirg and 
CAL AND IkduSTRIaL iNeTTTUTtP SuchraMD«S. deanng pogles or bushes, or even trees; the tree was at 
1.L.E (l910)K*r 570-19010 731- aome distance from the place where the uorkaaa 
AJ R 1940 SlsA IBS actaaHyhad to work and the acadeet was of the kind 
S 2 (1) (4)— Object cf awarding compenjitsoB 1 whivh any one who happened to pars by tie tree at the 
— llu.sband’s light to compefi*atioei for wtfe'e death— I biae wooVj have met with 
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WORKMEN’S COMPENSATION ACT (I92S), J WORKMEN’S COMPENSATION ACT (’1923) 

Sch U 


Htld, that the fallmg of the tree on the deceased 
could not be said to be inherent in the nature of the em 
plo;ment and the casual relationship between the cm* 
ployment and the falling of the tree could not be pro- 
perly inferred Therefore the accident which caused the 
death of the workman did not arise ‘oat of’ his employ 
ment and hence compensation to dependent of deceased 
could not be awarded {.Mya Bu, 0 C J and Sfiiirgg, 
/) U Van Shin » MaESein 

187 10 767»12BB 349>>AJB ISIOBang 18 
8 Z{l)-~^(eideni ariiifff out «^and tnceurte 
<t tmfleyment at tvorkman 

An engine driver at a cotton mill finding that a new 
water pump for bis engine was leaking went to a work 
shop near the engine room to sharpen an iron peg on a 


1901,0 780«AIB 1940 Bang 250/SB) 

' ~ "3 3(1) PfOTisa (W — ArcajCe fro’n hattltty^ 
Fails taitpmtd 

In order to protect themselves and escape liability the 
employers must show that the order which was disobey 
ed was wilfully disobeyed and was given etpressly tor 
the purpose of secunog the safety of the workmen 
Where while carrying out an order of the employer to 
insert back lagging in the mine the workman excavates , 
beneath « dangerous boulder while inserting the back 
lagging and receives injunes, m the absence oflnsiruc | 
tions ^ the employer to the workman not to excavate 
underneath or round the boulder because it • as a dan 
gerous thing to do and in the absence of wilful disobe- 1 
dience on the part of the workman the employer must 
pay compensation {Rehtrts CJ and Slagden /)\ 
Maung Sa iitun V consoudated Tin Mines 

190IC 6gO*=AIR tpailRatic 720 

S 3(1) Proviso (b'(ll>- 

/illid btftri previsa tan eparaU in t 
Before S 3(1), Proviso |b} (ii 


obedimice {Rohirts,C J Afosely, Dunkley Sharpe ani 
Blagden, //) KHAlkOJ jAMA V MaTARDIN 

1940 Bang LB 769 = 190 1 0 780= 
A IB 1940 Bang 250 (SB) 

■ 5 Zifity^'VanaUen of eireumssanees” —Death 

of seme of dependants after order of dsstrtbuUm— 
Variation of that ordlf tn favour of surviving depea- 
dant— legality. 

The dependants of a Mahomaden deceased, his 
mother, widow and a minor son were awarded compen* 
satioo The share allotted to the minor was deposited 
by tbeommissioner m the Post Ofiice On the death 
of the mother and the minor son, the commissioner 
ordered the minor's share to be allotted to the widow 
and directed the postal authorities to cancel the minors 
r,,,... 9 r,«<K /,n» n the widow’s name 

fectly valid as the altera 
• ces by the deaths of the 

sed was a variation of 
ining of S 8 (8i of the 
' The fact that the widow 
{Derbyshire, C.J and 
•• * ■« OP Rahim box v 

James rtSLAVA CO A I B l94t> Cal 680 

S 10 Proviso — "Suffieient taute^— Workman 

after aeeident re-employed by some employer on same 
pay 

Where a workman is re employed after the accident 
byibesame employers in the same workshop at th^ 
same rate of wages this fact is m itself eufiiaent cause 
for not making an application under the Workmen's 
Compensation Act within the period of limitation, 
{Sate J) Said AHMAD p NORTH Western Kail- 
WAV Lahore 190 10 629~AIJl 1940 Lab 227 
S 12— Workmen employed by Contractor- 
Liability of principal— When arises See 1939 Dig, 
Col 1178 LEE SHI V CONSOLIDATED TiN MINES OF 
BURkU Ltd 18510 847=12 BB 237 

— — Ss 10(2) aDd 8 (8)— rJ/uwey allotted by eommit 
tsmer—Suit for its redittribulion—/uriidititon of 
Civst Court— Consent dteree^£ffeet of 


and clearly indicate that its purpose is that of secorine j — 8 50— 'Substantial guesUen of taw " 

the safety of wo kmen otherwise it n not ‘ expressly * j The question whether there is sufficient 


of doing a particul, 
in an emergency, 
dent must bare • 


1 for 

enable the application for 
cn the merits ir substantial 
') Said Ahmad v north 
ahdre 

= A in 1940 Lab 227 
ed — Meaning of See 
% • ACT, S 2 (oUiilAND 

ILB (1940) Kar 370 



II— SELECT ENGLISH CASES. 


APPBGNTIOESHIP— apfrtniittd t» part 
ner:hip—Diutlulton of parhurtkip—TtminatiOH of 
apprtntidthip—Liahlitp of partturt for hreo » 
ccvonant 

Bj dissolving a partnership (to vcbick the 
plainliS was apprenticed) the partners rendered 
selves nnable to carry oat their covenant towards tne 
infant plaintiff 

lltld, the infant plaintiff and his father are entitled 
to damages for the breach 

Brtut-o CaiUr (1S95) 2 QBD 253 (a case of 
raaster and servant) applied TlTMUS v ROSE 

B8TL.B S37-162LT S04- 
(1940) 1 All 599 
ABBITBATION ACT (1889) (c 49), 8 d*- 

Sail OH toHlrott viilAariilra/ioii elauu-~Dffemdafil 
f/iHfaUdavtl oppoUHf appluation for ttavt tottp" 
flnot tHdintnt unitr R S C ,0 lA—ti'kflA/r‘tlfP$H 
t\t action" prKludiHtdtftndant from toiler rdytHgon 
arhIrahoM tlauit 

In an action on a contract containing an arbitration 
clause the writ n at specially endorsed and tbeplaintiS 
pot in an aplieatlon onder R S C O 14 for leave to 


//r/if. the defendants had taken a step in the action" 
and were precluded from relying on the arbitration 
clause 

[Cf S 19 of the Indian Arbitration Act (IX of 1899)] 
Pitchers LTD s- Plaza (Quiixsdurv) ltd 

66TLB 257-162Ii T 213- 
(1940)1 All B.B. 161 (OA.) 
BANKING— (Arguc—XigAe to fiU »*» dott— 
ffAcH to to ci/retird 

An andolodcho'jae ti act an Inatca/rfoitt wbicb tbo 
banker on whom it is drawn Is boond to honour Dot a 
person in possession cf such a cheque mast exerci*e bis 
pnma facte aathonlj to 611 in the dale withm a reason 
able time The question what Is a reasonable lime is a 
ques Ion of fact. GRIFFITHS r DaLTOW 
lOlOWJf 2Z7-66TZ^784-(1910)2E.B 261 
BANKBDPTOT— /Tr/flee/r— // rrleair of tlotm for 
future rents after date of proof 

A lessor seeking to prove against a bankrupt lessee s 
estate in respect of an existing lease can only prove for 
the arrears of rent doe and the breaches of covenant 
which have taken place, op to the time of proof The 
discharge of the bankrupt had no cSect with regard fn 
future rent nnder the lease (wkl h Is not provable Lb In 
•olvmcy) and conseqaectly the lessor it entiiled to re- 
cover the future rents. MtTROFOUS E.«TATTS CO.. 
LTD r \Mloe (1940) 2 E-B 536- 

(1910)3 ADEB. 622(OA.X 
Trustee under atortttr deed of anifmmtut 
for Pemfie of errditsrs—lf emtitied to retalm 
from prof's of tustuets erpeuses sueurrtd agasmst 
trusts* t» /■Jbrrsrrtf Pautruptry 
y. D. 191»-79 


I BILLS OF BZOHANQE 



meeting of Creditors was held and the majority of 
cieditois were not In favour of the deed On 
November 24 1938 a creditor presented a bankruptcy 
petition and a receiving order was made on January 5, 
1939 and on February 1 the bankrupt was adjudicated 
On January 25 the applicant was appointed trustee of 
the debtor's property When the respondent was called 
upoit by the trustee in bankruptcy to hand over the 
c^kcilons he had made the respondent sought to 
retain from the proSis of the business, the am<»nt which 
be was out of pocket in carrying on the bn'iness 
^r/i/, the respondent expend^ the money entirely at 
biSTUkand the trustee in bankruptcy was entitled to 
the whole amount ^cZaron Trustee in Bank 
RUPICV t- BUSHETT (1940) ICb 25S- 

1940WK S8-109LJC1) 118-56TLS 312- 
162LT lSl-(19fO)l AUBB.263(Cb.D). 
Truitts under deed of aMfitmenl-^rdere placed 
tftruitee for matena/s im respett of the dtUor't 
Pussness—Ziahlity 

The trustee under a deed of assignment by a ballder— 
placed Some orders for materials signing the orders as 
’irusiee" In a claim for the value of the material? 
Supplied 

//eid tbe mere addition of the word ‘ trustee** by 
Itself will not be sufficient lo eperate as a limitation cf 
tbe liabil ty which would otherwise arise on a person 
who onder a eoniract such as ihu makes himself liable 
for the supply of material The fact that tbe plaintiff 
was acreditor and a parly to tbe trust of tbeestatediJ 
not alter the liability under the contract which was 
(bstrxirJ JJUvyDRttS > CDLWFLl. 

(1939J 4A11 EB 406(O.A.) 
BILIB OF EZCHANOE — Aeetptanet in paywunt ot 
prtttof miekintry—Suil against ate/ptor ty agents of 
foresgn drafts— Dtftntt of partial faiturs of emu 
derattoi^~Rigttt to set of amount e/aiotrJ ai dsotagr f*r 
uaatktmery net Pttmg attordmg t* Hr smir of dts 
ersptton — Partial fiiturt—Jf tan Pe pleaded against 
tAe Adder 

la a suit against the acceptor of ceriaia foreign HUt 
of Exchange it was contended by the defeedanls that 
the balls were accepted In payssent of pnee of crttala 
aacbinery and which proved lobe aot a'xord'ag tu 
descripiloe-tbeTe was purtUI fa lure of ccniideTa'ron and 
that defaidaBts were entitled to ctam rigS't to set 
she toss and damage sastained by reason of the msctLi 
oery not being actordiBg to desc'ipoco as plilstil who 
waa agent for ecf'ectica ccctcnded that swch a de'enc* 
oanot be set up against a renoee party aad the dr'nc* 
ought to be ftr^ owt 

y/ef/. It It impewsitie to siy thsl inch a 
dees not aay reswmaUe caate tf aedexs 

defendael ahocld M beprereuted from 
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BILLS or exchange I clubs. 

claim of set off. IIaKRIS & Co. p. VAtiERSfAN & CO | that the 


not caused .by negligence is as 


£irret cn mhlt »f plauiUf* »*» 

defence (by tbe acceptor) *re\hM^**by 

reb'^nce uMn aMegalion that soch a contract was j _0/f#r of prwtng whtihtr frtistrauon W(u 
:?Srandera «l«ake of _ 


(1040) 1 K B 812 « (1940) 2 AU E E. 46 (K B D ). 
'barter party-^Frustration iy aectdtni to ibifi 


•o succeed AVRth v. I 

(1940) 1 KB 278=1039 W N 392- 
1Q9LJ. (KH)91-66TXE 146= 
(1939) 4 All EB 3S1(E.BD) 


OHABTBB —Charitrtr to timo ttn/fer tNptr * 

wiie« e( the tapiatn-^LtabtUty for improper eUioage 
—Club fui* rittrainiHg atugnment of tbipoioner't in 
furer rights— Ef tel on ebarieier's ngti »- , 

Where a charter patty provided that "C 



owner (who is in a posit^n to obtain indemnity against | force. 


—.^^Cbirterparty—Fruilratto’i by aeeideni to thtp 
—Onui of proxtng that frustration uas or spas not 
self induced. 

The claimants (the charterers) claim (lama^ for 


— —Cbar/erporty—l/nseatvoriiy condition of ship— 
Last caused by— Owners if entitled to recover general 
average lost 

Where the dorninant cause of the loss was the onsea 


tied, therefore, to rely upon It 

//eld, as a general rule a party seeking to tKover 
compensation for damage 
against whom he compUir ■ 

respondents have proved • 

ftmciion of tbe ship, tbe c 
tbe tribunal that the shig 
claimants. Whether rucf 
must be Judged by appbln 


•». *. ■ . I < • 

61L1XB 81-lOOLJEB 42 = 162LT.11= 
(19S9) 2 AU EB. 8SS (0 A.) 

i 


b 
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COMPANIES 

IBIOWN 73-109 LJ {K3.) 288- 
68T1kB 401-1621.T 30S-101J.P.171- 
(1910)1E.B 676«(1040)1 AU EC 4S4(l£JitlJ 
COMrAMIES— hM tm attend 
antt tp»/4 tf tsf’iatfntl—Kfftiftatian—l/ 

tjf 4 < naJt 4> Crart 

Tht Coon his no jurudiction to rectify arliclei ol 
usortition, errn ilthongh it thould be proved that the 
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COMP OLA178CS(CONSOLL;aCT( 1845) S 85 
the breach of contract by S F. company and the dtfen- 
dania are liable for damages for breach of contract 
bounititN foundaries o Shirlaw 

19I0WN 167-E6TT,Tt 637* 
<1940J AO 70l-(m0)2 All BE 4tfi(TTT. ) 

Slamfid fratiei sent ffnif U Maldtrt cf Httk 

a! atxr SCO tke ftatnu of tke eemfanr— 

tnsan ^aarnm~Sm3lltr k^j,rt sfletallf 
t- • s •. »- ■! . - e •eotment and tafertt 1 / 


———Articles at essaeiaiian fratiuim^ tkai mtmnt/s 
laai tkealj hr tanelnstv* ntientt »T facts stated 
tkcTtin—OtkcT nidtntt madmitstfle ta dufraia sack 
facts 


• •«kto the amooni of 
• • ■ ■ • • did In practice vat to 

•• 'a*, r !■ I ert vho hold ttoch to 

* • •• • ■ The object was to 

. ■ b »as very large ft 

villlake a good many itcck hcldera of ttock 
valoed at lest than £3.S00 to male the necr'saryqaoram 
In a claim by tmalter itockholderl claiming ilmllar 
right*. 


. • t « 

lUtUWJf 98-hbTXK 486-1621^X409 
—— admi trnksut rffusstH ssamker »f 
~ — * f" , *■§• • a - » ' ‘i/itf far stalutfrf feaa/tui— 

• I • • fraeridiati —Ducretim tf 

' ' • daction of apilal of (he 

• • feared lo hold the rcrjoislie 

' “Cmtamc* A t S lS4— rrenr/ce I nomtei of q»ali6eaiico »hare* tot contlneed lo act a* 
»f Trsfrrij, er/4/i /ijtr/r/i/r r# new ceOT/stoy— // I directon rroetedifig* were commenced igalnit the 


r/*»e*y dtrecter— Exercise et f^nr—LsehtilT rf 
^ny fsr iteatkef smf,tsd isrm 

The S F Company agreed by creiitact of 2l«i 
tVeember 19J3, to employ the plaintiff a* manaidng 
rtlrector (for vhich k* had to be d rretor *l*o) foe ten 
Jean and the company conU net remore him ander the 
articles of aiV3c{«li‘-«t of the cornpanjr In April I9J\ 
the Company altered It* articles vMch give poser rn F 
F. Ltd vvho had acqaired Cnanclal control of S F Ce> ) 
to remove any d reclM of F Company an 1 al»<> pro 
'I 'ed that ll e arpe4ntBie«t as maoiging director ih^U 
determW H he cri»e.l from any caa* lo i« a r! isttot 
Ol 35ih March, ldJ7 t. F UL e»erd**«l the pr>s»T 10 
remrjre pialntiri from Irlng a direct e of S F aod ifia 
/acr# hi* minj^ng directonh p rra**-5 |n a rUlm I"* 
damages I'S btrarh cd cr»tra't. 


direcleei ef ikart ke/drrs ef ttktr ctmfsniss traJmf 
»s/> rIeVe/esyaar smftny—K frrttmJrJ frem actiaf 
as dtrrtterseftirdehndanlcrmkany 

The plalntn a » tek h Jrei In i*e company cUIsicd 
a declaration that directoft tf ihedefcr^irl coc-ptay 
vho are director* ard tra* ms of ol' er lacrsynratrd 
> Ifil • -<4 compands Ira'rg d rre-'y aad Ind rertfy 
•ith the d ftnd*rt termnsny are pftrliied /;o-n acilag 
a* d rettnrsof ttedrfrrdart company am] their 
ha* tvCTieis vaan* T>* d red ** *»r» net —ar'e dc'ca 
darts to the act r«< 

/yefy (I) t*ed«Ur*lVn cannrA |e ma'e in ihe 
**<*es»reofthed rect rfs and vitWl gtrlrg ILrei an'.. 
* 7 g»i» 1 anf*y of te^nj t»»rt! Inthrirc-en Orlmea, (7) 
'Xhat Ike Art cwtrmjr* rs US t5 iilhatltli 
j»TW» *h»ar* ermcerneJ in n* r»ft« vtik 
- .r-.» r k -Ul a 
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j COKTBAOT. 

I nn^r S. 91^ (19) of the British North America Act 


COMPANIES ACT (1929). S 135 

iQ a company which enters loto a contract with the 

defendant company such shareholder may neverthe'*~~ 


provisions of Municipal Corporations Act applied 
WiLso*j V LONDON Midland and Scoitism 
RAILWAY (1910)1011 169° 

affirmea b? C A in (1910) 1 Oh 393 
COMPANIES ACT (1929) 8 135— ynywry tHt» 

titmpamti affatrt by intptetar cpptiHUd by Board ef 
Tradt^Examination of ntaaagtng dirteteo^Presence 
of ihorthaitd vjrtUr—If ntetstary—Rtfutal to aiumr 
futshon $rt kn protetteo— Contempt of Court 

A managing director, summoned by the inspector I 
appointed by the Board of Trade to investigate the ' 
aHairi of the company under Companies Act (1929), 
S 135 refosed to answer questions so long as any person 
(here a shorthand writer) other than the Inspector was 
in the room 

if It IS a fact, that a shorthand writer to take 
down the proceedings as a record for the inspector’s e*e 
in preparing his report is necessary then there is no 
qaestiOB but that the inspector is enuded to have the 
shorthand writer present The managing dirmor is in 
eSect guilty of contempt of Court Heart of Oak 
f • f' eo"* 



OONTEACT— /f/Ton^rtnrn/ for tktpment of oranger 
to plainttff a broker at London, reduced tovirtUng—ff 
errm at to merekantable fualily token tke oranget 
arrtied in London can be implied in tke eentraet, to gin 
bunnen efficacy, 

''he plaintiffs bad acted as brokers for the defendants 
' on me terms that the defendants would ship and after 
shipment would draw upon the plaintiffs for a certain 
scm as guaranteed advance per case of the oranges 
shipped The goods would then be sold after their 
atnval in London and the advance adjusted Before 
the season for shipment of oranges a letter confirming 
an oral arrangement was written by the defendants to 
the plaintiffs and It was agreed to snpply daring the 
seaSMi 1936 37, 4OOC0 cases of Opkir oranges on 
certain terms When some of the consignments were 
found to be in an unsaleable condition, and plaintiffs 
were not able to recover the guaranteed advance Plain 
tiffs ctarmed that a term that the goods should be m a 
saleable condition 10 London must be implied Into the 
I contract aod claimed as damages for the deficiency m 


mp— Practice— dffidattl evidence f ‘ 

Uon and belief— Probative value 

Where a company is in voluntary 
ment creditor U entitled ex deiitio • 

for compulsory winding up sod he t • 

dice if windmg up upon volaatary 
Conunue 

Clauson, L / — ‘ Where the oni 
opposing the winding up I would place out little rdiaoce 
upon the affidavit of a liquidator founded oo loforma 


— ■ - C I F contract for purekatt of timber— 
/niurance — /nereaie of premium for covering tear 
ng cargo in 
for mereate 


limber there 
increase io 

lime of 
■vailing 
■ariered 
ing the 
of the 
* eaces 


rate for 
beduled 
OULO 
LAVER 


. . . • . • ' 416- 

, . (OA) 

■ • tJmg 

■ • I ■ • • a P^ 

• I ns Ltd 

• I ■ , ■ la burl* 

. ( < • It to C 

111 . .... not C 

In pith and substance It relates to 'interest’a sobject 1 Bros Ltd. and the principal stock holders in It 



SELECT ENGLISH CASES. 


«57 

OONXBAOT. 
price was mocb abcrre its market ealne. The Connors 
(respondent and his father) and the Me l«ans agreed to 
work for the benefit of the stock holders of the two com 
patiies The respondent and his father coeenanled not 
to nse the name of Conn •• •* — ^ 

business in any country ■ ‘ 

years On the death of ■ ■ ■ 

tnenwd proceedings by 
a declaration whether h •* > 

which be challenged as in restraint of trade and bad for 
uncertainty, 

Htld, (1) The phrase “directly or indirectly enga{;e In 
the sardine business’' is not void for nncerlamty C2)Oo 
the facts the covenant restraining the respondent from 
engaging fn snch buslne's was enforceable and binding 
Tests for ascertaining validity of covenants In restraint 
of trade reviewed CONNORS Bros, LTD. v Connors 
(1940) 4 AllJl.B 17 (P 0 ) 

'' “Barnaul tor I- t r > t _ » 

iramtort etrlain matki > ** • 

for a Wfik—Prepir mu 

The plaintiffs were • 
undertook to transport ■ ' • • 

icraper” from one work ■ * • 

delay of one week * 

plaintiffs claimed dam •• * • 

that the work tor whicl • • • 

would have been finished earlier or that there was any 
loss of profits. 

Iftti, plaintiffs were entitled to recover * 

damages for depreciation Interest mat * • * 
machine and wages (l939) 3 All E R . • 
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{OOHIBAOT 

A principal seeking to recover from hU agent money 
which be banded to him for an Illegal puTpose(to bet 
with street book-makers in defiance of street Betting 
Act and in a conspiracy to make a sham bet on the 
no better case, when 
• * •or equity then the 

■ r payments made by 

• , • sntiact for an illegal 

' ■ ' ■ the Courts order the 

repayment of the money. MARkv Parker Ltd v 
Mason (1910) 4 AILS B 199(0 A.) 

— —Sum fayaUt m a forugn eountry m currtttey of 
tlLil teuntryr— Claim for— It for d/il or for damogn 
for trtack of contrael~Dalt on which raft of exchange 
to be calculated— JuTtcdtciton—Caun of action ariiing 
in ether country— Platniilf and defendant foreignert 
domiciled m England— Juriidiclion 

A sum payable In a foreign country in the currency 


Warranty— Heir dreiier telling hair dye 
and a/ftying it on ehinl—ffair drater ihoreing 
• . thicmenli end irothurn that 

» • ’ t it other dyct— Client develtf- 

• • • to fireienei of acid mtht dyt— 


to experts far superintendence All the<e beads were 
not ‘indirect or consequential ’’ SAINT LINE LTD 

t Richardsons wistcarth &co ltd 
S8 TX.B 716-67L1XB e2-(l940)2EB 99 
——Hire el iich chairt—Ticiit or receipt lor the 
hire with eonditiont on It— ft contract eubrret to the 
eondiliont 



I showed the advertl'emmt and brochures and that she 
I bad not tested It Plaintiff gave the dye a trial and 

1 immediately developed a sharp attack of dermatitis 
owing to the presence of 10 per cent of acid lathe 
tolioo iestead ol 4 per cent. 

JMd, ta transacuons u this, which is really half the 
rendering of service and In a sen'c half the supply of 



liable tor damages ChaPELTON r BaRRS UeIAV 1 aumvr for any Injury ibe ecwiuoer may vevta.a ae a 
" *p,* * V"— " m The dutytitbcfe 

, ■ p tU»g they are 

BSa which b daeger-Wi 

■ ■■ip ■ ■ 11, I • 

Pnmeipat if entitled torecenr money gold to «gr«r— I ataedard of care Is demanded. Itcrea*C9a 
* Ca turpi cauaa non on'mr acdo''—i<y//i«i»/«ry I a-y pe-ww by whom the a-tjeJe U 
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OEIMINAL TEIAL. 

On 2(id Sepiember, 1912, th* accused taarnefl P and 

■ . -r.t.. ige— born on 

18th May, 1915. 
. ;e and the accused 

• ■ • wife during week 

• August, l9M, 9 

( ' , ' : was associating 


fringed by a figurein threedimen*ionssochas(brooch«s l«* On Itth July, 1918, accused married <> and the 
or charms, plaster dolls and mechanical tt ‘ ’ ■*“ -*•*“'* • *“■’ ~ *'• "-Aiv.r 

be immaterial whether the miringing artii * 1 

directly or indirectly from the original ■ ■ ' 

standard isobiet-tive and the te'tts wbelh “ • * 

original w ork or a substantial part there if 

produced If it has been it is no answer • 


copyEioirr. 

consumer who is ultimately injured by reason of some 


lAFFlRMED By C A IN 1 (194Cl) I Cil. hui>- 
(1940) 3 AU E E 484 (C A ) 
— — “'iWa/ir— niku—Conunt or htonet 
fer^If tnelniti rifAl foirgaJeatt. 

MmnhUt • Wa h',,* n,./« f/vrlha Mr 


that be was not the father of Soma. The Judge held 
JlmstUv. RusttU. made the question inadois’ib'e 
Then sensed in giving evidence for hini*elf sought to 
prove that at the time of the offence charged be knew he 



Where a claim is admitted in the defence and a 
counlerclaiin set op which succeeds the plaintiff is not 
enlirted after that admission to any costs relating to ibe ' 
claim e»ce **' t ~ • . 

to proceed . • 

the footing • 

btigaied. * •' ‘ • 

II. ft n Trading agencies, ltd 

rmojlAllEE 587(OA) 

— Ittn — Ckaret ' ' ‘ 

eurred itt rtCBVtry of proPtrty. 

Where solicitors had acted on • • 

trators of the estate (defendant' ■ 

administration of the estate of an 
course of the action some property * • 

«eds were brought into Court, the ■ ■ • ■ 

chatging order for all the costs of ■ • 

Held, the charging order • 


' theft wietAtr es‘ential for eonvtetiOH 
' The circamstances in which an accused receives goods 
I may of tbemstfves prove that the goods wete stcAen and 


CBIUINAL liAW — Cenfeisien by prttoner alltgtd to 
have been obtained fy improper tneani~ll'Aen prisoner 
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CBIMIKAL TEtAl^ ' ^ 

K^IVOBOB. 

bind in equity The llouvd 

//eld, nothing has arisen ex improino 

Justify the catling of frwh evidence Fror 

■ 1 
■ ■ 1 

' ■ 

> islon of the Codtt of Appeal 


the start The conviction must be quashed K v Day 
270AppIl lGa = 104JJ 181= 
(1910) lAUC^ 403<COA) 
- — —Eiidtnct gtvtn by ene prtsmur hitly to tutui 
poll other frtiantri—If ttpareU trialt tioulet be 
orJerei 

The mere fact that some of the accused in their state 
ments or evidence in the course of eecusinit theiAselves 
made observations which might have the eflect of 
throwing bUme upon others who were In the dock is no 
sufficient reason why the trials should be separated 
Thi« was not evidence tendered by the i «» Af 

evidence on which the jury was callc« 
and there was no necessiiy to warn the 
evidence was of accomplices needmg 
R t Barnes (1910) 2 All EE 220 (OOA)» 
66Ti:.S 379~27aAppE IM 
—•'—UHiwrii evidouet of till I vitneii permilleil^Jf 
■viliaU$ tht etmtenoH 

It It not a rule of law that If in a case where un* 
«wom evidence of a child has been adduced and the 


DETAMATION—i’r.r TORT— Libel and slander 
( 1910) 1 AUEJl 1 (OA) 
DIVORCE— Z>«r« nisi— /’rf»/»a«rrV aiuUery before 
petition not disetesei — Inten 'iili ir—D'ierelion of 
Court — Public poliey 

A husband obtained a deciee «>j| on the ground of 
de«eition without disclosing bis own adulterous a‘«ocia 
tion with another woman of whom he had children On 
. the King's proctor intervening 

1 //rff, though the petitioner’* cnndotl in dtiibeialtly 
! dei^ving ihe Court was most reprehensible, and public 
* ’ '•*— ' should be discour 

• >e rescinded and the 

he circumNances of 
■ ^ t of the assooation 
I with the woman turning into a happy married home 
I shoold not be frustrated and m this case th* public pot cy 


I 


<motguiiy tu Moiiet 10 iteaiur^ulteei 

The vendors of certain goods placed a rubber eiamp in 
their invoices af follows To facilitate our accountancy 
and banking arrangements It has been agreed Ibat this 
invoice be Iransferred to and payment fn London funds 
shout 1 b< made to fame* Tafcott Ijd, London Errors 
in this invoice must be notified to James Talcott Lid , 
imnieJutcly*' The vendee paid the amount of the 
invdces to the vendors Talcott. Ltd . intervened and 
made a claim that (he debt represented by those invoices 
had been assigned to them and that the vendees bad 
tieeii given notice thereof 

JfelJ {GoJJorJ L.J dissenting).— The vendee was 
not liable to pay the amount again to the assignee, as 
the language of the notice was not lufiiaenlly plain that 
the debt had been assigned to the third party TaL> 
COTT LTD r LEWIS A CO LTD 

(1910)3 AUE3.&92 
■DEED— Jcrr/roiwr txe ui i by o*e pony— Failure ot 
eft r pirfy to execute or gt'o rtlmtt ier d - - E .fe~’— 
Settlement— If re’vco'Je 

^Vhere there IS ati aVoIate and cncnnditianst w*nie- 
ment It takes effect at once by the aN of the *e*tlo*** 
eaecutlng it This Is co-nplete when he deliver* I* aa 
hi* deed Consideration is not necenary and tSe aefilor 
cannot revoke it In the present case the Coerteif 
appeal held that the •ftllor evented the test]— leitow 
the faith that the settlor** wife woall er«coie it andglv«| 
a release for which he sti^nlited and wnoe she bad aoe hi I 
f*T executed the d-evd and evejtuaty returv^d It wv.' 


matrimonial offence of desertion MaNSEV p ManseY 
1910 WJf 158-66XJ..E 676- 
(J910)P lS9-C1910)2AaBE.123(PDA) 
——Deirrlifft—Cltiuie luiiriej by in^tirtenet 
, by lie fieri tu maintenjiicl ordtr by Moflilrtte againil 
' tuibond tio' vnfe n Y tounj ti toiohl trifj iuliond — 
r— » , 

• . . by a 

. • . ' ■ ■ . ■ ' e the 

vr’. ■ - !«• » ond to 

cohabit with her husband the defendant" wav rot s ore<l 
out and the order served on the husband Nuteeq en’ly 
In the Wife t petitloo fur d tore* alteging de-eitloo 
field the order soesi ting a* all materul iirv't. the 
prtnionerfthe wif*) cianot satisfy tb» reqairemen s of 
the statute as to Ihe fwirid of desenlcn when the ordei 


" —Demitom—DetertrJ ip.«ari* mrn'oe b-oftlll of 
emnaoem^mrnt of deieetitm ooj during fort of tie tireo 
fort fnto to fettuem —Ffc't on fie fenoJ of deurtim 

In Auguit 193l the wife ubo sa'ltrwlfKm weetat 
Infirm y ha} to go to a ho*,» jI wb— -e* the »a* tr*"^ 
lerved ia 1 ebrsary 193 J ta a mec’al hosp tl where t'rf 
remained tiH September l9V( IVho she ta— ' oat I 
the world igaia. af»w 1 Ja'r 55 IV*? th» bevlwrd 
WV't oTa>l never saw bis Wi'e or e^fe^ ier a*»**ri 
caccua] hcr“« The w fe fVd a p^ > •— as S— rvr»‘ 
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DIVOSCE. 

23,J93S, for dirorce on the ground of desertion for 
three years i 

Htld, the fact that the wife was m the nientaj hos J 
pital dating part of the three years period does not 
prevent her from alleging that her husband deserted 


— Dceriien — HutUtnd and vnfe ltvt»e upa 
rate in Paris of tame house {vnthout phyaeat separation 
between theporti}~ Refusal by husband of fuegtHtan for 


ELECTION. 

Court IS concerned only with the qaeslion nhetber since- 
her marriage the petitioner has been gujty of any 
conduct which ought to estop her from having the 
remedy she seeks NASH v NASH. 

1940 F.60>> 1940 Wir.21=S6TL.E 274a 
(1910)1AUE.B 206 (PJ) A.) 

■ • fseovery— Respondent in her erosr 

. husband’s association teith named 
* to her adultery— Kespondenl dts 
etotine some documents and asking for further affidajtt 
of documents from the husband — If discovery to be 
ordered 


desertion and is not one in which the wife is precluded I rat documents bearing on ihe alleged association and 
«- i. 4L V tsere I applied for a further and better affidavit from her hus- 

he face of it an 

I • • 3 that It should 

■ i he question of 

• jvery should be 

• ' • • • (1940) P. 90= 

^^Detertion^Presentoiton and service upon desert , 1940 WN S6 = lb2LT lbli=lU9LJ (P)S7« 

metPouseof feUtton for dissolution of marmase— Effect \ (1939)4AIIEE 629(OA) 

on period of desertion 1 — Wife's legal cruelty— fVhat constitutes 

’ « • • '•?•«. -l ir r> VSB nS rwrnjtinat nauninr 


necessary period must - — <■ — «<• 

the particular ca<e * ‘ * 

COHBNt' COBEH • A f * 


' Period of SIS • 

decree abso/ute—ddui • • « « 

EJfeet I 

The 81* months inte « « ^ i 

the deaee absolute u i 
of morahry for (he pet 
pose a test of that kin 
King's Proctor to mak 
the petitioner's case 
tioner subsequent to 
stood in Ihe way of t 

REEVES p Ree\ es 1940 P. 28 =1939 W N 401= 
66TJ,E 118-162I,T 142=109 (P)35= 

(1839) 4 All E B S78 (F DA ) 
PetHton (or decree of nullity on Ihe ground of 
husband"! impotence— Defence of lack of sineerily-~ 
limtU 

In a petition by a wife for declaration of nullity oa the 
ground of the tmpotency of her husband the husband 
contended that the petitioner was guilty of want of 
sincerity in presenting Ihe petition. 

//r/i/, that the ' sincerity" with which (be Court is 
concerned has reference only to (he sincerity of (he pfea i 
and has nothing whatever to do with either (a) the I 
general character of the petitioner as a sincere or in 


arious 

garettu 

spec* 

UM.ii>seu uiaicvuicuu. iiukt, lo bear 
Ity On the evidence, 
legal cruelly entitling the husband to 
<• HORTOrtP HORIOK 

1940 W.N 258= 
fZWOlP 287=(1940)3AI1 EA 380(PDA) 


UHd, the defendant had used the land naturally and 
isnotliable for the destruction of the natural lateral 
soppOTtoftheplamtlfi’s land by operation of natural 
forces The plaintiff had no cause of action ROUSE 
e GRAVEL WORKS. LTD , (1940) 1 K B 4B9= 

66TLB 225=162LT.230 = 
(1940)1 AllBB 26 (OA) 
B^EOTION— 0<jCTP»r«rrprr«( of action based on eon- 
iraet—dtiion not proccedinglo sudgmentSubseguent 
action on tame facts based on tort against third party— 
/(b a rre d 

In November. 1934, certain debtors sent to the plain 
tiff company an order cheque for jfl,900 h, the 
Ike nta ni fr company uilhout aathority. 

Ihe plaintiff company in 
. . MFC paid the cheque to 

■ ■ s who collected the money. 
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fATAL ACCIDENTS ACT 


Itwas atimplecsue of convenioo byAandMFG and. 
if the natter ttood there not only MFC bat also the 
defendants woald be liable in conversion for the amount 
oftbecbeqae On May 13 1935 plalntifls issued a] 
writ against M F G for the ;fl,900 as money lent or as 
money bad and received to the plaintiS'a use. MFC 
went into liquidation and a proof by the plaintIR for the I 
amoant was not admitted as the funds available were 


by the decree or order of a Court, the bnsband need 
prove no more than the date of the decree or order and 
thedateof birth of the child If it must have been 
conceived after the date of the decree or order, there is 
a/www/t/ejKni that it is a I^tard The svifemay 
rebat that presumption jf sbe can, bat sbe rna<t do It by 
evidence other than her onn, {t) where the parties have 
volantarily separated, whether by deed, writing tinder 

• d from con 
non access, 

• • )pen to him 

‘ lion is that 

ids evidence 
bat Cannot 

• ■ legitimacy. 
/ In (1939> 
to House of 


dyne hfort trial ef action for dam.igti~Efft(t t 
a iieiintent ef damage: 

The Courts In doing justice on questions • * — 
ges are entitled to inform their minds by ih * 

' ' ■ 1. 

■ . light 


before trial the Court cannot shut Its eyes to the fact | 
that one dependant bad or • 


HIOnWATS-^//// ff . 

Digret ef tart riquirtd— * • 

on eenmenlawdutgSar 
f!ainlilft>n a ntghl“‘Ijaliiity tor eomagei 


f Mtfd, the payment was one arising from the assetsee^ 


IS found that the hosband left his wife abool I ’ 1, 


\ogust6,1935 Parties orally agreed to live *P*rt. Ltsvaan 

.k> hniKariH tnakm. • MTm.nl lo tvU Tie I - 


• the dedsction daimed 

(i9(o)2KD leo- 


wife gate birth to a cbiM 00 May % 1937, The ijees ^ 1910 WJf 211 

iicei arose whether the hosband coaU give crldeBee ttf 

non access. Bonm tkortt laa/J mt of a tnmmltlti nadutH 

/////.(J) The rule In KaauH <1 /■•rsr// that ctideace tmtrd *rrtfanT--l'otat of iltrtt loXeinilnd 

*, ■* •r • S»- — I ^ , -k n ^ m ••’a'-'* •mromf §t UortidJrr. 

t * ■>■■■■, iws shares are tvsard o«l 

III m % s ■ a * iwl I cf a cx>sr 

,, ■ ••III te Indsdcd I 

I* BN N > ■ 1 , e cf the s*-are 

■ lit aor Taxtsc 

. f . a f . r t f»IO) 

a • ■ I 
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INCOaiE-TAX 
' ' * Buuhiss sold as gotug cenct>'n~—Purtkaser txt- 
cutmg ordtrs booked by seller — Profits of-^htabiltty to 
assessment. 

A busmens nassoM to a Limited Company aod it was 
provided tfaat the company shoaid execute the orders i 
unexecuted by the vendor, as his agent and pay the i 
vendor 75 pet cent of the gross profits or commissions. I 
The money so received by the vendor was not capita) | 
but income and liable to as'^essmetit SOUtMERN v 

Watson (1940)3A11 BR.439(ca.>., 

— " -Ccmfa/sy bavstsg eevtirolisug sseterest eft nbsi' | 
diary eompany— Losses of subsidiary eompany — Pnnn- 
pal eompany toriliisg off suih losses by reduemg the 
eharges due to tkem from subsidiary for work dout~If 
enlitlfd tn dfiiiietio"! ' 


««n{>any oy reducing the amounts «fii<.n nau uecn 
charged by them against the subsidiaries for work done 
on trading account and deduction was claimed for ui< 
come tax purposes 


I INCOME TAX. 

I R. 454 (C.A ). affir. UNITED STEEL Companies, 
LTD V CULLINOTON. (1940) AO 812« 

66 TEE 650«=109LJ (■KB)342» 
(1940) 2 All E.E. 170 (Hi ) 

^Ftname Ait 1926, S. 32 Merger of manu 

faiturtng parent and subsidiary eampinieS~Liabilily 
of parent company to tax as successor to business of 
subsidiary company . 

On the liquidation of six wholly owned subsidiary 
companies the busmens was transferred to the parent 
company and the parent company instead of nianufac- 
tnring and sappljing steel bars to the subsidiary com- 
panies to be made into tin plates began to matie the 
tin plates themselves. 


B6TLE 248=I09’lJ (KB ) 2S0'=162LT. S0-> 
“-— — Insurance protidtng for annual payments vt 
constdiralion of a Single premium— Annual payments 


pony’s trade or business and there can be no deductions. | of tne «pital invesieu. ^ 
Oi>«AW9 PRESS, LTD t> Cook. 

(1840) S AU E Jl. 16 (Hi ) - 66 T L B 


■ - •Cempauy-“SkaretiitueJ to employees at 
remuneration for lerviees^-Premium whnh the shares 
mould have brought to the eompany sf issued toPubhe— 

If deductible agatml profits 
A company by special resolutions increased its share 
capita] by the creation of ceitam redeemable preference 
shares and 400,000 neiv ordinary shares of Sr each and 
10 000 of such shares were reserved for Issue to ibe 
employees of the company. 6,000 of *’■ »• . — » 

allotted to the employees at par as 
services rendered. If issued to the 
would have obtained a premium of 
share In a claim to deduct such pren , 

, » , » f them for £37,500 

, • certain others to the 

. ■ On 20ih January, 

. ‘ ■ 1 to £200000 On 


— — Mtujng elaimtin Afrita aepuired byEnglisk 
eompany for development and esle—Sale of underlahiug 
in England at profit— Capital appreeialioii—Ciatitity 
to oesessmeit tn Africa as receipt toilhin that terri- 
tory 

The appellant company was incorporated on 30ih 


Mrfhas's and sales 


Panie* rt|)ef 
pany, 

l/e/J, ihe 


is now chimed by the amalgamated com 


company cinno* clilm the sight to 

d«daci>>m« In respect of ihe lisses and wear and tear of 
‘•'•tadcompanl-i (1939) 1 K.R 644. (1939) J All T. 


thepamcular recapt). The receipt is iiawe 

ment In Rhodesia. RHODESM hfETALS v. '^Xis 

COMMISSIONER (1940) A O. 

(1940) SAILS 11.423 tr0)=1910W.N ««“ 
66 T 
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-INCOME TAX. ] INSCEAKCE 

mrmhri lnitmmtrtH f.itejr ct thru p<rioni tit rttfiet of 

t» fij fTtmtumi) wiitf taymentl tn tki *f' **‘t**Un by enr—ChtgHt tn fjfHunt in 

ruimtir^AmmHti rteftrf4 by •frmhfr—lj4Milt t* t'Ut I «-»•»/#/ »ll tkrtc mdantd by lAtm to elainanl—Subit 
Sam* payaUe bf a maiaa] *od«tjr la \\t tUiPi (er rttrtry af amaiint en the greund that 

under ibeir Indin Sail contract* »bh the matsal toclcty | tUimanl tmi net enliilid la indimmly at preperty intu 
•are to b* cottuderm) On the tame bail* u nt f'f ta by aiiured 1 len^nf—Payeei 

-contract* viih a proriletar^ company l( thty (hetne if /lab/e 

annaal payment or pajmenti of annaiim the ndpieni* I A« ln*ot>nce pjlicj indemnified three persons for 
aretazable In re«pea of tbc«*e annoai paytnenlsor I thejr tei-xwive riph** anti interest \lter a fire there 
annaitie* The pajm ■ ■ * ’*^* ‘ « “* 1 ' *"» 

OR cantinaance of paj a 

does not pterenl thea ■ ■ ■ • 

rORSYTl! P THOJir 

■ —Partnershipia ■■ 1 n 

fuilmemt t/ eiteitwiem, ■ . « • i> 

^\here afresh partnership 1* ccnsUtutesi by the (entJorsetl ihe cheque to the real claimant were not the 
taking of a new partner, I tedpienU of the amount and were not liable for repay 


MISSIOVBRS £-r peere GiBOS. 

(1310) S AUX B CIS (OA ) 

•Payneiil far aAlainmg litenet far mantpa'y af 
ttlltHghtr and vnne-^Jf dtduchhle frawt prajin far 
aiuiiment 

A licence «ai granted to the auersee • 

for sale of beer and wine and the amor •• 

-settled ai the nonepo'y talce was i7S p 
anneal fnstalmenta 

Held this sum tt a capital . 

-that It Is payable In ina'alments do< * • 

instalments from being capital (or * 
the tarn cannot be allowed as a dedaction against tbe 
assessment In each year KNEESHAWp ABegTOLLt 
(1910)2KB 29S«(1910)3AUXIl fiOOCEXD)- 
-1910 WK 2S8 

ANSOBANCE— Pful/e intumtee elaute—Litiee in 
tunnr premluf^Lefiari aha tiiiuring far rdiemg loan 
— // ‘double inturante” 

A clause in a Lloyds policy of fire insurance provided 


' futuraneeaf gaadtvhile 'in tlare"— Furniture 
patted ta II fl parii plated m yard at depaiilfr} — / f 'in 
tlare". 

The plainiifTs fumitBre which was being forwarded 


I //e/y. the goceds were instore tnd the iasBreri were 

I liable \iuusoK V Switzerland cenzral In 

I sobance Co , Ltd 

eOTLB 701-(1910) S All SB 221 (KBC) 
— - Marine inmranet agiinil hu af fmghf-^l^i «f 
freight due ta impainiility tf repair ta eamplefe the 
tayagr. and eonitruchve total lattaf frtlght arising 
therefram—^Uahlityaf underiontert 

* ance provided In 

• ctive and/or com 

• and/or construe 

• . . erefrom Is not re 

• nth tbe cargo the 

• > severely damaged 

that she had to be beached It was alleged that it was 


ance company contended that it was a case of double 
-insurance under tbe clause ' 

Held a* tbe insurance taken out by tbe lessors was 
not with any intention of giving a present interest m it 
to the lessees no double insurance has been created I 
PORTAVON Cinema Co ltd t Price I 

45 com. Cas 93 - 161 I>.T 417- 
€5LLI>.Bep 161-(1939) 4AUEIt 60l(EBD) I 
— — tademKtty againit "all latt r" * ' ' 

due ta enbesslement by empiayet 
Where the policy is not a fidelity 
•ndemniiy policy against certa n caref 
bilittes, on a true construction of It 
caused by emb*ii!ement by an emj * 

brought within tbe policy GODDAR 
Frew lOS 

161I.T 406-45ComCa8.78>’6SL!LBer 83- 
(1939) 4 AIIXX 358 (C A ) I 


after repair and so It was abandoned In a claim on 
tbe insurance policy for loss of freight again't the 
underwriters on a preliminary issue of law, 

HHd if the ship was abandoned because although 
the ship could be repaired the cost of pennanert repairs 
would base exceeded Its repaired value the loss of 
freight did not arise from constructive total loss But 
tf It was not a matter of expense and if tbe ship could 
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nrSTTSAHOE I 

of aisurtd'i kousfh^d 'Suttr of insured— if sneenier I 
of household 

A policy of motor insurance provided that the under 
writers shafl pay ali sums nhich the insured shall become 
legally liable to pay by way of compen«aHon for death 
or bodily injury to any person but excluded liability In 
respect of death or inlurj to any member of the assured’s 
household carried in the car In respect of a claim by 
a Sister of the assured who « as himrelf a member of his 
father's household 


Lakdlobo aits tcnakt. 

rtskt of fotseyhelder with » etmtiar tndemmtr to 
authorised driver — Claim of policyholder ayainit his 
driter—Xigite of driver to indemnity under policy— 
Arbitration clause — If binding on driver 

An insurance Company (by the policy m a section 
With marginal heading “Third party liability”) under- 
took to indemnify the policy holder in re«pect of any 
claim by any person including passengers in the car 
against all risks through or m respect of bis car The- 
indenmity was to extend to any person driving the car 


governance of the pater /um/iur, or somebody r » /mu I surance 
parentis * '• ■> 

On appeal ^r/^{re?er«ing 1939'^ ' ' 

Z/, dissenting) The phiaa > 


(1910)2A11XB 616 {C,A) = 1940 W.N 235» 
66 T.LS 839 

•— Marine tnsuranee— Clause exempting liability \ 
for claim iased on frustration of voyage iy arrerti res' I 
trainti or detainment ef Kings, princes or people— \ 
Gtrtnan government ordering all German private shipt\ 
to return or take rtfugs in neutral ports or scuttle— 
SeHllltHg—Ltaithty of nturers for lets of goods tn the | 


las Injured by 
nof a "Tbied 
. I 1 K P 643“ 

* iv Ceueral 

Accident CORPORATION (1940)2KB 226= 
(1940) S All E B 190(OA)“1940WN 236= 
SaTIfcR 8S9 


lANDLOED AKD TEMANr— Ciwmaw/ by land 
lord to keep external part of the demised premises in 
good and tenentaile repair and condition— Extent of 
liability to repair—' Externa! part” meaning 
A covenant in a lease provided that the landlord 


assured and the assurers A part of various lots of 
rice baps shipped was damaged It was found there 
was no inherent vice in the goods which was fonnd 
damaged owing to excessive beat Owing to bad weather 
the cowl ventilators In the ship bad to be closed as other 
wise water would get to (he cargo In bad weather Jn « 
claim as for the damage caused by the perial Insured 


s ■ r ; A 



, t or had not disbursed 

of the writ, he is not 
1 amount of charges 
to pay and failed) as 
covenant (Case law 

D)-38 LOn 76= 
bbT 161 = 162 LT 65 
1 * Covenant net to uie ad/oining premhet for husi 
Hess of salt of tobacco tigars and eigarettes— Eremites 
let for use at tea shop vihere cigarettes were eupphed to 
I tnstomers on the premises— If breach ef covenant 
' 77>ere was a covenant not to use adjoining premises 
for * business of sale of tobacco, dgars and cigarettes 
T “ •“ ’ * — premises to an A B C 

. . . 1 «.,th cigarettes at the 

. ■ • ■ . nages for breach of 



. • of the tea shop lh»t 
emlses Ihebosiness ®* 
■ttes and the scuon 
V BILL 



SELtCr ENGUSH CASES. 


I 37 J 

L&K7LO&0 AffD TCKASrT 

TtvST Ltd (ISIO'lCh 3I5» 

«»40) 1 AILC H. CTO (Ca D )»19»0 W3J.M- 
MTJiB (Cb »JS2 

■” -^trrutahi t* 

i^trr « Itt/t rnmft^tU ^T *4/ 

The rerpooden! »l>o h*ld w k«*« tow »•»•* l»nd 
fretB tb« ir*f o^iSf Mb rt ft * •»— - 


i«74 


LIOiafSE rOR BAIB or UQOORS 

fx^f U*". Cettftln drjlnaje ratei (pa yable Ihe 


piW by Ibe 
he landlord 
iferred by land Drainage 


Itnant «bo aoaght 
ftfider the atatatory right t 
AaiW>(c.«).S Tb(0 , 

UttJ, the Iwant had depilred himrell el the itatutoiy 


mere 

vions 

from 

Imto 

inde- 


tnade Oa the tennlnauofi c( the itnincy Ibe gaotloo 
arcee as to «hetbet tVe «hed erta a tmanl'i £tiar« ft 
nnrle on I * i*> >he 'rm'vwe doorinf and ao the land 


D)- 
8SiiO.E C 


I ef a fiittn hutlJinf^uh 


rVLBlift bKKth Up 

( 18 . • . • 

" ' —Teaewr fmttinf if I • •• 

ttmniibltkr 

^^here petrol pumjn were affieed by the tenant bf 
foor tnlu »blcb vere embedded In cenaeie and Ihe 
pnnps vere (arlber Joined sp lo the lanltt by a Mndalt 
pipe 

the pampi were 
land but were capable e( 

withoat injury to the land i t 

which placed them on the t i i 


1 UrY rEXHULEUM CO , LTP 




liANT> BROlSrs/ 

Ktt^ttratim undir — < ■ 

rtt*r thttttali »vnt • 

moifUaiHiHgraad tie 

0n tuiiefiunt purtAai 

AT a purchaser of » liethoid corenanted lo repay the I 
owner lor the tune being of the eatate • falrabaieof || 


and burden o a 
purchaser of*, <•>■• 

thueCTect • i ■ • . , . • . 

the (ranrferee ■ s * • « • • 

covenant and lue iuu*ei|u« It puiuuiei p loiisue , 
respect of each covenant CaTor v pfEwrON AMD 
Bates iwsajdAU be 467'OA)- 

1940 1S.B dlS 

1>S ASS'— ^nr/rrunt #y lt$<u le fiay ali rafft, tMft ami 
a*'/wv/r~Drar»*/» rato Imptud «/ ■ 

lt$trt H^Ui It taf—prottu • • 

flaintiS tr lit t/f ih tla/ttln eat/iif < “ 

agatnil Asm—// tslafl /Ulmlslf 

A clause fn a lease was sa foltovs — ' ■ 

pay all rates, taaes and OBtf>^njp due in • * 

peemisce except to the tent charge and ■ 


solely for residential pur. 
ere ander an obligation to 
ol the term ol We lease bat 

I . nd pn bv the new lenants lo as to be a 

. . his flat maleti* 

were liable for 
h« Te*»unad by 
amsges for the 
B DEBSNTUfiS 
DECORATIONS 

• CWIOIJAUIIB 

. fnfrvewr/ycrwwrfrrfaye/few* 

s"fa feaw *• a "J**e tt 
, , ■ tUUs — If htttttnhtUr^ 

■ f*e trne"d tf •»«rM«’u 

convicted for allowiog dis- 
A» Ann tVPer (w whi^h 
Dd by deed Poll >, *be 
... - wnues the le«ots on dis- 
prt».ted ngs to rtcow the 
e declaied vcW 

• lord and tenant U clearly a 
I of the pewcev with whom 
■ vtsl element In the contract 


rsn.n\sKEtn-lW9WJf 4l>0-WTJ^l*d- 
1S-109I.J (K.BJJ77 

I.\nCI.AN»8I.ANDElv JeeTORT 

Wilt tlAt.E Oil* tlQUOSS— "'cVra 

■ > I If fit /tr S 
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MASTER AND SEEVANT. iMOSTOAGE 

» onth of June when dances were •- *■" * — • ■ ‘ 2 K.B. 187j 

niises The Jostices held that th ■ to perform 

was a complete bar to grant of such , sosperidhts 

AV/tf, the word ‘ occasional” do i cannot be- 

complete bar to the grant of applications made regolatlp. i any statement of any principle of the common law It 
CHANpLER f EmeRtoN (1040) 2 S B 261« js a pure (Question of fact in every case Jf one i‘ to 

(1940)3A11BE 146(KBD) ascertain the implied terms one has to askone'elf* “If 

MASTt-Ti and ftfOVAV*"- « -r ^ . . - - t. ^ i ^ j .L 

fiec/r . , . , . 

fi/fK • . ' • 

loquil I 

An I • ■ ^ , 

ascended a pole carrying a lineuire for placing another ‘ ♦ ' ■ ’ “ 

wire in position Near the top of the pole he was elec 

Irocuted and died immediately In a claim against the ' , 


(At <eurie tf temmon al 

law agafMl emfhytrt 

ai thtrt ucr only ant caute • 

•n pntf Preettdtngi 
A servant inyared hv t 
servant having a 

had two coarses • 

cause of action i 

which the defence (.cummon employment) would be avail 
able to the employers but be could claim 
damages, or (n) to raise that cause of action in 
ings under Employers Liability Act, 1380. 
the defence of common enipjoymeoi 

be denied to the employers bi* — 

could not be recovered atMve a fixec ■ 

Ihe cause of action under Employers 
has been completely satisfied the emy 
on the other ‘et of proceedings under common law and | 



I . mortgagee extrciting power »f Sate and 
fating ever a larger balanee te ereend nterfgagar^ 
See^t fe 'f‘«vtr at memey merpatj under mutate ef 


PJalntiS, a first mortgagee having exercised his power 
j of sale, by mistake pivsenied to the defendant the 


ill and claimed full wages as of right 

that Ihe arrang'ment that when ill he i 
take half pay, whether as ■ 

Bity . ■ ■ . ■ 

the ti ■ 


^ j * —^'Ktdemptian—PrettttoH far redemption in 
as to ' ftilyHalf yearly tnitalmeitti—lf ehg an ejuity ef 


-^Strrande right l.'V^tet during alienee due taltant interest per annum repayable over a period ot 
I forty years by half-yearly instalments, the whole money 
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il27& 


MOTOB BUS 


PEACtlOE 


•eout 

tb* 


tptng backwiris 
'—Ptrtons rtspen 

feur to a man who 


tor to signat that the road war d«ar 
gave the aignal when there wer« two per«i 
behind and the7 were knocked down an 
injured Tbedriterwae acqoitted but 
eonricted of aiding and abetting On ap; 

HtU, the condoctot coatd not be conetcted o( 
abetting what the principal wa« not doing ThorNTON 
V Mitchell (1040) 1 All s B 339 (E.B D ) 


own lack of care and the defendaata are not liable 
I KERRt t' KEIGHLBV electric ENGINEERING CO 

(1940) S AU B B. S99 (0 A.)- 

\VOVl'E&S-~Ji'ill~Tttlater having Powr ef atpcrnt- 


stances in which something \ 


1 erimen—E/ffd 

A society was ircorporated as a company • - 
- - to inder 


« needed tobe done In i PBACTICS — C«iU — Ducrtlifn—Apptal—Parliii net 

* -il*!., . « • Celts of tuck parttts— 

• ent for tonstrsietien — Ordir 

• appsllant—liaiility to pay 

, ere a trustee applies for 

■ ' I • • same, unless there are c* 

^ __ large Interests at 

• ■ r cannot ask for 

■ . . ■ ' the estate. The 

1 iiii»uijj .vi.iu. L lux . .xe co*ts. hen 

rntmeroia respondents having the same interest are 


soi-icij was irwijjor-.cu as a 

guarantee and Its main object wa 
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I PBINOlPAL and agent. 


'■ test! ^ hxirase ef distrtUan r«*f/rar|> | there \ras no defaolt, 

Uthtrultf vihtth have itatuterf e/ 1 //eld,tiit word "thereafter’* refers to the date o: 


■ Awj Jj u 

•Orr tndont teho had ntd eattped apfearMtee tn 
time appearing at time ef iigning tudgmen! end attempt 
tmg to enter appearance-^ Judgment by de fauit — If tan 
be palled. 

In an action on a raortgaj^ the defendant bad net 
entered a^/iear^ce wjjijjo Ugie bst eecetvad tioiice oi 
application for leave to enter jodgnient in default of 
appearance. On the day fixed he wanted to enter 
appearance. 

d/fld, a judgment onght neyer to go in default of 
appearance when the defendant is before (be Coart and 
whether he has technically appeared or not ts there and 
anxions to pnt himself in a position to defend. Rbd 


prepertf to itovemment— Agent employed to find a Pur 
ekater tf entitled to tommisttott 

The plaintiffs, a firm of house agents had been asked 
in 1933 by the defendants to find a parefaaser of their 
premi'es. The attempt to sell came to nothing. The 
defendant was not willing to sell at less than 12000 
(o Cofonef (introdnced hy pfafti(iff*s another agent) who 
was really investigating directly or indirectly on behalf 
of the war office Later, the war office reqmstioned 
the whole estate under statutory powers and the arbitra 
tors fixed the price for sach purchase between i 7000 
and 8000. In a claim by plaintiffs firm for commis- 
sion, 

Held, (rever'ing the decision of Lewt, /.) 


{ ' 


•I <• % 


i • . . 1 .'(PC) 

Receipt amouat allowed under award by 

Workman^If 'election' barring right of appeal aito 
portion difalleweJ. 

The doctiine of 'election' Is applicable only to cases 
arising under wills and deeds and other instruments inter 
pivot. It cannot apply to judgments or awards. Pay- 
ment by a defendant of what has been found to be doe 


, • • • ingex 

• • . • sing to 

sell, I* 

, • led any 

nferred 

upon them by the defendants. Teulmm v. Mtller, 12 
A-C.y-lfi applied. IIODOKS AND SONS v. HaCK- 
BRJPOE Park Hotel ltd. 

U93914A11ER SJ7 1 0 A)=(l940) 1 K.B 404“ 
1939 WN 389“66TLE 128-J62LT 74“ 
109 1,J fK.B) 190 
. - Contract topay eommittion on eompletum of tale 
of property af eempany— Introduction of will ng pur- 
chaier—Sate of tharei III the eompany to another eom- 
pany inttead of tale of property — Right of agent to 
' ■ 'nmg 

' • idant 


Appellant can appeal against a part of Ibe award I ^ completion of gale a procuration fee of £10 000 to 
Receipt of the amount awarded did riot amount to e|« I plaintiff and A who were subsequently Inslrumental In 
lion '<» bringing about the Introduciion of a prospeciive 

Rire Rxtinguiiher Co , Lid , (1913) 2 KB HI Over. I _ riT — ■> - .i-.. -» .t.-—-, 

LISSENDEN V BOCH, LTD. . . , 


ontke 1 

after"-^ ■ « ■ . ■ 

An on , ■ 

"And • ■ 

pended f • • , • ■ 

1940. and 10/. per month thereafter " The first pay | Ignore ibeir contract of employment of the plaintiff and 
mcni was made on Jst February and the next payment I to prevent hli earning hlf commission. The defendants 
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PUBUO AQIIIORITIBS 


1 SETTLEMENT 

acted arbitratllj and in breach of an {rnplieri promiM efupped per ' Genetlon**, bill of lading dated— ithich we 
and plajntia l» entitled to damages ;^8 000 for the )o>b) : 


Coorcit ( 


of the chance of earning the comnilMion 
LUXOR (LaStbourse) Ltd i 

(.1939)4 AIL EJt 411 )l 
BXTBLIC AUTHORITIES— /n/Kr-R ta pruwe *»»■ 
ffiiuni Jtfnf intkina rfdmJre in ^riren— I 

I / . ^ M t tit ^mtrn 


apprr^rUte In falGlment of the abote contract'’ 
fnh bepiember the sellers sent to the Uiyeri a pron 

tional ineoiee ” of a parcel of No 2 yellow 

corn shipped per S S ’Cenetfon' from Albany to Ifoll 
aeldto Uailey Son A Co, Ifull as per contract dated 
3rd A^ast, 1931," After stating the contract quantity 
rrs 15 444 quarters it, in eSect stated that there were 


. nr* - 


severely and auSeted damage 
Hild, the claim was one in re'pect of art 


act done by 


I each On 6th September, 1936 the buyers insisted on 
aflntration upon the question as to whether or not they 


4nv*r 

The respondent bad permitted * • * . * 

by Lis brother for purposes not < * • * 

an e A mother wboM loa was «. • • 

negligent driving of that van be « . • *• •• 

anything from her deaee against ■ . • • • 

owner of Ibe vehicle for breach • * 

Traffic Act, 1930 la permuting t • • • 

purposes not covered by any insor • 

Htli ibe respondent «as U«. e . 

MCLEOD V BUCHANAN 

(1940) 2 AILE Jt 179 (&L.), 


SALE or GOODS— Hucneiirrr prntitttg funds fer\ 
furihest ef ptgt—Purehwr rtmccinp f/gsafUr stps ^ 


by a farmer who before removing 




There was a contract dated 3rd August, 193S /or 
purchase of IS (XIO quarters 2 per cent more or less of 
com and an additional option to the sellers of thipf^ng 
a fuTthet 3 pet cent tnore or less It provided for 
separate documents for each 1 0(X) quarters and that 
each I 000 quarters was to be considered a separate 
contract On 27ih August 193S, the sellers wnue to 
the buyers ’’About l5,444 quitters corn hive been 
Y. D. 1540—81 


iworu 41IVUI allows Olllt a laiuuo ui u a allu 

• • , ^ t-t,.. ^ tk. fj) 


tender such contract quaoiity and held la favour of the 
I boyers On a tpeaal case Branson,), reversed the 
I finding and held that the sellers were entitled to send the 
second invoice and that the buyers were not entitled to 
' reyect it The Court 0/ Appeal rever*ed the decision 
committee The 
was an indivisible 
« 1 of the first invoice 

by the bare fact of 



■ -oniract by 
r Ssimi & 
JfHL.)- 
VX..B 825, 


funtisn if 
e ptrfermt 

■■dad a con 
ir'f brought 
I xnding at 
for specific 
ance of the 
■r claim for 
' 'ARLfiUtC 


L 4 : ! .’K3 1- 

(mO)2AU££ 270 (OJL). 
SETTLEMENT — Fetfttturt—Pranntn far dtirr- 
mxnaUfn of Ufitnurtst tf snetwu ' itt^ts gafailt U 
Mitr ft*sfC'~i7rtt tf ttjnistntitn—Effitl 
A forfeiture clause in a settlement provided 

the event of the income becomiog vested in of 

to ’^sther person" a life estate was to 
Issue of a notice of wnt cl 
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8 OLIOIIOB 
entitled to tbe life interest 

Httd^ it resulted m a forfeiture Rt BARING'S 
Sbttlument Trusts 

(1940J S All E B. 20 (Oil J> )=1940 W N, 207“ 
66TLE 777 

SOLIOITOB — in leaving conduc' ' 
io managing clerk vho caused to ie filed 
inadequate affidavit of decumenis — if tan be O' 
fay cost! personally 

A solicitor through his managing clerk (to 


TOBT 

of a legae^^Whcther to be stomfed as "conveyance or 
trant/er on tale". 

An instrument of transfer of certain shares appropriat 
ed by the execution of g vitl in satisfaction of a legacy 
left thereby to the transferee is chargeable mth stamp 
duty as a conveyance or transfer on <ale The substance 



of justice by filing wholly inadequate and false affidavits ! 
of documents, I 

Held, (revet ‘ " ‘ 

Appeal in (1938 
diaion to order 
object of the C 
protect the die 
the party who 

escape his liability by dissociating himself from the acts ' 
and defaults of his mismanaging clerk whose acts are to | 
be treated as the acts of tbe principal It is tmmatenal 
that no professional mrsconduct is attributed to the soli 
citor personally MYERS o ELMAN 

1939 WN 413-66 TLB 177- 
109 LJ (KB) 105-162 LT 113- 
(mO)AC 282-(1939)4AIlBB 484 (HL) 
SOLIOITOB'S LIEK FOBOOSIS-£atr/// ofeharge 
infartnerkip euit 

A lolicitor m a partnership action is entitled to ao 
order for taxed costs charges and expenses properly 


BPEOinO PEEPOBMANOB— Cv'/trart by vendor 

of building tiles to eonitruci road/ and sewers on land 
in kts psssession—Speeifie performante—f^kenean be 
granted. 

D fendant who sold some building land to the plain- 


_ , >^1 » » hr^ach of thr mvemnt nw 


laietber animal wild or dosnetUe—If for Judge or jury 
A camel m a Zoo having bit tbe pUintiS while vulting 
. lages The 

mels are the 
• There was 

this parti 


The qnestion 

whether an animal is wild or domestic is for the Judge to 
decide and not for tbe Jury The Judge takes judicial 
notice of tbe ordinary course of natore-'in this parti 
cular ca*e of the ordinary course of nature in regard to 
the position of camels, atnoog other animals The 
evidence was given merely to assist tbe Judge in forming 
his view as to what tbe ordinary coarse of nature in 
this regard, in fact is a matter of which he is supposed 
to have complete knowledge McQUARSR v GODDARD 
(mOJlSS 687 -(1940)1 All EB 471(OA)- 
1910W1T eO-66TLB 409-162IiT 232 


Contract between landlord and tenant— Tenant/’ 
a (/• intton advocating Ike Withholding of rent to redress 
nst landlord — Liability for inducing 
el 

ustifieation knowingly interferes with a 
B and C he commits an actionable 
wrong 1 be plainliffs were the owners of a block of 
flats let upon tenancy agreements which were m standard 
form Each agreement containing inter aha (a) an 
obligation on tbe tenant to pay his rent and (j) certain 
obligations on the landlord including that of lightirg the 
stair case and landings and keeping them properly 
cleaned and swept and of maintaining constant ho 
I water and central heating There were 62 tenants m 
• ■ complained that landlords 

• • ' • ying out their obligation* 

’ ■ into an association Tbe 

■ ctive In forming the asso- 
• • ■ avouring to persuade their 

r agreements by withholding 

• . -nded that they were Justified 
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lOBT. I 

damiscs ocotioncd by a breach o( atatotory daty by tbe 
defendant to MC&rtly fence the mw. It «»* (onnd on I 
the evidence that the platntlS knew that be coohl have! 
avoided at] riaka by naing the proper apparataa and that ' 
he failed to take reasonable care and his omission ao to 
do most have been the effective caase of the acddent. 

///Af, the contri^*"*' ” 
entitles him from r ■ ■ 

e&ect of a breach < ■ • , • 

LEWJS V. DENYE, ■ ■ 

(Affirmed by the 1 ■ ■ . 

299 (OX)] 

— — far tf tiptttaUan af Itfi — Autu 
r^lnl. 

In an appeal agamt the award of £1,200 aa damaeea 
forioisol expectation • 
a road accident, 

ao-i t , » • /, 


TORT. 

Where a third party has been Injared by tbe lack of 
repair of a boaie and tbe landlords had not covenanted 
10 do ^e repaln.bGt bad reserved a right to enter and 
do tbe repaltt if they thought St, that was sofficlent to 
give the damaged third paity a direct right of action 
against the landlord and It did not merely limit him to 


Bittng flatnUff ukilteltemptini to rttcut a eat alia i* 
tJ tf hound— Liahilily 

Dcfendani'a racing bonnda, white taken out by two 


puiDtin lost, one I*”* *•*•1 make any commonlcation aboat the cheque to the 
odsue lust as she lostberi > ' , ' ' ^ 


>.ullMUBiailUll IS wuat 

value o( the board and lysine 
wages and she la entiClec • 

loss. Urrtu V. Wat 

ss.Bse- . 

——Jndueing an tx-f 

lieir tttrtt frocest—Et ■ 

action 

The claim of tbe plaintltts against tbe respondents 
was based on an allegation that they wrongfully and 
mahaoudylndoced and pcocured one of tbe plaindfts* 
ex employees to commit breaches of Ins agreement With | 


— ■ - L iM — innuendo ~WoTii no! dtfamatorf in 
ordinary meaning tut tapatlf of Icing understood in a 
secondary and defamatory tens*— Proof that tome Person 
understood item 1*1 the deftmatory tense — fVteHtr 
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TOET. 

Tbe plaintiffs hair was not curly. PlainiiS^ alleged an 
innueitda that the words meant that abe^wasa dts 
honest woman falsely representing herself la be, and 
passing as thewife of F If. and that she was an on 
married woman who had cohabited with and had child* 
rea by F H. 

the words were capable of the i/tnu/H/eand 
defendants were liable for damages. ffOUGH *. LON* 
DON Express Newspaper 

(I 9 I 0 ; 2 KB. W7=(1940) 3 AU BK 31 (CA.)- 
66 T.Ii E 758 

' — Ltbtl and tlandtr-^Htadhitt m mmtpaftr 
Itlirally true — tV^en capable ef an innuendo *' 


iiAuu, uas uiaigeu as a lesi case wuu luauin^ 
return’' in that a particular entry was wrong PlalntiS's 
auditors and legal advisers bad given the opinion that a 


TOET. 

— ■ / /egltgettce — Darrtaget far letsef ixptttaitan of 
left and for pant and tuffertng— Quantum, 

The {^aintiffs Wife aged 34 and m good health was 
fatally Injured in a motor accident and after being 
I anconscious for 4 days died In a claim for damages by 
j the husband under Fatal Accidents Act. 

I Held, damages for loss of expectation of life should be 
moderate and ought not to exceed i. 1000 in the case 
I of adult*. MiLts V. Stanway Coaches, Ltd. 

! (1940J2KB S3t«a940)2 AlIXS 686(OA.). 

Negligence — Hair dye containing acid which is 

' injuriottS— Liability of distributor to consumer who 


tenant or independent (ont radar ef gredueer. 

In a claim for damaps by a member of (he audience 


lauuM-u lues.,.. V. .iw>, ui..,. » b 

aud no evil consequences had followed 
s no reason to apprehend danger and no 
take reasonable care. FraSER WALLS v, 
(19S9) 4 All E£. 609 (S B D ) - 
J62 L T. 286 - 66 T L R. 206 


Held, having regard to the ambiguous ifttotthej 


There » 


ANDaNOTHLK. a a* a* iao** 

(1940nAllBB 1(0>V)«1940 WJf 9- 
209 L J. (KX ) 273 = 66 Ti B 195 « 
162 X.T 62. 

- I -Pfegltgence— ^Building • ‘ ' t— 

'eentradart and tub eantraetari 

A head contractor does n 
workman of an invitor to an 
premises in the occupation anc 
tractor but only as regards those • 

remains In occupation and control •>iiei(. lue auu-um* 
tractors who made a bole (• hich caused the aeddent lo 
(he ptaint(ff) bad before leaving tbe work covered It 


driver for tbe car and whenever she 
. ■ and he alone was allon* 

was being used to convey 
party. 'The son was drlv 
p • to her hoa<« and while 
irage in the son's hou«e 
another car due to the 
son's negligence. The wife sustained injuries and 
daimed damages against her mother In Ian It was 
contended that tbe wife cannot recover damages against 
bermother-m law, because the accident was caused 


uoes nut deprive ins h 


' mianufadurer af < 
■ irt/ury tamed ly a » 


* ’ 'Nejiijence —Damages intah* DasIACes 


! a iHece of wire or steel In one of the sweets I'looJ 
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TORT. 

poisoning of (otne kind Kt in «hich a^ected hit ^Jnd 
In an aaion for damages againit the manafactartr 
fftld, (bat (bere wai failure tbe part of the mane 
factsrera to ezerase the proper care which they ought to 
hare ezrm«ed and in the ciicomatances there was 
negligence for which defimdantr were liable M'iittttr 
■(.or Dan»ihtit) v Sl/7*tirf (1932) 56J, <\ppl 

BtRhETTr PaKKICR «. CO 

(1040) S All i:.S £75 (E S D ) 
— — •Arf/t/ener— /’’xr aKoehtd to tarnoft Itft 
vnUtcnilid—lafnry to fluntiff atta ktd hf tat\ aaimai 
-Pamirs Iitahhtf for damicfi 

The Jury found that the defendant n ■ 
learmg a pony attached to a carriage 
•plaintiff was Injured by the pony 

I/eld A driver who knowingly leaves ■ 
onattended Is Justly held guilty of n 
facts in the case fully justified the inft 
plaintiffs injuries were directly caused b . 

of the defendant a serwant in leaving an impatient I 
horse unattended for too long a lime Cot « liarUdre I 


WILL 

V C«fSS<AnRM) 6C TLR 513" 

(1810) 2 AJl BJl. 255 (Oul ) 

—Pmaft tiulftH t^Oripnalitti^ from act of 
trtrtatitr-~-ljaiilttf of an.'ntr or octufur for "cen 
Itaaiag" ar "ajotli"!*’ inch nuliai'ct 

XNhere an owner of property continues or adopts a 
nufiance ctealed by a uopasser on such propertv, a 
neighbour affected ^ it is entitled to bring an action as 
and for conlinnatlon and adoption of such no!<ance 
against tbe owner who does not choose to abate it 

Per \n owner of land "conli'- 


^iocinn forForeiosj mp^ions 

rsoinvu ati ■*. 349 (HL) 

•* -Un hy dtftn 

ti to fhtttliff t 


, Irademarkin 

(2) chemical 

“ • VI.— u. joi leun j. cesi 01 resiOenttai pre I »ubaiao« for use in pharmacy D-'fendants carrying on 
m»M lor business purposes— Noise «« — Llabiiuy Sot business of mantdactaie and tale of medicinal prepara 
(1010) 1 Alls R 131 (K.B D ) I n^ns issued pamphlets show'ng the ezhoibslant cost of 
and Irttpaoi—Damagt < '' ar-r . I ^ — .j - . • *i « , 

uH t hiMdtnt by action of tht root! of • • 

dant'i grtiuiJ-^fltmodf af plaintif • 

XVhere by the action of the roots , . • • * • • ■ 

plaaeed in tbe defeodant's ground there wssdraintngol I registered trademark BlSMsG, LTO v AMBLING 
the day beneath plaintiff a houseaod subsidence of the {CllEstiSlS) LTD (lOlCOSAU E.R 608 (0 


platntifTa building the plaintiff has a right to cut the { 
roots of the offending trees and is also • 
cover damages {f damages has accrued 
suffered by him owing to the actio 
BCTLlRt ST'* ■ T 


1940WN 200«£eTLB721 


tl 


nff •Hiilii the water 
tap In the stieetlHil 
n by tome atranger, 
1 action for damsgfes 


— — *Fassir • * ■ -s 

right— U«c c >. . . 

as title of . • • ■ 

copyright ax . . -jUtniiff ind the w; 

Cof li6f? I RANCis U\y AVD HOWTEK Lip t (supply company was constituted and the contract w- 

Twevtietk ^ , , . ■ 

-OTHFRA ■ . 


Tbe plaintiff claimed that the name ''buuntoit' or 1 tntomtftax. 

* Genuine Staunton*' n«"r "'v^ A f was y»r“ w 



«taD be pasisii*'^ T 

r Wi 71 T 

I'M* C ALTX 
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The rcsidae of an estate was beqaeathed *‘j“ ***•• 
sach charitable institstioo or institntions or o' 
table or btfnevoleat object or objects as the i* 
might in their absolcte discretion select." Tk • 
km claimed that the words ‘or beseToleot" 


only bare done it within the perpetuity period, then as 
regards that person the cooditioo is valid. On the facts 
there was held to be forf^ture KE. MORRISOKS 
Wiu. Trusts, ^ ■ 


to chldren ahit at tutator's death aitd 'n" •' i". I' i-i i, 

1/ any thld shall die in testator's /i/elime learing 

(hsld cr tiildrett htinff at ttsfafors death — Chitaretof -■ Ccnstructson— Bequest “of all atf horses’’ to 

ehi/J dead el timsof mil — flights. m/e— Testator hactttg only horses emted teith mfe or 

Thelestatrix provided that the rtadne of the im<t tenart ta eommen — Extnnsse endence of the fact — If 
moneys was to be held in trn^l for her children **living admssttile. 

at my death . . provided that U any child A beqoeit was as follows —“I give to my wife all 

«r ~ »«-- n .1 « .. . . ’* The testator and bis wife 

• . ' . ■ ‘ . in eqaal shares three race- 

, , . . • • I • • no other hor«e or horses. 

, ' orsesdidrof extend to or 

. • ^ • • ■ • testator has in common 

have taken if such parent had survived me*'. j of » fior** « <» owner. Extrinsic evidence that the 


f/eldt the children 
of the will were er 
KEVNEOV t BtRCR 
191C 


later dissolved. I 

Held, the question whether or not a perwm is of the I 
*'Jewi«h faith” is - ‘ I • r ■ » . 

conscience and is • 
one far too nncei 

The condition is ’ • 

(TWO) J Ch 38 


Csft tf tan be dtselaitneJ after atls initealing eieef'- 


legatee thaU beeoi * 

vtid at efenJmg sun uzoiHii tetpeiuiius l^k*» ««■'* mi. uluII laLcuiwi v„.w, j 

A claose in the wiU provided as follows —“If dtber 1 ”“**"'*" I B've lo 
daring my fifetime or after my death . '•• • ■ “ , ' ■ “ ,, , ’V' *. • ' 

my wiilincladiog any person who . < ■ . • " - ■ ■■» ■ ' ’ 

this prescpt clause shall be or beeom« . * , ' • ’ ‘ . * 

or shall marry a Roman Catholic or i.,-., * "• •' '' 

miseorccoe under any obligatiV ■ ' , .1 e * * , * V* 

Roman Catholic any child of such ■ ■ - V.'*^. ' ■ 1, . , y .e ,e„ ;„e 

' ' « ■ ■ weekly 

' , ■■ • I opon 

' ' ", .1 egifi. 


Roman Catholics, it was Contended on ihetr b&atf that (ItlO)lCh 260 — lUfU VVJ^.au 
the clause of the Willis void because It may operate at a , ~ >>, 

poini cf lime outside the period of time allowed ^ the — —’Ligaeiet aad anunltet — A'attnemi Bigots or 
rule *r«ios* perpetuities. annnilsnt. 
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\%bmtheestaie o( tbe ttftiior i« tnrafficiml to 
is (oil the pennlary Ifsadn and the annaitin which he 
hed beqaeatbed, the artnnItSee have to be valued and the 
Talnee treated as legacies and abated rtoponlonately 
with the pecnnlary legade* and the annaltanti ate entit 
led to be paid the abated value of the annallie* Kt 
iLSos (1910) 4 AUX H 67 (Cb D V 

■Letacy "ffr htiit/il #/ tiftr" — CtmlrtuUtm— 
GtntT%l (iarttaUf tni/Htifn—Sn'f^kt t» tf afphtJ 
cjpres I 

A legacy and a share of the residue was bequeathed I 
* for the benefit of the choir " I 

HtU the c ft U an impersonal g ft (or the advance' 
ment and Improvement of the muilca' •• 
dtcich by means of a choir There i a • * * • 
table Intention and the surplus funds • 

^OSZZ tnrt TUR*JER e ' ' 

1840 WJf 137- 66 TllB 610- . < * I 

'OyUf" t» furtkat! tanitrrtd 1/ wU—tf tan 
ki txtraud if tXftiUcrt afdtntt afttr kn dialA 

Pnwta faett an option to purchase given by will to a 


WOBSMSN 8 OOUFSNSATION 
<Mt or by patting an end to the fond altogether and cl s> 
trifaniing it among themselves the fact that there may be 
aomeditficBliy in comiraing the exact meaning of (be 
tales or the constliotion Is not a matter which can affect 
the ▼slidtiy of the gift itself TAYLORi/ner Mid* 
lahd Oask Exicutor and trustee Co Ltd v 
s«mi (l910)JCb 481-1940WJJ 151- 

&6TiiB see 

WOEKJIEN S COMPENSATION — Acttdtnt u 
taariman uiilt taarding a tram at a friia/t Aalt 
pratiJtd hykn tmfhytr-^Actidtnl tf ent cut efand tit 
lit tcurtt cf tmflcyuienf'’^T tils 

After finishing bis work at the colliery a workman 


ataies aa an employee of the colliery In the press of 
workmen poshing their way he fell off the platform 
and his left arm was caught between two tailaay 


i'raiaU—tVili w,i* lu>c tadiei/t^^ttcnd taJitil I .Ctrtifieaticn cf iiUtcni-Wtrimin rttthtnt 

dufuUd—lAuitUd grant at la tuiU a id dm tcdutl \ temUntaUcH ch skat day ter trt, »us attidml-Fcir-i 


— Trust for vAuHtargaitctxalicni—yahdifj j Iniury tt tngtm finman ij atrgun aimed at 

A testator beqoealed hi) residuary estate ^ ■ 

the Bank staH association fa voluntary •• • c • , • . , 

wboseobject wasto give financial assUia • ’ 

past and present memb'rs of the staff or •• , 

dants The g ft was directed to be I eld open the Injuries In a claim by the fireman against his emplo. 
trusts set out in the const tution and rules of the aaso jpeia fOTTOWpensation 

Ciation It was contended that the gift was not chan //</4/ the workman was reqnlr^ as part of his employ 
Uble and was a gift tone named persons and the ©b- meat to be on this engine and the cawalty arose out of 
jecta of the trust as found In the comtlfutlon and roles the employment because he war a^hat P'ace So g j 
I k. ^ - — — ir-jation FOWgU. p Great 

' . • 66TLX26i- 

'*T S5-S2BWOO 293- 


caplul or the locome to any of the purposes therela set 1 1911 «nd b disobedieoe* to his emptoyer s 
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■WOEKMEN S COMPENSATION WORKMEN’S COMPENSATION ACT (1925;, 


Htld, neither the fact that the act is reckless nor the 
fact that the man knows it to be forbidden is a reason 


Payment of compensation after notice of acttdent 

— IJew far evidence of accident 

5f<rKr>^<*cA'/»r«wi and Goddard L JJ (^Sletter 
L J , dissentine) — In the absence of any evidence from 
employers the fact of their paying compensation under 
the Act, IS some evidence that they admitted that there 
was an accident 

Per Slesser L / — It can amount to no more than an 
admission that on that date having received notice of 
a'xadent, the employers paid to the workman a certain 
snm of moneys possibly equivalent to the sum which he 
would •• " *'**' *" * ***■“•• * 

compi . 


• ■■ •Receipt of compensation by vjariiiiau~Circum 

stances pruludiny eommsn tao) Ttmedses 
On 8th March, 1933 ptaintiR while woiking on a 
certain sbipto load the vessel wav injured by abeam 
which fell on him He received half wages during dis 
ablement lie did not know his right to damages and 
right to compensation under the Act 
fftld, the workman was not receiving the money with 
knowledge that it was compensation under the Act He 
was not precluded from enforcing his common taw reme 
dies (1939) 3 AUER SW reversed UnSwoRtii s' 
ELDSN DEMPSTER LINES flSfO) 1 E B 668«> 

66TLB 319-109 LJ (EB)S05- 
162LT 163-6CL]LBep 1- 
ClMOlAUEft S62(CA) 
Sailor dying of yellm. fever vihile vforktng en 
mesquila infested area-^HaW far aeeident aritsng ostt 
of employment— Tests 

To hold that an accident (^deatk due to yclloia fever 
■aihh seo'^ing m ''’oijnilo infested area) aro'e outof 
the employment a certain degree of casual relation bet 
ween that accident and the employment mu<t exist It i 
IS impossible exactly to define in positive terms the 
degtee of that casual connection, but certain negative 
propositions maybe laid down, / f Che fact that the 
risk IS common to all mankind does not prove chat the 
acddeni does not arise out of the employment Nor 
can It be held that death orin]ary from the forces of 
nature (riT • earthquake and lightning) is not merely 
because the accident is due to the forces of nature an 
accident ari'ing outof employment However it has to 
be shown that the workman was e<pecia|Iy exposed by 
reason of hu> employment to the intidence of such 
force (4 B W C C 295), overruled DOviR NAVIGA 
TioN CO V Craig 1940ao 190“ 

19jOWN 4-fi6TI.E 232-66 IillkSep 181- 
109LJ (SB )168-162X<T 223- 
32 B WOO 300 *(1039) 4 AUBE CSSfHL ) 


S l—‘/n/tiry by aeeident —M oning ~~ Disease 
before date of sncafactiy — Eff^ect 

The pressure on the peroneal nerve (caused by the 
croochiog position in which he had to work) daring a 
sp^ll of work brought about the paralysis of the clai' 
mant’s muscles which IS described as dropped foot In 
a cUim far compensation, 

held, the claimant sustained a definite physiological 
injury in the reasonable performance of bis duties and 
as (he re«ult of the work he was engaged in at the time 
of the Injury The employee is entuled to comptnsa' 
tion ~ ' ‘ 

Tnjur* 

dertd 


1 >S 1, (2 ) — Death of Railviay employee caused 

I sahtle walking along the railway Ime which was 
forbidden— Accident if arising out of and i/i the 
course of employment 

A fireman was employed or piloting duties When a 
driver was not acqualDted with the railroad, he had to 
travel in the engine cab and show it to him A safe 


Held reversing the decision of Ibe Court of Appeal iir 
(1939)2A1I£R 617 that chough the acadent oidnot 
arise out of the employment and occurred while the 
deceased was contravening the regulations as to bis 
proper roote from (he engine lou^e to the statioiii the 
workman was walking along the line for the purpose of 
and in connection with his employers trade or business 
Theaccident must therefore Adeemed to arise out of 
and in the course of (be employment and the widow ts 
entitled to compensation Clarke v ScHthern Railway 
Ce 96LJKB 572 Oxerr NOBLE e SOUTHERN 
Railway Co (1940) A o BBS- 

1040 WN 169-66 TLJ5 613- 
(1910) 2 All EB 383 (HL). 

(1929) S 0— Claim fur indemnity against sub 
contractors by Ihecontiaetars who had paid eomp-nsaUan 
to Sub contractor's tertant who was tnjHred—Jf could 
be defeated by showing negligenee or breach of statu- 
tory duty by the principal contractor which caused the- 
aeeident 

The Workmen’s Compensation Act, S 6, contained 
no limitation of the right of the principal to indemnify 
against his sub contractor In re pect of compensation 
paid to an injured servant of the subcontractor The 
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